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PREFACE 

TO    THE    SIXTH    EDITION. 


In  preparing  this  edition  it  has  been  found  necessary  to 
make  extensive  alterations  and  additions.  Mr.  Jarman 
based  his  division  of  the  subject  on  the  law  of  devises,  and 
his  scheme  of  arrangement  provided  no  place  for  some 
important  topics  connected  with  wills  of  personalty.  Several 
new  chapters  have  therefore  been  added,  and  some  of  the 
old  chapters  have  been  re-arranged.  Mr.  Sanger  is  primarily 
responsible  for  the  new  chapters  dealing  with  Legacies, 
Annuities,  Ademption  and  Satisfaction,  Absolute  Interests  in 
Personalty,  and  Life  Estates  and  Interests ;  and  for  the 
section  on  Gifts  Over  in  Chapter  XXXVI.  He  has  also  under- 
taken the  task  of  revising  several  of  the  chapters  in  the 
second  volume  (Chapters  XLVII.-LIL,  LV.,  LVII.  and  LVIII. 
in  this  edition)  which  it  was  necessary  to  abridge  in  order  to 
provide  space  for  the  new  matter.  The  chapter  on  Con- 
version has  been  re-arranged  ;  Powers  of  Appointment  have 
been  made  the  subject  of  a  separate  chapter  ;  the  chapter  on 
Description  of  Persons  and  Things  includes  (ia  addition  to 
some  new  matter)  matter  which  in  previous  editions  was 
scattered  through  several  chapters  ;  and  new  chapters  have 
been  added  dealing  with  Gifts  by  Reference,  Alternative 
and  Substitutional  Gifts,  and  Trusts.  It  wiU  be  noticed 
that  in  several  chapters  (including  Chapters  IV.,  VI.,  VIIL, 
XVI.,  XVII.,  XXV.,  XXIX.,  XXXVIL,  XXXIX.,  XLIII. 
and  LIV.),  new  sections  have  been  added  for  the  purpose 
of  dealing  with  various  questions  not  referred  to  in  previous 
editions. 
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Owing  to  the  large  number  of  recent  decisions  on  the 
Eule  against  Perpetuities  it  has  been  made  the  subject  of  a 
separate  chapter,  and  some  new  sections  have  been  added 
with  the  view  of  bringing  out  the  distinction  between  (i) 
"  perpetuity  "  in  the  sense  of  an  itiahenable  interest,  (ii) 
"  perpetuity  "  in  the  old-fashioned  sense  of  an  unbarrable 
entail,  and  (iii)  those  future  interests  in  property  which  are 
void  for  remoteness  under  the  modern  Rule  against  Perpe- 
tuities. These  distinctions  are  not  without  practical  im- 
portance, for  a  charitable  bequest  may  be  void  for  remoteness 
although  it  can  never  be  void  as  a  "  perpetuity  "  (see  p.  367) ; 
and  the  better  opinion  is  (although  the  law  is  at  present 
settled  otherwise)  that  a  restraint  on  anticipation,  being  an 
exception  to  the  rule  forbidding  the  creation  of  inahenable 
interests,  is  never  void  on  the  ground  of  "  perpetuity,"  and 
is  only  void  on  the  ground  of  remoteness  if  it  is  annexed  to 
an  interest  which  is  itself  void  for  remoteness  (see  p.  305  n.). 
Another  instance  of  the  confusion  which  has  been  produced 
by  a  failure  to  distinguish  between  "  perpetuity  "  (in  the 
sense  of  an  inahenable  interest)  and  "  remoteness,"  is  to  be 
found  in  the  decision  (since  overruled)  in  Birmingham  Canal 
Co.  V.  Cartwright  (11  Ch.  D.  562).  In  the  present  edition 
the  rule  in  Whitby  v.  Mitchell  is  treated  as  derived  from 
the  old  Rule  against  Perpetuities  ;  this  is  in  accordance  with 
the  opinion  of  Mr.  Fearne  and  the  Real  Property  Com- 
missioners. The  opinion  of  some  eminent  writers  (including 
Mr.  Charles  Butler  and  Mr.  Joshua  Wilhams)  that  it  is  derived 
from  the  so-called  doctrine  of  double  possibihties,  has,  it  is 
to  be  hoped,  received  its  quietus  from  the  decision  in  Re  Nash 
(see  Addenda,  p.  cccv.).  The  opinion  of  Mr.  Fearne  and  the 
Real  Property  Commissioners  has  also  been  followed  with 
regard  to  the  doctrine  of  cy-pr^s,  and  it  is  therefore  treated 
as  an  exception  to  the  old  Rule  against  Perpetuities.  Mr. 
Lewis  and  Mr.  Gray  consider  it  to  be  an  exception  to  the 
modern  Rule  against  Perpetuities,  but  this  mode  of  treat- 
ment (which  makes  the  doctrine  of  cy-pr^s  an  unintelhgible 
anomaly)  is  due  to  the  refusal  of  those  learned  writers 
to  recognize  the  existence  of  the  old  Rule  against 
Perpetuities. 
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Some  difficulty  has  been  felt  in  dealing  with  the  question 
whether  the  modern  Rule  against  Perpetuities  apphes  to 
contingent  remainders,  owing  partly  to  Mr.  Jarman's 
imdecided  views  on  the  subject,  and  partly  to  some  recent 
decisions.  Mr.  Jarman's  attitude  is  not  difl&cult  to  account 
for.  Long  before  he  wrote,  the  landowners  had  been 
decisively  beaten  in  their  protracted  struggle  with  the  courts, 
and  had  abandoned  all  attempts  to  create  perpetual  settle- 
ments of  land,  in  the  nature  of  unbarrable  entails,  by  hmiting 
the  land  to  their  unborn  descendants,  as  purchasers,  in 
succession,  and  similar  devices.  The  rule  forbidding  these 
settlements,  or  "  perpetuities  "  as  they  were  formerly  called, 
had  become  so  firmly  estabhshed  by  the  middle  of  the 
eighteenth  century  that  it  was  seldom  referred  to,  except  as  a 
rule  which  conveyancers  were  bound  to  observe  in  framing 
strict  settlements  of  land  :  so  it  gradually  came  to  be  stated 
in  the  form  in  which  we  now  know  it — the  rule  in  Whitby  v. 
Mitchell — and  its  true  origin  was  forgotten.  In  the  mean- 
time, however,  the  courts  had  found  it  necessary  to  invent 
a  new  rule,  to  check  the  creation  of  future  interests,  either 
in  real  or  in  personal  property,  by  executory  devises  and 
bequests,  trusts,  and  other  methods  imknown  to  the  ancient 
common  law ;  this  new  rule  was  framed  by  analogy  to  the 
old  Rule  against  Perpetuities  (which  made  it  impossible  to 
tie  up  land  longer  than  a  hfe  in  being  and  the  minority  of 
an  unborn  person),  and  when  the  old  rule  retired  from 
active  service,  the  new  rule  became  known  as  the  Rule  against 
Perpetuities.  Mr.  Jarman  was  much  puzzled  by  the 
ambiguity  of  the  word  "  perpetuity,"  and  was  unable  to 
make  up  his  mind  whether  the  rule  in  Whitby  v.  Mitchell 
(as  we  now  call  it)  was  distinct  from  the  modem  Rule  against 
Perpetuities,  or  whether  the  two  rules  were  identical.  His 
doubts  were  not  imnatural,  for  he  had  made  no  special 
study  of  the  subject.  His  contemporary,  Mr.  Lewis,  had  not 
this  excuse,  for  his  work  on  the  Rule  against  Perpetuities  is 
a  book  displaying  extraordinary  industry  and  learning,  but 
he  thought  it  so  important  that  there  should  be  only  one 
Rule  against  Perpetuities,  of  universal  apphcation,  that 
he  entirely    misunderstood    the    nature   of    the    old   rule 
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forbidding  tke  creation  of  "  perpetuities  "  in  the  obsolete 
sense  of  tbe  term,  and  boldly  maintained  that  "  perpetuity  " 
meant  the  same  thing  in  1716  as  it  did  in  1843.  His 
misapprehension  was  similar  to  that  of  the  playgoer  who 
came  away  from  a  performance  of  Shakespeare's  King 
Henry  V.  with  the  firm  beUef  that  lawn-tennis  was  played  in 
the  fifteenth  century.  Having  started  wrongly,  Mr.  Lewis 
fell  into  further  error  :  he  denied  that  the  rule  which  we  call 
the  rule  in  Whitby  v.  Mitchell  ever  existed  as  an  independent 
rule  ;  and  when  he  found,  in  Mr.  Feame's  well-known  work, 
the  statement  that  a  contingent  remainder  which  tends  to  a 
perpetuity  is  void,  he  thought  that  this  referred  to  the 
modern  Rule  against  Perpetuities,  and  was  thus  led  to  the 
erroneous  conclusion  that  contingent  remainders  are  subject 
to  that  rule.  Mr.  Lewis's  double  mistake  was  pointed  out  by 
Mr.  Joshua  Williams,  a  writer  of  far  greater  historical  learning 
and  acumen  than  Mr.  Lewis,  more  than  sixty  years  ago ; 
"nevertheless,  Mr.  Lewis's  views  on  the  question  of  contingent 
remainders  have  been  accepted  as  accurate,  during  the  last 
few  years,  by  several  judges  of  first  instance.  The  result  is 
that  the  law  is  in  a  state  of  confusion  and  uncertainty.  The 
Court  of  Appeal,  in  Whitby  v.  Mitchell,  followed  Mr.  Joshua 
WilHams  unreservedly,  so  far  as  was  necessary  for  the 
decision  of  that  case  ;  it  remains  to  be  seen  whether  their 
successors,  when  the  question  comes  before  them,  will  follow 
him  the  rest  of  the  way,  and  overrule  Re  Frost  and  the  dicta  in 
Re  Ashforth.*  The  older  authorities,  on  which  Mr.  Joshua 
Wilhams  based  his  opinion,  do  not  seem  to  have  been  referred 
to  in  those  cases,  and  they  have  therefore  been  collected  in 
Chapter  X.  (pp.  369-370). 

Another  illustration  of  the  truth  of  Lord  Coke's  saying, 
ignoratis  terminis  ignoratur  et  ars,  is  to  be  found  in  the  doctrine 
of  domicil,  in  connection  with  the  rules  governing  testate 
and  intestate  succession.    When  questions  caused  by  the 

*  It  is  respectfully  submitted  that  the  actual  decision  in  Be  Ashforth  is  correct 
as  the  ultimate  hmitation  was  an  executory  devise  and  not  a  contingent  remainder' 
The  first  ground  given  for  the  decision  in  Re  Frost  is  erroneous :  see  Re  Nash 
[1910]  1  Oh.  1;  the  second  ground  is  also  erroneous,  being  based  on  the  same 
singula!-  misapprehension  of  Mr.  Feame's  meaning  as  that  made  by  Mr  Lewis 
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conflict  of  laws  on  this  point  first  began  to  arise,  our  judges 
had  recourse  to  the  Koman  law  for  illumination.  Unfortun- 
ately they  do  not  seem  to  have  fully  grasped  the  technical 
meaning  of  domicilivm  in  Koman  law,  or  the  aU-important 
distinction  between  domiciliwn  and  origo,  or  the  reasons 
which  made  domidlium  of  practical  importance  in  Eoman 
law ;  the  Roman  empire,  during  the  time  of  the  great  juris- 
consults, embraced  the  whole  of  the  civilized  world,  and 
therefore  no  conflict  of  laws,  in  our  sense  of  the  term,  was 
possible.  If  our  judges  had  paid  more  attention  to  these 
matters,  they  might  possibly  have  come  to  the  conclusion 
that  the  doctrines  of  the  Roman  law  threw  no  hght  on  the 
problem  which  they  had  to  consider,  and  that  in  case  of 
conflict  between  the  laws  of  two  independent  states  with 
reference  to  the  succession  to  a  man's  personal  property  after 
his  death,  the  question  ought  to  be  governed  by  the  law  of 
his  nationahty,  and  not  by  that  of  his  domicil.  This  rule 
would  harmonize  with  the  assumption  which  is  made  by 
most  Enghshmen  when  they  go  to  hve  in  a  foreign  country 
without  any  idea  of  abandoning  their  nationahty,  and  if  it 
had  been  adopted  as  a  principle  of  Enghsh  law  the  Privy 
Council  would  have  been  in  a  position  to  decide  the  case 
of  Bremer  v.  Freeman  (see  p.  11)  in  accordance  with  the 
dictates  of  common  sense.  The  adoption  of  the  principle 
would  have  had  other  minor  advantages :  we  should  have 
been  spared  the  lengthy  and  irrelevant  citations  from  the 
civilians  which  encumber  the  pages  of  our  reports ;  and 
the  doctrine  of  Renvoi  would  have  lost  haK  its  terrors. 

The  Editors  have  ventured  to  comment  on  some  modern 
cases  which  seem  to  be  not  altogether  consistent  with  first 
principles  :  such  as  In  bonis  Gentry  (p.  170),  Burton  v. 
Newbery  (p.  200),  Re  Tyler  (p.  212),  Wallis  v.  Sol-Gen.  for  New 
Zealand  (p.  245),  Re  Dean  (p.  297),  Re  Lord  Chesham's  Settle- 
ment (p.  697),  Re  Waterhouse  (p.  805),  Re  Oliver's  Settlement 
(p.  851),  Bouch  V.  Sfroule  (p.  1223),  Re  Hubhick  (p.  1241). 
The  case  of  Re  Waidanis  is  referred  to  on  p.  935,  and  Leach  v. 
Jay  on  p.  950. 
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In  previous  editions  of  this  work,  an  attempt  was  made  to 
distinguish  the  editors'  additions  By  enclosing  them  in  square 
brackets,  but  the  attempt  was  not  altogether  successful, 
for  in  many  cases  alterations  were  made  in  such  a  way  as  to 
convey  an  erroneous  impression  of  Mr.  Jarman's  meaning. 
This  mode  of  distinguishing  Mr.  Jarman's  text  has  not  been 
employed  in  the  present  edition,  except  in  Chapters  XLVIII., 
XLIX.  and  LI.  ;  in  the  other  chapters  Mr.  Jarman's  text  is 
distinguished  by  quotation  marks,  and  care  has  been  taken 
to  reprint  it,  without  alteration,  from  the  first  edition. 
The  Editors  think  that  Mr.  Jarman's  original  language 
should  be  preserved  as  far  as  possible  in  all  cases  where  his 
statements  of  principle  have,  so  to  speak,  become  classical, 
and  also  where  he  expressed  an  opinion  on  points  which  are 
still  contested  or  doubtful. 

Owing  to  various  unforeseen  causes,  the  work  has  taken 
a  long  time  in  passing  through  the  press,  and  the  addenda 
are  correspondingly  numerous.  The  reader  is  requested  to 
note  them  up  in  the. body  of  the  book. 

Mr.  Sydney  Edward  Wilhams,  of  Lincolns  Inn,  is  respon- 
sible for  the  index,  and  Mr.  Lawrence  Duckworth,  of  the 
Middle  Temple,  is  responsible  for  the  table  of  cases. 


LmcoLNs  Inn, 

June,  1910. 
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TO    THE    FIRST    EDITION. 


Sixteen  years  have  now  elapsed  since  the  writer  diffidently 
presented  .to  the  profession  his  j&rst  publication  on  Testa- 
mentary Law,  in  the  form  of  an  edition  of  Powell  on  Devises, 
with  a  supplementary  treatise  on  the  Construction  of  Devises. 
The  reception  given  to  this  work  was  such  as  abundantly  to 
compensate  for  the  severe  labour  which  it  exacted,  and  under 
which  the  health  of  its  Editor  more  than  once  sank.  This 
was  followed,  after  the  interval  of  a  few  years,  by  the  Tenth 
Volume  of  the  Precedents  in  Conveyancing,  being  the  portion 
of  that  work  which  was  devoted  to  the  same  subject.  The 
materials  afforded  by  these  pubhcations  have  been  freely 
used  in  the  present  work ;  but  considering  the  very  large 
accessions  since  made  to  the  adjudications  on  testamentary 
law,  and  that  it  has  not  escaped  the  activity  of  modern 
legislation,  it  will  be  obvious  that  many  of  the  various 
subjects  embraced  by  so  extensive  a  range  of  disquisition, 
now  present  themselves  under  a  different  aspect,  requiring, 
not  only  very  large  additions  to  the  matter  which  composed 
the  former  works,  but  the  rejection  of  no  inconsiderable 
portion  of  that  matter ;  and  the  Writer  is  not  ashamed 
to  avow,  that  another,  though  certaiuly  a  less  extensive,  head 
of  alteration  arises  from  the  changes  which  experience  has 
wrought  in  some  of  the  opinions  of  his  earher  days.  The  result 
is,  that  probably  more  than  one-half  of  the  present  treatise  is 
entirely  original ;  and  the  writer  therefore  feels  that  he  has 
to  subject  his  performance  (as  partially  new)  to  the  criticism 
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of  his  professional  brethren,  whose  kind  consideration  he 
again  bespeaks,  convinced  that  those  who  are  the  most 
competent  to  detect  error,  will  be  the  most  generous  and 
indulgent  in  the  appreciation  of  the  difficulties  which  beset 
the  inquirer  into  the  principles  of  one  of  the  most  intricate 
branches  of  the  law.  To  those  difficulties  have  been  added 
the  daily  interruptions  of  professional  avocation,  which  have 
long  delayed,  and  have  sometimes  threatened  wholly  to 
prevent,  the  present  pubUcation.  The  recent  act  has  created 
some  additional  embarrassment  to  a  writer  on  Wills,  by 
introducting  new  principles  of  construction,  partial  in  their 
appUcation ;  for,  by  drawing  a  line  between  wills  of  an  earher 
and  those  of  a  later  date,  the  legislature  has  diminished  the 
importance,  without  permitting  the  rejection  or  the  neglect, 
of  the  old  law.  On  these  subjects,  conciseness  and  compres- 
sion have  been  specially  aimed  at,  and  some  additional  labour 
has  been  willingly  incurred,  in  order  to  avoid  incumbering 
the  present  work  imnecessarily  with  matter,  which  every 
passing  day  tends  to  render  less  practically  useful. 


THOMAS  JAEMAN. 


New  Sqtjabb,  Lincoln's  Inn, 
December,  1843. 
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ADDENDA. 


Pago    2,  n.  (e).     Re  Hoyles,  [1910]  W.  N.  153. 

„      2,  n.  (l).     Add :  "  See  Be  Earl  of  Caithness,  7  T.  L.  R.  354." 

„  3.  After  the  last  paragraph,  add :  "  If  a  testator,  domiciled  in  England,  devises 
immoveable  property  situate  abroad  to  trustees  in  England  upon  trust  for 
sale,  and  a  beneficiary  dies  while  the  property  is  still  unsold,  his  interest  is 
liable  to  the  English  death  duties  :  Att.-Oen.  v.  Johnson,  [1907]  2  K.  B.  885." 

,,  11,  n.  (}).  Add  :  "The  statement  is,  of  course,  only  true  so  far  as  the  will 
attempts  to  dispose  of  moveable  property  (ante,  p.  1.)" 

,.  12,  n.  (to).  In  Lyne  v.  De  la  Ferti,  102  L.  T.  143,  a  testamentary  instrument 
which,  being  wrongly  dated,  was  prima  facie  invalid  under  French  law,  was 
admitted  to  probate  under  Lord  Kmgsdown's  Act,  the  defect  being  remediable 
under  ITrench  law. 

,.  24,  n.  (o).  See  the  case  of  Qesling  v.  Viditz,  referred  to  in  the  Law  Magazine  for 
November,  1909,  p.  34,  and  Law  Quarterly  Review,  xxvi.  277. 

,  30,  n.  (e).  Add  :  "  In  In  bonis  Morony,  1  L.  R.  Ir.  483,  words  which  had  been 
omitted  by  mistake  were  supplied  by  the  Court  of  Probate :  see  post, 
p.  581,  n.  (6)." 

„  31,  nn.  (m)and(oj.  iow  v.  (?K«Ane,  [1909]  A.  C.  278  :  Finny  y.  Govett,  25^.1,.  B,. 
186. 

„     40,  nn.  (h)  and  (t).     Estate  of  Vines,  [1910]  P.  147. 

„     45,  n.  (6).     Reeves  v.  Reeves,  [1909]  2  Ir.  R.  531. 

,  46,  n.  (m).  Add :  "See  Re  West,  [1909]  2  Ch.  180,  stated  post,  p.  1106.  As  to 
letters  of  administration,  see  Boxall  v.  Boxall,  27  Ch.  D.  180 ;  Ellis  v.  Ellis, 
[1905]  1  Ch.  613  ;  Graster  v.  Thomas,  [1909]  2  Ch.  348." 

„     49,  n.  (v).     Low  v.  Ghithrie,  [1909]  A.  C.  278  ;  Finny  v.  Oovett,  25  T.  L.  R.  186. 

„  59.  Add  the  following  note  before  note  (i),  with  a  reference  to  it  at  the  end  of  the 
paragraph  stating  the  terms  of  the  M.  W.  P.  Act,  1893  :  "  See  Re  James, 
[1910]  1  Ch.  157,  the  effect  of  which  is  shortly  stated  in  the  addendum  to  p.  83." 

„     64,  n.  (e).     Re  Pawley  and  London  and  Provincial  Bank,  [1900]  1  Ch.  58. 

„  64,  n.  (g).  Add  :  "  As  to  the  question  whether  the  Act  affects  the  construction  of 
wills,  see  post,  p.  1810.     See  also  Re  Pullen,  [1910]  1  Ch.  564." 

„  65.  Before  the  last  paragraph  insert  a  new  paragraph,  as  follows :  "  Hence  a  man 
had  no  power,  even  under  the  old  law,  of  disposing  by  will  of  his  wife's  chattels 
real  or  paraphernalia,  for  if  not  disposed  of  by  him  inter  vivos,  they  survived 
to  her  (Williams,  R.  P.  21st  ed.,  p.  527  :  P.  P.  16th  ed.,  p.  491).  As  to 
paraphernalia,  see  post,  p.  2028." 

„  72.  The  reader  may  notice  that  both  spellings,  pur  auter  vie,  and  jmr  autre  vie, 
occur  in  the  text.  Mr.  Jarman  used  the  latter  spelling.  It  is  a  small  matter, 
but  the  editor  prefers  pur  auter  vie  ;  it  is  the  spelling  of  Littleton,  Coke  and 
Blaokstone,  and  seems  to  be  historically  correct.  Pur  auter  vie  means  "  for 
the  life  of  another  man,"  not "  for  other  life,"  just  as  en  auter  droit  means  "  in 
right  of  another  person,"  not "  in  other  right."  Auter  appears  to  be  a  corrupt 
form  of  autrui,  which,  Professor  Maitlanid  tells  us,  was  the  correct  word  for 
"another  person  "  in  the  fourteenth  century,  as  it  is  in  modem  French  (Intro- 
duction to  the  Year  Books  published  by  the  Selden  Society,  p.  xlix).  Professor 
Maitland  seems  to  have  felt  a  doubt  as  to  the  meaning  of  the  phrases  en  auter 
droit  and  pur  auter  vie  which  it  is  difficult  to  share,  having  regard  to  the  way 
in  which  Littleton  and  Coke  render  them. 

„  74-5.  Mr.  Theobald  (Wills,  7th  ed.  p.  523)  seems  to  dissent  from  Mr.  Jarman's 
view  as  to  the  devisability  of  a  quasi-entaiL  Mr.  Hayes,  however,  was  of  the 
same  opinion  as  Mr.  Jarman  (Conv.  i.  198). 
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Page  79.  After  the,  second  paragraph,  add :  "  A  condition  binding  land  may  be  created 
by  devise :  Wigg  v.  Wigg,  1  Atk.  383  :  Warren  v.  Lee,  Dyer,  126  (b) : 
Be  Kirk,  21  Ch.  D.  435  :  post,  p.  1462." 

„     82.  n.  {y).     Add  :  "  See  p.  938,  n.  (o)." 

„  83.  Where  a  married  woman  has  a  contingent  power  of  appointment,  and  makes 
a  will  speoifloally  exercising  it,  and  by  subsequent  events  the  power  is  de- 
stroyed and  the  property  becomes  hers  absolutely,  the  will  operates  as  a  dis- 
position of  the  property  under  sect.  3  of  the  Married  Women's  Property  Act, 
1893  :  Be  James,  [1910]  1  Ch.  157. 

„  99.  After  the  first  paragraph,  add  a  new  paragraph  as  follows : — "  The  effect  of  a 
gift  to  husband  and  wife,  either  by  themselves  or  concurrently  with  other 
persons,  is  discussed  on  pp.  1785-6." 

„   134,  n.  (r).    Be  Thistlethwaite,  11  T.  L.  R.  206. 

„   144,  n.  iw).    North  v.  North,  25  T.  L.  R.  322. 

..  146,  n.  (r).  Add :  "  In  fact  the  testator  cannot  afterwards  ratify  the  un- 
authorized destruction  so  as  to  make  it  a  valid  revocation  :  Oill  v.  Oilli  [1909] 
P.  157." 

„  146,  n.  («).  It  seems  that  the  presumption  may  be  rebutted  by  evidence  that  the 
testator  in  conversation  from  time  to  time  referred  to  the  will  as  being  in 
force :  Estate  of  Mackenzie,  [1909]  P.  305,  where,  however,  all  parties  con- 
sented to  the  grant. 

„   148,  n.  (/).     Estate  of  Irvin,  25  T.  L.  R.  41. 

„   149,  n.  (j).     North  v.  NoHh,  25  T.  L.  R.  322. 

„  153,  n.  (e).  Lafone  v.  Griffin,  25  T.  L.  R.  308.  In  Gill  v.  Gill,  [1909]  P.  157,  a 
small  piece  of  the  will  had  been  torn  off  without  the  testator's  authority  and 
was  missing  :  its  contents  were  proved  by  oral  evidence  :  Bargrave  Deane, 
J.,  held  that  the  proper  practice  was  not  to  insert  the  missing  words  in  the 
probate,  but  to  annex  to  it  a  document  showing  what  they  were. 

„   163,  nn.  (6)  and  (c).     The  reference  should  be  to  Chap.  XXII. 

„   167,  n.  (c).     See  Be  Percival,  59  L.  T.  21 :  Be  Freeman,  [1910]  1  Ch.  681. 

„  172,  n.  (x).  As  to  the  Implied  revocation  of  a  donatio,  mortis  causa  by  a 
subsequent  will,  see  Hudson  v.  Spencer,  [1910]  W.  N.  157. 

„   172,  n.  (a).     Beeves  v.  Beeves,  [1909]  2  Ir.  R.  521. 

„   175,  n.  (w).    Beeves  v.  Beeves,  [1909]  2  Ir.  R.  521. 

„   177,  n.  (g).     Add  :  "  Followed  in  Beeves  v.  Beeves,  [1909]  2  Ir.  R.  521." 

„  178,  u.  (I).  Add  :  "  See  Hordern  v.  Hordem,  [1909]  A.  C.  210  ;  and  Be  Freeman, 
[1910]  I  Oh.  681,  where  Bandfield  v.  Bandfield,  8  H.  L.  C.  225  is  cited ;  but 
that  case  relates  to  contradictory  gifts  contained  in  the  same  instrument,  not 
to  revocation  properly  so  called  ;  see  post,  p.  574." 

„   178,  n.  (p).     See  Stretton  v.  Fitzgerald,  23  L.  R.  Ir.  310,  466. 

„   186,  n.  (h).     Hordern  v.  Bordern,  [1909]  A.  C.  210. 

„  188.  Insert  before  the  first  paragraph ;  "  A  direction  in  a  codicil  that  the  will  is  to 
be  construed  and  take  effect  as  if  the  name  C.  D.  were  therein  inserted  instead 
of  the  name  A.  B.,  is  not  necessarily  read  literally,  even  if  emphatic  words, 
such  as  'in  all  respects,'  or  'throughout,'  are  added:  Be  Percival,  59 
L.  T.  21.  If  for  example  the  object  of  the  direction  is  merely  to  substitute 
C.  D.  for  A.  B.  as  executor,  it  will  not  revoke  a  gift  of  a  share  of  residue  to 
A.  J3.  beneficially  :  Be  Freeman,  [1910]  1  Ch.  681." 

„  201,  n.  {g).    Be  Donald,  53  Sol.  J.  673. 

„  204,  n.  (a).     See  Be  Donald,  53  Sol.  J.  673. 

„  212.  Insert  before  the  last  paragraph  :  "  It  seems  that  in  the  administration  of  a 
charitable  trust,  a  majority  of  the  trustees  can  bind  the  minority  ;  Be  Whiteley, 
[1910]  1  Ch.  600." 

„  212,  n.  {g).  As  to  the  principle  of  Christ's  Hospital  v.  Grainger,  see  Be  Barker,  25 
T.  L.  R.  753. 

„   215,  n.  (y).    Dunne  v.  Duignan,  [1908]  1  Ir.  R.  228  :  Be  Bedish,  26  T.  L.  R.  42. 

„  215,  n.  (a).  Be  Donald,  [1909]  2  Ch.  410  :  Be  Barker,  25  T.  L.  R.  753  (gift  for 
improving  condition  of  soldiers). 

„  216,  n.  (m).     Be  Charlesimrth,  101  L.  T.  908. 

„  217,  n.  (u).  See  Be  Mirrlees'  Charity,  [1910]  1  Ch.  163,  where  it  was  held  that  a 
scheme  expressed  in  general  terms  did  not  authorize  the  expenditure  of  money 
for  charities  out  of  the  jurisdiction. 

„  218.  After  the  second  paragraph,  add  :  "  In  Be  WiUiams,  26  T.  L.  R.  307,  the 
question  arose  whether  a  bequest  for  the  purpose  of  being  applied  in  paying 
off  the  debts  of  dissenting  chip^h  within  a  certain  area  was  confined  to 
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chapels  built  or  debts  inourred  during  the  testator's  lifetime  :  it  was  held  that 
it  was  not. 

"  Where  a  testator  bequeaths  a  lumpsum  for  a  charitable  purpose,  he  may 
by  appropriate  words  show  an  intention  that  it  is  not  to  be  spent  as  part  of 
the  annual  income  of  the  charity,  but  invested  so  as  to  create  an  endow 
ment :  as  where  he  bequeaths  £1000  to  '  found '  a  bed  in  a  hospital :  AU.-Gen. 
V.  Belgrave  Hospital,  [1910]  1  Ch.  73." 
Pago  218,  n.  {g).     Re  Elliott,  102  L.  T.  528. 

„  222,  n.  (m).  But  »  bequest  to  provide  dinners  for  persons  who  are  not 
necessitous  may  indirectly  operate  as  a  charitable  gift :  Be  Charlesworth, 
101  L.  T.  908. 

„  222,  n.  (t)).  It  has  been  formally  decided  that  the  livery  companies  of  tha  City 
of  London  are  not  charities  :  Re  MeecVa  Will,  [1910]  1  Ch.  426. 

„  225,  n.  (u).  AM :  "  Re  Harbison,  [1902]  1  Ir.  R.  103,  post,  p.  897  :  Re  The 
Friends'  Free  School,  [1909]  2  Ch.  675." 

„  226,  n.  (o).     See  Macduff  v.  Spence's  Trustees,  [1909]  Ct.  Sess.  Ca.  178. 

„   226,  n.  Ig).     Re  Parkes,  25  T.  L.  R.  523  :  Re  Hill,  53  Sol.  J.  228. 

„  226,  n.  (h).     Re  Hill,  53  Sol.  J.  228. 

„  229,  n.  (v).     Re  Ogden,  25  T.  L.  R.  382. 

„   231,  n.  (c).     Paterson's  Trustees  \.  Pater3on,[l90d]  Ct.Scsa.Ca.4S5. 

„  234,  n.  (u).  Add  :  "  So  where  the  trust  is  for  educational  purposes  : — Re  The 
Friends'  Free  School,  [1909]  2  Ch.  675." 

„  235,  n.  (4).  As  to  the  jurisdiction  of  the  Charity  Commissioners  in  relation  to 
schemes,  and  the  effect  of  sect.  17  of  the  Charitable  Trusts  Act,  1853,  see 
Holme  V.  Ouy,  5  Ch.  D.  901  and  cases  there  cited :  Re  Weir  Hospital,  [1910] 
W.  N.  152.  As  to  the  Board  of  Education,  see  the  Board  of  Education  Act, 
1899,  sect.  2,  and  the  Orders  in  Council  made  thereunder. 

„  235,  n.  {kk).  Where  the  objects  of  a  scheme  are  described  in  general  terms,  they 
are  prima  facie  confined  to  charities  within  the  jurisdiction :  Re  Mirrlees, 
Charity,  [1910]  I  Ch.  163.. 

„   237,  n.  (u).     Se^Re  Donald,  [1909]  2  Ch.  410. 

„  240,  n.  {k).  Add :  "  The  correctness  of  the  decision  may  perhaps  be  doubted :  see 
AU.-Oen.  v.  Shadwell,  [1910]  1  Ch.  92.  In  Re  Wilson,  25  T.  L.  R.  465,  a 
bequest  to  a  charitable  institution  which  before  the  death  of  the  testator  had 
been  divided  into  two  institutions,  was  apportioned  between  them." 

„  249,  n.  {k).  Add  :  "  The  domicil  of  the  testator  is  of  courae  immaterial :  Re 
Hoyles,  [1910]  W.  N.  153  :  ante,  p.  2." 

„   250,  n.  (I).     As  to  mortgages  of  land  abroad,  see  Re  Hoyles,  [1910],  W.  N.  153. 

„   263,  II.  (c).     See  Re  West,  [1909]  2  Ch.  180  (specific  bequest). 

„  271,  n.  (v).  Re  Knox,  [1910]  1  Ir.  R.  21,  following  BoyU  v.  Boyle,  Ir.  R.  11 
Eq.  433. 

„  272,  II.  (x).  As  to  bequests  of  money  secured  by  mortgage  on  land  in  a  British 
colony,  see  Re  Hoyles,  [1910]  W.  N.  153. 

„  278,  n.  (6).  Add :  "  The  suggestion  made  by  Fry,  J.,  in  Re  Parry  and  Daggs 
(supra)  that  the  principle  has  existed  from  the  earliest  times  and  that  the 
rule  in  Shelley's  Case  rests  on  it,  is  erroneous.  The  statement  of  the  Real 
Property  Commissioners  (cited  post,  p.  374),  that  at  the  common  law, 
properly  so  called,  there  was  no  rule  against  perpetuities,  and  the  statement 
of  Mr.  Gray  (Perp.,  §  141a,  (e)  )  that  the  question  of  perpetuity  did  not  arise 
until  the  sixteenth  century,  are  historically  accurate." 

„  286,  n.  \d).  In  Re  Nash,  [1910]  1  Ch.  1,  the  Court  of  Appeal  said  :  '•  We  are  of 
opinion  that  the  rule  against  limiting  land  to  an  unborn  child  for  life  with 
remainder  to  his  unborn  child  applies  to  equitable  so  well  as  to  legal  estates. 
We  think  that  the  rule  should  be  so  expressed,  and  that  the  phrase  '  possi- 
bility upon  a  possibility '  should  not  be  used."  See  an  article  by  the  present 
editor  in  the  Law  Quarterly  Review  for  October,  1909,  where  an  attempt 
is  made  to  trace  the  history  of  the  so-called  doctrine  of  a  possibility  on  a 
possibility. 
„  287,  n.  (A).  Since  this  note  was  written  an  article  by  the  present  editor  has  been 
published  in  the  Law  Quarterly  Review  for  October,  1909,  in  which  an  attempt 
is  made  to  explain  the  origin  of  the  theory  that  the  rule  in  Whitby  v.  Mitchell 
is  derived  from  the  so-called  doctrine  of  double  possibilities.  It  may  now  be 
regarded  as  settled  by  the  decision  of  the  C.  A.  in  Re  Nash,  [1910]  1  Ch.  1 
(supra)  that  the  rule  in  Whitby  v.  Mitchell  is  not  derived  from  the  so-called 
doctrine  of  double  possibilities. 
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Page  295,  n.  (r).     The  section  applies  to  equitable  estates  in  fee :   Be  Shrubb,  [1^0] 
W.  N.  143. 

„  306,  n.  (x).  AM:  "The  rule  in  Doe  v.  Eyre  (post,  pp.  1365,  1436)  does 
not  apply  to  a  gift  over  which  is  void  for  remoteness:  see  post,  pp. 
1437,  1457  :  Farwell  on  Powers,  303,  citing  Re  Brown  and  Sibly,  3  Ch.  D. 
156." 

„  310,  n.  (to).     Be  Davies  and  Kent's  Contract,  [1910]  2  Ch.S5. 

„  341,  n.  11).  As  to  the  cases  in  which  the  presumption  that  a  woman  is  past  child- 
bearing  is  made,  see  Be  White,  [1901]  1  Ch.  570,  where  Be  Hocking,  [1898] 
2  Ch.  667  is  referred  to.  .  •         i  • 

„  356,  n.  (m).     The  decision  in  Be  Bowles  was  approved  by  the  Court  of  Appeal  m 
.      Be  Davies  and  Kent,  [1910]  2  Ch.  35. 

„    363,  n.  (s).     See  addendum  to  p.  306,  n.  (x),  supra. 

368,  ii.  (o).  The  general  principle  stated  in  the  text  assumes  that  the  trust  for 
payment  of  debts  or  incumbrances  is  the  primary  trust,  as  in  Lord  Southamp- 
ton V.  Marquis  of  Hertford,  Bateman  v.  Hotchkin,  Bacon  v.  Proctor,  Briggs  v. 
Earl  of  Oxford,  and  Tewart  v.  Lawson.  If  the  trust  for  payment  of  debts  is 
preceded  by  or  mixed  up  with  other  trusts,  so  that  the  amount  applicable  for 
payment  of  debts  depends  on  the  operation  of  trusts  which  are  themselves 
too  remote,  as  in  Scarisbrick  v.  Skelmersdale,  then  the  whole  trust  is  void, 
including  the  trust  for  payment  of  debts. 

„  385,  n.  (x).     Maclcay's  Trustees  v.  Mackay,  [1909]  Ct.  Sess.  Ca.  139. 

„  390,  n.  \w).     Be  Perkins,  101  L.  T.  345. 

„  400,  n.  (v).     Be  Brovm,  26  T.  L.  R.  257. 

„  410,  n.  (e).     Be  M'Afee,  [1909]  1  Ir.  R.  124. 

414,  n.  (x).  Add  :  "  Whether  a  devise  of  pits  of  clay  would  carry  pits  opened 
between  the  date  of  the  will  and  the  death  of  the  testator,  was  discussed  in 
Brown  v.  Whiteway,  8  Ha.  at  p.  150." 

„  415,  n.  (c).     Be  Alexander,  [1910]  W.  N.  36. 

„  428,  n.  (g).     Add  :  "  See  Be  Gurrie's  Settlement,  [1910]  1  Ch.  329." 

„  458,  n.  (d).     Macduff  v.  Spence's  Trustees,  [1909]  Ct.  Sess.  Ca.  178. 

„  472,  n.  («).     See  Cope  v.  Henshaw,  35  Bea.  420. 

„  481,  n.  («).  Add  :  "  See  Briggs  v.  Penny,  3  De  G.  &  S.  525  :  3  Mac.  &  G.  546, 
post,  pp.  880,  910." 

„   485,  n.  (d).     Add:   "stated  post,  pp.  559,  560." 

498,  n.  (b).  As  to  the  limitations  of  the  doctrine  laid  down  in  Be  Stewart,  see  Be 
Innes,  [1910]  1  Ch.  188. 

„  505,  n.  (x).  Add  :  "  See  Be  Brown,  26  T.  L.  R.  257,  where  evidence  was  admitted  to 
prove  that  the  testator  habitually  described  as  his  '  wife  '  a  woman  to  whom 
he  was  not  legally  married.     And  see  p.  400." 

„   515,  n.  (d).     Be  Gregson's  Trusts,  2  H.  &  M.  504. 

„  560,  n.  (y).  See  further  as  to  estoppel  by  res  judicata,  Peareth  v.  Marriott,  22  Ch.  D. 
182  :  Badar  Bee  v.  Hahib  Merican  Noordin,  [1909]  A.  C.  615. 

„  683,  n.  (n).     Be  Currie's  Settlement,  [1910]  1  Ch.  329. 

„   692,  n.  (b).     Adshead  v.  Willetts,  29  Bea.  358. 

„  697, 11.  (d).  In  Be  Parker,  [1910]  1  Ch.  581,  Parker  J.,  followed  Foley  y.  Burnell, 
and  distinguished  Be  Lord  Chesham's  Settlement. 

„  698,  n.  ( / ).  Mtei  the  note  on  Be  Lord  Chesham's  Settlement  was  in  type,  a  short 
paragraph  appeared  in  the  Law  Magazine  and  Review  for  November,  1909, 
stating  that  during  the  argument  of  the  appeal,  Farwell,  L.J.,  drew  atten- 
tion to  the  fact  that  "  the  very  same  point  on  the  very  same  settlement  had 
been  decided  in  the  very  same  way  by  Chitty,  J.,  some  twenty  years  ago  (In  re 
Lord  Chesham)."  This  is  not  quite  accurate  :  the  settlement  was  the  same, 
but  the  circumstances  and  the  point  were  different.  When  the  settlement 
came  before  Chitty,  J.,  in  1886,  the  third  Baron  Chesham  was  living,  and  he 
was  tenant  for  life  of  the  chattels  ;  he  was  also  residuary  legatee  under  the 
will  of  the  second  Baron,  and  the  question  was  whether  he  could,  under  the 
doctrine  of  election,  be  required  to  compensate  the  persons  to  whom  the 
testator  had  purported  to  bequeath  the  chattels  ;  Chitty,  J.,  held  that  they 
could  not  be  removed  from  the  mansion  house  without  a  breach  of  trust,  and 
that  the  tenant  for  life,  therefore,  had  no  assignable  interest  in  them.  It  is 
difficult  to  see  how  the  learned  judge  could  have  decided  otherwise.  When 
the  matter  came  before  the  Court  of  Appeal,  the  third  Baron  and  his  eldest 
son  were  both  dead,  and  there  was  no  tenant  for  life  of  the  chattels ;  the 
question  was  whether  the  chattels  had  vested  absolutely  in  the  eldest  son  of 
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the  third  Baron  on  his  attaining  twenty-one  in  his  father's  lifetime.     The 
decision  of  Chitty  J.,  had  no  bearing  on  this  point,  and  even  if  it  had,  it  would 
not  have  enabled  the  Court  of  Appeal  to  disregard  the  artificial  rule  of  con- 
struction laid  down  by  the  House  of  Lords  in  Fohy  v.  Bumell.     See  Se 
Parker,  [1910]  1  Ch.  581. 
Page  699,  n.  (g).     As  to  the  meaning  of  the  expression  "  actual  possession,"  see  Re 
Petre'a  Settlement  Trusts,  [1910]  1  Ch.  290. 
„    699,  n.  (i).     For  "  entitled  in  possession  "  read  "  entitled  to  the  possession  :  " 
and  add  at  the  end  of  the  note :  "  As  to  the  meaning  of  '  entitled  in  possession ' 
in  a  clause  of  forfeiture  (name  and  arms  clause),  see  Be  Edxoards,  [1910]  1  Ch. 
541." 
„  704,  n.  (x).     As  to  estates  pur  auter  vie,  see  Northen  v.  Carnegie,  4  Dr.  587,  shortly 

stated  in  the  addendum  to  p.  1212,  n.  (re). 
„  714.     At  the  end  of  the  first  paragraph,  add  :  "  The  Intestates  Estates  Act,  1884, 
which  extends  the  law  of  escheat  to  equitable  interests  in  real  estate,  applies 
to  the  proceeds  of  sale  of  land  devised  upon  trust  for  sale  to  pay  debts,  legacies, 
etc.  :  Re  Wood,  [1896]  2  Ch.  596." 
„   729,  n.  (6).     See  also  Jones  v.  Bailey,  [1910]  1  Ir.  R.  110,  where  conversion  was 
effected  by  an  originating  application  for  sale  under  the  Irish  Land  Purchase 
Acts. 
„  740.     Insert  before  the  last  paragraph :  "  The  general  principle  is  that  conversion  of 
land  under  a  power  of  sale  has  no  retrospective  effect,  and  does  not  divest  the 
interest  of  the  person  entitled  beneficially  to  the  land  at  the  time  of  conversion, 
but  merely  changes  his  interest  from  an  interest  in  real  estate  to  an  interest  in 
personal  estate,  so  that  his  personal  and  not  his  real  representatives  would 
upon  his  death  become  entitled  :   per  Neville,  J.,  in  Re  Dyson,  [1910]  1  Ch. 
750." 
„  749,  n.    (a).     Add :   "  See  Re   Wood,  [1896]  2  Oh.   596 ;  supra,  addendum  to 

p.  714." 
„   763,  n.  igq).     As  to  what  amounts  to  an  option  to  reconvert  by  a  remainderman, 

see  Smith  v.  Chimhleton,  54  Sol.  J.  181. 
„   776,  n.  («).     If  the  will  merely  contains  a  power  of  sale,  under  which  the  property 
is  sold  after  the  death  of  the  heir,  the  proceeds  of  sale  devolve  as  realty  :   Re 
Dyson,  [1910]  1  Ch.  750. 
„   791,  11.  (I).     Shields  v.  Shields,  [1910]  1  Ir.  R.  117. 
„   792,  n.  (p).     Shields  v.  Shields,  [1910]  1  Ir.  R.  117. 

„  795.  After  the  last  paragraph,  add :  "  A  power  of  appointment  may  be  void  because 
it  transgresses  the  Rule  against  Perpetxiities  (ante,  p.  309),  or  because  it  is  con- 
trary to  public  policy  :  thus  a  power  directly  tending  to  encourage  a  separa- 
tion between  husband  and  wife  would  no  doubt  be  void  :  see  Marlborough  v. 
Marlborough,  [1901]  1  Ch.  165;  Re  Morgan,  26  T.  L.  R.  398,  and  cases  cited 
post,  p.  1464." 
„  916,  n.  (c).  Tapp  and  London  and  India  Docks  Co.,  74  L.  J.  Ch.  523. 
„  921,  n.  (i).     The  profits  of  the  business  are  applicable  as  income  of  the  residuary 

estate  :  Re  Mford,  [1910]  1  Ch.  814. 
„  932.  After  the  last  paragraph,  add :  "  The  general  rule  with  regard  to  the 
exercise  of  a  discretionary]  power  of  conversion  is  referred  to  ante,  p.  740. 
The  question  whether  the  existence  of  a  discretionary  power,  exercisable 
in  favour  of  a  particular  beneficiary,  can  have  the  effect  of  postponing 
the  period  of  distribution,  was  referred  to  in  Hordern  v.  Hordern,  [1909] 
A.  C.  210." 
„  938,  n.  (a).  Add  :  "  See  Bunhury  v.  Doran,  Ir.  R.  9  C.  L.  284,  where  a  disposition 
of  land  in  terms  appropriate  to  a  gift  inter  vivos,  was  held  to  operate  as  a. 
devise." 
„  1106.  After  the  last  paragraph,  add  a  new  paragraph  as  follows  :  "  It  seems  that 
if  a  pecuniary  legacy  is  paid  under  a  mistake,  the  person  who  has  received  it 
is  not  liable  for  interest,  unless  he  is  entitled,  under  the  will,  to  the  income  of 
another  fund,  in  which  case  he  is  bound  to  bring  into  account  interest  on  the 
sum  erroneously  paid  to  him :  Oittins  v.  Steele,  1  Sw.  199.  See  Re  West, 
supra." 
„  1110.  At  the  end  of  the  second  paragraph,  add :  "  In  Re  White,  101  L.  T.  780 
(stated  shortly  ante,  p.  1106,  n.  (r) ),  Joyce,  J.,  distinguished  Laundy  v. 
Williams,  2  P.  W.  478,  which  he  said  was  a  case  of  general  legacies,  and  held 
that  in  the  case  before  him  the  bequest  of  £1000  was  a  portion  of  the  particu- 
lar residue,  from  which  it  would  seem  that  if  a  legacy  of  £1000  is  given  to  A. 
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for  life  and  after  his  death  to  B.,  and  A.  dies  within  a  short  time  after  the 
testator,  B.  is  only  entitled  to  interest  from  a  year  after  the  testator's  death. 
This  is  clearly  right  on  principle.  It  is,  however,  not  quite  clear  how  such  a 
case  differs  from  the  case  of  Re  White.  The  learned  judge  seems  to  have 
relied  on  Re  Waiers,  42  Ch.  D.  517,  but  the  question  in  that  case  was  quite 
different,  ante,  p.  1109  n.  (l)." 
Page  1131,  n.  (g).     See  Re  Morrison,  26  T.  L.  R.  395. 

„  1133.  After  the  second  paragraph,  add:  "The  effect  of  a  bequest  'subject  to 
death  duties  '  was  discussed  in  Re  Morrison,  26  T.  L.  R.  395." 

„  1137,  n.  (o).  See  Re  Gottrell,  [1910]  1  Ch.  402,  where  the  testator  directed  a 
capital  sum  to  be  set  apart  to  meet  an  annuity,  and  the  assets  were  insuffi- 
cient to  provide  this  sum  and  pay  the  pecuniary  legacies,  but  were  sufficient 
to  pay  the  value  of  the  annuity  and  the  legacies. 

„  1147,  n.  («).  Add  :  "  The  annuitant  is  not  entitled  to  have  the  value  of  the 
annuity  paid  over  to  him  :  Wright  v.  Callender,  2  D.  M.  &  G.  652.  But  if 
the  question  arises  between  the  annuitant  and  the  pecuniary  legatees  the  rule 
is  different :  Re  Gottrell,  [1910]  1  Ch.  402." 

„  1156,  n.  (o).  Add :  "  Where  a  person  made  a  donatio  mortis  causa  of 
deposit  notes  for  £2000  to  A.  and  two  days  afterwards  made  a  will  by 
which  he  gave  A.  a  legacy  of  £2000,  it  was  held  that  the  legacy  did  not 
operate  as  a  satisfaction  of  the  donatio :  Hudson  v.  Spencer,  [1910] 
W.  N.  157." 

„  1183,  n.  (m).  After  Re  Wilcock,  [1898]  1  Ch.  95,  add :  Re  Currie's  Settlement, 
[1910]  1  Ch.  329. 

„   1184,   n.  (p).     See  also  Shields  v.  Shields,  [1910]  1  Ir.  R.  117. 

„   1201,  n.  (q).     Re  Longsworth,  [1910]  1  Ir.  R.  23. 

„  1208.  After  the  first  paragraph,  add :  "  A  gift  to  a  woman  during  widow- 
hood, is  equivalent  to  a  gift  for  life,  or  until  the  woman  marries  again :  post, 
p.  1542 ;  Re  Mason,  [1910]  1  Ch.  695.  A  gift  to  a  woman  '  so  long  as  she 
remains  unmarried,'  has  been  held,  on  the  authority  of  Rishton  v.  Cobb 
(5  Myl.  &  Cr.  145),  to  give  her  an  absolute  interest :  Re  Howard,  [1901] 
1  Ch.  412  ;  but  the  principle  of  this  decision  is  difficult  to  discover.  It  is 
clear  that  a  gift  to  a  woman  until  she  shall  marry,  with  »  gift  over  on  her 
marriage,  gives  her  an  interest  during  life,  or  until  she  marries  :  Re  Mason, 
supra." 

„  1210,n.(o).    Fov  Bevany.  White.niT.'Eq.  i13,Tea,d  Bevany.  PFAite,  7  Ir.  Eq.  R.  473. 

„   1211.     See  addendum  to  p.  72,  supra. 

„  1212,  n.  (re).  In  Northen  v.  Carnegie,  4  Dr.  587,  incprporeal  hereditaments 
were  granted  to  C,  his  heirs  and  assigns,  purauter  vie;  C.  conveyed  them 
to  trustees,  their  executors,  administrators  and  assigns,  upon  trusts  which 
failed  as  to  one  third  part :  it  was  held  that  there  was  a  resulting  trust 
of  the  beneficial  interest  for  the  testator's  co-heiresses.  The  decision  is 
criticised  by  Mr.  Theobald  (Wills,  7th  ed.  p.  525),  but  it  is  submitted  that 
it  is  correct. 

„  1216,  n.  (ffl).  Add  :  "  And  see  Re  Webster,  54  Sol.  J.  602,  where  the  authorities 
are  discussed." 

„  1220,  n.  (A).  Add  :  "  As  to  apportionment  between  tenant  for  life  and  remainder- 
man where  an  investment  is  purchased  between  two  dividend  days,  see  infra, 
p.  1221." 

„   1222,  n.  (qq).     Add  :  "  [1910]  1  Ch.  389." 

„  1237,  n.  (o).  Add:  "  Including  the  profits  of  a  business  which  the  testator  directs 
to  be  wound  up  and  disposed  of  as  soon  as  possible  after  his  death  :  Re  Elford, 
[1910]  1  Ch.  814." 

„  1253,  n.  (e).  Add  :  "  If  the  description  of  the  person  to  whom  the  testator  gives 
property  is  unambiguous,  and  can  only  apply  to  one  person,  it  is  not  necessary 
to  prove  that  the  testator  was  aware  of  his  existence :  but  if  there  is  a  latent  am- 
biguity, or  if  the  description  does  not  accurately  apply  to  any  person,  then,  as  a 
general  rule,  the  claimant  must  prove  that  the  testator  knew  of  his  existence  : 
Doe  d.  Thomas  v.  Beynon,  12  A.  &  E.  431  :  Grant  v.  Grant,  L.  R.  5  C.  P.  380, 
727  :  Re  Taylor,  34  Ch.  D.  255.  These  cases  are  referred  to  with  reference 
to  the  admissibility  of  parol  evidence,  ante,  pp.  503  seq. 

"  It  should  be  added  that  the  manner  in  which  a  will  is  framed  sometimes 
affords  ground  for  deciding  whether  the  testator  had  in  his  mind  existing 
persons,  or  whether  he  intended  to  make  a  general  scheme  for  the  distribution 
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of  his  property,  to  take  effect  according  to  the  state  of  facts  at  his  death : 
in  the  former  case  evidence  of  the  state  of  facts  at  the  date  of  the  will 
is  generally  of  importance  in  arriving  at  the  testator's  intention  (ante.  p. 
503),  while  in  the  latter  it  is  not.  In  Davjbeny  v.  Coghlan  (12  Sim.  507), 
the  testator  gave  a  legacy  to  the  children  of  his  niece  Catherine  A.  and 
of  his  nephew,  the  late  James  C.  ;  he  had  had  two  nephews  named  James  C, 
both  of  whom  had  long  been  dead,  leaving  no  issue  :  he  had  only  one  nephew 
of  the  name  of  C.  who  had  died  leaving  issue,  namely  Henry  C. ;  the  children 
of  Henry  C.  claimed  the  legacy ;  on  the  face  of  the  will  it  would  seem  clear 
that  the  testator  had  in  mind  existing  persons,  in  which  case  the  principle 
of  Camoya  v.  Blundell  (post,  p.  1264)  would  have  applied,  and  the  children 
of  Henry  C.  would  have  been  entitled,  but  the  evidence  was  unsatisfactory, 
and  the  case  was  sent  back  for  further  inquiry." 
Page  1259,  n.  (z).     See  Re  Mason,  [1910]  1  Ch.  695. 

„  1262,  n.  (a).  Add  :  "  Bradshaw  v.  Bradshaw,  2  Y.  &  C.  72  (explained  in  Doe  d. 
Hiscocks  V.  Hiscocka,  ante,  p.  524) ;  Be  Gregory'a  Settlement,  34  Bea.  600.  As 
to  the  principle  laid  down  by  Malins,  V.-C.  in  Webber  v.  Corbett,  L.  R.  16  Eq. 
515,  namely  that  where  there  are  two  persons  named  L.  W.,  and  the  testator 
refers  to  one  of  them  by  name  and  description,  a  subsequent  mention  of 
'  L.  W.'  without  more,  must  refer  to  the  L.  W.  previously  mentioned,  see 
ante,   p.   522." 

„   1263,  n.  ittu).     Add  :  "  See  Delmare  v.  Robello,  1  Ves.  jun.  412 ;  Andrews  v.  Dobson, 

1  Cox,  425 ;    Holmes  v.  Gustance,  12  Vea.  279 ;    In   bonis  Peel,  L.  R.  2 
P.  &  D.  46,  and  other  eases  cited  pp.  527  seq." 

„  1264,  n.  (y).  Add : "  As  to  the  cases  where  the  description  is  composed  wholly  of '  de- 
monstration,' and  there  are  more  persons  than  one  to  whom  the  description 
applies,  see  ante,  pp.  522  seq ;  and  as  to  the  oases  where  there  is  a  blank  left  for 
the  name  (as '  to son  of  A.  B.')  see  ante,  p.  515,  and  Re  Gregson's  Trusts, 

2  H.  &  M.  504." 

„  1265,  n.  (/).  Add:  "In  the  case  of  Thomas  v.  Thomas,  6  T.  R.  671,  on  which  Lord 
Brougham  laid  great  stress  in  Camoys  v.  Blundell  (ante,  p.  1264),  the  decision 
seems  to  have  proceeded  chiefly  on  the  notion,  which  may  now  be  regarded  as 
exploded,  that  the  heir-at-law  has  a  vested  interest  in  his  ancestor's  land.  It 
is  the  duty  of  the  court  to  prevent  an  intestacy,  if  possible  (see  per  Lord 
Northington  in  Fox  v.  Collins,  2  Ed.  at  p.  108),  and  the  principle  applies  to 
real  estate  as  well  as  to  personalty.  It  is  submitted  that  the  case  of  Thomas 
v.  Thomas  (although  it  is  certainly  near  the  line)  fell  within  the  principle  of 
Smith  V.  Coney,  6  Ves.  42,  stated  on  p.  1260." 

„  1275,  n.  (i).  Add :  "  The  decision  mli'Daviea  v.  Hopkins,  2  Bea.  276,  would 
probably  not  be  followed  at  the  present  day." 

,,  1284.  Be/ore  the  last  paragraph,  insert  a  new  paragraph,  as  follows  : — "  The  rule 
that  a  gift  to  a  person  by  name,  or  to  a  person  described  as  a  '  wife  '  or 
'  husband  '  or  to  a  person  described  by  his  relationship  to  the  testator  or 
another  person,  or  by  his  station  in  life,  is  prima  facie  construed  as  referring 
to  the  person  who  answers  that  description  at  the  date  of  the  will,  is  discussed 
ante.  pp.  396  seq.  The  question  whether  a  person  who  does  not  really  answer 
the  description  can  take  under  a  gift  made  to  the  '  wife  '  (or  '  husband  ') 
of  the  testator  or  another  person  ,  is  discussed  ante,  pp.  1257  seq." 

„   1285,  n.  (x).     Add  :  "  See  Knox  v.  Wells,  48  L.  T.  655,  ante,  p.  1258." 

„   1286,  n.  (z).     Elliott  v.  Elliott,  11  Ir.  Ch.  R.  482. 

„  1286,  n.  (e).  Add :  "  and  pp.  1257-9.  See  also  Schloaa  v.  Stiebel,  6  Sim.  1,  ante,  p. 
1264." 

„  1286,  n.  (/).  Add:  "As  to  Rishton  v.  Cobb,  5  Myl.  &  Cr.  145,  see  ante,  p. 
1259." 

„  1299.  After  the  second  paragraph,  add  the  following  paragraph  :  "  The  question 
whether  a  devise  of  '  pits  and  veins  of  clay  '  in  certain  lands  '  together  with 
the  rents  and  profits  of  such  pits  and  veins,'  passed  pits,  etc.,  open  at 
the  death  of  the  testator,  was  discussed  in  Brovm  v.  Whiteway,  8  Ha. 
at  p.  150." 

„  1344,  n.  {I).  Add:  "See  Re  Morgan,  26  T.  L.  R.  398,  and  compare  the  cases  on 
illegal  conditions,  post,  p.  1464." 

„  1437,  n.  (w).  See  Farwell  on  Powers,  303,  citing  Be  Brown  and  Sibly,  3  Ch.  D. 
156. 

„   1441,  n.  iy).     Re  Edwards,  [1910]  1  Ch.  541. 
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Page  1464,  n.  (z).     See  Marlborough  v.  Marlborough,  [1901]  1  Ch.  165 :    Se  Morgan, 
26  T.  L.  R.  398. 

„   1476,  n.  (c).     See  Se  Edwards,  [1910]  1  Ch.  541. 

„   1481,  n.  (»).     Add  :    "  There  is,  however,  a  distinction  between  conditions  pre- 
cedent and  conditions   subsequent.     Where  the  condition  is  a  condition  . 
subsequent   to   the  effect  that   the  estate  shall   go  over    if  the  devisee 
'  refuses  or  neglects '   within  a  certain    time    to    assume  the  name  and 
arms,  then  infancy  is  an  excuse  for  non-performance :  Re  Edwards,  [1910] 

„  1542,  n.  (v).  Add  :  "  As  to  a  gift  during  spinsterhood,  see  Re  Mason,  [1910]  1  Ch. 
695."  At  the  end  of  the  note,  for  "  see  ante,  p.  1130,"  read  "see  ante,  pp. 
1258,  1286." 

„  1545.  At  the  end  of  the  last  paragraph,  add  :  "  The  circumstances  m  which  per. 
formance  of  a  name  and  arms  clause  is  excused  are  considered  at  p.  1480-1. 
To  the  cases  there  cited  add  Re  Edwards,  [1910]  1  Ch.  541  in  which  the 
condition  was  subsequent." 

„    1546,  n.  (z).     Re  Edwards,  [1910]  1  Ch.  541  (second  point). 

„  1608,  ii.  (w).  The  question  depends  on  the  wording  of  the  gift :  if  it  is  to  "my 
next-of-kin  according  to  the  statute,"  effect  will  be  given  to  a  direction  that 
they  shall  take  "  equally,"  or  "  share  and  share  alike  "  ;  but  if  the  testator 
gives  the  property  to  be  "  distributed  "  or  "  paid  "  in  manner  directed  by  the 
statute,  then  a  provision  that  the  next  of  kin  are  to  take  "  equally  "  or  "  share 
and  share  alike  "  is  disregarded,  and  they  take  in  the  statutory  shares  :  Re 
Richards,  [1910]  2  Ch.  74. 

„   1631,  n.  (d).    Re  Richards,  [1910]  2  Ch.  74. 

„   1678,  n.  (k).     Re  Canney's  Trusts  is  reported  101  L.  T.  905. 

„  1719,  n.  (g).  Add :  "  See  Doe  d.  Blesard  v.  Simpson,  3  Sc.  N.  R.  774 : 
3  M.  &  Gr.  929 :  Doe  d.  Simpson  v.  Simpson,  5  Sc.  770  ;  4  Bing.  N.  C.  333-: 
Bacon  v.  Cosby,  4  De  G.  &  S.  261  (stated  post,  pp.  1923^)." 

„   1728,  n.  (j).     Re  StawelVs  Trusts,  [1909]  2  Ch.  239,  reversing  Neville  J.,  s.c,  [1909] 

1  Ch.  534. 

„  1734,  n.  («).  Add  :  "  Re  Bankes,  101  L.  T.  778,  where  the  younger  children  were 
named  ;  and  see  Jermyn  v.  Fellows,  Ca.  t.  Talbot  93." 

„   1745,  n.  (v).     Re  Jones,  [1910]  1  Ch.  167. 

„  1777,  n.  (z).  See  Smith  v.  Charles,  13  W.  R.  224,  where  the  person  described  as  the 
testator's  wife  was  within  the  prohibited  degrees. 

„  1785,  n.  (k).  It  was  originally  intended  that  Chapter  XLI.  should  contain 
a  section  dealing  with  the  effect  of  gifts  to  husband  and  wife,  but  by  an 
oversight  this  section  was  omitted.  As  to  the  effect  of  the  Married 
Women's  Property  Act,  1882,  on  gifts  by  will  to  husband  and  wife  and 
a  third  person,  see  Re  March,  24  Ch.  D.  222 :  27  Ch.  D.  166 :  Re  Jupp, 
39  Ch.  D.  148. 

„  1786,  n.  (r).  Add :  "  and  observations  of  the  CA.  in  Re  March,  27  Ch.  D. 
166." 

„   1786,  n.  (a).     Re  Bryan,  14  Ch.  D.  516. 

„  1792^.  (g).  For  "  Oant  v.  Laurence,  Whitw.  395,"  read  "  Gant  v.  Laurence, 
Wightw.  395." 

„  1800,  n.  (i).  Add- :  "  and  in  Wetland  v.  Townsend,  [1910]  1  Ir.  R.  177  ;  in  both 
these  cases  it  was  held  that  the  children  took  as  joint  tenants." 

„    1840,  n.  (c).     This  note  should  read  :  "  Ante,  p.  1835." 

„   1922,  n.  (/).     See  Parker  v.  Birks,  1  K.  &  J.  156. 

„  2010,  n.  («).     Add  :  "  See  ante,  p.  1216,  and  Re  Webster,  54  Sol.  J.  602." 

„  2014,  n.  (A).  Add  :  "  If  the  residuary  personal  estate  is  insufficient  to  pay  the 
estate  duty  on  the  specifioially  bequeathed  personalty,  the  deflciency  must 
be  paid  out  of  the  undisposed  of  realty  in  exoneration  of  the  specifically 
bequeathed  personalty :  Re  Pullen,  [1910]  1  Ch.  564,  where  Shepheard  v. 
Beetham  (supra)  is  distinguished. 

"  As  to  the  effect  of  a  direction  to  pay  probate  duty,  where  the  testator 
dies  after  the  commencement  of  the  Mnanoe  Act,  1894,  see  Re  Boxer,  [1910] 

2  Ch.  69." 

„  2025,  The  third  paragraph  should  read  thus  :— "  The  order  of  the  application  of 
the  several  funds  liable  to  the  payment  of  the  testator's  liabilities,  which  in- 
clude his  funeral  and  testamentary  expenses,  as  well  as  his  debts  (Re  Pullen, 
[1910]  1  Ch.  564),  is  as  follows :  " 

„  2092,  n.  (r).     In  Re  Gottrell,  [1910]  1  Ch.  402,  where  the  assets  were  insufficient 

Volume  I.  ends  at  p.  1040. 
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to  make  the  appropriation,  it  was  held  that  the  annuitant  was  only  entitled  to 
the  value  of  the  annuity. 
Page  2092,  n.  (t).  Trustees  refusing  without  reasonable  cause  to  appropriate  shares  of 
residue  are  liable  to  pay  the  costs  of  an  application  to  the  Court :  Be  Bvddock, 
102  L.  T.  89. 
„  2093,  n.  (o).  On  the  same  principle,  the  descended  lands  of  a  testator  are  liable 
for  his  testamentary  expenses,  including  the  estate  duty  payable  in  respect  of 
his  specifically  bequeathed  personalty,  in  exoneration  of  the  personalty  so 
bequeathed  :  Be  Pullen,  [1910]  1  Ch.  564. 

Volume  I.  ends  at  p.  1040. 
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I. — Distinction  between  Immoveable  and  Moveable  Property. 

Mr.  Jarman  states  the  general  rule  thus  (a) :  "  A  will  of  fixed  or 
immoveable  property  is  generally  governed  by  the  lex  loci  rei 
sitae ;  and  hence,  the  place  where  such  a  will  happens  to  be  made 
and  the  language  in  which  it  is  written,  are  wholly  unimportant, 
as  affecting  both  its  construction  and  the  ceremonial  of  its  execu- 
tion ;  the  locahty  of  the  devised  property  is  alone  to  be  considered. 
Thus,  a  wUl  made  in  Holland  and  written  in  Dutch  must,  in  order 
to  operate  on  lands  in  England,  contain  expressions  which,  being 
translated  into  our  language,  would  comprise  and  destine  the  lands 
in  question,  and  must  be  executed  and  attested  in  precisely  the 
same  manner  as  if  the  will  were  made  in  England  (b).  And,  of 
course,  lands  in  England  belonging  to  a  British  subject  domiciled 
abroad,  who  dies  intestate,  descend  according  to  the  English  law  "  (c). 


(o)  First  edition,  p.  1.  It  is  hardly 
necessary  to  point  out  that  the  rule  only 
applies  so  far  as  the  wUl  attempts  to 
dispose  of  immoveable  property ;  so 
far  as  it  disposes  of  personal  property, 
its  operation  and  construction  depend 
on  a  different  rule  :  infra,  p.  4. 

(6)  Bovey  v.  Smith,  1  Vern.  85.  See 
also  Bowaman  v.  Reeve,  Pre.  Ch.  577  ; 
Drammond  v.  Drummond,  6  Br.  P.  C. 
Toml.  601 ;  Coppin  v.  Coppin,  2  P.  W. 

J. — VOL.  I. 


291  ;  Brodie  v.  Barry,  2  V.  &  B.  131. 
To  arrive  at  the  intention  of  such  a  will, 
the  technical  terms  of  foreign  law  will 
be  read  in  the  sense  which  that  law 
gives  them,  and  will  operate  accordingly 
so  far  as  the  lex  loci  permits  :  StvM  v. 
Cook,  8  A.  C.  577  ;  Be  Harman,  [1894] 
3  Oh.  607. 

(c)  See  Doe  d.  Birtwhiatle  v.  Vardill, 
5  B.  &  Cr.  438  ;  Birtwhiatle  v.  Vardill, 
7  01  &  P.  895,  where  it  was  held  that  a 
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The  same  principle  applies  to  a  will  made  in  exercise  of  a  power 
to  appoint  immoveable  property  (d). 

A  disposition  of  immoveable  property  situate  in  England  which 
is  invalid  by  the  law  of  England,  is  not  made  valid  by  the  fact  that 
it  is  permitted  by  the  law  of  the  testator's  domicil.  Thus,  the 
invalidity  of  a  devise  of  English  realty  under  the  Mortmain  Acts 
is  not  affected  by  the  testator's  domicil  (e). 

Conversely,  land  situate  abroad  is  subject  to  the  local  law,  and 
any  disposition  of  it  by  the  will  of  a  domiciled  Englishman  is  subject 
to  that  law  (f). 

If  a  testator,  domiciled  abroad,  makes  a  will  by  which  real  estate 
situate  in  England  is  vested  in  his  executors,  it  is  subject  to  the  law 
of  administration  (as  regards  pajrment  of  debts,  annuities,  &c.) 
which  prevails  in  the  country  of  his  domicil  (g). 

It  will,  of  course,  be  remembered  that  so  far  as  questions  of 
domicil  and  locality  are  concerned,  Scotland,  Ireland  and  the 
British  Colonies  are  foreign  countries  (h). 

Leaseholds  for  years  are  for  many  purposes  included  under  the 
denomination  of  immoveable  property  {i),  so  as  to  be  governed 
by  the  lex  loci  and  not  by  the  lex  domicilii.  Thus,  if  a  testator, 
domiciled  abroad,  disposes  of  leaseholds  situate  in  England  upon 
trusts  which  contravene  the  provisions  of  the  Thellusson  Act,  these 
trusts  are  void  (/).  So  if  a  person  who  owns  leaseholds  in  England 
is  domiciled  abroad,  the  beneficial  interest  in  them  does  not  pass 
by  his  will  unless  it  is  executed  in  accordance  with  the  requirements 
of  the  Wills  Act  (k).  Conversely,  if  the  will  is  executed  in  accord- 
ance with  English  law,  but  not  in  accordance  with  the  law  of  the 
domicil,  it  is  valid  as  to  the  testator's  English  leaseholds,  although  it 
may  be  invalid  as  to  the  remainder  of  his  personal  estate  (l).    And  if 


chUd  who  was  legitimate  by  the  law  of 
his  parents'  domicil,  but  illegitimate 
according  to  English  law,  could  not 
take  land  in  England  by  descent.  As 
to  land  in  Italy,  see  Marl  Nelson  v. 
Earl  Bridport,  8  Bea.  547.  Our  Courts 
will  not  entertain  disputes  regarding 
the  devolution  of  title  to  immoveable 
property  situate  in  a  foreign  country : 
Be  Hawthorne,  23  Ch.  D.  743.  As  to 
the  exceptions  to  this  rule,  see  Des- 
champs  v.  Miller,  [1908]  1  Ch.  856. 
And  as  to  the  jurisdiction  of  English 
Courts  over  land  abroad,  see  British 
South  Africa  Co.  v.  Comp.  de  Mozam- 
bique, [1893]  A.  C.  G02. 

{d)  Murray  v.  Ghampernowne,  [1901] 
2  Ir.  R.  232.     See  Chap.  IX. 

(e)  Duncan  v.  Lawsnn,  41  Ch.  D.  394. 


See 

821; 

in    a 
L.  T. 


(/)  See  Be  Piercy,  [1895]  1  Ch.  83  ; 
Be  Bea,  [1902]  1  Ir.  R.  451. 

(g)  Be  Hewit,  [1891]  3  Ch.  568. 
the  cases  cited  infra,  p.  9,  n.  (j). 

(h)  See  Be  Johnson,  [1903]  1  Ch. 
Be  Bea,  [1902]  1  Ir.  R.  451. 

(i)  As  to  leaseholds  situate 
British  colony,  see  Be  Clinton,  88 
17  (where,  however,  the  point  was  not 
decided) ;  Be  Moses,  [1908]  2  Ch. 
235. 

(j)  Freke  v.  Lord  Carbery,  L.  R.,  16 
Eq.  461.  See  In  bonis  Oentili,  Ir.  R., 
9  Eq.  541 ;  Duncan  v.  Lawson,  41  Ch. 
D.  394  (intestacy). 

(k)  Pepin  v.  Bruyhe,  [1900]  2  Ch. 
504,  [1902]  1  Ch.  24. 

(1)  De  Fogassieras  v.  Duport,  11  L.  R. 
Ir.  123. 


IMMOVEABLE    AND    MOVEABLE    PROPERTY  J 

a  person  domiciled  in  England  bequeaths  his  residuary  personalty     chaptbk  i. 
to  persons  in  succession,  leaseholds  situate  abroad  forming  part 
of  the  residue  are  subject  to  the  lex  loci,  and  if  by  that  law  the 
tenant  for  hfe  is  entitled  to  enjoy  them  in  specie,  they  ought  not 
to  be  converted  under  the  rule  in  Howe  v.  Earl  of  DaHmouth  (m). 

But  leaseholds  are  "  personal  estate  "  within  the  meaning  of  Lord  Kings- 
Lord  Kingsdown's  Act,  subject,  of  course,  to  the  general  principle  down's  Act. 
recognised  in  Freke  v.  Lord  Carbery  {n). 

Estates  pur  auter  vie  are  realty  (o),  and  are,  therefore,  presumably  Estates  pur 
immoveable  property  within  the  meaning  of  the  rule  now  under  a^ut^r  vie. 
discussion. 

Money  representing  the  proceeds  of  sale  of  land'  in  England,  sold  Doctrine  of 
by  order  of  the  Court  under  the  Partition  Acts,  is  considered  as  real  conversion, 
estate  (p).  Whether  money  subject  to  a  trust  for  investment  in 
land,  or  land  subject  to  a  trust  for  sale,  is  immoveable  pro- 
perty within  the  meaning  of  the  rule,  does  not  seem  to  have  been 
decided  (q).  Where  the  testator  has  an  absolute  power  of  dispo- 
sition, so  that  he  can  alter  the  nature  of  the  property,  it  would 
seem,  on  principle,  that  if  he  directs  land  to  be  turned  into  money, 
he  can  dispose  of  the  money  in  any  manner  authorised  by  the  law 
of  his  domicil  (r). 

In  Freke  v.  Lord  Carbery  (s),  however,  where  a  testator  domiciled 
in  Ireland  bequeathed  English  leaseholds  to  trustees  upon  trust 
for  sale  and  investment,  and  directed  the  investments  to  be  held 
upon  trust  to  accumulate  the  income  for  a  period  in  excess  of  that 
allowed  by  the  Thellusson  Act,  it  was  held  by  Lord  Selborne  that 
the  act  applied,  and  that  the  trust  for  accumulation  was  therefore 
partly  invalid.     Sed  quasre  (t). 

(m)  Be  Moses,  [1908]  2  Ch.  235.    The  ler  v.  Pococlc,  15  Ch.  D.  491,  16  Ch.  D. 

rule  in  Howe  v.  Earl  of  Dartmouth,  7  648,  and  the  other  cases   cited  in  the 

Ves.  137,  is  discussed  in  Chap.  XXXIV.  chapter  on  Powers. 

{n)  Re  Orassi,  [1905]  1  Ch.  584,  post,  (s)  L.  R.,  16  Eq.  461. 

p.  13.  (i)  It  does  not  appear  whether  the 

(o)  Ghatfield  v.   Berchtoldt,  L.  B.,  7  decision  turned  on  the  fact  that,  al- 

Ch.  192.  though  the  testator  was  domiciled  in 

(p)  Orimwood'-v.  Bartels,  46  L.  J.  Ch.  Ireland,  the  trust  was  (as  appears  to 

788.     See  Re  Hawthorne,  23  Ch.  D.  743.  have  been  the  case)  one  to  be  adminis- 

(j)  It  was  held  in  Murray  v.  Cham-  tered  according   to   English   law  (see 

pernowne,  [1901]  2  Jr.  R.  232,  that  a  Gookney   v.    Anderson,   31    Bea.    452 ; 

power  to  appoint  the  proceeds  of  land  Ewing  v.  Orr-Ewing,  10  App.  Ca.  453, 

settled  upon  trust  for  sale  but  not  yet  and   other   oases    cited   in   Lewin   on 

sold,  was  properly  exercised  by  a  will  Trusts,  1 1th  edition,  p.  49).    Ontheques- 

valid  in  accordance  with  the  lex  loci,  tion  by  what  law  a  testamentary  dispo- 

although  invalid  according  to  the  law  sition  of  property  is  governed,   it  is 

of  the  testator's  domicil.  submitted  that  the  true  principle  is  to 

(r)  Re  Piercy,  [1895]  1  Ch.  83 ;    Re  be  found  in  the  following  note,  added 

Harman,  [1894]  3  Ch.  607.     See  Oillies  in  the  third  edition  of  this  work  (p.  4), 

V.  Longlands,  4  De  G.  &  S.  372  ;  Chand-  by  Messrs.  Wolstenholme  and  Vincent : 
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It  follows  from  the  principle  above  stated,  that  if  a  testator 
bequeaths  personal  estate  to  trustees  upon  trust  to  invest  it  in 
the  purchase  of  land  in  a  foreign  country,  to  be  settled  to  limitations 
permitted  by  the  law  of  that  country,  the  fact  that  they  are  illegal 
by  the  law  of  England  is  immaterial  (m). 

Conversely,  if  a  testator  domiciled  abroad  bequeaths  money  to 
an  English  corporation,  to  be  laid  out  in  the  purchase  of  land  in 
England,  the  validity  of  the  bequest  is  not  afiected  by  the  fact 
that  such  a  bequest  would  have  been  illegal  according  to  the  law 
of  England  (v). 

Choses  in  action  are  an  anomalous  description  of  property. 
For  some  purposes  they  have  a  locahty  and  for  others  they  have 
not  (w).  So  far  as  the  law  of  wills  is  concerned,  questions  with 
regard  to  choses  in  action  arise  chiefly  in  connection  with  gifts 
of  property  in  a  particular  place  {x),  and  with  reference  to  the 
administration  of  assets  (y).  The  rules  with  regard  to  appoint- 
ments under  powers  also  appear  to  be  based  on  the  principle  that 
a  trust  fund  has  a  locahty,  and  that  a  testamentary  appointment  is 
therefore  not  necessarily  governed  by  the  law  of  the  testator's 
domicU  (2;). 

The  general  rule,  as  stated  by  Mr.  Jarman  (a),  is  that  "  in  regard  to 
personal,  or  rather  moveable  property,  the  lex  domicilii  prevails  (6). 


"It  is  said  (11  Jarm.  Byth.  Conv.  3rd 
ed.,  by  Sweet,  p.  15)  that  the  lex  loci 
must  determine  what  part  is  real  and 
what  part  personal ;  and  that  then  the 
lex  domicilii  comes  in  and  determines 
the  distribution  of  that  part  of  the 
property  which  the  lex  loci  has  deter- 
mined to  be  personal.  See  also  Deane 
on  the  Law  of  Wills,  p.  15,  citing  Price 
V.  Dewhurst,  4  My.  &  Cr.  81 ;  Hayes 
&  Jarm.  Cone.  Forms  of  Wills,  4th  ed. 
p.  2,  5th  ed.  p.  25.  The  case  of  Jerning- 
ham,  T.  Herbert,  4  Russ.  388,  is  in  point 
on  the  same  side  ;  as  also  is  a  dictum  of 
Sir  J.  Stuart  in  Pearmain  v.  Twiss,  2 
Giff.  136."  This  note  was  cited  in 
Freke  v.  Lord  Carhery. 

(u)  Fordyce  v.  Bridges,  2  Ph.  497. 

(v)  Ganterhury  (Mayor,  <i:c.,  of)  v. 
Wyburn,  [1895]  A.  C.  89.  It  appears 
that  if  the  testator  had  paid  the  money 
to  the  corporation  in  his  lifetime,  they 
could  have  complied  with  the  condition. 

(w)  See  the  decisions  on  s.  69  of  the 
Stamp  Act,  1891,  especially  Smelting 
Company  v.  Comm.  I.  R.,  [1897]  1  Q.  B. 
175  ;  West  London  Syndicate  v.  Comm. 
I.  R.,  [1898]  2  Q.  B.  507  ;  Comm.  I.  R. 


V.  Muller,  [1901]  A.  C.  217  ;  Danvhian 
Sugar  Factories  v.  Comm.  1.  R.,  [1901] 
1  K.  B.  245.  See  also  Re  Queensland 
Mercantile  Co.,  [1892]  1  Ch.  219  ;  Kelly 
V.  Selieyn,  [1905]  2  Ch.  117. 

(a)  Post,  Chaps.  IV.,  XXX. 

(y)  Post,  Chap.  LIV. ;  Re  Clark, 
[1904]  1  Ch.  294. 

(z)  See  Chap.  XXIII.,  and  post,  p.  9. 

(o)  First  edition,  p.  2.  It  should  be 
remembered  that  such  expressions  as 
"the  lex  domicilii"  or  "the  law  of 
England  "  are  ambiguous ;  the  question 
(which  does  not  properly  fall  within  the 
scope  of  this  work)  .is  discussed  in 
Dicey,  Confl.  of  Laws,  79.  It  is  hardly 
necessary  to  say  that  in  Roman  law 
lex  domicilii  had  not  the  meaning  which 
we  attribute  to  it:  see  Savigny,  System, 
viu.  §  356. 

(6)  Preston  v.  MelviUe,  8  CI.  &  F.  1. 
In  Lynch  v.  Provisional  Government  of 
Paraguay,  L.  R.,  2  P.  &  D.  268,  it  was 
held  that  a  change  in  the  law  of  the 
domioil,  in  the  nature  of  a  privilegium, 
made  after  the  death  of  the  testator, 
did  not  affect  the  jurisdiction  of  the 
English  Court  of  Probate. 


IMMOVEABLE   AND   MOVEABLE   PROPERTY.  ' 

If,  therefore,  a  foreigner  dies  domiciled  in  England,  his  personal    chapter  i. 

property,  in  case  he  were  intestate,  will  be  distributed  according 

to  the  English  law  of  succession  (c) ;    and  any  will  which  he  may 

have  left,  whether  made  in  his  native  or  in  his  adopted  country,  or 

elsewhere,  must  be  construed  according  to  the  law  of  England  (d) ; 

and  it  is  scarcely  necessary  to  observe,  that  stock  in  the  public 

funds  is  undistinguishable  in   this  respect  from  other  personal 

property  (e).    And  the  moveable  property  of  such  a  person  which 

is  out  of  England  at  the  time  of  his  death,  will  also,  it  seems, 

generally  speaking,  follow  the  domicil ;  but  this,  of  course,  depends 

on  the  laws  of  the  state  in  which  the  property  is  situate,  which 

may  not  (though  the  codes  of  many  civilised  states  do  ( f) )  accord 

with  our  own  in  this  particular.     Sometimes,  however,  a  difficulty 

occurs  in  the  application  of  the  principle,  from  the  fact  that  the 

foreign  state,  though  it  recognises  the  general  doctrine,  yet  imposes 

restrictions  on  the  testamentary  power  unknown  to  the  law  of  the 

adopted  country,  and  from  which  it  may  not  permit  its  citizens 

to  escape,  in  regard  to  property  within  its  jurisdiction,  by  a  mere 

change  of  domicil.    For  instance,  the  French  law  does  not,  like 

our  own,  permit  a  man  to  bequeath  his  entire  property  away  from 

his  wife  and  children  (g).    Now,  if  a  Frenchman  dies  domiciled  in 

England,  is  it  quite  clear  that  his  moveable  property  in  France 

would  be  subject  to  British  law,  so  as  to  pass  by  such  a  will  ? 

In  such  cases  the  Code  Napoleon  seems  to  draw  a  distinction 

between  the  acquisition  of  a  foreign  domicil  by  mere  residence. 


(c)  Thornev.  Watitn«,  2  Ves.  sen.  35  ;  probate,  and  succession  duty  was  treated 
Bempde  v.  Johnstone,  3  Ves.  198  ;  of  at  some  length,  but  as  these  ques- 
Baljour  v.  Scott,  6  Br.  P.  C.  550.  As  to  tions  do  not  belong  to  the  subject  of 
the  question  whether  the  next  of  kin  of  this  treatise,  and  would  demand  con- 
a  foreigner  domiciled  in  England  can  siderable  space  for  their  adequate 
include  persons  who  would  be  iUegiti-  discussion,  the  notes  have  been  omitted 
mate  by  English  law,  see  Re  Goodman's  in  this  edition. 

Triisls,   17  Ch.  D.   266;  Be  drove,  40  {/)  See  Price  v.  Dewhurst,  4  My.  & 

Ch.  D.   216,  and  other  oases  cited  in  Cr.   83.      Mr.   Jarman  seems  to  have 

Chap.  XLIII.  been  under  a  misapprehension  on  this 

(d)  Anstruther  v.  Chalmer,  2  Sim.  1  ;  point :  many  foreign  countries  treat 
Price-  V.  Devihurst,  8  Sim.  299,  4  My.  &,  nationality,  and  not  domicil,  as  deter- 
Cr.  76  ;  Spratt  v.  Harris,  4  Hagg.  405  ;  mining  the  law  of  succession  and  testa- 
Reynolds  v.  Kortwright,  18  Bea.  417.  mentary  disposition ;  for  example,  the 
As  to  Boyes  v.  BedaU,  1  H.  &  M.  798,  see  law  of  France  (Re  Trufort,  36  Ch.  D.  600), 
Chap.  XLIII.  the  law  of  Belgium  (Collier  v.  Rivaz, 

(e)  Re  Ewin,  1  Cr.  &  J.  151.  In  this  2  Curt.  855),  the  Italian  code  (Dicey, 
case  the  question  was  as  to  the  liability  721),  and  the  law  of  Baden  (Re  Johnson, 
of  property  to  legacy  duty,  the  discus-  [1903]  1  Ch.  821).  The  law  of  Portugal 
sion  of  which  sometimes  indirectly  in-  seems  to  agree  with  that  of  England  in 
volves  points  as  to  domicil,  alienage,  &c.  this  respect :  see  Doglioni  v.  Crispin, 
In  previous  editions  of  this  work  the  L.  R.,  1  H.  L.  301. 

efEeot  of  domicil  on  questions  of  legacy,  (g)  Vide  post,  p.  8,  n.  (a). 


SY  WHAT  LOCAL  LAW  WILLS  AfiE  SEGCtLAtEC. 


OEAFTER  I. 


Extent  of 
rule. 


Law  of 
foreign 
domicil. 


and  some  other  more  decided  acts  of  self-expatriation,  such  as  that 
of  becoming  the  naturalised  subject  of  another  state  "  (h). 

The  general  rule  governs  questions  as  to  the  validity  of  the  will, 
with  regard  to  the  testamentary  capacity  of  the  testator  {i),  the 
bequeathable  quality  of  the  property  bequeathed  by  it  (/),  and 
the  formalities  with  which  it  was  executed  (k),  as  well  as  its  con- 
struction (I). 

The  testamentary  capacity  of  a  foreign  subject  domiciled  in 
England  may  be  affected  by  a  contract  or  other  act  entered  into 
by  him  according  to  the  law  of  his  native  country.  Thus  in  De 
Nicolsv.  Curlier  (m),  two  French  subjects  married  in  France  subject 
to  the  law  of  community  of  goods ;  they  came  to  England  and 
acquired  an  English  domicil ;  the  husband  died,  having  made  an 
English  will  disposing  of  all  his  property :  it  was  held  that  as  to  his 
moveables  the  rights  of  the  wife  were  not  affected  by  the  change 
of  domicil,  and  that  she  was  entitled  to  the  same  share  as  she  would 
have  been  entitled  to  if  they  had  remained  domiciled  in  France. 


Foreign 
domicil. 


The  general  principle  above  stated  applies  in  the  case  of  a  foreign 
domicil.  If,  therefore,  any  person,  whether  a  British  subject  or 
a  foreigner;  dies  while  domiciled  abroad,  the  law  of  the  place  which 
at  his  death  constituted  his  home  will  regulate  the  distribution 
of  his  moveable  (n)  property  in  England,  in  case  of  intestacy  (o), 
i.e.,  should  he  happen  to  have  left  no  instrument  which,  according 
to  the  law  of  his  adopted  country,  would  amount  to  a  testamentary 
disposition  of  such  property  (p) ;  and  if  he  left  a  will,  the  same 
law  will  determine  its  validity  with  reference  to  the  formalities  of 


(h)  Liv.  1,  tit.  1,  chap.  2,  s.  17. 
See  Hamilton  v.  Dallas,  1  Ch.  D.  257  ; 
and  compare  the  cases  of  De  Nicols  v. 
Curlier,  infra,  and  Be  Johnson,  post, 
p.  25. 

(i)  Price  v.  Devihurst,  4  My.  &  Cr.  76. 

(j)  Kilpatrick  v.  Kilpatrick,  6  .Br.  P. 
C.  584. 

{k)  Robins  v.  Dolphin,  1  Sw.  &  Tr. 
37  ;  Dolphin  v.  Robins,  7  H.  L.  C.  390  ; 
Countess  Verraris  v  M.  of  Hertford,  3 
Curt.  468 ;  Croker  v.  M.  of  Hertford, 
4  Moo.  P.  C.  C.  339. 

(I)  See  cases  cited  in  n.  (d),  p.  5, 
ante. 

(m)  [1900]  App.  Ca.  21,  overruling  the 
decision  of  the  Court  of  Appeal  in  Re 
De  Nicols,  [1898]  2  Ch.  60,  and  distin- 
guishing Lashley  v.  Hog,  4  Patou,  581. 

(n)  Since  the  rule  mobUia  sequuntur 
personam  is  inapplicable  to  leaseholds 


(see  ante,  p.  2),  it  follows  (subject  to 
the  Wills  Act,  1861,  s.  2,  presently 
stated,  and  which  speaks  of  "  per- 
sonal "  estate)  that  to  dispose  of  lease- 
holds a  will  must  be  executed  according 
to  1  Vict.  c.  26,  and  that  the  will  of  a 
domiciled  foreigner  not  so  executed, 
though  it  may  be  proved  here,  and  will 
enable  the  executor  to  sell  leaseholds 
(Hood  V.  Lord  Harrington,  L.  R.,  6  Eq. 
218),  will  not  operate  on  the  beneficial 
interest;  the  title  of  the  executor  is 
from  the  probate  :  the  beneficial  interest 
devolves  as  undisposed  of  :  Pepin  v. 
Bruyere,  [1900]  2  Ch.  504,  [1902]  1  Ch. 
24. 

(o)  As  to  his  next  of  kin,  see  Re 
Goodman's  Trusts,  17  Ch.  D.  266. 

(p)  SomerviUe  v.  Lord  Somerville,  5 
Ves.  750  ;  and  see  Hog  v.  Lashley,  6  Br. 
P.  C.  Toml.  577. 


IMMOVEABLE   AND   MOVEABLE   PROPEETY. 


its  execution  (q),  the  personal  competence  of  the  testator  (r)  and     chapter  i. 
the  efi&cacy  of  his  testamentary  dispositions  (s),  and  wUl  also  regulate 
their  construction  (t). 

An  EngUsh  Court  will,  therefore,  not  grant  probate  of  such  a  Probate  of 
will  (except  in  cases  within  the  provisions  of  the  WiUs  Act,  f°''«'g"  ^'U- 
1861  (m)  )  unless  it  appear  to  be  an  eiiectual  testamentary 
instrument  according  to  the  law  of  the  domicil.  And,  by  parity 
of  reasoning,  the  Enghsh  Court  will  grant  probate  of  an  instrument 
ascertained  to  be  testamentary  according  to  the  law  of  the  foreign 
domicil,  though  invalid  and  incapable  of  operation  as  an  English 
will.  Thus  (v),  probate  was  granted  of  the  will  of  a  married  lady, 
who  at  the  time  of  her  death  was  domiciled  in  Spain  (of  which 
country  she  was,  it  seems,  also  a  native),  on  its  being  shown  that 
by  the  Spanish  law  a  feme  covert  may,  under  certain  limitations, 
dispose  of  her  property  by  will  as  a  feme  sole. 

And  it  is  the  constant  practice  of  the  Court  of  Probate,  in  its  Foreign 
discretion  {w),  to  grant  ancillary  probate  or  letters  of  administration  Probate, 
cum  testamento  annexo  of  wills  of  testators  domiciled  in  foreign 
countries,  which  have  been  previously  proved  there,  without 
inquiring  or  permitting  inquiry  into  the  grounds  of  the  foreign 
proceeding,  though  the  bulk  of  the  property  of  the  deceased  testator 
should  happen  to  be  in  England  (x).  If  no  foreign  grant  has  been 
made,  the  English  Court  of  Probate  will  make  a  grant  to  the  person 
entitled  to  it  by  the  law  of  the  domicil  (y). 


{q)  Stanley  v.  Bernes,  3  Hagg.  373  ; 
Moore  v.  Darell,  4  Hagg.  346 ;  Craigie 
V.  Lewin,  3  Curt.  435 ;  Bremer  v.  Free- 
man, 10  Moo.  P.  C.  C.  306 ;  Stokes  v. 
Stokes,  78  L.  T.  50,  where  the  question 
was  referred  to :  What  would  be  the 
rule  if  the  lex  domicilii  prescribed  no 
formalities  ? 

(r)  In  bonis  Osborne,  1  Jur.  N.  S. 
1220  ;  In  bonis  Maraver,  1  Hagg.  498. 

(4)  Whicker  v.  Hume,  7  H.  L.  C.  124  ; 
Thornton  v.  Curling,  8  Sim.  310  ;  Gamp- 
bell  V.  Beaufoy,  Johns.  320  ;  KilpatHck 
V.  Kilpatrick,  6  Br.  P.  0.  584,  cit.  ; 
Doglioili  v.  Crispin,  L.  R.,  1  H.  L.  301  ; 
Macdonald  v.  Macdonald,  L.  R.,  14 
Eq.  60. 

(0  Bernal  v.  Bernal,  3  My.  &  Cr.  559, 
n.  ;  Enohin  v.  Wylie,  10  H.  L.  C.  1  ; 
Wallace  v.  Att.-Oen.,  35  Beav.  21  ; 
Barlow  v.  Orde,  L.  R.,  3  P.  C.  164  (lex 
loci  admitting  illegitimate  with  legiti- 
mate children) ;  Re  Harman,  [1894]  3 
Ch.  607  (will  in  French  operating  as  an 
appointment  under  s.  27  of  the  Wills 
Act). 

(m)  Post,  p.  11. 


(»)  In  bonis  Maraver,  1  Hagg.  498. 
As  to  the  law  of  Spain  respecting  testa- 
mentary dispositions,  vide  Moore  v. 
Budd,  4  Hagg.  346 ;  Be  Hernando,  27 
Ch.  D.  284. 

(w)  See  In  b.  Swing,  6  P.  D.  19. 

(a;)  In  bonis  Read,  1  Hagg.  474  ;  Hare 
V.  Nasmyth,  2  Add.  25  ;  In  bonis  Oayner, 
4  No.  Caa.  696  ;  Enohin  v.  Wylie,  10  H. 
L.  Ca.  1  ;  In  bonis  Earl,  L.  R.,  1  P.  &  D. 
450;  Miller  v.  James,  L.  R.,  3  P.  &  D.  4; 
In  bonis  Cosnahan,  L.  R.,  1  P.  &  D.  183  ; 
In  b.  Hill,  L.  R.,  2  P.  &  D.  89 ;  In  b. 
Rule,  4  P.  D.  76  ;  In  b.  Smith,  16  W.  R. 
1130;  In  bonis  Briesemann,  [1894]  P. 
260  ;  In  b.  Lemme,  [1892]  P.  89;  In  b. 
Von  Linden,  [1896]  P.  148 ;  Re  Price, 
[1900]  1  Ch.  442 ;  Inb.  Meatyard,  [1903] 
P.  125  ;  In  b.  Von  Faber,  20  T.  L. 
R.  640  ;  In  b.  Reuss-Kostritz,  49  L.  J. 
P.  67  ;  In  b.  Miller,  8  P.  D.  167  ;  In 
b.  Crawford,  15  P.  D.  212.  See  also  the 
Colonial  Probates  Act,  1892;  Inb.  Smith, 
[1904]  P.  114. 

{y)  Tristram  and  Coote,  Probate 
Pr.  (13th  edition)  214.  In  Robinson  v. 
Palmer,  [1901]  2  Ir.  R.  489,  probate  was 


HY  WHAT  LOCAL   LAW  WILLS  AftE  REGULAtED. 


CHAPTER  I. 


Effect  where 
probate  is 
granted  in 


Foreign  law, 
how  ascer- 
tained. 


But  some  foreign  states  disregard  domicil  altogether,  and  treat 
the  devolution  of  the  property  of  a  deceased  person  as  governed  by 
the  law  of  his  nationality.  It  has  been  decided  that  if  a  British 
subject  makes  his  permanent  home  in  such  a  country,  the  devolu- 
tion of  his  property,  in  the  event  of  his  dying  intestate,  is  governed 
by  the  law  of  his  domicil  of  origin  (z). 

Where  probate  has  been  granted  of  an  instrument  eventually 
ascertained  not  to  be  testamentary  according  to  the  law  of  the 
domicil,  this  proceeding  (though  it  vests  the  whole  personalty 
which  is  within  the  jurisdiction  of  the  Court  in  the  executor,  as 
to  whose  legal  title  the  grant  of  probate  is  conclusive)  does  not 
regulate  or  affect  the  ultimate  destination  of  the  property,  which 
therefore  the  executor  will  be  bound  to  distribute  according  to 
the  law  of  the  domicil  (a). 

Where  the  construction  of  the  wiU  is  to  be  regulated  by  foreign 
law,  the  opinion  of  an  advocate .  versed  in  such  law  is  obtained, 
for  the  information  and  guidance  of  the  English  Court  on  which 
devolves  the  task  of  construing  it  (b) ;  or  the  English  Court  may 
remit  a  case  for  the  opinion  of  a  Court  in  any  other  part  of  the 
British  dominions  (c),  or  of  a  Court  in  any  foreign  country  with 


granted  in  Ireland  of  the  will  of  a  domi- 
ciled Englishman,  his  assets  being  in 
Ireland. 

(z)  Re  Johnson,  [1903]  1  Ch.  821, 
post,  p.  25.  Suppose  an  Englishman 
died  possessed  of  personal  property 
situate  in  England,  but  domiciled  in 
Italy,  and  possessed  of  personal  pro- 
perty in  that  country,  and  having  made 
a  will  admitted  to  probate  there  :  it 
seems  that  in  the  Italian  Courts  his 
testamentary  capacity  would  be  gov- 
erned by  the  law  of  England,  and  it  is 
submitted  that  our  Courts  should  follow 
the  same  rule,  otherwise  the  singular 
result  might  be  that  the  Italian 
Courts  would  give  full  effect  to  his 
testamentary  dispositions  in  respect  of 
his  moveables  in  Italy,  while  the  Eng- 
lish Courts  would  give  his  wife  and 
family  the  same  rights  in  respect  of  his 
moveables  in  England  which  they 
would  have  had  under  the  law  of  Italy 
if  he  had  been  an  Italian  subject.  The 
question  is  discussed  in  Mr.  Pawley 
Bate's  Essay  on  the  Doctrine  of  Renvoi, 
and  in  Mr.  Dicey's  Conflict  of  Laws; 
post,  p.  25.  As  to  restrictions  im- 
posed on  testamentary  capacity  by  the 
laws  of  foreign  countries,  see  a  Return 
presented  to  the  House  of  Commons  in 
1908  (Miscellaneous,  No.  7). 

(o)  Thornton  v.  Curling,  8  Sim.  310. 


In  this  case,  an  Englishman  went  to 
reside  in  France,  where  he  was  domiciled 
at  his  death,  and  left  a  will  providing 
for  an  illegitimate  child  and  its  mother, 
to  the  exclusion  of  his  wife  and  legiti- 
mate child,  which  the  French  law  does 
not  permit.  Donations  by  a  French- 
man (whether  testamentary,  or  by  act 
inter  vivos)  must  not  exceed  a  moiety 
if  he  leave  at  his  decease  one  legitimate 
child,  a  third  if  he  leave  two,  and  a 
fourth  if  he  leave  three  or  more ;  the 
descendants  of  a  deceased  child  being 
considered  as  one.  Moreover,  a  French- 
man cannot  dispose  of  the  whole  of  his 
property,  it  he  leaves  only  ascendants. 

(6)  Harrison  v.  Harrison,  L.  R.,  8 
Ch.  346  ;  i.e. ,  of  an  advocate  practising 
in  the  particular  foreign  country ; 
study  elsewhere  of  its  laws  is  insuffi- 
cient :  Bristow  v.  Sequevilh,  5  Ex. 
276  ;  In  bonis  Bonelli,  I  P.  D.  69.  In 
In  bonis  Dost  Aly  Khan,  L.  R.,  6  P.  D.  6, 
concerning  the  will  of  a  Persian  subject, 
the  Court  allowed  the  law  applicable  to 
the  case  to  be  proved  by  the  Persian 
ambassador,  there  being  no  professional 
lawyers  in  Persia. 

(c)  22  &  23  Vict.  0.  63  :  acted  on  in 
Login  v.  Princess  of  Coorg,  30  Beav. 
632  ;  and  in  Bradford  v.  You7ig,  L.  R., 
26  Ch.  D.  656,  671,  but  see  s.  o.  on 
appeal,  29  Ch.  T).  617,  622. 


IMMOVEABLE  And  moveable  tEOPERTY. 


which  there  is  a  convention  for  that  purpose  (d).  But  if  the  point 
in  dispute  depend  upon  principles  of  construction  common  to 
both  countries,  the  Court  will  adjudicate  upon  the  question,  accord- 
ing to  its  own  view  of  the  case,  without  having  recourse  to  the 
assistance  of  a  foreign  jurist  (e).  And  if  the  witnesses  refer  to 
passages  from  the  code  of  their  country  as  containing  the  law  appli- 
cable to  the  case,  the  Court  will  itself  examine  those  passages,  and 
consider  what  is  their  proper  meaning  (/). 


CHAPTER    I. 


By  sect.  3  of  Lord  Kingsdown's  Act  (WUls  Act,  1861),  it  is  pro-  Validity  and 
vided  that  no  will  or  other  testamentary  instrument  shall  be  held  ^^^^^^^^ted. 
to  be  revoked  or  have  become  invalid,  nor  shall  the  construction  by  change  of 
thereof  be  altered,  by  reason  of  any  subsequent  change  of  domicil 
of  the  person  making  the  same  (g).    This  section  applies  to  foreigners 
as  well  as  to  British  subjects  (h). 


The  general  rule  that  the  law  of  the  domicil  applies  to  the  move 
able  property  of  a  deceased  person,  must  be  understood  as  meaning 
that  it  governs  the  devolution  of  the  property.  "  For  the  purpose 
of  succession  and  enjoyment,  the  law  of  the  domicil  governs  the 
foreign  personal  assets.  For  the  purpose  of  legal  representation, 
of  collection,  and  of  administration,  as  distinguished  from  dis- 
tribution among  the  successors,  they  [the  assets]  are  governed 
not  by  the  law  of  the  owner's  domicil,  but  by  the  law  of  their  own 
locality  "  (i).    This  question  is  referred  to  in  a  later  chapter  (;'). 


Administra- 
tion. 


The  general  rule  that  a  will,  in  order  to  be  valid  and  operative  Will  exer- 
with  regard  to  the  moveable  property  comprised  in  it,  must  comply  ""^'"S  power, 
with  the  law  of  the  testator's  domicil,  is  subject  to  an  exception 


{d)  24  Vict.  c.  11. 

(e)  Bernal  v.  Bernal,  3  My.  &  C.  559  ; 
Collier  v.  Bivaz,  2  Curt.  865 ;  Earl 
Nelson  v.  Earl  Bridport,  8  Beav.  627, 
647  ;  Yates  v.  Thompson,  3  CI.  &  Fin. 
586  ;  Martin  v.  Lee,  9  W.  R.  522.  But 
the  Court  here  is  bound  by  a  previous 
judgment  in  rem  of  the  Court  of  the 
domicil :  Doglioni  v.  Crispin,  L.  R.,  1 
H.  L.  301 ;  Re  Trufort,  36  Ch.  D.  600, 
post,  p.  24. 

(f)  Concha  v.  Murrieta,  40  Oh.  D.  543. 
See  De  Nicols  v.  Curlier,  [1900]  A.  C.  21. 

(g)  In  bonis  Rippon,  32  L.  J.  Prob. 
141 ;  In  h.  Reid,  L.  R.,  1  P.  &  D.  74. 
As  to  the  question  whether  an  invalid 
(or  inoperative)  will  can  be  made  valid 
(or  operative)  by  a  change  in  the  tes- 
tator's domicil,  see  Dicey,  682  seq. 

{h)  Estate  of  Qroos,  [1904]  P.  269. 


(«')  Judgment  of  the  Privy  Council 
in  Blackwood  v.  Reg.,  8  A.  C.  p.  93  : 
followed  in  Henty  v.  Reg.,  [1896]  A.  C. 
567.  Other  cases  are,  Preston  v.  Mel- 
ville, 8  CI.  &  P.  1 ;  Cook  V.  Qregson,  2 
Dr.  286  ;  Enohin  v.  Wylie,  10  H.  L.  C. 
1 ;  Doglioni  v.  Crispin,  L.  R.,  1  H.  L. 
301  ;  Re  Hernando,  27  Ch.  D.  284 ; 
Swing  v.  Orr-Eviing,  9  A.  C.  34,  10  A.  C. 
453 ;  Re  Trufort,  36  Ch.  D.  600 ;  Re 
Hewit,  [1891]  3  Ch.  568  (land  situate 
abroad). 

(;')  C3iap.  LIV.,  where  the  case  of  Re 
Kloebe,  28  Ch.  D.  175,  is  cited.  As  to 
administration  proceedings,  see  Hamil- 
ton V.  Dallas,  38  L.  T.  215 ;  Stirling- 
Maxwell  V.  Cartwright,  11  Ch.  D.  522 ; 
Swing  v.  Orr-Swing,  9  A.  C.  34,  10 
A.  C.  463. 
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in  the  case  of  a  will  exercising  a  power  of  appointment.  The 
question  of  the  testator's  capacity  to  exercise  a  power  of  appoint- 
ment seems  to  depend  on  the  intention  of  the  parties  creating  the 
power ;  if  it  was  intended  that  the  property  or  trust  fund  should 
be  governed  by  Enghsh  law,  the  lex  domicilii  is  immaterial  (k). 
So  with  regard  to  the  formalities  of  execution,  if  the  will  is  executed 
in  the  particular  form  required  by  the  power,  it  will,  as  a  general 
rule,  be  good  without  reference  to  the  law  of  the  testator's  domicil, 
because  the  appointee  takes,  not  under  the  instrument  exercising, 
but  under  the  instrument  creating,  the  power  (l). 

Another  exception  to  the  general  rule  exists  where,  by  treaty 
between  this  country  and  the  country  of  domicil,  it  is  agreed  that 
the  English  law  shall  prevail.  Thus  subjects  of  the  Ottoman 
Empire  cannot  dispose  of  their  property  by  will,  but  by  treaty 
English  subjects  domiciled  there  are  allowed  to  do  so,  and  their 
wills  must  be  executed  according  to  the  EngHsh  law  (m). 


Construction.  The  rule  that  a  will  is  to  be  construed  according  to  the  law  of 
the  domicil,  will  yield  to  the  expression  of  a  contrary  intention  by 
the  testator  (n) ;  but  it  seems  that  the  use  of  the  technical  terms 
of  the  law  of  a  foreign  country,  in  the  will  of  a  testator  having 
an  English  domicil,  will  not  of  itself  be  regarded  as  an  indication 
of  intention  that  the  will  is  to  be  construed  according  to  the  foreign 
law  (o). 

This  exception  to  the  general  rule  is  often  of  importance  in  the 
case  of  a  will  which  exercises  a  power  of  appointment  (p). 


Incon- 
venience of 
old  law. 


The  doctrine  that  the  will  of  an  Englishman  is  governed  by  the 
law  of  his  domicil  at  the  time  of  his  death  has  always  led  to 


{k)  See  Chap.  XXIII.  (Powers),  where 
lie  Hernando,  27  Ch.  D.  284  ;  Be  Migret, 
[1901J  1  Ch.  547,  and  other  oases,  are 
referred  to.  With  reference  to  the 
question  by  what  law  a  settlement  is 
intended  to  be  governed,  see  Re  Fitz- 
gerald, [1904]  1  Ch.  673,  where  the 
principal  authorities  are  cited. 

{I)  This  subject  is  more  fully  dealt 
with  in  the  chapter  on  Powers.  See 
Tatnall  v.  Hankey,  2  Moo.  P.  C.  0.  342  ; 
In  bonis  Alexander,  29  L.  J.  Pr.  93 ;  In 
b.  Hallyburton,  L.  R.,  1  P.  &  D.  90.  In 
the  fourth  and  fifth  editions  of  this  work 
it  is  stated,  on  the  authority  of  Story, 
Confl.  c.  viii.  ;  3  Burge,  pt.  2,  o.  20,  that 
"  the  latter  instrument  [i.e.  the  instru- 
ment creating  the  power]  is  to  be  con- 


strued according  to  the  law  of  the  place 
where  it  is  executed,  if  it  deals  with 
moveables,  and  according  to  the  lex  loci 
rei  sitae  if  with  immoveables."  As  I 
have  some  doubt  as  to  the  correctness 
of  this  statement,  I  have  removed  it 
from  the  text  [C.  S.]. 

(m)  Maltass  v.  Maltass,  7  Jur.  135, 
8  Jur.  860.  No  such  rule  applies  to 
British  subjects  resident  in  China :  Ee 
Tootal'a  Trusts,  23  Ch.  D.  532 ;  or  in 
Egypt :  Abd-ul-Messih  v.  Farra,  13  App. 
Cas.  431. 

(n)  Bradford  v.  Young,  29  Ch.  D.  617. 

(o)  Bradford  v.  Young,  supra. 

(p)  Re  Harman,  [1894]  3  Ch.  607; 
Re  Price,  [1900]  1  Ch.  442  ;  Re.  Bald,  66 
L.  J.  Ch.  524.     See  Cha?.  XXIII. 


LORD  KINGSDOWN's  ACT.  H 

Inconvenience.  Mr.  Jarman  pointed  out  (q)  that  "  a  will  may  have  chapter  i. 
been  made  in  England,  be  written  in  the  English  language,  the 
testator  may  have  described  himself  as  an  Englishman  (r),  and 
it  may  have  been  proved  in  an  English  Court ;  and  yet,  after  all, 
it  may  turn  out,  from  the  extrinsic  fact  of  the  maker  being  domiciled 
abroad  at  his  death,  that  the  will  is  wholly  withdrawn  from  the 
influence  of  English  jurisprudence." 

In  Bremer  v.  Freeman  («),  the  testatrix  was  an  English  subject 
resident  in  Paris,  and  executed  a  wUl  conformably  to  English  law  ; 
but  probate  of  it  was  refused  on  the  ground  that  she  Was  domiciled 
in  France,  and  that  the  will  was  not  valid  according  to  French 
law. 

II Lord  Kingsdown's  Act. — To  obviate  such  questions  with  wais  Act, 

regard  to  testators  dying  after  August  6, 1861,  it  is  enacted  by  the  ^^61. 
Wills  Act,  1861  (24  &  25  Vict.  c.  114),  that  (s.  1)  every  wiU  and  other 
testamentary  instrument  made  out  of  the  United  Kingdom  by  a 
British  subject  (whatever  may  be  the  domicil  of  such  person  at  the 
time  of  making  the  same,  or  at  the  time  of  his  death)  shall  as  regards 
personal  estate  be  held  to  be  well  executed  for  the  purpose  of  being 
admitted  to  probate,  if  the  same  be  made  according  to  the  forms 
required  either  by  the  law  of  the  place  where  the  same  was  made, 
or  by  the  law  of  the  place  where  such  person  was  domiciled  when 
the  same  was  made,  or  by  the  laws  then  in  force  in  that  part  of  her 
Majesty's  dominions  where  he  had  his  domicil  of  origin  (t) ;  and 
(s.  2)  that  every  will  and  other  testamentary  instrument  made 
within  the  United  Kingdom  by  any  British  subject  (whatever 
may  be  the  domicil  of  such  person  at  the  time  of  making  the  same 
or  at  the  time  of  his  death)  shall  as  regards  personal  estate  be  held 
to  be  well  executed,  and  shall  be  admitted  to  probate,  if  the  same 
be  executed  according  to  the  forms  required  by  the  laws  for  the 
time  being  in  force  in  that  part  of  the  United  Kingdom  where 

(j)  First  edition,  p.  5.  words,  without  such  licence  the  foreigner 

(»•)  "  This  of  course  is  not  conclusive  may  make  a  will  according  to  the  law 

(as  to  which  see  Nevinson  v.  Stables,  4  of  his  nationality.     In  Prance,  there- 

Rusa.    210),    though    the    fact    of    a  fore,  the  English  will  would  have  been 

testator   being    described    as   resident  held  good  (see   Sug.  R.  P.  S.  p.  404 ; 

abroad  would  produce  suspicion  and  Collier    v.    Rivaz,    2    Curt.    855  ;    Re 

inquiry  as  to  the  foreign  domicil  "  (note  Trufort,  L.  R.,  36  Ch.  D.  600),   and  it 

by  Mr.  Jarman).  had  in  fact  been  pronounced  vaUd  on 

(«)  10  Moo.  ]?.  C.  C.  306.     The  case  that  ground  by  the  Prerogative  Court 

was   a   curious   one ;    for  the   law   of  (1  Deane,  192). 

France  does  not  permit  a  foreigner  to  (t)  Seelnbonis  DelaSaiisaayejli.B,., 

acquire  a  domicil  there,  so  as  to  affect  3  P.  &  D.  42 ;  In  bonis  Donaldson,  L. 

the  mode  of  making  a  will,   without  R.,  3  P.  &  D.  45 ;  In  bonis  Oatti,  27 

licence  from  the  Government ;  in  other  W.  R.  323. 
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the  same  is  made.  By  sect.  4  the  act  is  not  to  invalidate  any 
will  or  other  testamentary  instrument  as  regards  personal  estate 
which  would  have  been  valid  if  the  act  had  not  been  passed,  except 
as  such  will  or  instrument  may  be  revoked  or  altered  by  any 
subsequent  will  or  testamentary  instrument  made  valid  by  the  act. 

Thus,  for  the  purpose  of  British  probate,  a  choice  is  given  among 
several  forms  of  execution,  all  in  addition  (s.  4)  to  that  which 
alone  was  formerly  sufficient :  and,  in  terms,  the  act  is  directed 
only  to  modes  of  execution ;  but  it  has  been  held  that  a  testa- 
mentary instrument,  depending  on  the  act  for  the  validity  of  its 
execution,  must  also  depend,  for  its  acceptance  as  a  valid  testa- 
mentary disposition,  on  the  local  law  on  which  its  execution  is 
rested.  Thus,  in  Pechell  v.  Hilderley  (u),  a  British  subject  with 
an  English  domicil  died  in  1867,  leaving  a  will  and  codicil,  neither 
of  which  was  executed  according  to  the  law  of  England,  but  the 
codicil  (though  not  the  will)  was  well  executed  according  to  the 
law  of  Italy,  where  it  was  made.  By  that  law,  as  proved  in  the 
case,  it  could  not  stand  alone  without  the  will,  and  did  not  set 
up  the  will,  although  indorsed  upon  it.  It  was  argued  that  the 
codicil  being  well  executed  according  to  the  act,  its  legal  effect 
must  be  determined  by  the  lex  domicilii,  and  that  according  to 
that  law  the  codicil  established  and  made  good  the  will  (v).  But 
Lord  Penzance  was  of  opinion  that  in  determining  the  question 
whether  any  paper  was  testamentary,  regard  could  be  had  to  the 
law  of  one  country  only  at  a  time,  and  that  the  mixing  up  of  the 
legal  precepts  of  two  different  countries  could  only  result  in  con- 
clusions conforniable  to  neither.  The  Court  therefore  pronounced 
against  both  documents.  But  in  In  bonis  Lacroix  (w)  a  naturalised 
British  subject  executed  at  Paris  a  will  and  codicil  in  English  form 
relating  to  his  English  property  only,  and  a  holograph  will  in  French 
form  disposing  of  his  property  in  France,  but  referring  directly  to  the 
English  will ;  Sir  J.  Hannen  seemed  to  think,  assuming  the  testator's 
domicil  to  be  French,  that  all  three  instruments  might  be  admitted 
to  probate  under  Lord  Kingsdown's  Act ;  eventually,  however, 
probate  was  granted  of  the  English  will  and  codicil  only. 

Notwithstanding  the  words  "  according  to  the  forms  required 
by  the  law  of  the  place  "  where  the  will  is  made,  sect.  1  of  the  act 
applies  to  a  country  the  law  of  which  does  not  provide  any  forms 
for  testamentary  dispositions ;  if  a  British  subject  desires  to  make 


(u)  L.  R.,  1  P.  &  D.  673.  {w)  2  P.  D.  94. 

(u)  Vide  post,  Chap.  VI.,  s.  xiv. 
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his  will  in  such  a  place,  any  writing  which  can  be  identified  fts  a     ohaptek  i. 
will  is  apparently  sufficient ;  at  all  events  a  holograph  wiU  signed 
by  the  testator  is  sufficient  (x). 

The  expression  "  personal  estate  "  in  sect.  1  of  the  act,  includes  "  Personal 
leaseholds  situate  in  England  (y).  i'ncl'udel 

Sections  1,  2  and  4  of  Lord  Kingsdown's  Act  affect  British  sub-  leaseholds, 
jects  only,  and  therefore  do  not  apply  to  any  subject  of  a  foreign  Scope  of  act. 
country  (2),  even  in  the  case  of  a  woman  born  a  British  subject 
who  has  become  a  foreign  subject  by  marriage  (a).  On  the  other 
hand,  they  apply  to  naturalised  British  subjects  (6),  although 
sect.  1  assumes  that  the  testator  had  his  domicU  of  origin  in  some 
part  of  the  British  dominions.  It  seems  clear  that  the  act  only 
refers  to  the  validity  of  the  will  in  point  of  form,  and  that  it  does 
not  affect  any  question  as  to  its  material  validity,  such  as  the 
question  of  testamentary  capacity  (c). 

Ill ^Gonflict  of  Laws. — Even  if  Lord  Kingsdown's  Act  does 

affect  the  question  of  testamentary  capacity  (as  appears  to  be 
assumed  by  some  writers  (d) ),  it  is  clear  that  foreign  Courts  are  not 
bound  to  recognise  the  act  in  determining  whether  a  given  instru- 
ment is  a  valid  wiU  of  personal  property  within  their  own  jurisdiction  : 
and  thus  the  personal  property,  British  and  foreign,  of  a  British  sub- 
ject may  be  distributable  according  to  two  distinct  laws.  Therefore, 
the  necessity  of  conforming  in  the  testamentary  act  to  the  law  of 
the  domicE,  is  still  an  important  doctrine  to  the  numerous  British 
residents  in  foreign  countries ;  and  it  appears  that  the  circum- 
stance of  the  contents  of  the  will  indicating  that  the  testator  con- 
templated returning  to  England  (but  which  intention  he  never 
executed  (e) ),  or  even  an  express  declaration  that  he  intends  to 
retain  his  domicil  of  origin  (/),  is  insufficient  to  exclude  the  law  of  his 
domicil  ascertained  by  the  facts  of  the  case  (g). 

Some  foreign  countries  do  not  recognise  domicil  as  governing 
the  succession  to  the  moveable  property  of  a  deceased  person,  but 

(a;)  Stokes  v.  Stokes,  78  L.  T.  50.  the  testatrix's  testamentary  capacity. 

(y)  Re  Orassi,  [1905]  1  Ch.  584 ;  Re  Some  remarks  on  the  act  wiU  be  found 

WaUon,  35  W.  R.  711.  in  Sugden's  R.  P.  Stat.  405-6. 

(z)  In  bonis  Keller,  61  L.  J.  Pr.  39.  (d)  Mr.  Vincent,  in  the  fourth  edition 

(a)  In  bonis  Von  Biiseck,  6  P.  D.  211  ;  of  this  work,  p.  8,  n.  (re);  and  apparently 

Bloxam  v.  Fame,  9  P.  D.  130.  Lord  St.  Leonards  (Sugden,  R.  P.  S. 

(6)  In  bonis  Golly,  1  P.  D.  438 ;  In  405-6). 

bonis  Lacroix,  2  P.  D.  94.  (e)  Stanley  v.  Bernes,  3  Hagg.  375. 

(c)  See    Dicey,    Conflict    of    Laws,  (/)  Re  Steer,  3  H.  &  N.  594.     See 

p.   687.      The  point  did  not  arise  in  McMullen  v.  Wadaworth,  14  App.  Cas. 

Estate  of  Oroos,   [1904]  P.   269   (ante,  at  p.  636. 

p.  9),  as  the  will  was  expressly  made  (g)  As  to  the  animus  revertendi,  see 

in  accordance  with  the  law  governing  also  Bruce  v.  Bruce,  2  B.  &  P.  229,  n. 
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As  to  Soot- 
land. 


treat  it  as  governed  by  t)ie  law  of  the  country  of  which  he  was  a 
subject.  The  right  principle  to  be  applied  in  cases  of  this  kind 
cannot  be  said  to  be  satisfactorily  settled,  but  at  present  the 
result  appears  to  be  that  a  British  subject  who  makes  his  permanent 
home  in  such  a  country  retains  his  domicil  of  birth  so  far  as  regards 
the  distribution  of  his  property  in  England  (h). 

If  an  Englishman,  domiciled  abroad,  has  real  estate  (including 
in  this  definition  property  held  by  him  for  terms  of  years)  in  his 
native  country,  and  also  personal  property  there  or  elsewhere, 
he  ought  to  make  two  wUls,  one  devising  his  English  lands,  duly 
framed  and  executed  for  that  purpose  according  to  the  forms  of 
the  English  law,  and  the  other  bequeathing,  if  permitted,  his  per- 
sonal (or  rather  his  moveable)  estate  conformably  to  the  foreign 
law.  Wills  made  under  such  circumstances  require  more  than 
ordinary  care,  in  order  to  avoid  some  perplexing  questions  arising 
out  of  the  conflict  in  the  laws  governing  the  real  and  personal 
property  respectively  (i),  and  also  in  order  to  avoid  any  question 
of  incorporation  by  reference  (j). 

Such  questions  may  arise,  and  mdeed  have  most  frequently 
arisen,  in  regard  to  the  property  of  Englishmen  domiciled  in  Scot- 
land, or  of  Scotchmen  domiciled  in  England ;  the  law  of  succession 
and  testamentary  disposition  being,  in  some  respects,  different 
in  these  two  sections  of  the  United  Kingdom  (Jc).  Thus,  in  Balfow 
V.  Scott  (Z),  where  a  person  domiciled  in  England  died  intestate, 
leaving  real  estate  in  Scotland,  the  heir  was  one  of  the  next  of 
kin,  and  claimed  a  share  of  the  personal  estate.     By  the  law  of 


(h)  Re.  Johnson,  [1903]  1  Ch.  821, 
post,  p.  25. 

(t)  See  Brodie  v.  Barry,  2  V.  &  B. 
130  i  In  bonis  Smart,  9  P.  D.  64 ;  and 
Re. Clark,  [1904]  1  C!h.  294. 

{j)  See  In  bonis  Murray,  [1896]  P. 
65,  post,  Chap.  VI.,  s.  xv. 

Ik)  In  Scotland  there  was  formerly 
no  direct  power  of  disposing  of  real 
estate  by  will,  but  if  there  was  a  con- 
veyance previously  executed  according 
to  the  proper  feudal  forms,  the  party 
might  by  will  declare  the  use  and  trust 
to  which  it  should  enure.  Per  Sir  W. 
Grant  in  Brodie  v.  Barry,  2  V.  &  B.  132. 
But  by  31  &  32  Vict.  c.  101,  s.  20,  land 
in  Scotland  may  now  be  disposed  of 
directly  by  will.  Where  a  domiciled 
Scotchman  dies  intestate,  leaving  infant 
children,  and  possessed  of  property  in 
Scotland  and  England,  the  Court  of 
'Session,  it  seems,  appoints  a  factor  to 
the   children,    to   whom   the   English 


Court  grants  administration  :  In  bonis 
Johnston,  4  Hagg.  182 ;  see  Stjtdd  v. 
Cook,  8  App.  Ca.  577. 

In  previous  editions  of  this  work  it 
was  suggested  that  if  a  Scotchman,  i.e. 
a  British  subject,  were  to  make  a  will, 
which  by  the  law  of  Scotland  is  not 
revoked  by  marriage,  and  were  subse- 
quently to  marry  in  England  after 
having  acquired  an  English  domicil,  a 
question  of  some  nicety  might  probably 
arise  as  to  whether  the  will  was  revoked 
by  the  marriage.  See  per  Wilde,  J.,  in 
In  bonis  Reid,  L.  R.,  1  P.  &  D.  at  p.  76. 
In  a  similar  case  (jBe  Martin,  [1900]  P. 
211)  it  was  decided  that  the  will  was 
revoked  by  the  marriage,  but  in  that 
case  the  domicil  of  the  husband  at  the 
time  of  the  marriage  was  English. 

(I)  6  Br.  P.  C.  550,  stated  in  Somer- 
ville  V.  Lord  Somerville,  5  Ves.  750,  and 
cited  2  V.  &  B.  131 ;  and  see  Allen  v. 
Anderson,  5  Hare,  163. 
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Scotland,  the  heir  cannot  share  in  the  personal  property  with  the    chaptbb  i. 

other  next  of  kin,  except  on  condition  of  collating  the  real  estate ; 

that  is,  bringing  it  into  a  mass  with  the  personal  estate,  to  form 

one  common  subject  of  division  (m).     It  was  determined,  however, 

that  he  was  entitled  to  take  his  share  without  complying  with  that 

obligation,  the  case  being  regulated  as  to  the  moveable  property 

by  the  English  law. 

In  Drummond  v.  Drummond  (n),  a  person  domiciled  in  England 
had  real  estate  in  Scotland,  upon  which  he  granted  a  heritable 
bond  to  secure  a  debt  contracted  in  England.  He  died  intestate ; 
and  the  question  was,  by  which  of  the  estates  this  debt  was  to  be 
borne  ?  By  the  English  law  then  in  force  (o),  the  personal  estate 
was  the  primary  fund  for  the  payment  of  debts ;  but,  by  the  law 
of  Scotland,  the  real  estate  was  the  primary  fund  for  the  payment 
of  the  heritable  bond.  It  was  determined  that  the  law  of  Scotland 
should  prevail,  and  that  the  real  estate  must  bear  the  burden  (p). 

Speaking  of  these  two  cases.  Sir  Wm.  Grant  has  observed  (q) :  "  In 
the  first  case,  the  disability  of  the  heir  did  not  follow  him  to  England ; 
and  the  personal  estate  was  distributed  as  if  both  the  domicil  and 
the  real  estate  had  been  in  England.  In  the  second,  the  disability 
to  claim  exoneration  out  of  the  personalty  did  follow  him  into 
England ;  and  the  personal  estate  was  distributed  as  if  both  the 
domicil  and  the  real  estate  had  been  in  Scotland." 

But  by  the  law  of  Scotland,  as  of  England,  real  estate  is  only 
a  subsidiary  fund  for  the  payment  of  moveable  debts ;  and  if  the 
Scotch  heir  of  a  domiciled  Englishman  has  paid  them,  the  law  of 
the  domicil  allows  him  to  recover  against  the  personal  estate  (r). 
Conversely,  English  rules  of  marshalling  in  favour  of  legatees  will 
not  be  applied  so  as  to  throw  on  Scotch  real  estate  debts  of  a  domi- 
ciled Englishman,  to  which  it  could  not  be  made  liable  by  the  lex 
loci  (s). 

(m)  Ersk.  Inat.  Law  of  Scotland,  701,  English  will :  JerningJmm  v.   Herbert, 

5th  edition.  4  Russ.   388 ;  but  where  there  is  an 

(n)  6  Br.  P.  C.  601,  oit.  2  V.  &  B.  132.  English  security,  and  the  debt  is  further 

(o)  An  heir  or  devisee  cannot  now  secured  by  a  Scotch  heritable  bond,  the 

claim  payment  of  a  mortgage  debt  out  debt  will   pass    by   an   English   wiU : 

of  the  testator's  psrsonal  assets ;  see  Buccleuch  v.  Hoare,  4  Mad.  467 ;  Gust 

B.  1  of  Locke  King's  Act,  17  &  18  Vict.  v.  Goring,  18  Beav.  383.     See  further 

u.  113.  as  to  the  nature  of  heritable  bonds, 

(p)  But  an  express  direction  by  a  Bell's  Commentaries  on  the  Laws  of 

testator  domiciled  in  England  for  pay-  Scotland,  206  ;  Ersk.  Inst.  194. 
ment  of  all  his  debts  out  of  a  specified  (q)  Brodie  v.  Barry,  2  V.   &  B.  at 

fund  will  include  the  heritable  bond :  p.  132. 

Maxwell  v.  Maxwell,  L.  R.,  4  H.  L.  (r)  Earl  of  Winckelsea  v.  Garetty,  2 

506.     Locke  King's  Acts  (post,  Chap.  Keen,  293. 

LIV.)  do  not  extend  to  Scotland.     A  (s)  Harrison  v.  Harrison,  L.  R.,  8  Ch. 

heritable  bond  will  not  pass  by  an  342. 
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In  all  these  cases  the  claim  on  the  Scotch  heir  to  exoneration,  or 
his  liability  to  be  charged,  was  enforced  by  English  Courts  in  dis- 
tributing the  personal  estate  only  where  the  laws  of  both  countries 
agreed  in  conceding  the  claim  or  imposing  the  charge. 


Bomicil — 
how  ascer- 
tained. 

How 

determined. 


Domioil  of 
birth  or 
origin. 


IV. Domicil. A  statement  of  some  of  the  more  important  rules 

for  ascertaining  the  domicU  of  a  testator,  and  a  reference  to  the  cases 
of  most  frequent  occurrence,  may  here  be  made  (t). 

The  question  of  domicil  is  determined  by  English  Courts 
according  to  the  doctrines  of  English  law,  except  (it  seems)  in 
those  cases  in  which  a  person  is  resident  in  a  country  which  does 
not  recognise  domicil'  as  regulating  questions  of  succession  (tt). 

The  law  attributes  to  everyone  as  soon  as  he  is  born  the  domicil 
of  his  father,  if  he  be  legitimate,  and  the  domicil  of  his  mother,  if 
illegitimate  (m).  This  is  the  domicil  of  birth,  or,  as  it  is  more  fre- 
quently called,  the  domioil  of  origin  (v),  and  is  involuntary.  Another 
instance  of  involimtary  domicil  is  where  the  domicil  of  an  infant 
is  changed  by  a  change  in  the  domicil  of  its  father,  or,  in  the  case 
of  a  fatherless  infant,  by  a  change  in  the  domicil  and  other  acts 
on  the  part  of  its  mother  (w).  So  the  domicil  of  a  lunatic  adult 
may  be  changed  by  a  change  in  the  domicil  of  his  parent  (x).  In 
aU  these  cases  the  altered  domicil  cannot  be  regarded  as  the  domicil 
of  origin ;    it  is  an  acquired  domicil  (y).    Probably  the  domicil 


(0  As  to  domioil  generally,  see  Dicey, 
Conflict  of  Laws ;  Westlake,  Private 
Int.  Law  ;  and  a  valuable  note  in  Hayes 
and  Jarman's  Concise  Forms  of  Wills. 
Most  of  the  definitions  of  domicil  have 
been  copied  from  the  Roman  law,  in 
ignorance  of  the  fact  that  in  Roman 
law  domicilium,  meant  something  quite 
different  from  what  we  understand  by 
"  domioil "  ;  hence  these  definitions  are 
inaccxu:ate  when  applied  to  English  law : 
see  the  judgment  of  Kindersley,  V.  -C,  in 
Lordv.  Colvin,  28  L.  J.  Ch.  361,  where  a 
useful  definition  of  "  acquired  domioil " 
(that  is,  a  domicil  of  choice)  is  given. 
There  was  formerly  some  confusion 
between  the  two  ideas  of  nationality 
and  domioil,  but  the  distinction  is  now 
too  clearly  recognised  to  require  dis- 
cussion. See  JJdny  v.  XJdny,  L.  R.,  1 
H.  L.  So.  441 ;  Haldane  v.  Echfard,  L.  R., 
8Eq.  631(wherei!eCopdct)JeKe,2H.  &C. 
985 ;  Att.-Gen.  v.  Countess  JBlucher  de 
WdhUtatt,  3  H.  &  C.  374,  and  Moorhouse 
V.  Lord,  10  H.  L.  C.  272,  are  referred  to) ; 
Brunei  v.  Brunei,  L.  R.,  12  Bq.  298  j 
Douglas  v.  Douglas,  L.  R.,  12  Eq.  617. 


(tt)  Per  Liudley,  M.  R.,  in  Re  Martin, 
[1900]  P.  at  p.  227 ;  Be  Johnson,[im?i'\ 
1  Ch.  801,  post. 

(u)  DaXhiuaie  v.  M'DouaU,  7  CI.  & 
E.  817  ;  Munro  v.  Munro,  7  CI.  &  E. 
842  ;  Be  Patten,  6  Jur.  N.  S.  151 ;  Udny 
V.  Udny,  L.  R.,  1  H.  L.  Sc.  441,  where  the 
earlier  cases,  including  The  Indian 
Ch4ef,  3  C.  Rob.  Adm.  12,  and  Munroe 
V.  Douglas,  5  Madd.  405  (in  which  Sir 
John  Leach  laid  down  much  bad  law), 
are  referred  to. 

(v)  The  expression  is  not  strictly 
accurate,  for  in  Roman  law  domicilium 
and  origo  were  two  distinct  things : 
see  Sweet's  Law  Dictionary,  s.  v., 
"Domicile."  In  Winans  v.  Att.-Oen., 
[1904]  A.  C.  p.  290,  Lord  Macnaghten 
expressed  a  preference  for  the  term 
"  domicil  of  origin." 

{w)  As  to  this,  see  infra,  p.  23. 

(x)  Sharpe  v.  Crispin,  L.  R.,  1  P.  & 

D.  en. 

{y)  Be  Macreight,  30  Ch.  D.  165  ;  Be 
Graignish,  [1892]  3  Ch.  180 ;  Re  Beau- 
mont, [1893]  3  Ch.  490. 
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which  a  woman  acquires  by  marrying  a  man  with  a  different  domicil 
to  her  own  may  be  looked  upon  as  an  involuntary  domicil  (2),  but 
the  point  is  not  material,  as  the  important  distinction  is  between 
the  domicil  of  origin  and  an  acquired  domicil,  whether  voluntary  or 
involuntary. 

The  chief  points  which  require  to  be  borne  in  mind  in  connection 
with  the  domicil  of  origin  are :  that  everyone  is  assumed  to  pre- 
serve his  domicil  of  origin  until  it  is  shewn  that  he  has  acquired 
another  domicil ;  that  there  is  a  presumption  against  a  man's 
intention  to  abandon  his  domicil  of  origin ;  that  the  domicil  of 
origin  revives  if  a  man  loses  his  acquired  domicil ;  and  that  it 
is  more  difficult  to  lose  the  domicil  of  origin  than  an  acquired 
domicilj(a). 

A  man  cannot  have  more  than  one  testamentary  domicil  (b). 

As  soon  as  an  individual  is  sui  juris,  it  is  competent  to  him  to 
abandon  his  domicil  of  origin,  and  to  elect  and  assume  another 
domicil,  which  is  called  his  domicil  of  choice  (c).  When  another 
domicil  is  put  on,  the  domicil  of  origin  is  for  that  purpose  relin- 
quished, and  remains  in  abeyance  during  the  continuance  of  the 
domicil  of  choice,  but  it  revives  and  exists  whenever  there  is  no 
other  domicil  (as  when  the  domicil  of  choice  is  in  fact  abandoned  {d) 
with  the  intention  of  never  returning),  and  it  does  not  require  to 
be  regained  or  reconstituted  animo  et  facto  in  the  manner  which 
is  necessary  for  the  acquisition  of  a  domicil  of  choice  (e).  Domicil 
of  choice  is  constituted  by  residence  freely  chosen  and  intended 
to  continue  for  a  non-limited  period  (/) ;  and  length  of  residence 


CHAPTBB    I. 


Character- 
istics of 
domicil  of 
origin. 


A  man  can- 
not have  two 
domicils. 

Domicil  of 
choice. 


Recurrence  of 
domicil  of 
origin. 


(2)  In  Udny  v.  Udny,  Lord  Westbury 
said  that  domicil  by  operation  of  law, 
as  on  marriage,  is  a  domicil  of  choice ; 
but  this,  of  course,  was  a  mere  expres- 
sion of  opinion.  His  statement  that 
all  domicils,  other  than  the  domicil  of 
origin,  are  domicils  of  choice,  is  clearly 
inaccurate. 

(o)  Lord  V.  Colvin,  28  L.  J.  C!h.  361 ; 
Bdl  V.  Kennedy,  L.  R.,  1  H.  L.  Sc.  307  ; 
Udny  V.  Vdny,  ib.  441 ;  Huntly  v. 
aaskell,  [1906]  A.  C.  56. 

(6)  Forbes  v.  Forbes,  Kay,  353.  See 
Dicey,  p.  98.  The  notion  that  a  man 
can  have  two  domicils  is  probably  de- 
rived partly  from  a  misapprehension  as 
to  the  meaning  of  domicilium  in  Koman 
law  (see  Sweet's  Law  Dictionary,  s.  v.) 
and  partly  from  the  use  of  the  French 
word  domicih  in  the  sense  of  "resi- 
dence": see  McMullen  v.  Wadsworth, 

3. — VOL.   I. 


14  A.  C.  631,  where  the  phrase  "  inter- 
national domicil  "  appears  to  be  used 
as  meaning  "  domicil "  in  the  proper 
sense  of  the  term. 

(c)  See  Bempde  v.  Johnstone,  3  Ves. 
198  ;  Drevon  v.  Drevon,  12  W.  R.  946  ; 
King  v.  Foxwell,  3  Ch.  D.  518. 

(d)  The  intention  without  the  act  of 
abandonment  is  insufficient :  Inb.Baffe- 
nell,  32  L.  J.  Prob.  203  ;  Re  Marrett,  36 
Ch.  D.  400.  And  the  mere  fact  that  a 
person  sails  for  his  native  country  from 
the  country  where  he  has  acquired  a 
domicil  of  choice,  does  not  prove  that 
he  intended  to  abandon  it :  Lyall  v. 
Paton,  25  L.  J.  Ch.  746  (where  the  tes- 
tator died  in  itinere). 

(e)  King  v.  Foxwell,  3  Ch.  D.  518. 

(/)  As  to  what  constitutes  a  non- 
limited  period,  see  Anderson  v.  Laneu- 
ville,  9  Moo.  P.  C.  325. 


18 


BY  What  tdcAL  LAW  WilLs  ArU  ftSGULATfiO. 


CHAPTEB    I. 


How  far 
residence  is 
a  test  of 
domicil. 


is  a  most  important  ingredient  from  which  to  infer  the  animus 
manendi  (g),  but  it  is  not  conclusive  (h). 

The  burden  of  proof  is  on  those  who  allege  that  the  domicil  of 
origin  has  been  lost  (i). 

"  The  question  of  domicil,"  said  Lord  Loughborough,  in  the 
case  of  Bempde  v.  Johnstone  (j),  "  prima  facie  is  much  more  a 
question  of  fact  than  of  law.  The  actual  place  where  [a  person] 
is,  is  prima  facie  to  a  great  many  given  purposes  his  domicil. 
You  encounter  that,  if  you  shew,  it  is  either  constrained,  or  from 
the  necessity  of  his  affairs,  or  transitory ;  that  he  is  a  sojourner ; 
and  you  take  from  it  all  character  of  permanency.  If  on  the 
contrary  you  shew,  that  the  place  of  his  residence  is  the  seat  of 
his  fortune ;  if  the  place  of  his  birth,  upon  which  I  lay  the  least 
stress ;  but  if  the  place  of  his  education,  where  he  acquired  aU 
his  early  habits,  friends  and  connections,  and  all  the  links  that 
attach  him  to  society,  are  found  there ;  if  you  add  to  that,  that 
he  had  no  other  fixed  residence  upon  an  establishment  of  his  own, 
you  answer  the  question  ;  which  would  be,  where  does  he  reside  ? 
In  London.  Is  that  his  domicil  ?  It  is :  unless  you  shew,  that  is 
not  the  place  where  he  would  be,  if  there  were  no  particular  circum- 
stance to  determine  his  position  in  some  other  place  at  that  period." 

Lord  Loughborough's  remark  that  a  transitory  residence  in  a 
country  is  not  sufficient  to  shew  that  the  person  in  question  has 
acquired  a  domicil  of  choice  there,  is  borne  out  by  the  decision 
in  Re  Patience  {k).  In  that  case  P.'s  domicil  of  origin  was  Scotch  ; 
he  was  in  the  Army  and  served  abroad  until  1860,  when  he  retired ; 
from  that  time  until  his  death  in  1882  he  resided  in  lodgings,  hotels, 
and  boarding  houses  in  various  places  in  England ;  from  the  year 
1810  till  his  death  he  never  revisited  Scotland,  and  he  left  no 
property  whatever  in  that  country:  it  was  held  that  his  domicil 
was  Scotch  (I).    On  the  other  hand,  in  Re  Craignish  (m),  where 


{g)  Cockre.ll  v.  Cockrell,  25  L.  J.  Ch. 
732  ;  Doucet  v.  Geoghegan,  9  Ch.  D.  441 ; 
Be  Craignieh,  [1892]  3  Ch.  180.  By  the 
Bomioile  Act,  1861,  power  is  given  to 
the  Crown  to  make  conventions  with 
foreign  countries  for  the  purpose  of 
establishing  rules  as  to  the  formalities 
required  for  a  change  of  domicil  by 
subjects  of  the  two  countries  between 
which  the  convention  is  made.  As  to 
the  operation  of  this  act,  see  Sugd. 
B.  P.  S.  p.  405.  It  is  believed  that  no 
such  convention  has  been  entered  into. 

(h)  He  Patience,  and  other  cases  cited 
infra. 


(i)  Winans  v.  Att-Qen.,  [1904]  A.  C. 
287  ;  HurMy  v.  Qaskell,  [1906]  A.  C.  56. 

(j)  3  Ves.  201.  See  also  Vdny  v. 
Vdny,  supra ;  Stevenson  v.  Masson, 
L.  R.,  17  Eq.  78. 

(k)  29  Ch.  D.  976. 

(i)  Lord  V.  Colvin,  28  L.  J.  Ch.  361, 
and  Huntly  v.  Gaskell,  [1906]  A.  C.  56, 
are  other  examples  of  the  strictness 
with  which  an  intention  to  acquire  a 
new  domicil  must  be  proved. 

(m)  [1892]  3  Ch.  180.  This  was  a 
peculiar  case,  inasmuch  as  the  question 
arose  during  the  lifetime  of  the  person 
whose  domicil  was  in  dispute. 
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the  plaintifE's  domicil  of  origin  was  Scotch,  it  was  held  on  the  chapter  i. 
evidence  that  he  had  acquired  a  domicil  in  England ;  he  had  led 
a  roving  hfe  in  all  parts  of  the  world  until  he  married,  when  he 
came  to  London,  and  lived  there  in  hotels  and  lodgings  for  a 
few  years,  when  he  took  a  furnished  house;  he  never  seems 
to  have  had  a  permanent  "  home  "  in  England,  but  his  inten- 
tion to  settle  in  that  country  appeared  from  his  mode  of  life. 
Att.-Gen.  v.  Dunn  {n),  Goulder  v.  Goulder  (o),  and  Winans.  v. 
Att.-Gen.  (p),  are  also  cases  in  each  of  which  the  unsettled  life 
of  the  testator  made  it  difficult  to  say  with  confidence  where  his 
"  home  "  was. 

Where  an  Englishman  or  Scotchman  divides  his  time  about  Divided 
equally  between  the  two  countries,  the  actual  domicil  is  some-  residence, 
times  difficult  to  be  ascertained,  from  the  absence  of  prepon- 
derating evidence  in  favour  of  either.  Such  was  the  case  of  Lord 
Somerville  (q),  a  Scotchman,  originally  domiciled  in  Scotland, 
who  was  elected  a  representative  peer  of  Scotland,  took  a  house 
in  London,  and  lived  there  half  the  year,  the  remainder  of  which 
he  spent  in  Scotland,  where  he  still  had  an  establishment ;  he 
died  at  his  house  in  London.  Sir  R.  P.  Arden,  M.  R.,  after 
an  elaborate  argument,  held  that  the  original  domicil  remained 
unchanged,  and,  consequently,  the  succession  to  the  personal 
property  of  the  deceased  nobleman  (who  had  died  intestate)  was 
to  be  governed  by  the  law  of  Scotland.  In  cases  of  residence  equally 
divided  between  two  places,  the  constant  residence  of  his  wife 
and  family  in  one  of  them  is  strong  evidence  of  animus  in  favour 
of  domicil  in  that  place  (r). 

The  fact  that  a  man,  living  in  a  foreign  country,  marries  a  woman  Marriage, 
who  is  a  native  of  that  country,  tends  to  shew  an  intention  on  his 
part  to  make  it  his  permanent  home  (s). 

Lord  Loughborough's  remark  that  a  residence  which  is  "  con-  Residence 

strained  "  does  not  produce  a  change  of  domicil,  is  also  borne  '^^^^^  y* 

out  by  the  authorities. 

If  the  residence  is  "  constrained  "  by  external  necessity,  as  by  — in  pubUo 

•'  J '  J    service,  &c. 


(n)  6M.  &  W.  511.  3  App.  Cas.  336.     But  see  per  Wickens, 

(o)  [1892]  P.  240.  V.-C,  Douglas  v.  Douglas,  L.  R.,  12  Eq. 

(p)  [1904]  A.  C.  287.  647. 

(g)  Somerville  v.  Lord  Somerville,  5  («)  See  Re  Orove,  40  Ch.  D.  216.   The 

Ves.  750.  presumption    appears    to    have    been 

(r)  Forbes    v.     Forbes,    Kay,    364 ;  rebutted    by    other    circumstances    in 

Aitchison  v.  Dixon,  L.  R.,  10  Eq.  589  ;  D'Etchegoyen  v.  D'Ftchegoyen,  13  P.  D. 

Piatt  V.  Att.-Oen.  of  New  South  Wales,  132. 

2—2 
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Effect  of 
entering 
Army. 


the  duties  of  military  or  naval  service  (t) ;  or  of  a  temporary 
political  (u)  or  judicial  (v)  office ;  by  imprisonment  (w),  or  by  flight 
from  civil  commotion  or  revolution  (x)  or  to  avoid  creditors  (y) ;  it 
wiU  not  confer  a  domicil  (z).  But  if  a  person  comes  to  England  to 
escape  a  sentence  of  imprisonment  passed  upon  him  in  his  native 
country,  this  will  not  prevent  his  acquiring  an  English  domicil- 
if  he  shews  an  intention  of  settling  permanently  in  this  country  (a), 
Again,  neither  an  ambassador  (b),  nor  a  consul  (c),  loses  his  original 
domicil  merely  by  residence  in  the  foreign  country  where  he  is 
accredited.  But  a  person  holding  a  permanent  office  in  an  English 
colony  which  requires  his  residence  there,  may  shew  an  intention 
of  making  it  his  home  (d).  So  an  ambassador  (e),  or  a  consul  (/), 
may  by  his  conduct  and  declarations  shew  an  intention  to  acquire 
a  domicil  in  the  country  where  he  lives.  And  if  a  consul  engage 
in  trade,  his  character  of  consul  is,  for  some  purposes  at  least, 
merged  in  that  of  merchant  (g).  On  the  other  hand,  if,  being 
already  domiciled  in  a  foreign  country,  a  man  be  appointed  by 
his  own  sovereign  ambassador  {h)  or  consul  (i)  in  that  country, 
his  original  domicil  is  not  thereby  revived.  The  status  of  an 
Enghsh  peer  does  not  prevent  his  acquiring  a  foreign  domicil  (/). 
It  is  said  that  if  a  foreigner  enters  the  military  service  of  the 


(t)  Ait.-Gen.  v.  Napier,  6  Ex.  217; 
FhiUim.  Domicile,  p.  79.  Persons 
entering  the  military  service  of  a  foreign 
state  acquire  the  domicil  of  that  state,  ' 
ib.  ;  and  service  under  the  East  India 
Company  fori&erly  gave  an  Indian  or 
Anglo-Indian  domicU ;  Bruce  v.  Bruce, 
2  B.  &  P.  229 ;  Mura-oe  v.  Douglas,  5 
Madd.  379 ;  Craigie  v.  Lewin,  7  Jur. 
619 ;  Mocn-house  v.  Lord,  10  H.  L.  C. 
272 ;  AUardice  v.  Onslow,  33  L.  J.  Ch. 
434 ;  Forbes  v.  Forbes,  Kay,  366.  As 
to  these  cases,  see  infra,  p.  21.  With 
a  few  immaterial  differences,  the  stat.  1 
Vict.  c.  26  was  made  law  in  India  by  an 
act  of  council,  No.  25,  a.d.  1838,  and 
applies  to  all  wills  made  on  or  after 
February  1,  1839.  And  by  the  Indian 
Succession  Act  (Act  X.),  1865,  succes- 
sion to  immoveable  property  in  India 
is  regulated  by  the  law  of  India ;  that 
to  moveables  by  the  law  of  the  domicil. 
See  Macdonald  v.  Macdonald,  L.  R.,  14 
Eq.  60. 

{u)  Att.-Oen.  v.  Pottinger,  6  H.  &  N. 
733,  747  (Governor  of  the  Cape  and  of 
Madras). 

(v)  Att.-Oen.  v.  Bowe,  1  H.  &  C.  31 
(Chief  Justice  of  Ceylon). 

{w)  Phillim.  on  Domicile,  p.  87. 


(x)  De  Bonneval  v.  De  Bonneval,   1 
Curt.  856. 

(y)  Pitt  V.  Pitt,  12  W.  R.  1089. 
(z)  This  rule  applies  as  well  to  the 
loss  of  an  acquired  as  to  that  of    an 
original  domicil :  Re  Macreight,  30  Ch. 
D.  166. 

{a)  Be  Martin,  [1900]  P.  211. 
(6)  Story,  Confl.  s.  48  ;    Phillim.  on 
Dom.  p.  79. 

(c)  Sharpe  v.  Crispin,  L.  R.,  1  P.  & 
D.  611. 

{d)  Dicey,    146 ;    Commissioners    of 
Inland  Bevenue  v.  Gordon's  Executors, 
12  Cas.  Court  Sess.  657. 
(e)  Heath  v.  Sampson,  14  Bea.  441. 
(/)  Dicey,  163. 

ig)  The  Indian  Chief,  3  C.  Rob.  Ad. 
22  ;  Phillim.  on  Domicile,  pp.  124,  125. 
By  the  rules  of  their  service  British 
Consuls  are  forbidden  to  take  part  in 
mercantile  affairs.  Sharpe  v.  Crispin, 
L.  R.,  1  P.  &  D.  617. 

{h)  Att.-Oen.  v.  Kent,  1  H.  &  C.  12 : 
the  appointment  in  that  case  was  as 
attach^,  but  the  principle  seems  to 
apply  to  ambassadors. 

(i)  Sharpe  v.  Crispin,  L.  R.,  1  P.  & 
D.  611. 

(j)  Hamilton  v.  Dallas,  1  Ch.  D.  257. 


DOMICIL.  21 

United  Kingdom,  he  thereby  acquires  an  English  domicil  (fc).     If  so,     chapter  i. 
suiEcient  importance  was  not  given  to  the  fact  in  the  case  of  Re 
Duleef  Singh  {I). 

Where,  as  in  the  United  Kingdom,  different  laws  prevail  in  I^^al  domioU 
different  parts,  a  domicil  in  one,  as  in  Jersey  or  Scotland,  is  not  by  service 
altered  by  entering  the  military  or  naval  service  of  the  kingdom,  "n<ier  Crown, 
whether  the  domicil  is  original  (m)  or  acquired  {n).    And  apparently 
the  same  rule  applies  to  the  civil  service  (o). 

The  old  decisions  on  the  so-called  Anglo-Indian  domicil  acquired  Anglo-lndipn 
by  the  servants  of  the  East  India  Company  [f)  are  anomalous, 
and  the  efiect  of  a  residence  in  India  is  a  matter  of  doubt  {q). 

Attempts  have  been  made  to  establish  the  doctrine  that  a  kind  Extra- 
of  extra-territorial  domicil  may  be  acquired  in  such  countries  as  domioU. 
China  and  Turkey,  where  British  subjects  have  established  settle- 
ments under  the  protection  of  treaties  entered  into  between  the 
British  Government  and  the  Government  of  the  country,  but  it 
is  settled  that  "  the  idea  of  a  domicil,  independent  of  locality, 
and  arising  simply  from  membership  of  a  privileged  society,  is 
not  reconcileable  with  any  of  the  numerous  definitions  of  domicil 
to  be  found  in  the  books"  (r).  There  is,  therefore,  no  such  thing 
as  an  Anglo-Chinese  or  Anglo-Egyptian  domicil. 

The  effect  of  residence  in  conferring  a  new  domicil  may  also  be  Residence  in 
counteracted  by  the  nature  of  the  community  in  which  the  testator  go^ntrigg  ^ 
lived.  If  there  is  a  fundamental  difference  between  the  religion, 
laws,  habits  and  customs  of  that  community  and  those  of  the  testa- 
tor's native  country — as  where  he,  being  an  Englishman,  has 
resided  in  a  country  like  China  or  Turkey — a  strong  presumption 
is  raised  against  his  having  acquired  a  domicil  in  that  country  (s). 

On  the  other  hand,  it  seems  clear  that  if  a  person  has  made  up  ReBidence 
his  mind  to  leave  the  place  of  his  original  domicil  and  permanently  °[^*^j  ^ 
settle  in  another  country,  a  residence  in  pursuance  of  that  inten- 
tion, however  short,  will  establish  a  domicil  there  [t). 


(k)  President  of  the  United  States  v.  Re  Tootal's   Trusts,    23   Ch.    D.   532 ; 

Drummond,   33   Bea.    449.     See   ante,  Dicey,  156,  738. 

p.  20,  n.  («).  (r)  Judgment   of   P.    C.   in   Abd-ul- 

(l)  7  Morrell,  228.  Messih  v.  Farra,  13  A.  C.  p.  439,  ap- 

(m)  In  b.  Patten,  6  Jur.  N.  S.   151  ;  proving  Se  Tootal's  Trusts,  23  Ch.  D. 

Brown  v.  Smith,  15  Bea.  444  ;  Ex  parte  532. 


am,  13  Q.  B.  D.  419.  (s)  Se  Tootal's  Trusts,  23  Ch.  D.  532, 

(n)  Se  Macreight,  30  Ch.  D.  165.  following  The  Indian  Chief,  3  C.  Rob. 

(o)  Urquhart  v.  BvMerfiM,  37  Ch.  D.  Ad.  22  ;  Maltass  v.  Maltass,  1  Rob.  67. 

357.  (t)  Per   Lord   Cranworth  in    Bell  v. 

(p)  Ante,  p.  20,  n.  (i).  Kennedy,  L.  R.,  1  H.  L.  So.  p.  319. 
(j)  Jopp  V.  Wood,  4  D.  J.  &  S.  616 ; 
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Residence  for 
business : 
intention  to 
return. 


Besidence  as 
trader. 


Officer  on 
half-pay. 


Residence 
for  health's 
sake. 

Declarations 
of  intention 
to  return. 


If  it  appears  that  a  man  resides  in  a  foreign  country  for  the 
purposes  of  his  private  business,  always  retaining  the  wish  and 
intention  of  returning  to  his  native  country,  he  does  not  lose  his 
domicil  of  origin  (m).  But  vague  expressions  of  an  intention  to 
return  at  some  indefinite  future  time — such  as  "  when  I  have 
made  my  fortune  " — are  not  of  themselves  sufficient  to  shew  that 
a  man's  residence  is  temporary  (v).  And  as  a  general  rule,  a 
man  who  settles  as  a  trader  in  a  foreign  country  will  thereby 
commonly  acquire  a  domicil  in  that  country  (w) ;  nor  is  the  contrary 
to  be  inferred  merely  because,  being  a  British  subject,  he  invariably 
acts  and  regards  himself  as  an  Englishman  (x).  Nor  will  his  being 
an  officer  in  the  British  service  on  half-pay,  and  (in  order  to  retain 
his  pay)  requiring  and  obtaining  leave  of  absence  (y),  nor  being  an 
officer  on  unlimited  furlough,  subject  to  a  positive  obhgation  to 
return  to  duty  when  ordered  (z),  prevent  his  acquiring  a  domicil 
other  than  British ;  though  such  an  obhgation  would  be  strong  to 
rebut  any  presumption  that  a  domicil  was  contemplated  in  a  foreign 
country  where  the  obligation  could  not  be  enforced,  for  an  intention 
contrary  to  duty  is  not  to  be  presumed  (a). 

Kesidence  in  any  place  for  health's  sake  is  of  dubious  import ; 
and  further  manifestation  of  intention  is  requisite  before  such 
residence  can  be  assumed  to  be  permanent  (6). 

In  a  case  where  no  special  circumstances  of  the  kind  above  referred 
to  present  themselves,  it  may  be  laid  down,  as  a  general  rule,  that 
if  a  person  has  in  fact  taken  up  a  permanent  residence  in  a  country 
he  will  be  deemed  to  have  acquired  a  domicil  of  choice  there,  and 
mere  declarations  of  an  intention  to  return  to  the  country  of  his 
birth  will  not  be  sufficient  to  rebut  that  presumption,  so  as  to 
revive  the  original  domicil  (c). 


(u)  Jopp  V.  Wood,  4  D.  J.  &  S.  616. 

(»)  Doucet  V.  Oeoghegan,  9  Ch.  D.  441. 
The  statement  of  Kindersley,  V.-C,  in 
Allardice  v.  Onslow,  33  L.  J.  Ch.  p.  436, 
goes  too  far. 

iw)  Cockrell  v.  Cochrell,  25  L.  J.  Ch. 
730 ;  Allardice  y.  Onslow,  33  L.  J.  Ch. 
434 ;  Doucet  v.  Oeoghegan,  9  Ch.  D. 
441 :  Re  Grove,  40  Ch.  D.  216. 

(x)  Moore  v.  Biidd,  4  Hagg.  346.  As 
to  whether  treaties  between  two  coun- 
tries have  any  bearing  on  the  question 
of  domicil,  see  Maltass  v.  Maltass,  1 
Rob.  67. 

(y)  Gochrell  v.  Cockrell,  26  L.  J.  Ch. 
730.  See  also  Comm.  I.  R.  v.  Gordon's 
Executors,  12  Cas.  Court  Sess.  657. 


(z)  Att.-Gen.  v.  Pottinger,  6  H.  &  N. 
733,  747  ;  Forbes  v.  Forbes,  Kay,  359  ; 
The  Lauderdale  Peerage,  10  A.  C.  692. 
Seous,  if  the  furlough  be  for  a  limited 
period ;  Craigie  v.  Lewin,  3  Curt.  435. 

(a)  Hodgson  v.  De  Beauchesne,  12 
Moo.  P.  0.  C.  285. 

(6)  See  Hoskins  v.  Matthews,  8  D. 
M.  &  G.  13  ;  Johnston  v.  Beattie,  10 
CI.  &  F.  138;  Winans  v.  AU.-Oen., 
[1904]  A.  C.  287  ;  Re  James,  98  L.  T. 
438  ;  Forbes  v.  Forbes,  Kay,  341.  See 
also  per  Lord  Selborne  in  The  Lauder- 
dale Peerage,  10  App.  Cas.  at  p.  740. 

(c)  Att.-Oen.  v.  Kent,  1  H.  &  C.  12 ; 
Att.-Gen.  v.  Fitzgerald,  3  Dr.  610;  Re 
ftteer,    3    H.    &    N.    594;  Haldane   v. 
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The  general  rule  is  that  the  domicil  of  a  married  woman  is  that    chapter  i. 

of  her  husband,  and  that  married  women  cannot  change   their  Domioilof 

domicil  of  their  own  acts  (d).    But  a  wife  after  a  decree  of  divorce  married 

women, 
can  acquire  a  domicil  of  choice  (e).    Whether  the  same  rule  appHes 

to  a  wife  who  has  been  judicially  separated  from  her  husband  (/), 

or  whose  hupband  has  deserted  her,  or  committed  some  other  offence 

entithng  her  to  a  divorce  or  a  judicial  separation  (gr),  has  not  been 

decided.    But  it  is  clear  that  a  woman  who  is  living  apart  from  her 

husband,  under  an  agreement  for  separation,  cannot  choose  her 

own  domicil  (h). 

The  domicil  of  a  legitimate  child  is  that  of  the  father,  and  the  Domicil  of 
domicil  of  an  illegitimate  child  is  that  of  the  mother  (i).    The 
domicil  of  the  child  changes  with  the  domicil  of  the  father  or 
mother. 

It  has  been  made  a  question,  whether  infant  children,  who, 
after  the  death  of  the  father,  remain  under  the  care  of  their  mother, 
follow  the  domicil  which  she  may  from  time  to  time  acquire,  or 
retain  that  which  their  father  had  at  his  death,  until  they  are 
capable  of  gaining  one  by  acts  of  their  own.  As  a  general  rule,  the 
domicil  of  the  children  in  such  a  case  follows  that  of  the  mother. 
Thus,  where  an  EngUshman  domiciled  in  Guernsey,  died  there, 
and  the  widow  came  to  England  and  took  up  her  residence  there, 
bringing  her  children  with  her ;  it  was  held,  that  the  succession 
to  the  personal  property  of  two  of  her  children,  who  died  there 
at  an  early  age,  was  to  be  governed  by  the  law  of  England,  there 
being  no  ground  to  impute  the  removal  to  fraudulent  intention  (/). 
It  has  been  suggested  that  a  widow  on  re-marriage  loses  the  power 
to  change  the  domicil  of  the  infant  children  of  her  former  marriage, 
and  that  they  consequently  retain  the  domicil  which  their  mother 

Eck/ord,  L.  E.,  8  Eq.  631 ;  Drevon  v.  change  a  woman's  domicil :  see  Turner 

Drevon,    12    W.    R.    946 ;  Brunei    v.  v.   Thompson,  13  P.  D.  37,  where  the 

Brunei,  L.  R.,  12  Eq.  298 ;  Doucet  v.  marriage  was  voidable. 
Oeoghegan,  L.  R.,  9  Ch.  D.  441.     See  (e)  Williams  v.  Dormer,  2  Rob.  505. 

Stevenson  v.  Masson,  L.  R.,  17  Eq.  78.  (/)  Dolphin  v.  Robins,  7  H.  L.  C.  390. 

(d)  Robins  v.  Dolphin,  1  Sw.  &  Tr.  (g)  Williams  v.  Dormer,  supra ;  Le 

37,  s.  c.  Dolphin  v.  Robins,  7  H.  L.  C.  Sueur  v.  Le  Sueur,  1  P.  D.  at  p.  140 

390 ;  Whitcomb  v.    Whitcomb,   2  Curt.  et  seq. 

351  ;   Yelverton  v.    Yelverton,  1  Sw.  &  (h)  Warrender  v.  Warrender,  2  CI.  & 

Tr.  574  ;  Re  Daly's  Settlement,  25  Beav.  F.   488  ;  Re  Daly's  Settlement,   supra. 

466  ;  Dalhousie  v.    M'Douall,  7  CI.  &  See  Re  Martin,  [1900]  P.  211. 
F.  817  :  Bell  v.  Kennedy,  L.  R.,  1  H.  L.  (i)  Dalhousie    v.   M'Douall,   supra  ; 

Sc.  307  ;  Harvey  v.  Farnie,  8  A.  C.  43.  Munro  v.  Munro,  7  CI.  &  F.  842 ;  In 

As  to  the  effect  of  the  Naturalisation  b.  Patten,  6  Jur.  N.  S.  151. 
Act,  1870,  see  In  bonis  Brown-Siquard,  (j)  Potinger    v.     Wightman,   3   Mer. 

70  L.  T.  811.     It  is  possible  that  mere  67  ;  Johnstone  v.  Beattie,  10  CI.  &  F.  at 

cohabitation    might    be    sufficient    to  p.  66. 
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had  immediately  before  lier  re-marriage.  But  the  true  rule  has 
been  laid  down  by  Stirling,  J.  (k),  namely,  that  the  change  in  the 
domicil  of  a  fatherless  infant,  which  may  follow  from  a  change  of 
domicil  on  the  part  of  the  mother,  is  not  a  necessary  consequence 
of  the  change  in  the  mother's  domicil,  but  is  the  result  of  the  exer- 
cise by  her  of  a  power  vested  in  her  for  the  welfare  of  the  infant, 
which,  in  their  interest,  she  may  abstain  from  exercising,  even 
when  she  changes  her  own  domicil,  and  the  better  view  seems  to 
be  that  this  power  is  not  lost  by  her  re-marriage. 

It   is    doubtful    whether  a    guardian  can  change  an  infant's 
domicil  (Z), 


Lunatic.  If  a  man  at  the  time  he  attains  his  majority  is  of  unsound  mind, 

and  remains  in  that  state  continuously  up  to  the  time  of  his  death, 
the  incapacity  of  minority  is  in  effect  continued,  so  as  to  confer  upon 
the  father  the  right  of  choice  in  the  matter  of  domicil  for  his  son, 
and  a  change  of  domicil  by  the  father  will  usually  produce  a  similar 
change  of  domicil  as  regards  the  son.  In  order  that  such  a  change 
of  domicil  may  be  produced,  it  is  necessary  that  the  son  should  be 
under  the  control  of  his  father  (m). 


Conflict  o£ 
laws  as  to 
domicil. 
Doctrine  of 
Renvoi. 


When  a  British  subject  takes  up  his  permanent  residence  in  a 
country,  the  laws  of  which  do  not  recognise  domicil  as  governing 
the  devolution  of  property  after  death,  or  which  do  not  permit  a 
domicil  to  be  acquired  by  mere  residence,  the  question  arises  whether 
English  law  will  treat  him  as  having  acquired  a  domicil  in  that 
country.  It  is  difficult,  if  not  impossible,  to  reconcile  the  decisions 
on  this  question.  The  authority  of  Collier  v.  Rivaz  (n)  has  been 
shaken  hy  Bremer  v.  Freeman  (o),  the  case  which  led  to  the  passing 
of  Lord  Kingsdown's  Act.  In  Re  Trufort  (p)  a  British  subject  became 
a  Swiss  subject,  and  afterwards  went  to  reside  in  France,  where, 
according  to  English  law  (q),  he  was  domiciled  at  his  death ; 
according  to  French  law,  the  succession  to  his  personal  property 
was  governed  by  the  law  of  Switzerland:  the  English  Court 
accepted  this  view,  and  distributed  the  property  in  accordance  with 


{k)  Re  Beaumont,  [1893]  3  Ch.  490. 

(I)  Per  Wiokens,  V.-C,  in  Douglas  v. 
Douglas,  L.  R.,  12  Eq.  at  p.  625.  It 
seems  that,  by  the  law  of  Scotland,  an 
infant  aged  fourteen  years  may  choose 
his  own  domicil :  Urquhart  v  Butterfield, 
37  Ch.  D.  357. 

(nt)  Sharpe  v.  Crispin,  L.  R.,  1  P.  & 


D.  611. 

(m)  2  Curt.  855. 

(o)  10  Moo.  P.  C.  306,  ante,  p.  11. 

(p)  36  Ch.  D.  600. 

{q)  It  does  not  appear  that  the 
deceased  had  a  domicil  in  France 
according  to  French  law. 
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a  decision  of  the  Swiss  Courts,  which  was  accepted  as  binding  on  ohaptek  i. 
the  English  Court.  There  was,  therefore,  no  conflict  of  laws  (r). 
In  Hamilton  v.  Dallas  (s),  it  was  held  that  the  deceased  had 
acquired  a  "  de  facto  domicil "  in  France,  although  he  had 
not  compHed  with  the  requirements  of  the  Code  Napoleon.  In 
Re  Johnson  (t),  on  the  other  hand,  it  was  held  that  the  moveable 
property  of  a  British  subject  is  not  distributable  in  accordance 
with  the  law  of  his  domicil,  if  he  has  resided  in  a  country  the  law 
of  which  does  not  recognise  domicil  for  purposes  of '  succession. 
In  that  case  the  law  of  Baden  (where  the  testatrix  had  Hved  for 
many  years)  treated  nationality  as  governing  the  question  of  succes- 
sion, and  her  moveable  property  was  distributed  by  our  Courts 
in  accordance  with  the  law  of  Malta,  which  was  her  domicil  of  origin. 
It  is  submitted  that  the  question  requires  further  consideration  (u). 
It  sometimes  happens  that  a  person  has  a  French  domicil  ac- 
cording to  English  law,  and  an  Enghsh  domicil  according  to  French 
law.  In  such  a  case  a  will  executed  by  him  according  to  the  require- 
ments of  Enghsh  law  may  be  proved  in  England  in  order  to  enable 
the  French  Courts  to  give  effect  to  it  (v). 

(r)  As  to  the  bearing  o£  this  case  on  that  suggested  by  him,  namely,  that  the 

the  doctrine  of  Renvoi,  see  Dicey,  718  moveables  of  the  deceased  should  have 

seq.,  where  attention  is  drawn  to  the  been  distributed  in  the  manner  in  which 

distinction  between  renvoi  as  meaning  the  Courts  in  Baden  would  have  dis- 

"  remittal,"   and    renvoi    as    meaning  tributed  them  if  they  had  been  within 

"  transmission."  their    jurisdiction.      A  different  view 

(«)  1  Ch.  D.  257.  is    taken    by  Mr.    Bate,    Doctrine    of 

it)  [1903]  1   Ch.  821.      Followed  in  Renvoi,  pp.   115  seq.      See    also    Mr. 

lie  Bowes,  22  T.  L.  R.  Til.  Westlake's     International    Law;     his 

(m)  See  a  note  on  the  case  by  Mr.  theory    of     a    "  modified    renvoi "    is 

Dicey  in  the  Law  Quarterly  Review  criticised  by  Mr.  E.  H.  Abbot,  jun.,  in 

(xix.  244),  and  in  his  Conflict  of  Laws  Law  Q.  Review,  xxiv.  133.* 

(pp.  715  seq.).     It  is  submitted  that  {v)  In  bonis  Brown-Siquard,10'L.'T. 

the  true  solution  of   the   difficulty  is  811. 

*  Since  the  foregoing  remarks  on  Re  Johnson  were  put  in  type,  an  article  on 
the  case,  by  Mr.  W.  Jethro  Brown,  has  appeared  in  the  Law  Quarterly  Review 
for  AprU  1909.      His  conclusions  appear  to  agree  in  the  main  with  those  above 
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I. — Preliminary. — Mr.  Jarman  points  out  (a)  that  "  in  a  general 
and  comprehensive  sense,  a  will  consists  of  the  aggregate  of  all  the 
papers  through  which  it  is  dispersed  "  ;  or,  as  it  has  also  been  put, 
a  will  is  the  aggregate  of  a  man's  testamentary  intentions  so  far 
as  they  are  manifested  in  writing,  duly  executed  according  to  the 
statute  (6).  In  this  sense,  therefore,  it  includes  a  codicil.  But 
sometimes  the  term  "  will "  is  used  as  opposed  to  "  codicil,"  the 
distinction  between  the  two  being  that  the  will  is  the  principal, 
and  the  codicil  the  accessory ;  a  codicil  is  a  supplement  by  which 
the  testator  alters  or  adds  to  his  wUl.  But  these  distinctions  are 
to  some  extent  questions  of  terminology,  for  a  man  may  execute 
two  or  more  instruments,  each  purporting  to  be  a  will  (c),  and 
together  constituting  one  will  {d).  And  on  the  other  hand,  if  he 
leaves  nothing  but  an  instrument  described  as  a  codicil,  it  may  take 
effect  as  a  will  (e).     The  distinction  is  of  importance  where  a  man 


(a)  First  edition,  p.  172 ;  cited  again 
post,  Chap.  VII. 

(6)  Per  Lord  Penzance  in  Lemage  v. 
Oooclhan,  L.  R.,  1  P.  &  D.  57 ;  cited 
by  Fry,  J.,  in  Oreen  v.  Tribe,  9  Ch.  D. 
231. 

(c)  As  in  Zm  bonis  Claus,  31  W.  R. 
924,  where  a  man  made  two  wills,  one 
limited  to  property  vested  in  him  as 
trustee,  and  the  other  disposing  of  his 


own  property.  As  to  wills  disposing 
of  property  in  different  countries,  see 
ante,  p.  14  and  post,  p.  37. 

(d)  See  the  quotation  from  Douglas- 
Menzies  v.  TJm'pheCby,  infra,  p.  38  ;  and 
see  post.  Chap.  VII.  (revocation  by 
subsequent  inconsistent  will,  &c.). 

(e)  Post,  Chap.  VII.  (whether  a 
codicil  is  revoked  by  destruction  of 
will). 
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revokes  or  revives  his  "  will,"  for  the  question  arises  whether    chapter  n. 
he  thereby  intends  to  revoke  or  revive  a  codicil  to  it  (/).     And 
where  a  will  consists  of  two  or  more  documents,  a  person  who 
attests  one  of  them  does  not  forfeit  a  benefit  given  him  by  another, 
if  the  latter  is  separately  executed  and  attested  (/f). 

II What  Instruments  are  Testamentary. — "  A  will,"   says  Ambulatory 

Mr.  Jarman  (g),  "  is  an  instrument  by  which  a  person  makes  a  dis-  wills, 
position  (h)  of  his  property  to  take  effect  after  his  decease  (i), 
and  which  is  in  its  own  nature  ambulatory  and  revocable  during 
his  life  (j).  It  is  this  ambulatory  quality  which  forms  the  char- 
acteristic of  wills  ;  for,  though  a  disposition  by  deed  may  postpone 
the  possession  or  enjoyment,  or  even  the  vesting,  until  the  death 
of  the  disposing  party,  yet  the  postponement  is  in  such  case  pro- 
duced by  the  express  terms,  and  does  not  result  from  the  nature, 
of  the  instrument.  Thus,  if  a  man,  by  deed,  limit  lands  to  the  use 
of  himself  for  life,  with  remainder  to  the  use  of  A.  in  fee,  the  effect 
upon  the  usufructuary  enjoyment  is  precisely  the  same  as  if  he 
should,  by  his  will,  make  an  immediate  devise  of  such  lands  to  A. 
in  fee  ;  and  yet  the  case  fully  illustrates  the  distinction  in  question  ; 
for,  in  the  former  instance.  A.,  immediately  on  the  execution  of 
the  deed,  becomes  entitled  to  a  remainder  in  fee,  though  it  is 
not  to  take  effect  in  possession  untU  the  decease  of  the  settlor, 
while,  in  the  latter,  he  would  take  no  interest  whatever  until 
the  decease  of  the  testator  should  have  called  the  instrument  into 
operation." 

It  will  be  noticed  that  Mr.  Jarman's  definition  includes  only  Appointment 
wills  which  dispose  of  property,  and  his  treatment  of  the  subject,  of  executors 
therefore,  does  not  extend  to  testamentary  dispositions  of  a  personal  or  guardians. 


{/)  Post,  Chap.  VII.  tator,  there  is  an  intestacy  :   Be  Ford, 

iff)  Post,  Chap.  V.  [1902]  2  Ch.  605. 

Ig)  First  edition,  p.   11.     It  will  be  («)  It  need  not  take  effect  immedi- 

remembered  that  a  man's    will    may  ately    after    his     decease :     In   bonis 

be  contained  in  several  testamentary  Newns,  7  Jijr.  N.  S.  688. 

writings  :  supra,  p.  26.  (?)  As  to  deeds  and  other  dispositions 

[h)  Where  one  by  will  said,  "  I  pro-  which  are  not  testamentary,  although 

pose  to  give  the  residue  by  codicil,  or  they  only  take  effect  after  the  donor's 

otherwise  to  allow  the  same  to  go  to  my  death,  see  Fletcher  v.  Fletcher,  4  Ha.  67  ; 

next  of  kin  according  to  the  statutes  Hughes  v.  Stubbs,   1  Ha.  476.     As  to 

for  the  distribution  of  the  estates  of  donations    mortis    causa,    see    Roper 

intestates,"  and  he  left  no  codicil,  he  on  Legacies,  1 ;    Watson's  Comp.  Eq. 

was  held  not  to  have  disposed  of  the  136 ;   Powell  v.  HeUicar,  26  Bea.  261 ; 

residue:  Ash  v.  Ash,  33  Bea.  187.     And  Farquharaon    v.    Cave,    2     ColL    356  ; 

if  a  will  altogether  fails  to  take  effect  by  Solicitor  to  Treasury  v.  Lewis,  [1900] 

reason  of  the  death  of  the  sole  executor  2  Cb.  812. 
and  legatee  in  the  h'fetime  of  the  tes- 
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character,  such  as  the  question  in  what  manner  and  by  what  words 
a  testator  may  appoint  executors  (k)  or  guardians  (I). 

A  testator  may  give  directions  as  to  the  religion  in  which  he 
wishes  his  children  to  be  brought  up  (m). 

These  matters  are  dealt  with  in  special  text -books,  and  are 
therefore  not  discussed  in  detail  here. 

Where  a  testator  appoints  a  person  to  be  solicitor  or  agent  to 
his  estate,  or  authorises  an  executor  or  trustee  to  make  professional 
charges,  this  amounts  to  the  bequest  of  a  right  to  remuneration 
for  services  properly  performed  (n). 

As  a  win  is  of  its  own  nature  revocable,  a  declaration  by  a  testator 
that  his  will  is  irrevocable  is  inoperative  (o).  A  covenant  not 
to  revoke  a  wUl  cannot  be  specifically  enforced,  but  an  action  for 
damages  will  lie  for  the  breach  of  it,  unless  the  will  was  revoked  by 
the  marriage  of  the  covenantor  (p). 

As  a  general  rule,  a  contract  to  bequeath  a  legacy  or  to  leave 
property  by  wUl  cannot  be  specifically  enforced,  and  only  gives 
rise  to  an  action  for  damages  (q),  but  in  certain  cases  contracts,  of 
this  kind  have  been  given  effect  to  specifically.  Thus  a  covenant 
(or  apparently  any  contract  for  .valuable  consideration)  to  devise 
land  in  a  particular  way  can  be  specifically  enforced  against  the 


(t)  As  to  the  words  which  wUl  con- 
stitute a  person  "  executor  according  to 
the  tenor,"  see  In  bonis  Montgomery, 
5  N.  of  C.  99 ;  In  bonis  Lowry,  L.  R., 
3  P.  &  D.  157  ;  In  bonis  Allam,  66  L.  T. 
382  :  Inbonis  Wilkinson,  [1892]  P.  227  ; 
In  bonis  Cook,  [1902]  P.  114  ;  In  bonis 
Pryse,  [1904]  P.  301 ;  and  other  cases 
cited  in  Robbins  &  Maw,  p.  3.  As  to 
the  will  of  a  foreigner,  see  In  bonis  Yon 
Linden,  [1896]  P.  148.  As  to  the 
appointment  of  a,  corporation  as  exe- 
cutor, see  In  bonis  Hunt,  [1896]  P. 
288;  In  bonis  Martin,  90  L.  T.  264. 
As  to  the  appointment  of  different 
executors,  for  different  parts  of  the 
testator's  estate,  or  for  different 
countries,  or  in  different  contingen- 
cies, see  Velho  v.  Leite,  33  L.  J.  P. 
107 ;  Robbins  &  Maw,  5 ;  In,  bonis 
Langford,  L.  R.,  1  P.  &  D.  458.  As  to 
the  revocation  of  an  appointment  of 
executors,  see  post,  Chap.  VII. 

[1)  As  to  what  words  wiU  amount 
to  an  appointment  of  guardian,  see 
Bridges  v.  Hales,  Mos.  109 ;  Miller  v. 
Harris,  14  Sim.  540 ;  Morgan  v. 
HatcheU,  24  L.  J.  Ch.  135 ;  In  "bonis 
Morton,  33  L.  J.  P.  87 ;  Be  Q.,  [1892] 
I  Ob.  293. 


(to)  Re  Scanlan,  40  Ch.  D.  200.  It 
is  hardly  necessary  to  say  that  such 
a  direction  is  not  binding  on  the 
Court :  Andrews  v.  Salt,  L.  R.,  8  Ch. 
622.  Nor  is  a  direction  by  a  testator 
that  his  estate  shall  be  administered 
by  the  Court :  Re  Slacken,  38  Ch. 
D.  319. 

(n)  Post,  Chap.  IV. 

(o)  Vynior^s  Case,  8  Co.  82a. 

(p)  Robinson  v.  Ommaney,  23  Ch.  D. 
285. 

(g)  Hammersley  v.  De  Biel,  12  CI.  & 
F.  46.  The  contract  must  be  definite  : 
Cochran  v.  Qraham,  19  Ves.  63 ;  Re 
Fickus,  [1900]  1  Ch.  331,  where  the 
earlier  cases  are  referred  to.  The 
liability  is  not  necessarily  discharged 
by  a  devise  or  bequest :.  Eyre  v.  Monro, 
3  K.  &  J.  305 ;  Qraham  v.  Wickham, 
1  D.  J.  &  S.  474.  As  to  the  effect  of 
the  covenantee  dying  in  the  testator's 
lifetime,  see  Jones  v.  How,  7  Ha.  267. 
As  to  such  a  covenant  being  satisfied  by 
a  bequest  of  a  different  nature,  or  by  a 
distributive  share  under  an  intestacy, 
see  Ooldsmid  v.  Ooldsmid,  1  Sw.  214, 
and  Mr.  Swanston's  note  ;  Salisbun/  v. 
Salisbury,  6  Ha.  526 ;  and  Chap.  XXXII. 
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testator's  heir  at  law,  or  persons  claiming  under  him  as  volunteers  (r).    chapter  ii. 
And  if  during  his  lifetime  the  testator  conveys  the  land  to  a  third 
person,  an  immediate  right  of  action  to  recover  damages  accrues 
to  the  promisee  («). 

As  a  general  rule,  a  covenant  by  a  man  to  leave  by  will  all  his  Covenant  to 
property,  or  a  share  of  all  his  property,  in  a  certain  way,  only  of  testator's 
applies  to  such  property  as  he  dies  possessed  of,  and  does  not  prevent  Property— 
him  from  disposing  during  his  lifetime  of  any  part  of  his  property  (t). 
The  Courts  have,  however,  in  certain  cases  defeated  attempts  to 
evade  such  a  covenant.  Thus  in  Lewis  v.  Madocks  (u),  an  agree- 
ment to  settle  personal  property  was  not  allowed  to  be  evaded 
by  investing  it  in  the  purchase  of  land.  Again,  in  Fortescue  v. 
Hennah  [v),  a  father  covenanted  on  the  marriage  of  one  of  his  two 
daughters  that  on  his  death  all  his  property  which  he  should  die 
possessed  of  should  be  held  in  trust  for  his  two  daughters  in  equal 
shares.  He  afterwards  disposed  of  part  of  his  property  in  favour 
of  various  persons,  reserving  a  life  interest  for  himself.  Grant,  M.  R., 
said  that  although  a  covenant  of  this  kind  did  not  prevent  the 
testator  from  making  bona  fide  dispositions  of  his  property  during 
his  life,  he  could  not  defeat  it  by  dispositions  which  were  in  effect 
testamentary,  though  not  such  in  point  of  form  ;  and  he  held  that 
the  property  of  which  the  testator  reserved  the  life  interest  was,  for 
the  purposes  of  the  covenant,  to  be  considered  as  part  of  the  property 
which  he  possessed  at  the  time  of  his  death.  The  case  of  Logan 
V.  Wienholt  {w)  seems  to  have  been  decided  on  the  same  principle. 

A  covenant  to  bequeath  a  certain  sum  is  not  satisfied  by  a  testa- 
mentary appointment  of  that  sum  under  a  special  power,  although  Appointment 
expressed  to  be  made  in  satisfaction  of  the  covenant  (x).  power.^^*"'* 

A  legacy  bequeathed  in  pursuance  of  a  covenant  is  on  the  same 
footing  as  ordinary  legacies  with  regard  to  lapse,  debts,  &c.  {y).         Gift  may  fail 

As  to  the  revocation  of  mutual  wills,  see  below,  p.  41.  ^  *^^^'    "' 

Mutual  wills. 

(r)  Ooylmer  v.  PaMuton,  2  Ventr.  671,  and  other  cases  cited  in  Chap. 
353 ;  B.C.  as  Ooilmere  v.  Battison,  1  XXXII.  As  to  the  inexpediency  of 
Vem.  48  ;  Goverdale  v.  Eastwood,  L.  E.,  relying  on  a  covenant  of  this  kind,  see 
15  Eq.  121.  Davidson,  Conv.  III.  805,  n.      As  to 

(s)  Syngex.  Synge,  [1894]  1  Q.  B.  467.       probate  duty,  see  Att.-Oen.  v.  Murray, 
See  Humphreys  v.  Green,  10  Q.  B.  D.       20  L.  B.  Ir.  124. 
148;  Maddison  v.  Alderson,  8  A.  C.  467.  {u)  8  Ves.  150. 

(t)  Needham  v.  Kirkman,  3  B.  &  Al.  (v)  19  Ves.   67,   following  Jones  v. 

631  ;   Needham  v.  Smith,  4  Russ.  318  ;       Martin,  5  Ves.  266,  n. 
Ee  Brookman's  Trust,  L.  R.,  5  Ch.  182  ;  (w)  I  CI.  &  F.  611. 

Goverdale  v.  Eastwood,  L.  R.,  15  Eq.  (x)  Graham  v.  Wickham,  1  D.  J.  &  S. 

121.     If  the  testator  bequeaths  a  legacy      474. 

to  the  persons  entitled  to  the  benefit  of  iy)  Re  Brookman's  Trust,  L.  R.,  5  Ch. 

the  covenant,  »  case  of  election  arises  :       182;    Jervis  v.   Wolferstan,  L.  R.,  18 
see  Bennett  v.  Houldsworth,  6  Ch.  D.       Eq.  18. 
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As  to  the  validity  of  covenants  to  exercise  testamentary  powers, 
see  Chapter  XXIII. 

It  is  essential  to  the  validity  of  a  will  that  at  the  time  of  its 
execution  the  testator  should  know  and  approve  of  its  contents  (z). 
And  whenever  any  ground  for  suspicion  exists,  the  burden  of 
proving  that  the  will  was  the  voluntary  and  conscious  act  of  the 
testator  lies  on  him  who  propounds  the  wUl  (a).  The  degree 
of  proof  required  may  vary  with  the  circumstances  of  the  case. 
If  a  person  writes  or  prepares  a  will  under  which  he  takes  a  benefit, 
that  is  a  circumstance  which  ought  generally  to  excite  the  suspicion 
of  the  Court,  and  it  ought  not  to  pronounce  the  will  valid  unless 
the  suspicion  is  removed  and  it  is  judicially  satisfied  that  the 
paper  propounded  expresses  the  true  wUl  of  the  deceased  (6). 

A  document  which  is  in  form  a  testamentary  disposition  by  a 
person  competent  to  make  a  will,  and  executed  with  all  due  for- 
malities, may  nevertheless  be  proved  not  to  be  the  will  of  the  person 
who  signed  it,  on  the  ground  that  the  requisite  animus  testandi 
was  wanting.  Accordingly,  if  the  execution  of  a  will  has  been 
induced  by  mistake,  probate  of  it  will  be  refused.  Thus,  where 
two  sisters  made  mutual  wills  in  favour  of  each  other,  the  words 
mutatis  mutandis  being  precisely  the  same,  and  by  mistake  each 
signed  the  will  of  the  other,  both  wills  were  held  invalid  (c).  So 
if  words  have  been  inserted  in  a  will  by  mistake  of  the  person 
who  prepared  it,  and  the  attention  of  the  testator  is  not  called 
to  them,  they  will  be  omitted  from  the  probate  (d),  although  the 
right  words  cannot  be  inserted  (e).     The  Court  of  Construction, 


(z)  Hastilow  V.  Slolie,  L.  R.,  1  P.  & 
D.  64. 

(a)  Sutton  V.  Sadler,  3  C.  B.  N.  S.  87 
Gleare  v.  Chare,  L.  R.,  1  P.  &  D.  655 
Fulton  V.  Andrew,  L.  R.,  7  H.  L.  448 
Tyrrell  v.  Painton,  [1894]-P.  151 ;  post, 
p.  48. 

(6)  Barry  v.  Butlin,  2  Moo.  P.  C.  480  ; 
Brown  v.  Fisher,  63  L.  T.  465  ;  TyrreM 
V.  Painton,  [1894]  P.  161 ;  and  see 
below,  pp.  49  seq.  Where  the  onus  of 
proof  is  thus  oast  on  the  party  pro- 
pounding the  will,  a  person  opposing  it 
is  prima  facie  justified  in  pleading 
undue  influence  and  fraud,  and  in  a 
proper  case  will  be  entitled  to  costs : 
Wilson  v.  Bassil,  [1903]  P.  239. 

(c)    In    bonis   ,    14  Jur.    402 

In  bonis  Nosworthy,  11  Jur.  N.  S.  570 
In  bonis  Hunt,  L.  R.,  3  P.  &  D.  260 
Estate  of  Meyer,  [1908]  P.  363. 


{d)  Hippesleyx.Homer,T.&'R.i8,n.; 
Trimlestown  v.  D' Alton,  1  D.  &  CI.  85 ; 
In  bonis  Fairburn,  4  N.  of  Cas.  478  ;  In 
bonis  Wray,  Ir.  R.,  10  Eq.  267  ;  In  bonis 
Duane,  2  Sw.  &  Tr.  590  ;  In  b.  Oswald, 
L.  R.,  3  P.  &  D.  162  ;  Morrell  v.  Morrdl, 
7  P.  D.  68 ;  In  bonis  Boehm,  [1891] 
P.  247 ;  In  b.  Gordon,  [1892]  P.  228 ; 
In  b.  Moore,  ib.  378;  In  b.  Reade, 
[1902]  P.  76  ;  Brisco  v.  Baillie  Hamil- 
ton, ib.  234 ;  In  b.  Snowden,  75  L.  T. 
279;  Vaughan  v.  Clerk,  87  L.  T.  144; 
In  b.  Wrenn,  [1908]  2  Ir.  R.  370.  See 
also  the  cases  cited  infra,  p.  32. 

(e)  In  bonis  Schott,  [1901]  P.  190  (see 
also  In  bonis  Walkdey,  69  L.  T.  419), 
overruling  In  bonis  Bushell,  13  P.  D.  7  ; 
In  bonis  Huddleston,  63  L.  T.  255.  As 
to  the  effect  of  the  omission  on  what 
remains,  see  Rhodes  v.  Rhodes,  7  A.  C. 
at  p,  198. 
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however,  although  it  cannot  (in  the  exercise  of  its  ordinary  juris-    chaptek  n. 
diction)  change  the  words  of  a  will  (/),  may  construe  the  wiU  on  the 
assumption  that  words  have  been  inserted  or  omitted  by  mistake  {g). 

In  In  bonis  Douce  {h),  a  man  named  Thomas  Douce,  who  could 
neither  read  nor  write,  requested  A.  to  prepare  a  will  for  him  ;  A. 
did  so,  but  erroneously  described  the  testator  throughout  as  "  John 
Douce."  Thomas  Douce  executed  it  by  making  his  mark,  and  it 
was  duly  attested.  It  was  clear  from  the  terms  of  the  will  and  the 
surrounding  circumstances  that  the  will  was  that  of  Thomas  Douce, 
and  it  was  admitted  to  probate  as  his  will.  Here,  of  course,  the 
animus  testandi  was  present. 

But  where  a  testator  makes  two  wills,  the  second  of  which  Mistaken 
revokes  the  first,  and  then  makes  a  codicil  referring  to  the  fijst  Jevoked^wUl 
will,  parol  evidence  is  not  admissible  to  shew  that  this  was  a  mistake, 
and  that  he  meant  to  refer  to  the  second  will  (i).     By  consent, 
however,  the  Court  of  Probate  can  allow  the  mistaken  reference 
to  be  omitted  from  the  probate  (/). 

Nor  is  evidence  admissible  to  shew  that  a  legacy  was  inserted  Giit  inserted 
in  the  will  by  mistake,  if  there  is  a  person  in  existence  answering    ^  ™ 
the  description  of  the  legatee  (Jc).    And  as  a  general  rule,  a  bequest 
which  is  induced  by  a  mistake  on  the  part  of  the  testator  is 
nevertheless  valid  (I). 

From  the  general  principle  that  animus  testandi  is  essential  Sham  will, 
to  the  validity  of  a  will,  it  follows  that  where  a  document  purport- 
ing to  be  a  will  is  deliberately  executed  with  all  due  formalities, 
yet  if  it  is  intended  by  the  person  executing  it  not  to  have  any 
testamentary  operation,  but  is  executed  for  some  collateral  object 
(e.g.,  to  be  shewn  to  another  person  to  iaduce  him  to  comply  with 
the  pretended  testator's  wish),  it  is  a  nullity,  and  probate  will 
be  refused  (m). 

A  will  may  also  be  invalid  on  the  ground  that  its  execution  was  Fraud,  undue 
induced  by  fraud  (n),  coercion,  or  undue  influence  (o).     In  many 

(/)  See  Re  Bywater,  18  Ch.  D.  17.  (I)  See  Ee  Dyke,  44  L.  T.  568,  cited 

(g)  See  Chap.  XVIII.  post,  Chap.  XXX.  s.  iv. 

(h)  8  Jur.  N.  S.  723 ;  better  reported  (m)  Lister  v.  Smith,  33  L.  J.  Pr.  29. 

31  L.  J.  P.  172,  s.n.  In  bonis  Douse.  (n)  Ooss  v.  Tracy,  1  P.  W.  287  ;  Doe 

(»■)  In  bonis  Chapman,  8  Jur.  902,  v.  Allen,  8  T.  R.   147 ;    Browning  v. 

post,  Chap.  XV.  BvM,  6  Moo.  P.   0.  435 ;    Rhodes  v. 

(;■)  In  bonis  Gordon,  [1892]  P.  228  ;  Rhodes,  7  A.  C.  at  p.  198. 

In  bonis  Reade,  [1902]  P.  75.  (o)  Stulz   v.   Schosfie,    16   Jur.   909  ; 

(k)  Stringer  v.  Gardiner,  4  De  G.  &  J.  Hall  v.  Hall,  L.  R.,  1  P.  &  D.  481 ;  Par- 

468 ;  Re  Nunn's  TrusU,  L.  B.,  19  Eq.  fitt  v.  Lawless,  L.  B.,  2  P.  &  D.  462 ; 

331.   Where  there  is  a  latent  ambiguity,  Betts  v.  Doughty,  5  P.  D.  26  ;  Wingrove 

evidence  is,  of  course,  admissible :    see  v.   Wingrove,   11  P.  D.  81 ;    Boyse  v. 

Chap.  XV.  Rossborough,  6  H.  L.  C.  2 ;    Jones  v. 
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Presumption 
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over  will 
before 
execution. 


of  these  cases  there  is  also  present  the  element  of  physical  or  mental 
weakness  (p).  So  if  a  portion  of  a  will  was  inserted  by  fraud  or 
undue  influence,  it  may  be  omitted  from  the  probate  (q). 

In  Mitchell  v.  Gard  (r),  the  residuary  legatee,  who  prepared 
the  will,  intentionally  omitted  some  legacies  which  he  had  been 
directed  to  insert,  and  the  omission  was  not  noticed  by  the  testatrix : 
it  was  held  that  the  will  was  nevertheless  valid.  Probably  in  such 
a  case  the  residuary  legatee  would  be  held  to  be  a  trustee  for  the 
disappointed  legatees. 

If  a  man  requests  another  to  draw  up  a  will  for  him  without 
saying  what  he  desires  it  to  contain,  and  executes  it  without  know- 
ing its  contents,  the  will  is  bad  (s) ;  but  a  will  prepared  in  good 
faith  in  pursuance  of  the  testator's  definite  instructions  is  valid, 
if  at  the  time  of  execution  he  believes  it  to  have  been  so  prepared, 
although  he  may  then  be  mentally  incapable  of  understanding  it  (t). 
And  if  in  drawing  up  a  will  by  the  instructions  of  the  testator,  the 
draughtsman,  without  reason  or  special  directions,  but  in  good 
faith,  introduces  words  the  effect  of  which  the  testator  does  not 
intelligently  appreciate  when  the  will  is  read  over  to  him,  they 
must  stand  as  part  of  the  will  (u) ;  the  rule  is  the  same  even  if  the 
testator  asks  to  have  them  explained,  and  their  effect  is,  in  good 
faith,  misrepresented  to  him  (v).  But  if  they  were  inserted  by 
mistake,  and  there  is  no  clear  evidence  that  they  were  really 
brought  to  the  mind  of  the  testator,  they  will  be  omitted  from 
the  probate  (w). 

As  a  general  rule,  in  the  absence  of  suspicious  circumstances, 
the  fact  that  a  will  has  been  read  by,  or  read  over  to,  the  testator 
afiords  a  strong  presumption  that  he  understood  and  approved 
of  its  contents  (x) ;  but  there  is  no  inflexible  rule  on  the  subject  [y). 


Oodrich,  5  Moore  P.  C.  16  ;  Baudaina  v. 
Bichardson,  [1906]  A.  C.  169. 

(p)  See  Hampson  v.  Quy,  64  L.  T. 
778,  and  the  oases  cited  below,  p.  49. 

(g)  Morrell  v.  Morrell,  7  P.  D.  at 
p.  70 ;  Farrelly  v.  Corrigan,  [1899] 
A.  C.  563 ;  and  the  other  cases  cited 
below,  p.  50.  The  decision  in  Fulton 
V.  Andrew  (L.  E.,  7  H.  L.  448)  seems  to 
have  rested  on  fraud.  There  appears 
to  be  some  doubt  whether  part  of  a  will 
can  be  omitted  if  the  omission  would 
alter '  the  sense  of  what  remains  :  see 
Rhodes  v.  Shades,  7  A.  C.  at  p.  198. 

(»•)  33  L.  J.  P.  7. 

(«)  Hastilow  V.  Stable,  L.  E.,  1  P.  & 
D.  64. 

(f)  Parker  v.  Felgate,  8  P.  D.  171. 
Where  the  testator  is  deaf  and  dumb, 


strict  evidence  that  his  wishes  were 
correctly  interpreted  is  required :  In 
bonis  Owston,  In  bonis  Qeale,  post,  p.  48, 
note  (n). 

(u)  Rhodes  v.  Rhodes,  7  A.  C.  192; 
Guardhouse  v.  Blackburn,  L.  R.,  1  P.  & 
D.  109  ;  In  bonis  Davy,  29  L.  J.  P.  161 ; 
Harter  v.  Barter,  L.  E.,  3  P.  &  D.  11  ; 
Beamish  v.  Beamish,  [1894]  1  Ir.  R.  7. 

(v)  Collins  V.  Elstone,  [1893]  P.  1. 

(w)  Brisca  v.  Baillie  Hamilton,  [1902] 
P.  234. 

{x)  Ouardhouse  v.  Blackburn,  supra ; 
Cleare  v.  Cleare,  L.  E.,  1  P.  &  D.  655 ; 
Beamish  v.  Beamish,  [1894]  1  Ir.  R.  7. 

(y)  Fulton  v.  Andrew,  L.  E.,  7  H.  L. 
448;  Tyrrell  v.  Painton,  [1894]  P. 
151;  Oarnett-Botfieldy.  Qarneit-Botfield, 
[1901]  P.  336. 
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As  Mr.  Jarman  points  out  (z)  :  "  The  law  has  not  made  requisite,  chapter  ii. 
to  the  validity  of  a  will,  that  it  should  assume  any  particular  form.  Form  of  wills, 
or  be  couched  in  language  technically  appropriate  to  its  testa- 
mentary character.  It  is  sufficient  that  the  instrument,  however 
irregular  in  form  or  inartificial  in  expression,  discloses  the  intention 
of  the  maker  respecting  the  posthumous  destination  of  his  property  ; 
and,  if  this  appear  to  be  the  nature  of  its  contents,  any  contrary 
title  or  designation  which  he  may  have  given  to  it  will  be 
disregarded  (a). 

"  Thus  (b),  a  deed-poll,  and  even  an  agreement  or  other  instru- 
ment between  parties,  has  repeatedly  been  held  to  have  a  testa-  Instruments 
mentary  operation.     As,  in  Hixon  v.  Wytham  (c),  where  A.   by  ^"deedr™ 
indenture  made  between  him  on  the  one  part,  and   B.   and  C.  agreements, 
of  the  other  part,  in  consideration  of  51.,  bargained  and  sold  to  te'testa- 
them  certain  lands  in  trust  to  sell  after  his  decease,  and  directed  mentary. 
the  money  to  arise  by  the  sale  to  be  employed  in  the  payment  Instrument 
of  certain  sums  therein  mentioned,  and  the  rest  thereof,  and  all  "°"™^"'''°^ 
his  personal  estate,  he  gave  and  bequeathed  (for  the  language  indenture, 
was  here  changed  to  the  first  person)  in  favour  of  certain  persons.  awilL  '°^*^ 

A.  made  B.  and  C.  executors  of  his  will ;  and  signed,  sealed, 
published  and  declared  the  instrument  as  his  wUl  in  the  presence 
of  several  witnesses.  The  Court  declared  this  to  be  a  good 
wiU. 

"  So,   in   Green  v.  Proude   (d),   where,   by  instrument   entitled  Instrument 

'  Articles  of  Agreement,'  made  between  A.  of  the  one  part,  and  ""^ticles  of 

B.  of  the  other  part :  it  was  agreed  between  them  that  A.,  being  Agreement." 
sick  in  body,  gives,  &c.  ;  in  consideration  whereof  B.  promised 

to  pay  several  sums  of  money.  The  instrument  concluded  in 
the  ordinary  manner  of  deeds,  i.e.  '  in  witness  whereof  the  parties 
have  hereunto  interchangeably  set  their  hands  and  seals.'  This 
instrument  was  delivered  as  a  deed  ;  but  it  was  held  to  be  testa- 
mentary, and  as  such  revocable,  and  the  Court  seems  to  have 
been  influenced  by  the  circumstance,  that  the  person  who  prepared 
it  was  instructed  to  make  a  will." 

(z)  First  edition,  p.  1 1.  479  ;  Bigden  v.  ValUer,  2  Ves.  sen.  253  ; 

(o)  This  psissag^  was  cited  with  ap-  In  bonis  Morgan,  L.  R.,  1  P.  &  D.  214 ; 

proval,  as  correctly  stating  the  law  on  Milnes  v.  Foden,   15  P.   D.   105.     In 

this  subject,  by  Lord  Selborne,  C,  in  Gonsett  v.  Bell,  1  Y.  &  C.  C.  C.  569,  the 

Whyte  V.  Pollok,  7  App.  Cas.  at  p.  409.  deed  was  apparently  not  testamentary. 

(f )  West's  Case,  Mo.   177,  pi.   314  ;  See  also  Dillon  v.  Coppin,  4  My.  &  Cr. 

Manly  v.  Lakin,  1  Hagg.  130  ;  In  bonis  647  ;   Hope  v.  Harman,  11  Jur.  1097  ; 

Dunn,  ib.  488  ;    Thorold  v.  Thorold,  1  In  bonis  Ilalpin,  Ir.  R.,  8  Eq.  567. 

Phillim.  1;  In  bonis  Montgomery,  5  N.  of  (c)  1  Ch.  Cas.  248  ;  s.o.  Finch,  195. 

Cas.  99 ;  Hendersons.  Farbridge,  1  Russ.  (d)  3  Keb.  310  ;  s.c.  1  Mod.  117. 

J. — VOL.  I.  3 
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Mr.  Jarman  also  cites  Peacock  v.  Monk  (e),  Tomkyns  v. 
Ladbroke  (/),  Hog  v.  Lashley  (g),  and  Hahergham  v.  Vincent  (h),  as 
illustrating  the  same  principle.  In  Fielding  v.  Walshaw  (i),  a  deed 
of  gift  referring  to  "  sick  and  funeral  moneys "  was  held  to  be 
testamentary,  although  it  gave  to  the  donor's  wife  certain 
benefits  during  his  life,  and  although  he  orally  declared  that  it  was 
not  intended  to  be  a  will. 

The  question,  whether  an  instrument  in  the  form  of  a  deed 
operated  as  a  will,  was  much  discussed  in  Att.-Gen.  v.  Jones  (/), 
where  A.,  by  indenture  dated  March  25,  1813,  assigned,  for  a 
nominal  pecuniary  consideration,  certain  leasehold  property  to 
C.  and  D.  ;  also  certain  stock,  and  all  other  his  personal  estate, 
upon  trust  for  himself  for  life,  and  after  his  decease,  for  B.  (an 
illegitimate  daughter).  The  instrument  reserved  to  A.  a  power  of 
revocation  by  deed  or  will.  By  will,  dated  April  16,  1813,  A.  con- 
firmed the  deed  except  as  to  certain  particulars,  which  he  specified, 
and  appointed  the  same  persons  as  were  trustees  in  the  deed 
executors.  A.  did  not  transfer  the  stock,  or  part  with  the  possession 
of  the  assigned  property,  or  even  communicate  to  the  trustees 
the  existence  of  the  deed,  which  he  retained  in  his  own  custody. 
The  question  was,  whether  the  property  assigned  by  it  was  liable 
to  the  legacy  duty ;  and  three  of  the  Barons  of  the  Exchequer 
(dissentiente  Wood,  B.)  decided  in  the  afl^mative. 

This  decision  has  been  generally  condemned,  and  may  be  regarded 
as  overruled.  In  Tonvpson  v.  Browne  {k),  the  question  raised 
was  whether  an  assignment  by  deed  of  personal  property,  reserving 
a  life  interest  to  the  assignor,  and  giving  him  a  power  of  revocation, 
was  not  testamentary,  and  the  fund  accordingly  subject  to  legacy 
duty.  The  affirmative  was  attempted  to  be  maintained  on  the 
authority  of  Att.-Gen.  v.  Jones  ;  but  Sir  C.  C.  Pepys,  M.  E.,  decided 
that  the  legacy  duty  did  not  attach.     "  The  decision  in  Att.-Gen.  v. 


(e)  1  Ves.  sen.  127  ;  Belt's  Suppl.  82. 
The  deed  in  this  case  contained  a  clause 
shewing  that  the  instrument  was  de- 
signed to  operate  in  the  donor's  life- 
time. In  a  much  earlier  case  (AudUy'a 
Case,  4  Leon.  166),  it  appears  to  have 
been  considered  as  conclusive  against 
the  construing  of  an  instrument  as  a 
will,  that  by  it  an  estate  was  to  be  taken 
by  the  maker,  "  who  could  not  take  by 
his  own  will."  From  Lord  Hard- 
wicke's  observations  in  Peacoch  v.  Monk 
it  would  seem  that  he  thought  that  an 
instrument  might  be  testamentary  for 
some  purposes  but  not  for  others  ;  as  to 


which,  see  Doe  v.  Cross,  8  Q.  B.  714, 
stated  post,  p.  39. 

(/)  2  Ves.  sen.  591. 

(gr)  6  Br.,  P.  C.  577,  stated  3  Hagg. 
415,  n.  So  an  instrument  headed 
"  Notes  of  intended  settlement  by 
W.  W.,"  and  containing  sufficient  words 
of  bequest,  was  held  to  be  testamentary 
by  D.  P.  in  Whyte  v.  Polloh,  L.  R., 
7  App.  Ca.  400. 

(h)  2  Ves.  jun.  204,  4  Br.  C.  C.  355. 

(i)  27  W.  li.  492. 

(?)  3  Price,  368. 

(k)  3  My.  &  K.  32. 
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Jones"  he  said,  "  seems  to  have  proceeded  upon  the  ground  that,  chaptbb  u. 
under  the  circumstances  of  that  case,  nothing  passed  from  the 
maker  of  the  instrument,  so  as  to  entitle  any  other  person  to  inter- 
fere with  his  property  in  his  lifetime.  If  there  be  anything  in  that 
decision  to  support  the  notion,  that  where  a  person  by  deed  settles 
property  to  his  own  use  during  his  life,  and  after  his  decease  for 
the  benefit  of  other  persons,  a  power  of  revocation  reserved  in 
such  a  deed  alters  the  character  of  the  instrument,  and  renders 
it  testamentary,  and  consequently  subject  to  legacy  duty,  I  can 
only  say  that  if  this  were  law,  a  great  number  of  transactions, 
of  which  the  validity  has  never  been  doubted,  would  be  liable  to 
be  impeached." 

Although  the  remarks  of  the  M.  R.  are  expressed  with  great 
caution,  they  leave  no  doubt  of  his  opinion  of  Att.-Gen.  v.  Jones, 
and  when  that  case  was  cited  to  Lord  St.  Leonards  in  D.  P.  (?), 
he  said,  "  That  case  is  quite  wrong." 

In  Marjoribanks  v.  Hovenden  (m),  an  instrument  commencing  inatrument 
with  a  recital,  and  having  an  attestation  clause,  like  a  deed-poll,  ^f^'^'j 
and  sealed,  stamped,  and  registered,  was  held  by  the  same  learned  registered, 
Lord  not  to  be  invested  with  a  testamentary  character  by  the  ^entarv' 
mere  nature  of  the  power  (a  power  to  appoint  by  will,  misrecited 
as  a  power  to  appoint  by  deed  or  will)  under  which  it  purported 
to   be   made.      The  fact  of  registration  as  a  deed   appears  to 
have  been  deemed   almost  conclusive  against   its  testamentary 
character. 

The  Ecclesiastical  Judges  (before  whom,  of  course,  questions  of  this  Rule  in 
kind  were  formerly  most  frequently  agitated)  acted  fully  up  to  the  cou;^a'as''to 
principle  which  regards  as  testamentary  any  instrument  that  is  de-  instruments 
signed  not  to  take  effect  until  the  maker's  decease,  though  assuming  in^substanc? 
the  form  of  a  disposition  inter  vivos ;  and  more  especially  if  it  be  J>"*  "»*  ™ 
incapable  of  operation  in  the  intended  form  (n) ;  and  accordingly, 
in  repeated  instances,  probate  was,  under  the  old  practice,  granted 
of  such  irregular  documents  as  the  assignment  of  a  bond   by 


{I)  Brown  v.  Adv.-Oen.,  1  Macq.  So.  attested  by  two  witnesses,  the  validity 

Ap.  p.  85.    See  also  Alexander  v.  Brame,  of  an  instrument  as  an  actual  dispo- 

7  D.  M.  &  G.  530  ;  s.c.  nom.  Jeffries  v.  sition   of  property   would,   if   not   so 

Alexander,  8  H.  L.  Ca.  594.     At  the  attested,  depend  on  the  maintenance 

present   time,   however,    the  property  of    its    non-testamentary    character : 

would  be  liable  to  succession  duty :  see  Mitchell  v.  Smith,  33  L.  J.  Ch.  596.     If 

stats.  16  &  17  Vict.  c.  51  ;  51  Vict.  c.  8,  an  instrument  is  clearly  testamentary, 

s.    21.     As    to    estate    duty,    see    the  but  not  duly  attested,  it  will  not  be 

Finance  Act,  1894.  supported  as  a  donatio  mortis  causa  : 

(f»)  1  Bru.  t.  Sug.  11.  Re  Hughes,  36  W.  R.  821 ;   Solicitor  to 

(n)  But  now  that  all  wiUs  must  be  Treasury  v.  Levois,  [1900J  2  Ch.  812. 

3-2 
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CHAPTER    II. 


Instruments 
in  the  form  of 
present  or 
past  gifts 
held  testa- 
mentary. 


Likewise 
deeds  inter 
partes. 


indorsement  (o),  receipts  for  stock  and  bills  indorsed  (p),  a  letter  (g), 
marriage  articles  (r),  and  promissory  notes,  and  notes  payable  by 
executors,  in  order  to  avoid  the  legacy  duty  (s),  and  cheques  on  a 
banker  {t),  though  the  testator  made  a  subsequent  will  containing 
a  clause  revoking  any  former  will  or  codicil  (u).  Even  a  list  of 
articles,  signed  and  attested,  but  without  any  words  of  bequest,  has 
been  held  to  be  testamentary  (v) .  On  the  same  principle.  Sir  J.  NichoU 
admitted  to  probate,  as  testamentary,  the  drafts  of  three  bonds, 
prepared  in  the  lifetime  of  the  deceased,  and  intended  to  be  executed 
by  him,  to  the  trustees  of  the  marriage  settlement  of  his  three 
daughters,  in  substitution  for  legacies  which  he  had,  by  a  revoked 
will,  bequeathed  for  the  benefit  of  the  daughters,  and  the  execution 
of  which  bonds  was  prevented  by  his  death  (w). 

Since  the  Wills  Act,  papers,  duly  signed  and  attested  in  accord- 
ance with  the  provisions  of  the  act,  in  these  words,  "  I  wish  A.  to 
have  my  bank  book  for  her  own  use  "  (x) ;  "  I  hereby  make  a  free 
gift  to  A.  of  the  sum  deposited,"  &c.  (y) ;  "  I  have  given  all  to  A.  and 
her  sons  :  they  are  to  pay  "  certain  weekly  sums  to  "  X.  and  Y., 
and  to  divide  the  residue  among  themselves  "  (2) ;  have  been  held 
testamentary,  chiefly  upon  collateral  evidence,  which  is  always 
admissible  (a),  that  they  were  executed  with  that  intent.  And  a 
paper  purporting  to  be  a  nomination  paper  under  the  Industrial 
and  Provident  Societies  Act,  1893,  may  be  admitted  to  probate 
if  duly  executed  (6). 

Instruments  in  the  form  of  deeds  inter  partes,  and  purporting 
to  convey  property  to  trustees,  but  providing  that  the  trusts 
should  not  take  effect  until  after  the  death  of  the  donor,  have 
been  held  testamentary  in  the  Probate  Court  {d). 


(o)  Musgrave  v.  Dovm,  T.  T.  178  i 
oit.  2  Hagg.  247. 

(p)  Sabine  v.  Ooate  and  Church,  1 782 
oit.  2  Hagg.  247. 

(q)  Drybutter  v.  Hodges,  E.  T.  1793 
oit.  2  Hagg.  247  ;    Passmore  v.  Pass 
more,  1  Phillim.  218  ;  Denny  v.  Barton, 
2  Phillim.  575 ;    In  bonis  Mundy,  30 
L.  J.  P.  85. 

(r)  Marnell  v.  Walton,  T.  T.  1796  ; 
oit.  2  Hagg.  247. 

(a)  Maxee  v.  Shute,  H.  T.  1799 ;  oit. 
2  Hagg.  247 ;  and  see  4  Ves.  565 ; 
Jones  V.  Nicolay,  14  Jur.  675  ;  In  bonis 
Marsden,  1  Sw.  &  Tr.  542. 

(i)  Bartholomew  v.  Henley,  3  Phillim. 
317. 

(u)  Gladstone  v.  Tempest,  2  Curt.  650. 
But  the  Court  of  Chancery  declared  the 
cheques  to  be  in  effect  revoked :  Wahh 
V.  Oladstone,  1  Phil.  294. 


(v)  In  bonis  Lowrey,  5  N.  of  C.  619. 
(w)  Masterman  v.  Maberly,  2  Hagg. 

(a)  Cock  V.  Cooke,  L.  R.,  1  P.  &  D. 
241. 

{y)  Robertson  v.  Smith,  L.  R.,  2  P.  & 
D.  43  ;  In  bonis  Slinn,  15  P.  D.  156. 

(z)  In  bonis  Coles,  L.  R.,  2  P.  &  D. 
362.  Compare  In  bonis  Webb,  10  Jur. 
N.  S.  709. 

(o)  In  bonis  English,  34  L.  J.  P.  5. 
And,  conversely,  evidence  may  be  sub- 
mitted to  shew  that  an  instrument 
apparently  testamentary  was  not  exe- 
cuted with  that  intent.  See  Trevelyan 
V.  Trevelyan,  1  PhiUim.  149  ;  Nichols  v. 
Nichols,  2  Phillim.  183 ;  Lister  v. 
Smith,  3  Sw.  &  Tr.  282  ;  In  bonis  Nos- 
worthy,  11  Jur.  N.  S.  570. 

(6)  In  bonis  Baxter,  [1903]  P.  12. 

(d)  In  bonis  Morgan,  L.  R.,  1  P.  &  D. 
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A  paper  merely  expressing  an  intention  to  instruct  a  solicitor    chaptee  ii 
to  prepare  a  will  making  a  particular  disposition  of  property,  will  instructions " 
not  be  admitted  to  probate  in  the  absence  of  evidence  of  inten-  forawUl. 
tion  that  such  paper  should  have  a  testamentary  operation  (e). 
But  instruments  headed  "Plan  of  a  will "  (/),  or  "Heads  of  a 
will "  (g),  or  "  Sketch  of  my  will "  (h),  or  "  Memorandum  of  my 
intended  will "  (i),  or  "  Note»  of  an  intended  settlement "  (j), 
have  been  held  to  operate  as  valid  testamentary  dispositions,  if 
duly  executed  (k).     But  probate  was  (I)  refused  of  an  instrument 
duly  executed  and  attested  as  a  will,  but  headed  "  This  is  not 
meant  as  a  legal  will,  but  as  guide." 

It  seems  that  a  document  commencing  "  I  declare  this  to  be  a 
codicil  to  my  will  "  may  include  words  written  above  it  on  the  same 
sheet  of  paper  (m). 

It  seems  that  probate  may  be  granted  of  part  only  of  a  document, 
if  the  remaining  part  is  not  testamentary  (n). 

It  will  of  course  be  remembered  that  a  document  not  executed  Incorporated 
as  a  will  may  be  incorporated  in  a  duly  executed  will,  so  as  to  form 
part  of  it  (o). 


documents. 


A  testator  sometimes  makes  two  wills,  one  relating  to  his  property  Concurrent 
in  England,  and  the  other  relating  to  his  property  in  some  foreign 
country.  In  such  a  case,  if  the  wills  are  wholly  independent,  pro- 
bate may  be  granted  of  the  English  will  alone  (p) ;  or  in  some  cases 
both  wills  may  be  proved  (q).  But  if  the  English  will  refers  to  and 
incorporates  the  foreign  will,  or  conversely,  both  wills  must  be 
included  in  the  probate  (r). 

In  Re  Tamplin  (s),  a  testator  made  a  will  disposing  of  his  personal 
estate  and  immoveable  property  situate  elsewhere  than  in  Russia, 

214;    Milnes  v.  Foden,  15  P.  D.  105;  This  case  is  also  referred  to  in  Chaps. 

and  see  cases  ante,  p.  33.     See  also  In  VI.  and  VII. 

bonis  Knight,  2  Hagg.  554  ;    Shingler  («.)  Doe  d.  Cross  v.  Cross,  8  Q.  B.  714, 

V.  Pemberion,  4  Hagg.  356 ;    both  of  stated   infra,   p.    39 ;    Wolfe  v.  Wolfe, 

which  cases  were  before  Tompson  v.  [1902]  2  Ir.  R.  246. 

Broiime,  stated  above.  (o)  See  post.  Chap.  VT, 

(e)  Coventry  v.  Williams,  3  Curt.  787.  (p)  In  bonis  Astor,  1  P.  D.  150,  and 

if)  Matthews  v.  Warner,  4  Ves.  186,  other  oases  cited  post.  Chap.  VI. 

5  Ves.  23.  iq)  In  bonis  Bolton,   12  P.  D.   202. 

{g)  Bone  and  Newsam  v.   Spear,    1  See  also  In  bonis  Bridges,  65  L.  T.  764. 

Phlllim.  345.  (r)  In  bonis  Howden,  43  L.  J.  P.  26  ; 

(h)  Hattatt  v.  Hattatt,  4  Hagg.  211.  In  bonis  Harris,  L.  R.,  2  P.  &  D.  83  ; 

(i)  Barwick  v.  Mullings,  2  Hagg.  225,  In  bonis  Lockhart,  69  L.  T.  21.     For  the 

and  other  cases  cited  post,  Chap.  VI.  case  of  an  English  testamentary  paper 

[j)  Whyte  V.  Pollok,  7  A.  C.  400.  (not  a  will)   being  incorporated  in  a 

(k)  Re  Hyslop,  [1894]  3  Ch.  523.  foreign  will,  see  In  bonis  Crawford,  15 

(I)  Ferguson  -  Davie     v.     Ferguson-  P.  D.  212. 

Davie,  15  P.  D.  109.  (s)  [1894]  P.  39. 

(m)  Oldroyd  v.  Harvey,  [1907]  P.  326. 
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Testator  can 
only  leave 
one  will. 


CHAPTBB  n.  and  made  a  separate  will  disposing  only  of  his  immoveable  property 
in  Russia :  it  was  held  that  the  latter  will  could  not  be  included  in 
the  probate. 

However  many  testamentary  documents  a  testator  may  leave, 
"  it  is  the  aggregate  or  the  net  result  that  constitutes  his  will,  or  in 
other  words,  the  expression  of  his  testamentary  wishes.  The  la,w, 
on  a  man's  death,  finds  out  what  are  the  instruments  which 
express  his  last  wiU.  If  some  extant  writing  be  revoked,  or  is 
inconsistent  with  a  later  testamentary  writing,  it  is  discarded. 
But  all  that  survive  this  scrutiny  form  part  of  the  ultimate  will 
or  effective  expression  of  his  wishes  about  his  estate.  In  this  sense 
it  is  inaccurate  to  speak  of  a  man  leaving  two  wills  ;  he  does  leave, 
and  can  leave,  but  one  will  "  (t). 

Paper  III— What  Instruments  are  not  Testamentary.— As  men- 

testamentary  tiojied  above,  evidence  is  admissible  to  shew  that  an  instrument 
apparently  testamentary  was  not  executed  with  that  intent  (m). 

If  an  instrument  is  not  testamentary  either  in  form  or  in  substance 
(none  of  the  gifts  in  it  being  expressed  in  testamentary  language, 
or  being  in  terms  postponed  to  the  death  of  the  maker),  and  if  no 
collateral  evidence  is  adduced  to  shew  that  it  was  intended  as  a 
will,  probate  will  not  be  granted  of  it  as  a  testamentary  docu- 
ment. In  one  case  (v),  a  minor  aged  nineteen  (at  a  period  when 
minors  of  such  an  age  were  capable  of  making  wills  of  personal 
estate)  wrote  a  paper  in  these  words :  "  I,  A.  B.,  of  &c.,  in  the 
presence  of  the  two  under-mentioned  witnesses,  C.  D.  of  &c.,  and 

E.  F.  of  &c.,  do  give  all  my  goods  and  chattels  to  M.  D.  of , 

spinster ;  "  this  paper  was  dated,  and  witnessed  by  the  two 
persons  referred  to  in  the  body  of  it ;  the  Court  was  of  opinion 
that,  as  the  paper  bore  upon  the  face  of  it  no  evidence  of  its  being 
intended  to  be  testamentary,  but  it  rather  appeared,  both  from 
its  contents  and  the  evidence  dehors  (though  the  latter  was  rather 
conflicting),  to  have  been  intended  as  a  present  gift,  probate  ought 
not  to  be  granted. 

So  probate  was  refused  of  a  letter  addressed  by  the  deceased 
to  a  friend,  directing  the  sale  of  stock  in  the  public  funds,  and 
the  distribution  of  the  proceeds,  on  the  ground  that  it  referred 
to  an  immediate  and  not  to  a  posthumous  sale  {w).    And  in 


Paper  not 
testamentary 
in  form  or 
substance. 


(t)  Per  Jud.  Comm.,  Douglas- Menzies 
V.  UmpheWy,  [1908]  A.  C.  at  p.  233. 
The  facts  and  decision  in  the  case  are 
shortly  referred  to  in  Chap.  XVI. 

(«)  Supra,  p.  30. 


(«)  King's  Proctor  v.  Daines,  3  Hagg. 
218 ;  and  see  Langley  v.  Thomas,  26 
L.  J.  Oh.  609. 

(w)  Olynn  v.  Oglander,  2  Hagg.  428. 


WHAf   fNg*RUMiiNT6   ARE   NOT   TlistAMENTARY.  SS 

another  case,  a  paper  addressed  by  a  testator  to  his  executors  chapter  n. 
was  held  not  to  be  testamentary,  the  same  not  being  dispositive 
in  terms,  nor  shewn  by  extrinsic  evidence  to  have  been  so  in- 
tended (x).  In  this  case  Sir  Herbert  Jenner  observed  that  there 
was  this  distinction  in  the  consideration  of  papers  which  are  in 
their  terms  dispositive,  and  those  which  are  of  an  equivocal 
character,  that  the  first  will  be  entitled  to  probate,  unless,  as  in 
Nicholls  V.  Nicholls  (y),  they  proved  not  to  have  been  written 
animo  testandi ;  whilst,  in  the  latter,  the  animus  must  be  proved 
by  the  party  claiming  under  it. 

But,  as  already  observed,  an  instrument  is  not  testamentary  Instrument 
merely  because  actual  enjoyment  under  it  is  postponed  until  after  tamentaryby 
the  donor's  death.     If  it  has  present  effect  in  fixing  the  terms  of  postponing 
that' future  enjoyment,  and  therefore  does  not  require  the  death 
of  the  alleged  testator  for  its  consummation,  it  is  not  a  will. 
Therefore,  where  there  was  an  agreement  for  a  lease,  which  con- 
tained a  provision  for  the  distribution  of  the  rent  after  the  lessor's 
death  among  his  grandchildren,  of  whom  the  lessee  was  one,  it 
was  held  that  this  provision,  being  part  of  the  consideration  for 
which  the  lessee  was  to  pay  his  rent,  was  irrevocable  ;  it  was  there- 
fore not  testamentary  (2).     The  Court  was  asked  to  grant  probate  Probate  of    > 
only  of  a  part  of  the  document,  namely,  that  which  contained  hTatrumwit. 
the  provision  in  question  :  and  as  to  this.  Sir  J.  P.  Wilde  said  he 
had  met  with  no  case  where  it  had  been  done,  although  he  by 
no  means  said  it  could  not  be  done.     And  in  fact,  in  the  case  (there 
cited)  of  Doe  d.  Cross  v.  Cross  (a),  where  an  instrument  in  the 
form  of  a  power  of  attorney  was  given  by  a  person  abroad,  whereby 
he  appointed  his  mother  to  receive  the  rent  of  his  lands  for  her 
own  use,  until  he  might  return  to  England ;  or  in  the  event  of 
his  death,  he  "  thereby  assigned  and  delivered  to  her  the  sole 
claim  to  his  lands,"  but  her  occupancy  was  to  cease  on  his  return  : 
this  instrument  was  properly  executed  as  a  will,  and  was  held 
to  be  a  good  will  of  the  lands  in  question.     The  Court  was  clear 
that  there  was  no  objection  to  one  part  of  an  instrument  operating 
in  praesenti  as  a  deed,  and  another  in  futuro  as  a  will. 

But  the  fact  that  the  document  is  executed  as  a  wUl,  and  that, 
either  wholly  or  partially,  it  is  to  take  effect  after  the  donor's 
death,  does  not  necessarily  make  it  testamentary  (6). 

(x)  Oriffin  v.  Ferard,  1  Curt.  97.  (a)  8  Q.  B.  714.     See  also  Peacock  v. 

(y)  2  Phillim.  180.  Monk,  1  Ves.  sen.  127.     Wolfev.  Wolfe, 

(z)  In  bonis  Robinson,  L.  E.,  1  P.  c&  [1902]  2  Ir.  246. 

D.  384  ;  and  see  Patch  v.  Shore,  2  Ur.  &  (6)  Thorncroft  v.  Lashmar,  31  L.  J.  P. 

Sm.  589.  150. 
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CHAPTER  n. 


Where  property  is  given  by  will,  and  a  trust  affecting  it  is 
created  dehors  the  will,  the  title  of  the  cestui  que  trust  is  not 
testamentary  (c). 


Contingent 
wills. 


IV. — Contingent,  Joint,  and  Mutual  Wills.— A  wUl  may  be 

made  so  as  to  take  effect  only  on  a  contingency  (d)„  and  if  the 
contingency  does  not  happen  the  will  ought  not  to  be  admitted  to 
probate  (e).  The  contingency  will  generally  attach  to  every  part 
of  the  wUl,  e.g.,  to  a  clause  revoking  former  wills  (/}.  But  a  codicil 
in  other  respects  contingent  will  be  admitted  to  probate,  because 
it  may  operate  as  a  republication  of  the  will  (g).  A  reference  to 
some  impending  danger  is  common  to  most  of  these  cases,  and  the 
question  is  whether  the  possible  occurrence  of  the  event  is  the 
reason  for  the  particular  disposition  which  the  testator  makes  of 
his  property,  as  where  he  says,  "  Should  anything  happen  to  me 
on  my  passage  to  W.,  I  leave,"  &c.  (h)  ;  or  only  the  reason  for 
making  a  will,  as  where  he  says,  "  In  case  of  accident,  being  about 
to  travel  by  railway,  I  bequeath,"  &c.  (i).  A  will  may  also  be 
made  contingent  on  the  assent  of  another  person  (j). 

A  will,  intended  to  take  effect  as  an  exercise  of  a  power,  is  not 
necessarily  conditional  on  the  existence  of  the  power,  if  the  testator 
has  an  interest  independent  of  the  power  (/c),  or  a  power  not 
expressly  referred  to  (I),  sufficient  to  support  the  disposition ; 
for  if  an  intention  appears  to  dispose  of  the  property,  it  matters 
not  that  the  testator  mistook  the  origin  or  nature  of  his  dispositive 


(c)  CuUen  v.  Att-Qen.  for  Ireland, 
h.  R.,  1  H.  L.  190  ;  Be  Maddock,  [1901] 
2  Ch.  372.  On  the  question  whether  an 
instrument  which  is  testamentary  in  its 
character,  but  inadmissible  to  probate, 
can  be  enforced  as  creating  a  trust,  see 
Smith  V.  Atteraoll,  1  Russ.  266  ;  Johnson 
V.  Ball,  5  De  G.  &  S.  89  ;  Gonsett  v. 
Bell,  1  Y.  &  C.  C.  C.  at  p.  577. 

(d)  See  In  bonis  Nevms,  7  Jur.  N.  S. 
688. 

(c)  Parsons  v.  Lanoe,  1  Ves.  sen.  190  ; 
Sinclair  v.  Hone,  6  Ves.  607. 

(/)  In  bonis  Hugo,  2  P.  D.  73. 

(sr)  In  bonis  Do  Silva,  30  L.  J.  P.  171  ; 
In  bonis  Colley,  3  L.  R.  Ir.  243. 

(h)  Boberts  v.  BoberU,  31  L.  J.  P.  46  ; 
In  bonis  Porter,  L.  R.,  2  P.  &  D.  22  ;  In 
bonis  Bobinaon,  ib.  171 ;  Lindsay  v. 
Lindsay,  ib.  459  ;  In  bonis  Hugo,  2  P. 
D.  73. 

(i)  In  bonis  Thorne,  34  L.  J.  P.  131  ; 
In  bonis  Dobson,  L.  R.,  1  P.  &  D.  88  ; 
In  bonis  Martin,  ib.  380 ;  In  bonis 
Stuart,  21  L.  R.  Ir.  105.     But  the  ex- 


pressions used  by  the  testator  must  be 
such  as  clearly  to  indicate  his  intention 
that  the  will  is  only  to  take  effect  upon 
his  death  during  a  particular  journey 
or  period  ;  if  the  expressions  are  equi- 
vocal, the  will  will  not  be  regarded  as 
conditional,  but  will  be  admitted  to  pro- 
bate, though  the  journey  or  period  has 
been  completed :  In  bonis  Mayd,  6  P. 
D.  17  ;  In  bonis  Spratt,  [1897]  P.  28  ; 
Halford  v.  Halford,llSQT]  P. 36;  Towns- 
end  V.  Moore,  [19051  P.  66. 

{j}  In  bonis  Smith,  L.  R.,  1  P.  &  D.  717. 

(k)  Southall  V.  Jones,  28  L.  J.  P.  1 12 ; 
Jones  V.  Southall,  30  Beav.  187  ;  Sing 
V.  Leslie,  2  H.  &  M.  68,  post,  Chap. 
XXIII.  This  interest  must  be  a  be- 
queathable  interest.  The  will  of  a 
married  woman  would  be  inoperative 
to  dispose  of  such  an  interest :  Price  v. 
Parker,  16  Sim.  198 ;  unless  the  case 
comes  within  the  Married  Women's 
Property  Act,  1882. 

(i!)  Be  Wilmot,  29  Beav.  644  ;  Brtice 
V.  Bruce,  L.  R.,  11  Eq.  371. 
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power.     And  if  the  testator  has  no  interest,  still  the  will  may    chapter  ii. 
raise  a  case  of  election  (m).  " 

Where  the  will  is  in  terms  clearly  contingent,  and  the  con- 
tingency has  failed,  the  will  cannot  either  as  to  real  estate  (w), 
or,  since  the  Wills  Act,  as  to  personal  estate  (o),  be  set  up  but  by 
some  act  amounting  to  a  re-execution  of  it  (p).  Without  some 
such  act  it  is  a  nullity,  and  a  previous  will  stands  unrevoked  (q). 
When  on  the  death  of  the  testator  the  event  is  still  in  suspense, 
general  probate  will  be  granted  at  once  (r).  Of  course  the  question 
still  remains  open  what  effect  the  will  is  to  have. 

Two  or  more  persons  may  make  a  joint  will,  which,  if  properly  Joint  will, 
executed  by  each,  is,  so  far  as  his  own  property  is  concerned,  as 
much  his  will,  and  is  as  well  entitled  to  probate  upon  his  death, 
as  if  he  had  made  a  separate  will  (s).  But  a  joint  will  made  by 
two  persons,  to  take  effect  after  the  death  of  both,  will  not  be 
admitted  to  probate  during  the  life  of  either  (t).  Joint  wills 
are  revocable  at  any  time  by  either  of  the  testators  during  their 
joint  lives,  or,  after  the  death  of  one  of  them,  by  the  survivor  (u). 

Mutual  wills  are  recognised  by  the  Eoman  Dutch  law  which  Mutual  wills. 
is  in  force  at  the  Cape  of  Good  Hope,  Ceylon,  &c.  A  mutual 
will  is  regarded  as  being  in  effect  two  separate  wills,  in  which 
the  disposition  of  each  testator  is  treated  as  applicable  to  his  share 
of  the  joint  property  (v).  Instruments  of  this  nature  are  unknown 
to  the  testamentary  law  of  this  country  (w),  and  with  us  the  term 
"  mutual  will "  is  generally  applied  to  the  case  of  two  persons 
making  a  will  by  which  each  leaves  all  his  property  to  the  other  (x). 
A  mutual  compact  by  two  persons  to  make  testamentary  dis- 
positions in  each  other's  favour  is  apparently  enforceable  in  equity 
in  some  cases,  as  where  the  survivor  accepts  the  benefits  under 

(m)  Se  Brooksbank,  34  Ch.  D.  IGO.  1177  ;    Re  MiskeUy,  Ir.  R.,  4  Eq.  62  ; 

(n)  Parsons  v.  Lanoe,  1  Ves.  sen.  190.  In  bonis  Piazzi-Smyfh,  [1898]  P.  7. 

(o)  BoberU  v.  Roberts,  supra;  In  bonis  (t)  In  bonis  Raine,  1  Sw.  &  Tr.  144  ; 

Winn,  2  Sw.  &  Tr.  147.     Secus,  before  In  bonis  Piazzi-Smyth,  supra. 

1  Vict.  c.  26,  Burton  v.   Collingwood,  (m)  Hdbson  v.  Blackburn,  1  Add.  274  ; 

4  Hagg.    ]  76  ;    Strauss  v.  Schmidt,  3  In  bonis  Lovegrove,  2  Sw.  &  Tr.  453  ;  In 

Phillim.  209.  bonis  Fletcher,  11  L.  R.  Ir.  359. 

(p)  In  bonis  Cawthron,  33  L.  J.  P.  23.  (b)  Denyssen  v.  Mostert,  L.  R.,  4  P.  C. 

(g)  In  bonis  Robinson,  L.  R.,  2  P.  &  236 ;    Bias  v.  De  Livera,  5  App.  Cas. 

D.  171.  (P-  C.)  123,  13G. 

(r)  In  bonis  Cooper.  1  Deane,  Ecol.  (w)  See  Will.  Exors.,  p.  7  (10th  ed.). 

R.  9.     It  is  presumed,"  though  it  is  not  See  also  1  Cowp.  208  ;   1  Add.  277. 

so  stated  in  the  report,  that  the  children  (x)  In  bonis  Lovegrove,  2  Sw.  &  Tr. 

were  minors.     See  also  In  bonis  Bang-  453.     In  In  bonis  Piazzi-Smyth  (supra) 

ham,  1  P.  D.  429.  the  will  was  partly  joint  and  partly 

(«)  In  bonis  Stracey,    1   Jur.   N.   S.  mutual. 
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"■    the  dispositions  of  the  deceased  testator  {y).     But  such  a  compact 
must  be  clear  and  fair  in  its  terms  to  make  it  binding  (z). 


Probate  how 
far  conclusive 
as  to 
personalty. 


v.— Effect  of  Probate.  —  "  The  granting  of  probate,"  says 
Mr.  Jarman  (a),  "is  conclusive  as  to  the  testamentary  character 
of  the  instrument  in  reference  to  personalty"  (&).  Everything 
included  in  the  probate  copy  (c),  but  no  word  besides  (d),  must  be 
taken  by  the  Court  of  Construction  to  be  part  of  the  will,  and  the 
original  will  cannot  be  appealed  to  for  the  purpose  of  shewing 
that  such  copy  is  erroneous  (e).  Thus  where  probate  was  granted, 
with  cross  lines  drawn  over  the  bequests  of  certain  legacies,  Lord 
Cranworth  held  that  it  was  to  be  taken  as  conclusively  settled  by 
the  probate,  that  the  will  was  at  its  execution  in  the  state  in  which 
it  was  then  found  ;  i.e.,  that  the  testator  had  executed  the  instru- 
ment with  the  cross  hnes  drawn  over  it  (/).  That  being  so,  the 
only  question  for  him  to  determine  was,  what  did  the  instru- 
ment mean  ?  and  he  thought  the  meaning  was,  that  the  testator's 
original  intention  to  give  the  legacies  had  ceased,  and  that  he 
had  placed  the  lines  there  to  shew  this.  The  result  was  that 
the  legacies  were  struck  out  (g).  Neither  was  it  competent  for 
the  Court  of  Chancery,  on  the  ground  that  legacies  given  by  a 

the  purpose  of  raising  the  question  of 
domicil,  and  the  decision  of  the  Probate 
Court  on  that  question  will  not  bind  the 
parties  in  a  suit  for  the  administration 
of  the  estate :  Concha  v.  Concha,  11 
App.  Gas.  541. 

(c)  Oann  v.  Gregory,  3  D.  M.  &  G. 
777.  Probate  in  facsimile  was  also 
granted  in  In  bonis  Raine,  34  L.  J.  P. 
125,  post,  Chap.  V. 

(d)  Barnahy  v.  Tassell,  L.  R.,  11  Eq. 
368.  As  to  omission  from  the  probate 
of  scurrilous  imputations  on  character, 
see  In  bonis  Honywood,  L.  R.,  2  P.  &  D. 
251.  As  to  the  omission  from  the  pro- 
bate of  words  inserted  by  mistake,  see 
ante,  p.  30. 

(c)  But  the  Court  sometimes  looks  at 
the  original  will  to  see  whether  the 
punctuation  or  the  mode  in  which  it  is 
written  throws  any  light  on  its  con- 
struction :  post,  p.  44.  If  the  probate 
copy  is  erroneous,  it  ought  to  be  sent 
back  to  the  Court  of  Probate  for  recti- 
fication. 

(f)  The  general  presumption  is  that 
alterations  in  a  will  were  made  after  its 
execution :  see  post,  Chap.  VII.  ;  but 
that  is  for  the  consideration  of  the  Court 
of  Probate. 

(g)  Oann  v.  Qregory,  3  D.  M.  &  G. 
777. 


(y)  Dufour  v.  Pereira,  1  Dick.  419 ; 
Stone  V.  Hoskins,  [1905]  P.  194,  where 
a  fuller  report  of  the  judgment  in  Dufour 
V.  Pereira  is  referred  to. 

(z)  Lord  Walpole  v.  Lord  Orford, 
3  Ves.  402.  As  to  promises  to  make 
testamentary  dispositions  in  favour  of 
particular  persons,  see  above,  p.  2S. 

(a)  First  edition,  p.  22. 

(6)  "  See  Douglas  v.  Cooper,  3  My.  & 
K.  378.  The  executors  are  considered 
as  representing  the  legatees,  in  regard 
to  the  litigation  respecting  the  validity 
of  the  will ;  and  unless  a  case  of  fraud 
and  collusion  can  be  made  out  against 
them,  the  legatees  are  bound  by  the 
adjudication  in  the  suit  to  which  the 
executors  are  parties  :  Colvin  v.  Fraser, 
2  Hagg.  292  ;  Wood  v.  Medley,  1  Hagg. 
645  ;  Netvell  v.  Weeks,  2  PhilHm.  224  ; 
and  that,  too,  though  the  same  persons 
are  executors  under  two  conflicting 
testamentary  instruments  :  Hayle-  v. 
Hasted,  1  Curt.  236.  The  Court,  how- 
ever, sometimes  directs  the  parties 
interested  to  be  brought  before  it : 
Reynolds  v.  Th/rupp,  1  Curt.  570." 
[Note  by  Mr.  Jarman.]  But  if  the 
administration  of  the  property  is  af- 
fected by  a  question  as  to  the  testator's 
domicil,  the  executors  are  not  deemed 
to  represent  the  persons  interested  for 
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codicil  were  fraudulently  obtained,  to  declare  the  legatee  a  trustee  chapter  n. 
for  the  person  who  would  otherwise  have  taken.  The  objection  on 
the  ground  of  fraud  should  be  taken  in  the  Probate  Court,  which, 
on  being  satisfied  of  the  fraud,  would  direct  probate  to  issue, 
omitting  that  part  containing  the  bequest  complained  of  {h), 
or  declaring  that  the  legatees  are  trustees  for  the  claimant  (i). 
So  if  it  is  alleged  that  words  have  been  inserted  in  the  will  by 
mistake,  this  can  only  be  corrected  by  the  Court  of  Probate  (/). 
And  practically  this  division  of  jurisdiction  is  continued  as  between 
the  Chancery  and  Probate  Divisions  of  the  High  Court  of  Justice  (k), 
the  judges  of  the  former  Division  declining  (in  their  discretion)  to 
exercise  the  jurisdiction  of  the  latter  in  matters  of  probate  (I). 

The  Court  of  Probate  Act,  1857  (m),  gives  to  probate,  after  As  to  realty, 
citation  of  the  heir  and  other  persons  interested,  and  proof  in 
solemn  form,  the  same  effect  with  regard  to  realty  as  it  had  before 
with  regard  to  personalty  (n).  But  the  granting  of  probate  in 
common  form  had  no  effect  as  regards  real  estate,  either  freehold 
or  copyhold  (o),  except  (under  the  Act  of  1857)  to  furnish  prima 
facie  evidence  of  the  vahdity  and  contents  of  the  will  (p). 

Under  the  old  law,  a  will  disposing  of  real  estate  only  was  not  Will  of  real 

entitled  to  probate  (q)  unless  it  appointed  an  executor,  in  which  Whether 

case  it  was  entitled  to  probate  (r) ;  and  if  the  executor  renounced,  entitled  to 

probate. 

{h)  Allen  v.  M'Pherson,  1  H.  L.  Ca.  is  to  be  tested  by  the  same  considera- 

191,  11  Jur.  785,  affirming  1  Phil.  133,  tions.     For  i£  there  were  any  difference 

and  reversing  5  Beav.  469 ;  Hindson  v.  between  them,  it  would  be  absurd  to 

Weatherill,  5  D.  M.  &  G.  301.     So  the  enact  that  probate  of  one  should  be 

Court  of  Chancery  had  no  jurisdiction  conclusive  evidence  of  the  validity  of 

to  set  aside  a  will  of  lands  for  fraud.  the  other.     Consequently  it  must  be  a 

The  remedy  was  by  ejectment :  Jones  will  executed  since  and  according  to  the 

V.  Gregory,  2  D.  J.  &  S.  83.  stat.  1  Vict.  o.  26 :    Campbell  v.  Lucy, 

(i)  Beits  V.  Doughty,  5  P.  D.  26.     Pro-  L.  R.,  2  P.  &  D.  209.     It  is  not  neces- 

bate  may  also  be  revoked  on  the  ground  sary  to  cite  the  assignee  of  the  heir  ;  if 

of  fraud  :  Birch  v.  Birch,  fl902]  P.  130.  the  heir  is  a  party,  his  assignee  will  be 

(j)  Re  Bywater,  18  Ch.  D.  17.  bound :  Jones  v.  'Jones,  L.  R.,  7  P.  D. 

(k)  Meluish  v.  Milton,  3  Ch.  D.  27,  66. 

35.  (o)  Hume  v.  Rundell,  6  Madd.  331. 

(I)  Pinney  v.   Hunt,   6   Ch.   D.   98 ;  See  also  Bonser  v.  Bradshaw,  5  Jur. 

Bradford  v.    Youn^,  L.  R.,  26  Ch.  D.  N.  S.  86  ;  Loffus  v.  Maw,  3  Giff.  592. 

656  ;  Smart  v.  Tranter,  L.  R.,  40  Ch.  D.  (p)  Barraclough  v.  Qreenhough,  L.  R., 

165,  43  Ch.  D.  587.    In  Re  Birchall,  29  2  Q.  B.  612. 

W.  R.  461,  the  person  who  had  com-  (?)  In  bonis  Bootle,  L.  R.,  3  P.  &  D. 

mitted  the  fraud  was  dead ;    Malins,  177;    In  bonis  Lloyd,  9  P.  D.  65 ;   In 

V.-C,    presumed    that   he   had   acted  bonis    Gunn,    ib.    242    (conversion    of 

properly  on  the  ground  that  he   was  money  into  realty,  &o.). 

a    person  "  of    the  greatest  apparent  (r)  OThvyer  v.  Geare,  1  Sw.  &  Tr. 

respectability  and  holding  the  highest  465 ;    In  bonis  Hornbuckle,   15  P.   D. 

ofiioes."  149.     In  Broumrigg  v.  Pike,  7  P.  D.  61, 

(m)  20  &  21  Vict.  c.  77,  ss.  61,  62.  and  in  In  bonis  Cubbon,  11  P.  D.  169, 

\n)  To  bring  a  will  within  the  pur-  the  testatrix  also  had  separate  personal 

view  of  this  enactment,  it  must  be  one  est-ate. 
which  both  as  to  realty  and  personalty 
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a  grant  of  administration  with  the  will  annexed  would  be  made  (s). 
But  in  the  case  of  a  testator  who  makes  a  wiU  disposing  of  real 
estate  (t)  and  dies  since  December  31,  1897,  the  real  estate  vests 
on  his  death  in  his  personal  representatives,  and  their  assent  is 
necessary  to  any  devise  contained  in  the  will.  In  such  a  case, 
therefore,  the  will  must  be  proved,  and  the  Land  Transfer  Act,  1897, 
accordingly  enacts  that  probate  and  administration  may  be  granted 
in  respect  of  real  estate  only,  although  there  is  no  personal  estate. 

As  to  probate  of  appointments  under  testamentary  powers, 
see  Chapter  XXIII. 

Even  with  respect  to  personal  estate,  the  granting  of  probate 
of  any  paper  has  no  other  effect  than  to  establish  generally  its 
claim  to  be  received  as  testamentary  (tt) ;  and  it  remains  for  the 
Court  of  Construction  to  determine  the  meaning  and  effect  of  the 
instrument  thus  stamped  with  a  testamentary  character  (m).  The 
adjudication  of  this  Court  may,  and  often  does,  render  the  paper 
wholly  nugatory.  It  may  be  found  not  to  contain  any  intelligible 
disposition  of  the  deceased's  property  (v),  or  to  be  in  substance  the 
same  as  or  in  substitution  for  another  paper  of  which  probate 
has  been  granted  (mi)  ;  or  that  its  provisions  are  invalid  according 
to  the  law  of  a  foreign  country,  which  constituted  the  domicjl 
of  the  maker  at  the  time  of  his  decease  (a;)  ;  in  a,ll  which  cases  the 
instrument  so  proved  operates  merely  as  an  appointment  of  an 
executor,  who  distributes  the  property  as  under  an  intestacy. 

And  to  determine  the  construction,  the  original  will,  both  of 
real  and  personal  property,  may  be  looked  at  («/).  It  was  said, 
indeed,  by  Sir  W.  Grant  (2),  that  his  decision  on  the  construc- 
tion of  the  will  before  him  could  not  depend  on  the  grammatical 
skill  of  the  writer,  in  the  position  of  the  characters  expressive  of 
a  parenthesis  :  that  it  was  from  the  words  and  from  the  context, 
not  from  the  punctuation,  that  the  sense  must  be  collected.    And 


(s)  In  bonis  Jordan,  L.  R.,  1  P.  &  D. 
555. 

(t)  "  Real  estate  "  does  not  include 
copyholds  or  customary  freeholds 
where  admission  is  necessary :  Land 
Transfer  Act,  1897,  s.  1,  subs.  4. 

{tt)  As  to  what  papers  are  testa- 
mentary, see  In  bonis  Durance,  L.  R.,  2 
P.  &  D.  406  :  Toomer  v.  Sobinsha,  [1907] 
P.  106.  Compare  In  b.  Da  Silva,  30 
L.  J.  P.  cited  ante,  p.  40. 

(u)  In  bonis  Mundy,  30  L.  J.  P.  85. 

(v)  See  OawUr  v.  Standerwick,  2  Cox, 
16  ;  Mayor,  dkc,  of  Ohticester  v.  Wood, 
3  Hare,  131,  1  H.  L.  Ca.  272. 


(w)  See  Heming  v.  Cluiterbiick,  1 
Bli.  N.  S.  479  ;  s.o.  nom.  Hemming  v. 
Ourrey,  1  D.  &  CI.  35 ;  Walsh  v.  Glad- 
stone, 1  Phil.  290,  13  Sim.  261  ;  Campbell 
V.  Radnor,  1  Br.  C.  C.  271. 

(a)  Thornton,  v  Curling,  8  Sim.  310  ; 
see  ante,  p.  7,  n.  («).  Probate  is  not 
conclusive  of  domioil:  Bradford  v. 
Young,  26  Ch.  D.  656;  De  Mora  v. 
Concha,  29  Ch.  D.  268. 

{y)  See  Mr.  Hare's  note  to  Walker  v. 
Tipping,  9  Ha.  802, n.,  wheiePhilipps  v. 
Chamberlaine,  4  Ves.  57,  and  Compton 
V.  Bloxham,  2  Coll.  204,  are  referred  to. 

(j)  Sanford  v.  Raikes,  1  Mer.  651. 
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CHAPTER  II 


there  are,  probably,  few  imaginable  cases  in  which  punctuation 
could  exercise  a  very  important  influence  upon  the  construction  (a).  '■ 
But  in  recent  times,  the  Courts  have  without  hesitation  adopted 
the  practice  of  examining  original  wills  "  with  a  view  to  see  whether 
anything  there  appearing, — as,  for  instance,  the  mode  in  which  it 
was  written,  how  '  dashed  and  stopped,' — could  guide  them  in  the 
true  construction  to  be  put  upon  it"  (b).  And  where  a  will  is  in 
a  foreign  language,  and  the  probate  copy  is  a  translation,  the  Court 
may  look  at  the  original  will,  or  a  copy  of  it,  in  order  to  ascertain 
its  meaning  (c). 

Probate  of  the  will  of  a  married  woman  is  now  granted  to  her  Probate  of 
executor  in  the  ordinary  form  without  anv  exception  or  limita-  ^'l^P^ 

■^  _     _  "  J^      _  married 

tion  [d).  Formerly  it  was  limited  to  property  which  she  had  women, 
power  to  dispose  of  and  had  disposed  of,  with  administration 
cajterorum  to  the  husband ;  and  under  the  Judicature  Act, 
1873  (e),  it  was  the  duty  of  the  Probate  Division  (so  far  as  could 
properly  and  conveniently  be  done)  to  decide  whether  any  par- 
ticular fund  was  separate  property  or  not  (/").  Formerly  also  if 
a  married  woman  made  a  will  by  which  she  merely  exercised  a 
power  of  appointment,  and  appointed  an  executor,  probate  could 
not  be  granted  (g).  The  present  practice  is  based  on  the  Married 
Women's  Property  Act,  1882  (h) ;  but  is  not  confined  to  cases  where 
the  testatrix   has   the   powers  conferred  by  that  Act.     Whether 


{a)  See  per  Pir  E.  Sugden,  Heron  v. 
Stohes,  2  Dr.  &  War.  98  ;  and  per  Lord 
Westbury,  Oordon  v.  Oordon,  L.  R., 
5  H.  L.  276. 

(6)  Per  K.  Bruce,  L.  J.,  in  Manning 
V.  Purcell,  24  L.  J.  Ch.  523,  n.  ;  also 
reported  7  D.  M.  &  G.  55.  See  also 
Compton  V.  Bloxham,  2  Coll.  201  ;  Child 
V.  Elsworth,  2  D.  M.  &  G.  683 ;  Oppen- 
heim  v.  Henry,  9  Hare,  802,  n.  ;  Oaunt- 
lett  V.  Garter,  17  Beav.  590  ;  Milsome  v. 
Long,  3  Jur.  N.  S.  1073 ;  Be  Harrison, 
30  Ch.  D.  390.  In  Oann  v.  Gregory, 
3  D.  M.  &  G.  780  (already  referred  to), 
Lord  Cranworth  expressed  his  opinion 
that  the  will  could  not  be  looked  at  for 
the  purpose  of  virtually  reversing  the 
decision  of  the  Probate  Court  with 
respect  to  the  form  of  the  probate  copy 
in  question.  In  Re  Wyatt,  4  T.  L.  R. 
245,  the  Court  referred  to  the  original 
will  for  the  purpose  of  supplying  the 
name  of  an  annuitant :  it  had  been 
erased  and  was  left  blank  in  the  probate 
copy. 

(c)  L'Fit  V.  L'Batt,  1  P.  W.  526 ;  Se 
Clifs  Trusts,  [1892]  2  Ch.  229.     The 


proper  course,  however,  seems  to  be  to 
apply  to  the  Court  of  Probate  to  correct 
the  translation.  In  Steignes  v.  Steignes, 
Mos.  296,  the  word  meiibles  in  the 
original  will  was  translated  "  move- 
ables "  in  the  probate  copy,  "  by 
which,"  said  the  Solicitor  -  General, 
arguendo,  "we  must  go":  and  the 
Court  construed  the  will  as  if  "move- 
ables "  had  been  the  word  used  by  the 
testator. 

(d)  In  honis  Price,  12  P.  D.  137.  See 
also  Re  Lambert's  Estate,  39  Ch.  D.  626  ; 
Smart  v.  Tranter,  43  Ch.  B.  587 ;  Re 
Atkinson,  [1899]  2  Ch.  1.  It  is  not 
necessary  that  the  will  should  dispose 
of  her  separate  estate  :  In  bonis  levers, 
13  L.  R.  Ir.  1. 

(c)  36  &■  37  Vict.  i;.  66. 

{/)  In  bonis  Tharp,  3  P.  D.  76. 

(g)  Tvgman  v.  Hopkins,  4  M.  &  Gr. 
389;  O'Divyer  v.  Geare,  1  Sw.  &  Tr. 
465  ;  In  bonis  Barden,  L.  R.,  1  P.  &  D. 
325  ;  In  bonis  Tharp,  3  P.  D.  76  ;  In 
bonis  Tomlinson,  6  P.  D.  209. 

(h)  45  &  46  Vict.  c.  75. 
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she  has  or  not  any  such  powers  the  probate  is  conclusive,  as  regards 
the  right  of  the  executors  to  get  in  the  assets,  in  the  Chancery 
Division,  but  it  does  not  alter  the  beneficial  title  of  the  husband 
to  any  property  which  the  wife  had  no  power  to  dispose  of ;  the 
executors  will  hold  such  property  in  trust  for  the  husband  (i).  If 
no  executor  is  appointed  and  there  is  a  partial  intestacy,  the  husband 
is  entitled  to  administration  with  the  will  annexed  in  preference  to 
the  next  of  kin  of  the  testatrix  (j). 

If  a  married  woman  domiciled  abroad  makes  a  will,  appointing 
executors,  which  is  invalid  by  the  law  of  her  domicil,  but  is  operative 
under  English  law  (e.g.,  as  an  appointment  under  a  power),  adminis- 
tration with  the  will  annexed  may  be  granted  to  the  executors  (k). 

If  probate  of  an  invalid  will  is  granted  in  common  form,  the 
executor  can  sue  for  and  give  a  good  discharge  for  any  debt  due 
to  the  deceased  (l).  If  probate  is  revoked,  it  is  for  some  purposes 
treated  as  a  nullity  ab  initio  (m),  but  how  far  this  doctrine 
extends  does  not  seem  to  have  been  decided. 


(i)  Smart  v.  Tranter  (in  C.  A.),  43 
Ch.  D.  587,  reversing  on  the  latter  point 
the  decision  of  Kay,  J.,  s.c.  40  Ch.  D. 
165. 

(?)  Rules  of  1887,  cited  39  Ch.  D. 
627,  n.  And  if  there  is  an  executor, 
but  separate  estate  is  undisposed  of, 
the  husband  surviving  is  entitled  bene- 


ficially :  Re  Lamberts  Estate,  39  Ch.  D. 
626. 

(4)  In  bonis  Trefond,  [1899]  P.  247 ; 
In  bonis  Vannini,  [1901]  P.  330. 

(l)  Court  of  Probate  Act,  1857,  ss. 
77-8. 

(m)  Per  Lord  Davey  in  Ghan  Kit  San 
V.  Ho  Fung  Hang,  [1902]  A.  C.  at  p.  260. 
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A  WILL  made  during  any  personal  disability  is  not  rendered  valid  Removal  of 

by  the  fact  of  the  disability  having  been  removed  during  the  life  of  ^J^^ '''*"*' 

the  testator,  unless  its  removal  has  been  followed  by  some  act  of  execution 

confirmation  or  adoption  amounting  in  law  to  re-execution  of  the  °  ^  ' 
will  (a). 

I. — Infancy. — At  common  law,  infants  of  a  certain  age,  namely,  old  law. 
males  of  fourteen  and  females  of  twelve,  were  competent  to  dispose 
by  will  of  personalty  (6),  and  such  a  will  was  valid,  although  the 
testator  or  testatrix  afterwards  lived  to  attain  majority  without 
confirming  it  (c).  In  some  places  a  custom  existed  enabling 
infants  of  a  definite  and  reasonable  age  to  devise  real  estate  (d),  but 
in  the  absence  of  such  a  custom  infants  were  incompetent  to  dispose 
of  real  estate  by  will  (e).  Under  the  statute  12  Car.  2,  c.  24,  a  father, 
even  though  an  infant,  could  appoint  guardians  of  his  children  by 
will. 

The  Wills  Act,  1837,  enacts  (sect.  7)  that  no  will  made  by  any  Present  law. 
person  under  the  age  of  twenty-one  years  shall  be  vahd.  And 
by  the  definition  clause  in  the  act  this  provision  is  extended  to 
appointments  of  testamentary  guardians  under  the  Act  of 
Charles  II.  Sect.  11  of  the  Wills  Act  exempts  from  the  operation 
of  the  act  wills  of  personal  estate  made  by  soldiers  on  actual  service 

(a)  Bunter  v.  Coke,  1  Salk.  238,  1  Eq.  Whitmore  v.    Wild,   2  (3i.   Rep.   383 ; 

Ca.  Abr.  172,  pi.  3.     See  also  Noble  v.  Hyde  v.  Hyde,  1  Eq.  Ca.  Abr.  408. 
Willock  (or  Willock  v.  Noble),  and  the  (c)  Hinckley  v.  Simmons,  4  Ves.  160. 

other  oases  cited  post,  p.  54.  (d)  2  Anders.  12. 

(6)  Bishop  V.  SJiarp,  2   Vern.  469  ;  (e)  Stat.  34  &  35  Hen.  8,  o.  5,  a.  14. 
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Mode  of  com- 
puting age. 


or  by  mariners  at  sea,  but  with  this  exception  (as  to  which  see 
Chapter  VI.)  every  will  made  by  an  infant  is  invalid. 

"  It  may  not  be  quite  superfluous  to  remark,"  says  Mr. 
Jarman  (e),  "  that,  in  computing  the  age  of  a  person  for  testa- 
mentary or  other  purposes,  the  day  of  his  birth  is  included ;  thus,  if 
he  were  born  on  the  16th  of  January,  1800,  he  would  have  attained 
his  majority  on  the  15th  of  January,  1821  (/) ;  and  as  the  law  does 
not  recognise  fractions  of  a  day  (g),  the  age  would  be  attained  at 
the  first  instant  of  the  latter  day." 


Onus 
probandi. 


Wills  of 
idiots. 


Of  persons 
deaf  and 
blind. 


II.— Insanity,  Weakness  of  Mind,  jfcc— The  general  rule  is 
"  that  the  onus  probandi  lies  in  every  case  upon  the  party  pro- 
pounding a  will,  and  he  must  satisfy  the  conscience  of  the  Court 
that  the  instrument  so  propounded  is  the  last  will  of  a  free  and 
capable  testator"  (h).  But  if  a  will  is  rational  on  the  face  of  it, 
and  appears  to  be  duly  executed,  it  is  presumed,  in  the  absence  of 
evidence  to  the  contrary,  to  be  valid  (t). 

The  will  of  an  idiot  is  of  course  void  (/).  Mental  imbecility 
arising  from  advanced  age,  or  produced  permanently  or  temporarily 
by  excessive  drinking,  or  any  other  cause,  may  destroy  testamentary 
power  (k). 

"  A  person  who  has  been  from  his  nativity  blind,  deaf  and 
dumb,  is  intellectually  incapable  of  making  a  will,  as  he  wants 
those  senses  through  which  ideas  are  received  into  the  mind  "  (I). 
Blindness  or  deafness  alone,  however,  produces  no  such  inca- 
pacity. And  it  seems  that  a  person  born  deaf  and  dumb,  but 
not-  blind,  though  prima  facie  incapable  (m),  may  be  shewn  to 
have  capacity,  and  to  understand  what  is  written  down  (n) ;  and 


(e)  First  ed.  p.  37. 

(/)  HerbeH  v.  Toriall,  1  Sid.  162, 
s.  0.  nom.  Herbert  v.  Tuckal,  T.  Raym. 
84,  8  Vin.  Dev.  G.  pi.  20;  Anon., 
1  Salk.  44 ;  Eoward's  Case,  2  ib.  62.5. 
But  a  person  attains  "  his  25th  year  " 
when  he  beoomes  24  years  old :  Orant  v. 
Grant,  4  Y.  &  C.  256. 

{g)  See  Lester  v.  Garland,  15  Ves.  257. 

Ih)  Barry  v.  ButUn,  2  Moo.  P.  C.  480  ; 
Browning  v.  BvM,  6  Moo.  P.  C.  435 ; 
Sutlon  V.  Sadler,  3  C.  B.  N.  S.  87; 
Chare  v.  Gleare,  L.  R.,  1  P  &  D.  655 ; 
Fulton  V.  Andrew,  L.  R.,  7  H.  L.  448. 
This  subject  has  been  already  referred 
to  in  connection  with  questions  of  un- 
due influence,  fraud,  &o.,  ante,  p.  3'. 

(i)  See  Foot  v.  Stanton,  1  Dea.  19 ; 
Symes  v.  Green,  1  Sw.  &  Tr.  401. 

(j)  Dyer,  143b. 


(J)  See  Swinb.  P.  II.  ss.  5,  6.  And  as 
to  the  difierenoe  in  proof  of  lucid  inter- 
vals in  case  of  imbecility  from  drinking 
and  ordinary  imbeciUty,  see  Ayrey  v. 
Hill,  2  Add.  206.  In  Foot  v.  Stanton, 
1  Deane,  19,  the  will  of  a  person  subject 
to  epileptic  fits  was  admitted  to  pro- 
bate, although  there  was  np  evidence 
that  the  testatrix  knew  its  contents, 
the  memory  of  the  attesting  witnesses 
failed,  and  a  third  person  declared  she 
was  unfit  to  make  a  will. 

(I)  First  edition  of  this  work,  p.  29. 
See  Co.  Litt.  42b. 

(to)  Swinb.  P.  II.  s.  10. 

(n)  Dickenson  v.  Blissett,  1  Dick. 
268  :  In  re  Harper,  6  M.  &  Gr.  732.  As 
to  the  evidence  required,  see  In  bonis 
Owaton,  31  L.  J.  P.  177  ;  In  bonis  Geale, 
33  L.  J.  P.  125. 
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this  of  course  applies  more  strongly  to  a  person  deaf  and  dumt  chaptekiu. 
from  accident  (o).  Indeed,  it  has  even  been  held  that  a  will  need 
not  be  read  over  to  a  blind  testator  previously  to  its  execution, 
provided  there  be  proof  aliunde  of  a  clear  knowledge  of  the  contents 
of  the  instrument  (p) ;  but  it  is  almost  superfluous  to  observe, 
that,  in  proportion  as  the  infirmities  of  a  testator  expose  him  to 
deception,  it  becomes  imperatively  the  duty,  and  should  be  anxiously 
the  care,  of  all  persons  assisting  in  the  testamentary  transaction, 
to  be  prepared  with  the  clearest  proof  that  no  imposition  has  been 
practised  (q).  This  remark  especially  applies  to  wills  executed  by 
the  inmates  of  lunatic  asylums  (r),  or  any  other  persons  habitually 
or  occasionally  afflicted  with  insanity. 

In  cases  of  weakness  of  mind  arising  from  the  near  approach  In  case  of 
of  death,  strong  proof  is  required  that  the  contents  of  the  will  of^^ind^ 
were  known  to  the  testator  (s),  and  that  it  was  his  spontaneous  strong  proof 
act  (t).    It  is  not,  however,  essential  that  the  testator  should  at  the  kiS)wledge  of 
time  he  signs  the  will  be  mentally  competent  to  understand  it :  contents  of 
if  while  he  is  mentally  competent  he  gives  instructions  for  his 
will,  and  it  is  prepared  in  accordance  with  them,  and  at  the  time 
of  signing  it  he  understands  that  he  is  executing  the  will  for  which 
he  had  given  instructions,  the  will  is  vaUd,  although  at  the  time  of 
signing  it  he  may  not  be  able  to  understand  its  provisions  in  detail  (m)  . 
On  the  other  hand,  a  suspicion  is  justly  entertained  of  a  will  con- 
ferring large  benefits  on  the  person  by  whom  or  by  whose  agent 
it  was  prepared  (v),  or  of  a  will  in  favour  of  a  medical  attendant  in 

(o)  Swinb.  p.  II.  s.  10.  Nichols   v.   Binns,    1    Sw.  &  Tr.   239. 

(p)  Longchamp  d.  OoodfeUow  v.  Fiah,  In  the  case  of  a  person  found  lunatic 

2   B.    &   P.    N.    R.  415 ;  Fincham   v.  by    inquisition,    the    reports    of    the 

Edwards,   3  Curt.  63 ;  and  see  Mitchell  Board    of   Visitors   are   not   ava'Jable 

V.  Thomas,  6  Moo.  P.  C.  C.  137.  as  evidence  to  prove  the  state  of  his 

(j)  As  to  what  amounts  to  undue  mind  at  any  particular  time  by  reason 

influence  in  the  case  of  persons  of  weak  of  s.  186  of  the  Lunacy  Act,  1890  :   Boe 

intellect,  see  Baxidains  v.  Richardson,  v.  Nix,  [1893]  P.  55. 
[1906]  A.  C.  169,  and  other  cases  cited  (s)  Mitchell  v.   Thomas,   6  Moo.   P. 

ante,  p.  31.  C.  C.  137,  12  Jur.  967  ;  Durnell  v.  Cor- 

(r)  "LordEldon  once  mentioned  his  field,  1  Rob.  51,  8  Jur.  915.     But  see 

having  been  concerned  in  a  cause,  in  Reece  v.  Pressey,  2  Jur.  N.  S.  380,  and 

which  a  gentleman  who  had  been  some  compare  the  oases  cited  above,  p.  30, 

time  insane,  and  was  confined  at  Rich-  where  the  necessity  of  an  animus  tes- 

mond,  had  made  a  will.     It  was,  his  tandi  is  explained. 
Lordship  observed,  of  large  contents,  {t)  Tribe  v.  Tribe,  1  Rob.  775,  13  Jur. 

proportioning    the    different   divisions  793  ;   and  see  Dufaur  v.  Croft,  3  Moo. 

with  the  most  prudent  care,  with  a  due  P.  C.  C.  136  ;  Harwood  v.  Baker,  ib.  282  ; 

regard  to  what  he  had  previously  done  In  bonix  Field,  3  Curt.  752  ;  Longford  v. 

for  the  objects  of  his  bounty,  and  in  Purdon,  1  L.  R.  Ir.  75  ;  ArchambauU  v. 

every  respect  pursuant  to  what  he  de-  ArchambauU,  [1902]  A.  C.  575. 
clared  before  his  malady  he  intended  to  {u)  Parker  v.  Felgate,  8  P.  D.  171  j 

have  done  j  and  it  was  held  that  he  was  Perera  v.  Perera,  [1901]  A.  C.  354. 
of  sound  mind  at  the  time.     See  1  Dow,  (v)  Paske  v.  Ollatt,   2  PhiUim.  323 ; 

179  "  [Note  by  Mr.  Jarman].     Martin  Durling  v.  Loveland,  2  Curt.  225  ;  Baker 

V.    Johnston,    1    Fost.     &   Finl.    122  ;  v.  Batt,  2  Moo.  P.  C.  C.  317  ;  Parker  v. 

J. — VOL.   I.  4 
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Part  of  a  will 
may  be  void 
and  the  rest 
valid. 


Lunatics, 


Fraud,  or 
undue  influ- 
ence over  a 
weak  mind. 


Inquisition 
primi  facie 
evidence  o£ 
testamentary 
incapacity. 


whose  house  the  testator  resided  (w) ;  and  the  rule  requiring  strict 
proof  is  not  confined  to  these  cases,  but  extends  to  all  cases  in 
which  circumstances  exist  which  excite  the  suspicion  of  the  Court  (x). 

Where  undue  influence  has  been  exercised  in  obtaining  gifts  by- 
will,  the  whole  will  is  not  necessarily  void,  but  it  wiU  be  left  to  the 
jury  to  determine  what  gifts  were  obtained  by  undue  influence, 
and  such  gifts  only  will  be  declared  void  (y). 

Mr.  Jarman  continues  (yy),  "  A  mad  or  lunatic  person  cannot, 
during  the  insanity  of  his  mind,  make  a  testament  of  land  or 
goods ;  but  if,  during  a  lucid  interval,  he  make  a  testament,  it 
will  be  good  (2).  Lord  Hardwicke  has  observed  that  fraud  and 
imposition  upon  weakness  may  be  a  sufficient  ground  to  set  aside 
a  will  of  real,  much  more  a  will  of  personal  estate  (sed  quaere 
as  to  this  distinction  ?),  although  such  weakness  is  not  a  sufficient 
ground  for  a  commission  of  lunacy  (a).  And  in  Mountain  v. 
Bennet  (&),  Lord  C.  B.  Eyre  laid  it  down,  that  although  a  man 
may  have  a  mind  of  sufficient  soundness  and  discretion  to 
manage  his  affairs  in  general,  yet  if  such  a  dominion  or  influence 
be  obtained  over  him  as  to  prevent  his  exercising  that  discretion 
in  the  making  his  will,  he  cannot  be  considered  as  having  such 
a  disposing  mind  as  will  give  it  efiect.  In  this  case  the  will  was 
attempted  to  be  invalidated  on  the  ground  that  it  was  obtained 
by  the  undue  influence  of  the  testator's  wife,  whom  he  had 
married  from  an  inferior  station,  but  the  will  was  finally  supported, 
amidst  much  conflicting  testimony  as  to  the  state  of  the  testator's 
mind,  principally  on  the  evidence  of  the  attesting  witnesses,  who 
were  persons  of  high  character  and  respectability,  and  were 
unanimous  as  to  the  testator's  sanity  and  freedom  from  control. 

"  It  appears,  that  though  an  inquisition  finding  a  man  a  lunatic 
is  prima  fa;cie  evidence  of  lunacy  during  the  whole  period  covered 
by  such  inquisition,  yet  it  does  not  preclude  proof  that  the  execu- 
tion of  a  will,  or  any  other  act,  occurred  during  a  lucid  interval  (e). 


Duncan,  62  L.  T.  642  ;  Brown  v.  Fisher, 
63  L.  T.  465. 

(to)  Jones  V.  Oodrich,  5  Moo.  P.  C.  C. 
16 ;  and  see  Major  v.  Knight,  4  No. 
of  Cas.  661  ;  Oochcraft  v.  Rawles,  ib. 
237. 

(a;)  Tyrrell  v.  Painton,  [1894]  P.  151, 
supra,  p.  30. 

{y)  Trimleston  v.  D' Alton,  1  D.  &  CI. 
85  ;  Hippesley  v.  Homer,  T.  &  R.  48,  n.  ; 
Lord  Ouillamore  v.  O'Orady,  2  J.  &  Lat. 
210 ;  Haddock  v.  Trotman,  1  Fost.  & 
Finl.  31 ;  Allen  v.  M'Pherson,  1  H.  L. 
Ca.  191,  11  Jur.  785 ;  Farrdly  v.  Corri- 


gan,  [1899]  A.  C.  563  ;  Karunaratne  v. 
Ferdinandus,  [1902]  A.  C.  405. 

(yy)  First  ed.  p.  30. 

(z)  Swinb.  P.  II.  s.  3,  pi.  1,  4  ;  Bever- 
ley's Case,  4  Rep.  123b ;  White  v. 
Driver,  1  Phillim.  84 ;  Brogden  v. 
Brown,  2  Add.  441  ;  Kemble  v.  Church, 
3  Hagg.  273. 

(a)  2  Ves.  aen.  408. 

(6)  1  Cox,  355. 

(c)  Hall  V.  Warren,  9  Ves.  605 ;  In 
bonis  Watts,  1  Curt.  594  ;  and  see  Creagh 
V.  Blood,  2  J.  &  Lat.  509;  Snooh  y. 
Watts,  11  Beav.  105  ;    Cooke  v.  Choi- 
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"  The  principle  is  very  ably  stated  by  Sir  W.  Wynn  in  his  judg-    chapter  m 
ment  in  Gartwright  v.  CartwrigJd  {d)  :    '  If  you  can  establish  that  Lucid 
the  party  afflicted  habitually  by  a  malady  of  the  mind  has  inter-  intervals, 
missions,  and  if  there  was  an  intermission  of  the  disorder  at  the 
time  of  the  act,  that  being  proved,  is  sufficient,  and  the  general 
habitual  insanity  will  not  affect  it ;  but  the  effect  of  it  is  this— 
it  inverts  the  order  of  proof  and  of  presumption ;  for,  until  proof 
of  habitual  insanity  is  made,  the  presumption  is,  that  the  party, 
like  all  human  creatures,  was  rational ;  but  where  an  habitual 
insanity  in  the  mind  of  the  person  who  does  the  act  is  established, 
then  the  party  who  would  take  advantage  of  the  fact  of  an 
interval  of  reason  must  prove  it'"  (e). 

It  has  been  laid  down  that  the  test  of  a  person  being  of  unsound  in  what  un- 
mind  in  a  legal  sense  is  the  existence  of  a  delusion  (/),  or  a  beUef  ^j^"^  "o^ngia" 
in  facts  which  an  ordinary  person  would  not  credit,  or  a  belief 
which  one  cannot  understand  how  any  person  in  his  senses  should 
hold  ;  and  that  mere  eccentricity  of  habits  or  perversion  of  feeling 
and  conduct,  forming  what  is  termed  moral  insanity,  do  not  con- 
stitute legal  incapacity  (g).  General  insanity  must  be  distinguished 
from  partial  insanity  or  monomania.  In  case  of  the  former, 
a  lucid  interval,  a  real  absence  at  the  time  of  making  the  will, 
of  the  disease  itself,  and  not  of  its  apparent  delusions  only,  must 
be  shewn  (h).  In  case  of  the  latter,  opinions  have  differed. 
In  Waring  v.  Waring  (i),  it  was  laid  down  by  Lord  Brougham, 
that  it  was  incorrect  to  speak  of  partial  insanity ;  that  a  mind 
unsound  on  one  subject  could  not  be  called  sound  on  any  ;  and 
that  unless  a  lucid  interval  (as  explained  above)  could  be  shewn, 
testamentary  incapacity  was  the  necessary  consequence,  although 
the  subject  on  which  the  unsoundness  was  manifested  might 
be  quite  unconnected  with  the  testamentary  disposition  in  question. 
It  is  not  perfect  sanity,  however,  but  only  a  mind  that  compre-  A  disposing 
hends  the  testamentary  act,  that  is  required ;  and  in  Banks  v.  ™™'^  suffices. 

mondely,  2  Mao.  &  G.  22 ;   Bannatyne  401  ;    Frere  v.  Peacocke,  1  Rob.  442, 

V.  BanncUyne,  16  Jvn.  SQi;  Roe  \.  Nix,  H  Jur.  247.     See  s.c.  in   a  previous 

[1893]   P.   55.     As   to   deeds,   see   Re  stage,  3  Curt.  664,  where  a  plea  of  here- 

Walker,  ri905]  1  Ch.  160.  ditary   insanity   was   disallowed.     See 

(d)  1  Phillim.  100  ;  and  see  2  ib.  465,  also  Qrimani  v.  Draper,  12  Jur.  925  ; 
2  Add.  209 ;  Steed  v.  Galley,  1  Keen,  Mwiway  v.  Croft,  3  Curt.  671 ;  Diteh- 
620  ;  Tatham  v.  Wright,  2  R.  &  My.  1  ;  burn  v.  Fearn,  6  Jur.  201  ;  Goldie  v. 
Borlase  v.  Borlase,  4  No.  Cas.  106.  Murray,  ib.  608  ;    Austen  v.  Graham, 

(e)  The  evidence  of  sanity  was  held  8  Moo.  P.  C.  C.  493. 

insufficient  in  Qroom  v.  Thomas,  2  Hagg.  (A)  Waring  v.  Waring,  6  Moo.  P.  C.  C. 

433.  341  ;  Smith  v.  Tebbitt,  L.  R.,  1  P.  &  D. 

(/ )  But  see  NichoU  v.  Binns,  1  S w.  &  398. 

Tr.  239.  (i)  6  Moo.  P.  C.  C.  341. 

(?)  Pilkington  v.  Gray,  [1899]  A.  C. 

4^2 
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Goodfellow  (/),  Lord  Brougham's  doctrine,  which  it  was  observed 
was  unnecessary  to  the  decision  of  the  cases  in  which  it  was  stated, 
was  rejected  ;  and  it  was  decided  that  monomania,  which  had  not, 
and  was  not  capable  of  having,  any  influence  on  the  provisions 
of  a  will,  did  not  destroy  the  capacity  to  make  one  ;  that  the  inquiry 
whether  the  monomania  has  or  not  had  any  such  effect  might 
be  difficult,  but  was  not  impracticable  ;  and  that  if,  in  the  result, 
the  Court  was  convinced  that  it  had,  the  conclusion  must  be 
against  the  will.  So,  in  Dew  v.  Clark  (k),  where  the  Prerogative 
Court  was  called  upon  to  decide  as  to  the  testamentary  capacity  of  a 
gentleman  named  Stott,  an  eminent  medical  electrician,  who  had 
an  only  child,  against  whom  he  had  conceived  a  strong  and  ground- 
less aversion,  exhibited  in  a  series  of  absurd  acts  of  harshness 
and  severity,  and  which  he  followed  up  by  making  a  will  in  favour 
of  some  collateral  relations,  to  the  almost  total  exclusion  of  such 
only  child  ;  Sir  J.  NichoU  and  the  Court  of  Delegates  successively 
pronounced  against  the  validity  of  the  will,  after  the  delivery 
of  very  able  and  elaborate  judgments,  which  should  be  perused 
by  all  inquirers  into  this  interesting  subject  (l).  And  a  like 
decision  was  made  in  the  somewhat  similar  case  of  Boughton  v. 
Knight  (m). 

Beliefs  connected  with  religious  subjects  may  amount  to  delusions 
which  prove  testamentary  incapacity  (w).  But  the  fact  that  a 
person  believes  himself  to  be  commanded  by  the  Deity  to  carry 
out  some  particular  work,  does  not  of  itself  prove  that  he  entertains 
delusions  which  incapacitate  him  from  making  a  valid  will  (o). 

Lord  Thurlow  is  said  to  have  intimated  an  opinion,  that  where 
lunacy  is  once  established  by  clear  evidence,  the  party  ought  to 
be  restored  to  as  perfect  a  state  of  mind  as  he  had  before ;  but 
Lord  Eldon  expressed  his  dissent  from  this  notion  [p). 

Where  there  is  a  question  as  to  the  testamentary  capacity  of  a 


(?)  L.  R.,  5  Q.  B.  549.  See  also  Smee 
V.  Smee,  5  P.  D.  84  ;  Mur/ett  v.  Smith, 
12  P.  D.  116  i  Jenkins  v.  Morris,  14  Ch. 
D.  674.  In  the  latter  case  it  was  said 
by  Hall,  V.-O.,  that  it  was  immaterial 
that  the  monomania  was  capable  of 
influencing  the  will,  if  in  fact  it  had  not 
done  so. 

(ft)  3  Add.  79,  5  Russ.  163  ;  and  see 
Fowlia  V.  Davidson,  6  No.  Cas.  461. 
But  see  Oreenwood's  Case,  cited  by  Lord 
Erskine  in  White  v.  Wilson,  13  Ves.  89. 

(I)  See  the  remarks  on  Dew  v.  Clark, 
in  Smith  v.  Tebbitt,  L.  R.,  1  P.  &  D.  398. 

(m)  L.  R.,  3  P.  &  D.  64. 


(w)  Smith  V.  Tebbitt,  supra. 

(o)  Per  Lord  Davey  in  Hope  v. 
Campbell,  [1899]  A.  C.  at  p.  14. 

ip)  Ex  parte  Holyland,  11  Ves.  10. 
See  further  as  to  lunatics  and  their  acts, 
Lord  Ely's  Case  in  D.  P.  in  Ireland, 
1784 ;  1  Ridg.  P.  C.  16 ;  and  the  six 
appendices  ;  Lord  Thurlow's  celebrated 
judgment  in  Att.-Gen.  v.  Parnther,  3  Br. 
C.  C.  441  ;  particularly  Greenwood  v- 
Greenwood,  cited  ib.  p.  444;  1  Fonbl. 
Eq.  46.  See  also  Niell  v.  Morley,  9  Ves. 
478  ;  Hall  v.  Warren,  ib.  605  ;  Chambers 
and  Yatman  v.  Queen's  Proctor,  2  Curt. 
415  ;   and  see  2  De  G.  &  S.  620. 
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testator,  an  executor  propounding  the  will  does  so  at  his  own    ohaptbe  iu, 
risk,  if  he  has  means  of  knowing  the  true  state  of  mind  of  the 
deceased  (q). 

III. — Coverture  under  the  Old  Law. — Before   the  Married  DisabiUty  of 
Women's  Property  Act,  1882,  a  married  woman  was  generally,  un^er^the 
subject  to  the  exceptions  to  be  presently  noticed,  incapable  of  oW  l»w. 
making  a  valid  testamentary  disposition  of  real  or  personal  pro- 
perty.   And,  inasmuch  as  the  former  law  in  this  respect  holds 
good  with  regard  to  all  property  acquired  before  1883  by  a  woman 
married  before  that  date  (r),  the  pre-existing  law  still  requires 
consideration. 

A  married  woman  subject  to  the  old  law  cannot  dispose  by  will  Land, 
of  the  legal  estate  in  freehold  land  except  by  the  exercise  of  a 
power  of  appointment  (s).  And  such  a  power,  if  given  to  her  by  a 
marriage  settlement,  and  thereby  made  exercisable  during  cover- 
ture, may  be  exercised  by  her  during  any  subsequent  coverture  (t). 
In  the  case  of  copyholds,  a  married  woman  can  devise  lands  which 
she  has  surrendered  (after  separate  examination  and  with  the 
consent  of  her  husband)  to  the  use  of  her  will,  but  a  surrender 
made  by  an  unmarried  woman  to  the  use  of  her  will  is  suspended 
during  her  subsequent  coverture  (m).  A  married  woman  can  dispose 
of  an  equitable  fee  simple  or  other  interest  in  land,  whether  freehold 
or  copyhold,  if  it  belongs  to  her  for  her  separate  use  {v),  and  it  is 
immaterial  that  the  legal  estate  is  not  vested  in  trustees,  since  the 
husband,  and  all  persons  on  whom  the  legal  estate  may  devolve,  are 
deemed  trustees  for  the  persons  to  whom  the  wife  has  given  the 
equitable  interest  (w). 

In  Re  Currey  {x),  Chitty,  J.,  expressed  the  opinion  that  a  restraint  Restraint  on 
on  anticipation  does  not  prevent  a  married  woman  from  disposing  anticipation, 
by  wiU  of  property  given  to  her  separate  use. 

(q)  Twist  V.  Tye,  [1902]  P.  92  ;  Page  Arab.  627;  Driver  v.  Thompson,  iT&unt. 

V.  Williamson,  87  L.  T.  146.  294. 

(r)  Be  Harris's  Settled  Estates,  28  Ch.  {v)  Taylor  v.  Meads,  4  D.  J.  &  S.  597  ; 

D.  171  ;  Be  Cuno,  43  Ch.  D.  12.  Pride  v.  Btibl,  L.  E.,  7  Ch.  64.     And 

(s)  Sugden  on  Powers,  153.     See  the  the  will  defeats  the  husband's  equitable 

osise  of  Lawrence  v.  Wallis  (2  Bro.  C.  C.  right  to  curtesy :  Cooper  v.  Macdonald, 

319),  discussed  ib.  463  ;  He  Anstis,  31  7  Ch.  D.  288.    In  Troutbeck  v.  Boughey, 

Ch.  D.  596.  L.  R.,  2  Eq.  534,  the  separate  use  was 

(/)  See  Burnet  v.  Mann,  1  Ves.  sen.  attached  only  to  the  annual  rents.     As 

156 ;   Hawksley  v.  Barrow,  L.  R.,  1  P.  to  the  words  which  will  create  a  sepa- 

&.  D.  147.     But  of  course  a  contrary  rate  use,  see  Chap.  XXXIX. 

intention,  if  expressed,  will  be  given  (w)  Hall  v.  Waterhouse,  5  Giff.  64 ; 

effect  to.     See  post,  p.  54,  n.  (d).  Bennet  v.  Davis,  2  P.  W.  316. 

(u)  Elton  on  Copyholds,   85  ;  George  {x)  56  L.  T.  80. 
V.  Jew  (Oeorge  d.  Thombury  v.  Anon. ), 
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It  seems  also  that  a  contract  before  marriage  as  to  specified 
lands  is  sufficient  to  give  the  wife  an  equitable  power  to  devise 
them  (y),  but  a  mere  renunciation  by  the  husband  of  his  marital 
rights  in  respect  of  his  wife's  real  property  is  not  sufficient  to  give 
her  a  testamentary  power  (2). 

A  married  woman  subject  to  the  old  law  can  make  a  valid  will 
of  personalty  in  pursuance  of  an  agreement  before  marriage,  or 
of  an  agreement  made  after  marriage  for  consideration  (a),  or  if 
the  husband  assents  to  the  particular  will,  either  before  or  after 
her  death,  and  survives  her  (b).  Formerly,  if  the  husband  proved 
her  will  in  general  form,  the  probate  operated  as  an  assent,  but 
since  the  alteration  in  the  practice  with  regard  to  the  probate  of 
married  women's  wills,  this  is  no  longer  so  (c). 

A  married  woman  subject  to  the  old  law  can  dispose  of  personal 
property  over  which  she  has  an  absolute  power  of  appointment  by 
will,  notwithstanding  coverture  (d),  but  if  she  has  a  power  of 
appointment  exercisable  only  in  the  event  of  her  dying  during 
the  lifetime  of  her  husband,  a  will  made  in  exercise  of  the  power 
is  inoperative  if  she  survives  him  (e),  unless  of  course  it  is  re- 
published (/). 

Separate  use.        A  married  woman  subject  to  the  old  law  can  also  dispose  by  will 
of  personal  property  belonging  to  her  for  her  separate  use  (g).    And 


Power  of 
appointment. 


(y)  Wright  v.  Lord  Gadogan,  2  Ed. 
239.  See  Ghurchilly.  Dibbe.n,  9  Sim.  447, 
n. ;  Dillon  v.  Cfrace,  2  Soh.  &  Lef.  463. 

(2)  Dye  V.  Dye,  13  Q.  B.  D.  147. 

(a)  1  Roper,  Husb.  and  Wife,  170. 

(6)  WiUock  V.  Noble,  L.  R.,  7  H.  L. 
580  ;  and  cases  there  cited  :  Elliot  v. 
North,  [1901]  1  Ch.  424.  He  must 
know  the  contents  of  the  will :  Ex  parte 
Fane,  16  Sim.  406 ;  In  bonis  Reay,  4 
Sw.  &  Tr.  215,  31  L.  J.  P.  154:  In 
bonis  Isaacs,  31  L.  J.  P.  158.  The 
assent  may  be  retracted  at  any  time 
before  probate,  unless  it  has  been  given 
or  confirmed  after  the  wife's  death : 
Maas  V.  Sheffield,  1  Rob.  364,  10  Jur. 
417.  For  other  examples  of  wills  ex 
assensu  viri,  see  In  bonis  Cooper,  6  P.  D. 
34  ;  Chappell  v.  Charlton,  56  L.  J.  P.  73. 
As  to  circumstances  which  will  raise  a 
presumption  of  the  husband's  consent, 
see  Brook  v.  Turner,  2  Mod.  172. 

(c)  Re  Atkinson,  [1899]  2  Ch.  1. 

[d)  See  Parwell  on  Powers,  116; 
Bernard  v.  Minshull,  Jo.  276.  As  to 
the  effect  of  a.  24  of  the  Wills  Act,  see 
post,  6hap.  XII.     A  power  to  appoint 


during  coverture  may  be  restricted  to 
a  particular  coverture  :  Horseman  v. 
Abbey,  IJ.  &  W.  381. 

(e)  Price  v.  Parker,  16  Sim.  198; 
Trimmell  v.  Fell,  16  Bea.  537  ;  Willock 
V.  Noble,  L.  R.,  7  H.  L.  580  ;  Re  Cuno, 
43  Ch.  D.  12. 

(/ )  As  to  republication  generally,  see 
Chap.  VIII. ;  and  as  to  republication 
with  reference  to  powers,  see  Chap. 
XXIII. 

(g)  Willock  V.  Noble,  supra  ;  Taylor 
V.  Meads,  supra,  p.  53 ;  Rich  v. 
Cockell,  9  Ves.  369 ;  Parker  v.  Brooke, 
ib.  583  ;  Fettiplace  v.  Gorges,  1  Ves. 
jun.  46,  3  Br.  C.  C.  8  ;  Caton  v.  Rideout, 
1  Mao.  &  G.  599,  2  H.  &  Tw.  33  ;  Rowe 
V.  Rowe,  2  De  G.  &  S.  294  ;  Charlemont 
V.  Spencer,  11  L.  R.  Ir.  490  (property 
acquired  after  will).  In  Bishop  v. 
Wall  (3  Ch.  D.  194),  property  was  held 
upon  trust  for  a  married  woman  for  her 
separate  use  for  life,  with  a  power  of 
appointment  by  deed  or  will  if  she  died 
during  her  husband's  lifetime,  and  if 
she  survived  him,  upon  trust  for  her, 
her  executors,  administrators,  and  as- 
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it  is  immaterial  that  the  property  is  not  expressly  vested  in  trustees 
for  her  (h).  If  the  separate  use  applies  to  the  corpus  or  principal, 
it  attaches  on  all  the  produce  or  accumulations  of  such  principal  (i). 
Savings  out  of  an  allowance  made  by  a  husband  for  the  separate 
maintenance  of  his  wife  are  in  equity  treated  as  her  separate 
estate  (/) ;  of  which,  therefore,  she  may  dispose  by  will.  But 
savings  out  of  pin-money  are  said  to  belong  to  the  husband  (k) ;  on 
the  principle  that  pin-money  is  an  allowance  made  for  a  particular 
purpose,  and,  if  not  applied  for  that  purpose,  reverts  to  the 
donor. 

The  separate  use  may,  however,  be  limited  to  the  income  of  the 
property,  whether  real  or  personal,  so  as  not  to  apply  to  the 
corpus  {I),  and  then  of  course  she  cannot,  under  the  old  law,  dispose 
of  the  corpus  by  will. 

And  under  the  old  law  a  woman  might,  while  discovert,  deal 
with  the  corpus  of  property  settled  to  her  separate  use  in  such  a 
way  as  to  put  an  end  to  the  separate  use  (m). 

The  opinion  of  Chitty,  J.  (n),  that  a  restraint  on  anticipation 
does  not  prevent  a  married  woman  from  disposing  by  will  of  pro- 
perty belonging  to  her  for  her  separate  use,  has  been  already 
referred  to. 


CHAPTER  m. 


Savings  out 
of  main- 
tenance. 


Pin-money. 


Separate  use 
attaching  to 
income  and 
not  to  corpus. 


Extinguish- 
ment of 
separate  use. 

Restraint  on 
anticipation. 


signs  for  her  separate  use ;  she  made 
a  will  during  coverture  in  exercise  of 
the  power,  and  survived  her  husband  : 
it  was  held  by  Malins,  V.-C,  on  the 
authority  of  Taylor  v.  Meads  (4  D.  J.  & 
S.  597),  that  the  will  was  a  good  dispo- 
sition of  the  property  :  sed  quaere. 

(A)  Rich  V.  Gockell,  9  Ves.  369 ; 
Parker  v.  Brooke,  9  Ves.  583 ;  and 
cases  cited  above,  p.  53,  n.  (w) ; 
Newlanda  v.  Paynter.  4  My.  k  Cr.  408  ; 
Wright  v.  Wright,  2  J.  &  H.  647  ;  Gard- 
ner V.  Gardner,  1  Giff.  126.  A  declara- 
tion in  the  husband's  will  is  sufficient 
to  shew  that  the  property  is  the  wife's 
separate  estate,  and  does  not  merely 
operate  as  an  assent,  which,  as  we  have 
seen,  would  bo  insufficient  if  the  hus- 
band died  first :  In  bonis  Smith,  1  Sw.  & 
Tr.  125,  27  L.  J.  P.  39.  A  declara- 
tion of  trust  by  the  husband  in  favour 
of  his  wife  for  her  separate  use  may  be 
either  express  {Baddeley  v.  Baddeley,  9 
Ch.  D.  113)  or  implied  by  his  acts,  as, 
lirhere  with  his  assent  she  carries  on  a 
separate  business,  and  the  profits  and 
stock  in  trade  are  treated  as  her  sepa- 
rate property :  Haddon  v.  Fladgate,  1 
Sw.  &  Tr.  48,  27  L.  J.  P.  21  ;  Ash- 
worth  V.  Outram,  5  Ch.  D.  923.  As  to 
what  is  separate   trading   by  a  feme 


covert,  see  Lovell  v.  Newton,  4  C.  P.  D. 
7,  a  case  under  the  Married  Women's 
Property  Act,  1870. 

(i)  Fettiplace  v.  Gorges,  supra ;  Gore 
V.  Knight,  Pre.  Ch.  255,  2  Vern.  535  ; 
Ashton  V.  M'Dougall,  5  Beav.  56  ;  Dar- 
kin  V.  Darkin,  17  Beav.  578  ;  Humphery 
V.  Richards,  25  I-.  J.  Ch.  442  ;  Scales  v. 
Baker,  28  Beav.  91  ;  In  bonis  Tharp, 
3  P.  D.  76.  But  under  the  old  law,  if 
any  income  was  received  after  the  death 
of  the  husband,  it  would  not  pass  by  a  will 
made  during  coverture  :  Mayd  v.  Field, 
3  Ch.  D.  587  ;  Re  Wilson,  26  W.  R.  848. 
See  Willock  v.  Noble,  post. 

(j)  Brooke  v.  Brooks,  25  Beav.  342 ; 
In  b.  Tharp,  3  P.  D.  76  (separate  allow- 
ance to  wife  of  lunatic).  Secus  at  law. 
Messenger  v.  Clark,  5  Exch.  388. 

(i)  Jodrell  v.  Jodrell,  9  Beav.  45 ; 
Howard  v.  Digby,  2  a.  &  Fin,  634  :  and 
per  Wood,  V.-C,  Barrack  v.  M^Culloch, 
3  K.  &  J.  114.  See,  however,  Sugden's 
Law  of  Propertv,  p.  163,  contra. 

(I)  Crosby  v."  Church,  3  Bea.  485  ; 
Hanchett  v.  Briscoe,  22  Bea.  496  ;  Trout- 
berk  V.  Boughey,  L.  E.,  2  Eq.  534 ;  Re 
Davenport,  [1895]  1  Ch.  361. 

(m)  Wright  v.  Wright,  2  J.  &  H.  655  ; 
Buttanshaw  v.  Martin,  John.  89. 

(n)  Re  Gurrey,  56  L.  T.  80. 
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CHAPTER  in. 

Judicial 
separation 
and  protec- 
tion orders. 


A  woman  who  has  been  deserted  by  her  husband,  and  has 
obtained  a  protection  order,  can  effectually  by  her  will  dispose  of 
property  acquired  by  her  during  the  desertion,  and  the  order  has 
a  retrospective  operation,  relating  back  to  the  commencement  of 
the  desertion  (o).  But  the  husband  may  claim  to  set  aside  the 
will  if  he  can  shew  that  the  order  was  obtained  by  fraud  (p).  Under 
the  same  act  (Matrimonial  Causes  Act,  1857)  a  woman  who  has 
obtained  a  judicial  separation  is  thenceforward  in  the  position  of 
a  feme  sole,  and  so  is  a  woman  who  has  obtained  a  separation 
order  under  the  Summary  Jurisdiction  (Married  Women)  Act,  1895. 


Wife  of  an 
exile  may 
niake  a  will. 


— or  wife  of  a 
felon-convict 
transported 
for  life. 


Wife  of 
alien  enemy. 


A  woman,  whose  husband  had  been  banished  for  life  by  Act  of 
Parliament  (q),  may  dispose  by  will  of  her  real  and  personal  estate  ; 
for,  as  he  was  civilly  defunct,  she  is  restored  to  the  rights  and 
privileges  of  discoverture.  This  doctrine  was  held  to  be  applicable 
to  the  case  of  a  felon-convict  transported  for  life,  so  as  to  enable 
his  wife  to  dispose  by  will  of  personalty  acquired  by  her  after 
the  conviction  (r),  although  the  felon  had  received  a  conditional 
free  pardon  (s) ;  and  when  a  felon  was  transported  for  a  definite 
term  of  years,  his  marital  rights  (and  therefore  it  would  seem 
his  wife's  conjugal  disabilities)  were  suspended  for  that  period  (t). 

It  was  suggested  in  Deerly  v.  Duchess  of  Mazarine  (w),  that 
the  wife  of  an  alien  enemy  was  in  the  same  position  as  the  wife 


(o)  Inbonis Elliott,  L.R.,2P.  &  D.  274. 

(p)  Mudge  v.  Adams,  6  P.  D.  54 ; 
Mahoney  v.  McCarthy,  [1892]  P.  21. 

(q)  Countess  of  Portland  \.  Prodgers, 
2  Vern.  104. 

(r)  In  bonis  Martin,  15  Jur.  686  ;  In 
bonis  Coward,  34  L.  J.  P.  120.  In 
the  latter  case  sentence  of  death  had 
been  recorded,  so  that  the  felon  was 
attainted,  and  being  thus  dead  in  the 
eye  of  the  law,  was  incapable  of  claim- 
ing jure  mariti ;  per  Wood,  V.-C,  in 
Gough  V.  Davies,  2  K.  &  J.  627,  where 
Newsome  v.  Bowyer,  3  P.  W.  37,  is 
referred  to.  However,  the  Court  did 
not  take  this  ground,  but  rehed  ex- 
pressly on  Ex  parte  Franks,  1  M.  &  So. 
11,  7  Bing.  762,  where  the  felon  was 
transported  for  a  term  of  vears.  See 
also  Atlee  v.  Hook,  23  L.  J.  Ch.  776 
(where  a  legacy  bequeathed,  after  the 
conviction,  to  the  wife  of  a  felon  trans- 
ported for  life,  but  so  far  as  appears  not 
attainted,  was  ordered  to  be  paid  to 
her) ;  and  per  Romilly,  M.  R.,  Re 
Harrington's  Trust,  29  Beav.  24.  At- 
tainder for  felony  is  now  abolished,  and 


the  status  of  a  felon- convict  regulated 
by  33  &  34  Vict.  i>.  23,  as  to  which  see 
post. 

(s)  Under  5  Geo.  4,  c.  84,  s.  26,  a  con- 
vict was  entitled  to  retain  against  the 
Crown  and  to  recover  in  the  Courts  of 
the  United  Kivigdom  personalty  ac- 
quired by  him  after  receiving  such  a 
pardon  :  Cough  v.  Davies,  2  K.  &  J.  623. 
But  see  and  consider  Re  Church's  Will, 
16  Jur.  517  ;  Coombs  v.  Queen's  Proctor, 
2  Roberts.  547,  16  Jur.  820  (transpor- 
tation for  term  of  years),  and  see  now 
the  Act  referred  to  in  the  last  preceding 
note. 

(«)  Ex  parte  Franks,  1  M.  &  Sc.  11, 
7  Bing.  762,  where  it  was  held  that  the 
wife  could  be  made  bankrupt.  But 
where  the  wife  of  a  felon  transported  for 
years  had  died  intestate  in  thehusband's 
lifetime,  it  was  held  that  the  Crown,  anfi 
not  her  next  of  kin,  was  entitled  to  her 
personal  property  acquired  after  the 
conviction  :  Coombs  v.  Queen's  Proctor, 
2  Roberts.  547,  16  Jur.  820. 

(u)  1  Salk,  116, 
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of  a  person  banished  ;  but  the  point  is  now  of  no  practical  interest,  chapter  m. 
as  the  disabihties  of  aliens  have  been  abolished. 

Except  in  these  cases,  however,  a  married  woman  was  under  the  Will  of  feme 


covert 
surviving 


old  law  unable  to  make  a  valid  testamentary  disposition  of  pro 
perty.  Consequently  a  will  made  by  a  married  woman  during  husband 
coverture  was  inoperative  to  pass  property  to  which  she  became 
entitled  on  or  after  her  husband's  death,  unless  she  re-executed 
or  republished  it  after  the  determination  of  the  coverture  (v).  So 
that  if  property  was  given  upon  such  trusts  as  a  married  woman 
should  during  coverture  by  will  appoint,  and  if  she  survived  her 
husband  upon  trust  for  her  absolutely,  and  she  made  a  will  during 
coverture  exercising  the  power,  and  survived  her  husband,  the  will 
was  inoperative  (w). 

But  a  married  woman  who  is  an  executrix  could  always  by  will  Will  of 
appoint  an  executor  to  carry  on  the  administration  of  the  estate 
of  the  original  testator  (x). 

Although  a  married  woman  under  the  old  law  may  have  no  Feme  covert 
power  to  make  a  will,  it  seems  that  she  may  by  "  writing,"  under  ™^  '^^^°  *  ^ 
sect.  20  of  the  Wills  Act,  revoke  one  made  while  discovert  (y). 

IV. — Married  Women's  Property  Act,  1882. — In  this  state  of  The  Married 
the  law  the  Married  "Women's  Property  Act,  1882,  was  passed  (z).  ^°perty  Act 
Its  material  clauses  are  the  following : — Sect.  1  (1).  "  A  married  1882. 
woman  shall,  in  accordance  with  the  provisions  of  this  act,  be 
capable  of  acquiring,  holding  and  disposing  by  will  or  otherwise  of 
any  real  or  personal  estate  as  her  separate  property  in  the  same 
manner  as  if  she  were  a  feme  sole  without  the  intervention  of 
any  trustee."  Sect.  2.  "  Every  woman  who  marries  after  the  com- 
mencement of  this  act  (a)  shall  be  entitled  to  have  and  to  hold 
as  her  separate  property,  and  to  dispose  of  in  manner  aforesaid, 
all  real  and  personal  property  which  shall  belong  to  her  at  the 
time  of  marriage  or  shall  be  acquired  by  or  devolve  upon  her  after 
marriage,  including  any  wages,  earnings,"  &c.  .  Sect.  5.  "  Every 
woman  married  before  the  commencement  of  this  act  shall  be 
entitled  to  have  and  to  hold,  and  to  dispose  of  in  manner  afore- 
said as  her  separate  property,  all  real  and  personal  property,  her 

(u)  Wilhck  V.  Nohle,  L.  R.,  7  H.  L.  Birkett  v.  Vandercom,  3  Hagg.  750  ;  In 

580 ;    Be  Young,  28  Ch.  D.  705  ;    Re  bonis  Richards,  L.  E,.,  1  P.  &  D.  156  ; 

Cuno,  43  Ch.  D.  12.     Compare  Bishop  Willock  v.  Noble,  L.  R.,  7  H.  L.  580. 

V.  Watt,  Bupra,  p.        .  (y)  Hawksley  v.  Barrow,  L.  R.,  1  P, 

(w)  In  bonis  Wollaston,  32  L.  J.  P.  &  D.  147. 

171  ;    Willock  v.  NobU,  supra.  (z)  45  &  46  Vict.  c.  75. 

(x)  In  bonis  Martin,  3  Sw.  &.  Tr.  1  ;  (a)  January  1,  1883. 
Scammell  v.   Wilkinson,  2  East,  552 ; 
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CHAPTER  ni. 


Act  does  not 
give  general 
testamentary 
capacity. 


Capacity 
outside  the 
Act. 


When  title 
accrues. 


Property 
acquired  after 
coverture. 


The  Married 
Women's 
Property  Act, 
1893. 


title  to  which,  whether  vested  or  contingent,  and  whether  in 
possession,  reversion,  or  remainder,  shall  accrue  after  the 
commencement  of  this  act,  including  wages,"  &c. 

Sect.  1  is  a  general  or  introductory  section,  which  gives  the 
keynote  to  the  subsequent  detailed  sections  of  the  act ;  it  does  not 
confer  on  married  women  any  general  testamentary  power.  It 
therefore  does  not  enable  a  woman  married  before  the  commence- 
ment of  the  act  to  dispose  of  property  by  will,  unless  it  was  acquired 
by  her  after  the  commencement  of  the  act,  and  during  the  cover- 
ture (c).-  But  where  a  married  woman  having  powers  of  appointment 
and  separate  estate,  and  having,  therefore,  capacity  to  make  a  will, 
made  a  will  before  the  commencement  of  the  act,  containing  a 
residuary  gift,  this  was  held  to  pass  separate  property  which  she 
acquired  under  the  provisions  of  the  act  (d). 

If  a  woman  married  before  January  1,  1883,  was  at  that  date 
entitled  to  property  contingently  or  in  reversion,  her  title  to  it 
has  already  "accrued,"  and  it  does  not  "accrue,"  so  as  to  make  the 
property  her  separate  property  under  sect.  5,  by  falling  into  pos- 
session after  the  commencement  of  the  act  (e).  And  the  same 
rule  applies  where  reversionary  property  is  converted  from  realty 
into  personalty  by  being  sold  under  a  power  of  sale  before  the 
reversion  falls  into  possession  {/).  On  the  other  hand,  where  a 
testator  who  died  in  1879  bequeathed  property  to  the  persons  who 
should  be  his  next  of  kin  in  1886,  the  title  of  a  married  woman  who 
formed  one  of  the  class  thus  ascertained  was  held  to  accrue  at  the 
latter  date  (g). 

On  the  principle  already  mentioned,  it  was  held  that  the  Married 
Women's  Property  Act,  1882,  did  not  enable  a  married  woman,  by 
will  made  during  coverture,  to  dispose  of  property  which  vested 
in  her  after  her  husband's  death  ;  to  have  this  operation,  her  will 
had  to  be  republished  after  the  determination  of  the  coverture  (h). 

And  now  by  the  Married  Women's  Property  Act,  1893  (s.  3),  it 
is  enacted  that  sect.  24  of  the  Wills  Act,  1837  (which  makes  a 
will  speak  from  the  death  of  the  testator),  shall  apply  to  the  will  of 
a  married  woman  made  during  coverture,  whether  she  is  or  is  not 


(c)  Se  Harris's  Settled  Estates,  28  Ch. 
D.  171  ;  Be  Price,  ib.  709. 

{d)  Be  Bowen,  [1892]  2  Ch.  291. 

(e)  Beid  v.  Beid,  31  Ch.  D.  402,  over- 
ruling Baynton  v.  Collins,  27  Ch.  D.  604, 
and  Be  Thompson  and  Gurzon,  29  Ch. 
D.  177,  and  afSrming  Be  Adames'  Trusts, 
33  W.  R.  834 ;  Be  Tucker,  33  W.  R. 
932  ;  and  Be  Hobson,  34  W.  R.  195. 

(/)  Be  Bacon,  [1907]  1  Ch.  476. 


(?)  Be  Parsons,  45  Ch.  D.  51. 

(h)  Be  Price,  supra;  Re  Guno,  43 
Ch.  D.  12.  It  is  hardly  necessary  to 
say  that  if  the  will  was  confined  to 
property  over  which  she  had  a  power 
of  appointment,  republication  would 
not  enlarge  its  scope  so  as  to  make  it 
include  property  acquired  after  the 
coverture  :  Be  Taylor,  57  L.  J.  Ch.  430. 
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possessed  of  or  entitled  to  any  separate  property  at  the  time  of    chapter  m. 
making  it,  and  that  such  will  shall  not  require  to  be  re-executed 
or  republished  after  the  death  of  her  husband. 

This  enactment  applies  to  the  will  of  any  married  woman  dying 
after  December  5,  1893,  although  the  will  may  have  been  made 
before  that  date  (i). 

It  has  been  decided  that  the  general  disposing  power  given  to  Gifts  for 
married  women  by  the  act  does  not  enable  them  to  devise  land  ^an?"^^^ ■^*'*' 
for  the  erection  of  churches  under  stat.  43  Geo.  3,  c.  108  (/). 

Apparently  a  married  woman  has  no  power  to  devise  land  vested  Trust  estates, 
in  her  as  sole  trustee,  even  if  it  was  conveyed  to  her  since  1882. 
But  by  virtue  of  the  Vendor  and  Purchaser  Act,  1874,  or  the 
Conveyancing  Act,  1881,  land  vested  in  a  married  woman  as 
sole  trustee  devolves  on  her  death  to  her  personal  representa- 
tive (k). 

V. — Aliens. — At  common  law,  a  devise  of  lands  by  an  alien  Devises  by 
was  at  least  voidable  (I) ;  the  crown  being  entitled,  after  office  aliens, 
found,  to  seize  them  in  the  hands  of  the  devisee,  as  it  might  have 
done  in  those  of  the  alien  during  his  life.  Until  office,  the  lands 
of  an  alien  remained  in  him  with  all  the  incidental  qualities  belong- 
ing to  such  estates ;  on  which  ground  it  has  been  held,  that  an  alien 
tenant  in  tail  in  possession  might  sufEer  a  common  recovery  (m) ; 
and  he  might,  of  course,  execute  its  substitute,  an  enrolled  con- 
veyance, and  thereby  bar  the  issue  in  tail  and  remainders ;  and, 
by  parity  of  reasoning,  the  will  of  an  alien  vested  his  de- 
feasible title  in  the  devisee  (n) ;  though,  if  he  died  intestate,  the 
land  escheated  to  the  Crown,  or  other  lord,  pro  defectu  tenentis, 
without  any  inquest  of  office,  because  an  aHen  could  have  no 
heirs  (o).  But  by  the  Naturalisation  Act,  1870  (p),  "  real  and 
personal  property  of  every  description  may  be  taken,  acquired, 
held,  and-  disposed  of  by  an  alien  in  the  same  manner  as  by  a 
natural-born  British  subject ;  and  a  title  to  real  and  personal 
property  of  every  description  may  be  derived  through,  from,  or 
in  succession  to  an  alien  in  the  same  manner  in  all  respects  as 
through,  from,  or  in  succession  to  a  natural-born  British  subject. 

(»■)  Re  Wylie,  [1895]  2  Ch.  116.  (I)  See    Shep.    Touch.    404.     As    to 

(j)  Re  Smith's  Estate,  35  Ch.  D.  589.  what  constitutes  an  aUen,  see  De  Oeer 

See  Re  Douglas,  [1905]  W.  N.  7.  v.  Stone,  L.  R.,  22  Ch.  D.  243,  253. 

(k)  See  Chap.  XXV.     The  difficulty  (m)  4  Leon.  84. 

caused  by  the  decision  in  Re  Harkness  (n)  See  Shep.  Touch.  404. 

and  Allsopp,  [1896]  2  Ch.  358,  has  been  (o)  Co.  Litt.  2b. 

partially    removed     by    the    Married  (p)  33  Vict.  u.  14,  s.  2  ;  not  confined 

Women's  Property  Act,  1907.  to  alien  friends,  as  7  &  8  Vict.  c.  66,  s.  3. 
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CHAPTER  ni.  Provided  that  .  .  .  this  section  shall  not  affect  (g)  any  estate  or 
interest  in  real  or  personal  property  to  which  any  person  has  or  may 
become  entitled  either  mediately  or  immediately  in  possession 
or  expectancy  in  pursuance  of  any  disposition  made  before  the  Act, 
or  in  pursuance  of  any  devolution  by  law  on  the  death  of  any 
person  dying  before  the  act." 

Devises  by  VI. — Traitors  and  Felons. — Persons  attainted  of  high  treason 

febnsT  *"       '^^^^  formerly  incompetent  to  devise  their  lands,  since,  by  several 
—realty.  old  statutes  (r),  the  real  estates  of  a  traitor  were,  by  the  attainder, 

ipso  facto  vested  in  the  Crown. 

The  lands  of  all  persons  attainted  for  petit  treason  and  felony, 
formerly  escheated  to  the  king  or  other  feudal  lord  (s),  by  reason 
of  the  corruption  of  blood  consequent  on  attainder,  which  of 
course  prevented  the  descent  to  the  heir  ;  and  the  devises  of  such 
persons  were  absolutely  void,  or  rather,  by  the  better  opinion, 
were  voidable,  as  in  the  case  of  an  alien  (t) ;  and  such  until  1870 
was  still  the  case  as  to  persons  not  entitled  to  the  benefit  of  the 
statute  54  Geo.  3,  c.  145,  which  provided,  that  no  attainder  for 
felony,  except  in  cases  of  high  treason,  or  of  the  crimes  of  petit 
treason  (afterwards  abohshed  by  statute  (u) ),  or  murder,  or  of 
abetting,  procuring,  or  counselhng  the  same,  "  shall  extend  to 
the  disinheriting  of  any  heir,  nor  to  the  prejudice  of  the  right 
or  title  of  any  person  or  persons,  other  than  the  right  or  title  of  the 
ofiender  or  offenders,  during  his,  her,  or  their  natural  lives  only; 
and  that  it  shall  be  lawful  to  every  person  or  persons  to  whom 
the  right  or  interest  of  any  lands,  tenements,  or  hereditaments, 
after  the  death  of  any  such  offender  or  offenders,  should  or  might 
have  appertained,  if  no  such  attainder  had  been,  to  enter  into  the 
same." 

There  was  some  ground  to  contend,  that  the  concluding  words 
of  this  provision  enabled  persons  convicted  of,  or  rather  attainted 
for,  any  other  than  the  excepted  offences,  to  alien  their  real  estate 
by  will,  and  this  ground  was  strengthened  by  the  statutes  {v), 
which  in  all  cases  where  a  title  had  accrued  to  the  Crown  by  escheat 
for  want  of  heirs,  or  by  reason  of  any  forfeiture,  empowered  the 

(g)  That  is,    shall    not   validate  or  for  a  year  and  a  day :  1  Steph.  Com. 

invalidate :  Sharp  v.  St.  Sauveur,  L.  R.,  417. 

7  Cai.  343.  (()  Shep.  Touch.  404. 

(r)  See  4  Jarm.  Conv.  {2nd  ed.)  186.  {u)  9  Geo.  4,  c.  31,  s.  2.   ■ 

(«)  Subject  to  the  right  of  the  Crown  (t>)  39  &  40  Geo.  3,  o.  88,  s.  12  ;   47 

to  hold  the  lands  vested  in  the  person  Geo.  3,  sess.  2,  c.  24 ;  59  Geo.  3,  u.  94 ; 

attainted  at  the  period  of  the  attainder  6  Geo.  4,  o.  17. 
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sovereign  (notwithstanding  the  statute  (w)  which  had  restrained    chapter  ni. 

the  alienation  of  the  royal  demesnes  in  general  to  leases  for  thirty- 

one  years)  to  make  grants  to  any  person  for  the  purpose  of  restoring 

the  land  to  the  family  of  the  former  owner,  or  carrying  into  effect 

any  grant,  conveyance  or  devise  of  it  which  he  might  have  intended 

to  make. 

But  the  point  is  now  of  less  importance,  since,  by  stat.  33  & 
34  Vict.  c.  23,  attainder  (which,  and  not  the  conviction,  caused 
the  disability)  is  thenceforth  abolished,  and  express  provisions 
(presently  noticed)  are  made  regarding  the  real  estate  both  of 
traitors  and  felons. 

Treason  and  felony  incapacitated  persofts  from  making  a  will  Wills  of 
of  personal  estate,  which,  if  vested  (either  in  possession  or  re-  fefons™  ^" 
mainder),  became  forfeited  to  the  Crown  on  conviction  (x) ;  and  —personalty, 
this  incapacity  extended  to  a  felo  de  se,  who  was,  however,  capable 
of  devising  his  real  estate,  as  there  was  in  such  case  no  attainder  (y). 
In  every  case  of  felony  in  which  sentence  of  death  was  not  recorded, 
that  is  to  say,  in  which  there  was  no  attainder,  the  prisoner's 
competency  to  devise  or  otherwise  dispose  of  his  real  estate  was 
not  affected  (z). 

But  the  law  as  to  both  real  and  personal  property  is  now  Attainder 
regulated  by  the  Forfeiture  Act,  1870,  which  enacts  (sect.  1)  that  ^'^  forfeiture 
after  the  passing  of  it,  "  no  confession,  verdict,  inquest,  conviction,  or  felony 
or  judgment  of  or  for  any  treason,  or  felony,  or  felo  de  se,  shall  abolished, 
cause  any  attainder  or  corruption  of  blood,  or  any  forfeiture  or 
escheat ;  provided  that  nothing  in  this  act  shall  afEect  the  law  of 
forfeiture  consequent  on  outlawry  "  (a).     The  statute  then,  after 
defining  (sect.  6)  "  convict "  to  mean  any  person  against  whom 
sentence  of  death,  or  of  penal  servitude,  shall  have  been  pro- 
nounced or  recorded  upon  any  charge  of  treason  or  felony ;  and 
after  providing  (sect.  7)  that  when  any  convict  shall  die,  or  become 
bankrupt,  or  shall  have  suffered  his  punishment,  original  or  com- 
muted, or  have  been  pardoned,  he  shall  thenceforth,  as  to  the 
provisions  thereafter  contained,  cease  to  be  subject  to  the  act, 

(uj)  1  Ann.  St.  1,  o.  7,  s.  5.  personalty  acquired  by  him  after  a  con- 

Ix)  2  Bl.  Comm.  499  ;  Be  Thompson's  ditional  free  pardon,  Gough  v.  Davits. 

Trusts,  22  Beav.  506  ;    Re  Bateman's  2  K.  &  J.  623. 

Trusts,  L.  R.,  15  Eq.  355.     Contra  as  {y)  Norris  v.  Chambres,  29  Beav.  258. 

to  goods  whioli  he  has  as  executor  of  See  In  bonis  Bailey,  31  L.  J.  P.  178. 

another,  of  which  he  may  make  a  wiU :  (z)  Bex  v.  Willes,  3  B.  &  Aid.  510, 

In    bonis    Bailey,    31    L.    J.    P.    178.  2  Inst.  55  ;  Bex  v.  Bridger,  1  il.  &  Wei. 

Contra,  also,  as  to  contingent  interests,  147  ;  Be  Harrop's  Estate,  3  Drew.  726. 

where  the  felony  was  not  capital :  Stokes  (a)  Outlawry  in  civil  proceedings  is 

V.   Holden,   1  Keen,   145  ;    Barnett  v,  now  abolished  by  the  stat.  42  &  43  Vict. 

Blake,  2  Dr.  &  Sm.  117,  128  ;  and  as  to  c.  69,  s.  3. 
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CHAPTER  m. 


Effect  of  the 
abolition. 


enacts  (sect.  8)  that  no  action  or  suit  for  the  recovery  of  any  pro- 
perty shall  be  brought  by  any  convict  during  the  time  that  he 
is  subject  to  the  act,  and  that  every  convict  shall  be  incapable 
during  that  time  of .  alienating  or  charging  any  property,  or  of 
making  any  contract,  save  as  thereinafter  provided.  Sect.  9  gives 
the  Crown  power  to  appoint  an  administrator,  in  whom,  upon  his 
appointment,  (sect.  10)  all  the  real  and  personal  property  (including 
choses  in  action)  to  which  the  convict  was  at  the  time  of  his  con- 
viction, or  shall  afterwards,  while  subject  to  the  act,  become  or 
be  entitled,  and  which,  until  such  appointment,  remains  in  the 
convict  (b),  vests  for  all  the  convict's  estate  and  interest.  And 
the  administrator  has  full  power  (sect.  12)  to  let,  seU,  and  mortgage 
the  property,  and  thereout  (sects.  13  to  17)  to  pay  costs,  debts, 
damages,  &c.,  and  to  make  allowances  for  the  support  of  the  con- 
vict and  his  family.  Subject  thereto,  the  administrator  is  (sect.  18) 
to  hold  the  property  in  trust,  and  may  accumulate  the  income, 
for  the  benefit  of  the  convict  and  his  heirs,  or  legal  personal  repre- 
sentatives, or  such  other  persons  as  may  be  lawfully  entitled 
thereto,  according  to  the  nat.ure  thereof  ;  and  the  same  is  to  revest 
in  the  convict  on  his  ceasing  to  be  subject  to  the  act,  or  in  his 
heirs  or  representatives,  or  such  other  persons  as  may  be  lawfully 
entitled  thereto.  The  convict  is  to  be  entitled  as  against  the 
administrator  to  all  property  acquired  by  him  while  at  large  under 
licence,  and,  during  the  same  time,  his  disabiUties  under  sect.  8 
are  suspended  (sect.  30). 

Subject,  therefore,  to  the  temporary  estate  of  the  adminis- 
trator, and  to  the  charges  imposed  by  the  act,  the  real  and  per- 
sonal property  of  a  traitor  or  felon  remains  his  own,  and  he  may 
apparently  dispose  of  it  by  his  will ;  for  the  prohibition  against 
alienation  during  the  time  that  he  is  subject  to  the  act,  can  have 
no  application  to  his  will,  whensoever  executed ;  a  will  being  no 
alienation  until  the  testator's  death. 


(b)  Ex  parte  Oravu,  19  Ch.  D.  1,  5. 
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I. — Preliminary. — Personal  property  (including  chattels  real)  Executors' 
passes  on  the  death  of  the  owner  to  his  personal  representatives,  tg^ator's" 
who  are  bound  to  satisfy  his  debts  and  liabilities  before  distributing  property, 
the  estate.  Every  legatee  takes  subject  to  this  obligation,  and  his 
title  to  the  property  bequeathed  to  him  is  not  complete  until  the 
executors  have  assented  to  the  bequest.  In  the  case  of  estates 
of  inheritance  in  land,  the  rule  was  formerly  difEerent,  for  a  devise 
of  land  operated  as  a  conveyance  to  the  devisee  (a).  This  rule  was 
broken  into  by  the  Vendor  and  Purchaser  Act,  1874,  which  (by 
sect.  4)  gave  the  legal  personal  representatives  of  a  deceased 
mortgagee  of  land  power  to  reconvey  it  on  redemption,  and  (by 
sect.  5)  on  the  death  of  a  person  seised  (6)  of  any  hereditaments 
in  fee  simple  as  a  bare  trustee,  made  them  pass  to  his  personal 
representatives.  This  latter  section  was  repealed  by  sect.  48  of 
the  Land  Transfer  Act,  1875,  and  it  was  enacted  that  from 
January  I,  1876,  on  the  death  of  a  bare  trustee  intestate  as  to  any 
hereditament  of  which  he  was  seised  in  fee  simple,  it  should  vest  like 
a  chattel  real  in  his  legal  personal  representative  from  time  to 
time.  All  these  enactments  have  been  repealed,  and  new  pro- 
visions have  been  enacted  by  sect.  30  of  the  Conveyancing  Act,  1881, 
and  sect.  88  of  the  Copyhold  Act,  1894  ;  the  result  is  that  in  the 
case  of  any  person  dying  since  December  31, 1881,  all  hereditaments 


(a)  As  to  land  being  assets  for  pay- 
ment of  debts,  see  Chaps.  LIII.,  LIV. 
(6)  The  use  of  this  expression  seems 


to  have  excluded  copyholds  from  the 
operation  of  the  section. 
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OHAPTEK IV.  vested  in  him  solely  on  any  trust  or  by  way  of  mortgage 
for  an  estate  of  inheritance  (other  than  copyholds  of  which  he  is 
tenant  on  the  Court  rolls),  devolve  to  his  personal  representatives 
like  a  chattel  real,  notwithstanding  any  testamentary  disposition 
made  by  him  (c).  Another  exception  to  the  general  rule  was 
introduced  by  sect.  4  of  the  Conveyancing  Act,  1881,  which  enacts 
that  where  at  the  death  of  a  person  there  is  subsisting  a  contract 
enforceable  against  his  heir  or  devisee  for  the  sale  of  land,  his 
personal  representatives  can  convey  it  so  as  to  give  effect  to  the 
contract. 
Land  Trans-        As  to  freehold  land  which  is  held  by  a  person  as  beneficial  owner, 

er  Act,  1897.  jj;  j^^g  j^q^  j^ggj^  placed  on  practically  the  same  footing  as  personal 
estate,  so  far  as  its  devolution  to  the  personal  representatives  of 
the  deceased  owner  is  concerned,  for  sect.  1  of  the  Land  Transfer 
Act,  1897,  provides  as  follows  :  "  (i.)  Where  real  estate  is  vested  in 
any  person  without  a  right  in  any  other  person  to  take  by  survivor- 
ship, it  shall  on  his  death  (d),  notwithstanding  any  testamentary 
disposition,  devolve  to  and  become  vested  in  his  personal  represen- 
tatives or  representative  from  time  to  time  as  if  it  were  a  chattel 
real  vesting  in  them  or  him  (e).  (ii.)  This  section  shall  apply  to 
any  real  estate  over  which  a  person  executes  by  will  a  general 
power  of  appointment  as  if  it  were  real  estate  vested  in  him. 
(iii.)  Probate  and  letters  of  administration  may  be  granted  in  respect 
of  real  estate  only,  although  there  is  no  personal  estate,  (iv.)  The 
expression  '  real  estate  '  in  this  part  of  this  act  shall  not  be  deemed 
to  include  land  of  copyhold  tenure  or  customary  freehold  in  any 
case  in  which  an  admission  or  any  act  by  the  lord  of  the  manor  is 
necessary  to  perfect  the  title  of  a  purchaser  from  the  customary 
tenant  (/).  (v.)  This  section  applies  only  in  cases  of  death  after 
the  commencement  of  this  act,"  namely,  January  1,  1898  (g). 
Sect.  2  provides  in  effect  that,  subject  to  the  payment  of  debts,  &c., 
the  personal  representatives  shall  hold  the  real  estate  as  trustees 


(c)  As  to  the  operation  of  this  section, 
see  Chap.  XXV. 

(d)  According  to  John  v.  John,  [1898] 
2  Ch.  673,  before  probate  the  land 
passes  to  the  heir  :  sed  qurere  :  the  act 
does  not  expressly  abrogate  the  old 
rule,  under  which  a  devisee  takes  by 
virtue  of  the  will. 

(e)  As  to  who  are  personal  represen- 
tatives within  the  meaning  of  this  sec- 
tion, see  Be  Cohen's  Executors  and 
London  County  Council,  [1902]  1  Ch. 
187  ;  and  as  to  the  manner  in  which  a 
chattel  real  vests,  see  Re  Culverhouse, 


[1896]  2  Ch.  251. 

(/)  The  act  applies  to  equitable 
interests  in  copyholds :  Be  SomerviUe 
and  Turner's  Contract,  [1903]  2  Ch. 
583. 

{g)  Part  I.  of  the  Land  Transfer  Act, 
1897,  is  one  of  the  worst-drawn  enact- 
ments of  modern  times.  Some  of  the 
diflSculties  arising  from  its  obscure 
wording  are  referred  to  in  Brickdale 
and  Sheldon's  Land  Transfer  Acts,  and 
Bobbins  and  Mawe  on  the  Devolution 
of  Real  Estate. 


assent. 


on  real  estate. 
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for  the  persons  beneficially  entitled  thereto  (h),  and  that  those    chaptebiv. 

persons  shall  have  the  same  power  of  requiring  a  transfer  of  real 

estate  as  persons  beneficially  entitled  to  personal  estate  have  of 

requiring  a  transfer  of  such  personal  estate.     Sect.  3  provides  that 

at  any  time  after  the  death  of  the  owner  of  any  land  his  personal 

representatives  may  assent  to  any  devise  contained  in  his  will,  or 

may  convey  the  land  to  any  person  entitled  thereto  as  heir,  devisee 

or  otherwise,  and  may  make  the  assent  or  conveyance  subject  to 

a  charge    for    the    payment  of  any  money  which  the  personal 

representatives   are  liable   to  pay  (i).     The  result  seems   to  be  Effect  o£ 

that  if  they  assent  to  a  devise,  the  legal  estate  in  the  land  vests 

in  the  devisee  without  a  conveyance.     The  act  does  not  require 

an  assent  to  be  in  writing  (j).    A  written  assent  does  not  require  a 

stamp  (k). 

The  better  opinion  seems  to  be  that  the  effect  of  the  act  is  that  Effect  of  act 
the  personal  representatives  of  a  deceased  person  are  trustees  of 
his  real  estate  for  the  persons  beneficially  entitled  thereto  as  from 
his  death,  and  not,  as  in  the  case  of  personal  estate,  from  the  time 
when  they  have  fully  administered  (I). 

II. — What  may  be  devised  or  beq.ueathed. — Sect.  3  of  the  Wills  power  of 

Act  enacts  that  "  it  shall  be  lawful  for  every  person  to  devise,  testamentary 

,,,..,,  -,  .  disposition, 

bequeath  or  dispose  of  by  his  will,  executed  in  manner  hereinafter 

required,  all  real  estate  and  all  personal  estate  which  he  shall  be 
entitled  to,  either  at  law  or  in  equity,  at  the  time  of  his  death,  and 
which,  if  not  so  devised,  bequeathed  or  disposed  of,  would  devolve 
upon  the  heir  at  law  or  customary  heir  of  him  (m),  or  if  he  became 
entitled  by  descent,  of  his  ancestor,  or  upon  his  executor  or  adminis- 
trator." The  section  contains  detailed  provisions  which  will  be 
referred  to  in  the  course  of  this  chapter. 

It  will  be  remembered  that  under  sect.  30  of  the  Conveyancing 
Act,  1881,  a  devise  of  trust  or  mortgage  estates  is  in  general  wholly 
inoperative. 

{h)  These  words  (coupled  with  the  (j)  As  to  the  rights  of  a  devisee  under 

reference    to    "  testamentary    disposi-  the  act,  see  Se  Fix,  [1901]  W.  N.  165. 

tions  "    in   s.    1)  seem  to  shew   that  (k)  Kemp  v.  Inl.  Rev.  Gomm.,  [1905] 

Part  I.  of  the   act  was  not  meant  to  1  K.  B.  581. 

apply  to  trust  and  mortgage  estates,  (/)  See  Briokdale  and  Sheldon,  244. 

and  that  these  continue  to  be  subject  As  to  the  title  of  an  administrator,  see 

to  s.  30  of  the  Conveyancing  Act,  1881,  In  bonis  Pryse,  [1904]  P.  301. 

post,  Chap.  XXV.      As  to  the  effect  of  (m)  It  is  not  necessary  that  the  tes- 

s.  2  on  devises  to  trustees,  see  post,  tator  should  in  fact  leave  an  heir ;   his 

Chap.  XLVI.  will  defeats  the  lord's  right  of  escheat : 

(i)  See  Se  Gary  and  Lotfs  Gontract,  Wentworth  v.  Humphrey,  11  A.  C.  619; 

[1901]  2  Oh.  463.  Williams,  R.  P.  (20th  ed.)  56,  n. 

J. — VOL.  I.  5 
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CHAPTBB  IV. 

Joint  eatatos 
and  interests. 


Tenants  in 
common  and 
coparceners. 


Tried  by  the  rule  laid  down  by  sect.  3  of  the  Wills  Act,  it  is  obvious 
that  a  devise  or  bequest  by  a  joint  tenant  of  real  or  personal 
estate  is  void,  in  the  event  of  the  testator  dying  in  the  lifetime 
of  his  co-proprietor,  whose  title  by  survivorship  takes  precedence 
of  the  claim  of  the  devisee  or  legatee,  as  it  would  of  that  of 
the  heir  or  administrator,  of  the  predeceased  joint  tenant,  in 
case  he  had  died  intestate  (n).  If,  on  the  other  hand,  the  testator 
survives  his  companion  in  the  tenancy,  it  is  now  (o)  unneces- 
sary to  inquire  whether  the  devising  joint  tenant  had  become 
solely  seised  by  survivorship  at  the  period  of  the  execution  of  his 
will ;  it  is  enough  that  he  had  acquired  a  devisable  interest  in  the 
estate  at  the  time  of  his  decease.  And  the  same  rule  applies  now,  as 
formerly,  to  bequests  of  leaseholds  or  other  personal  estate. 

"Where  the  several  co-proprietors  are  tenants  in  common,  or 
coparceners,  each  has  an  absolute  power  of  testamentary  disposition 
over  his  or  her  undivided  share"  (oo). 


Dead  body.  It  is  obvious  that  a  person  cannot  dispose  by  will  of  anything 
that  is  not  the  subject  of  ownership  or  property,  such  as  his  own 
body  after  death  (p). 


After- 

acqtiired  free- 
hold interests 
formerly  not 
devisable. 


III. — Freehold  Land. — Mr.  Jarman  says  (pp)  :  "  A  will  disposing 
of  any  interest  in  real  estate  of  which  the  testator  was  seised, 
operated,  under  the  old  law,  in  the  nature  of  a  conveyance,  and, 
consequently,  extended  only  to  hereditaments  belonging  to  the 
testator  when  he  made  the  devise  (q).  This  rule  was  earlv 
established,  in  relation  as  well  to  devises  by  custom,  as  to  devises 
under  the  statutes  of  Henry  VIII.  which  shews  that  it  did  not 
(as  commonly  supposed)  arise  from  the  mode  of  penning  those 


(n)  Co.  Litt.  185a.  Such  a  dispo- 
sition would  not  work  a  severance. 
The  power  of  devising  is  given  by  1 
Vict.  c.  26,  s.  3,  only  where  the  property, 
if  not  devised,  would  go  to  the  heir.  As 
to  property  transferred  by  a  husband 
into  the  joint  names  of  himself  and  his 
wife,  see  Dummer  v.  Pitcher,  2  M.  &  K. 
262 ;  Goates  v.  Stevens,  1  Y.  &  C.  Ex. 
66  ;  Orosvenor  v.  Durston,  25  Bea.  97  ; 
Turner  v.  AU.-Gen.,  It.  R.,  10  Eq.  386 
(property  held  subject  to  secret  trust). 

(o)  Formerly  the  efficacy  of  such  a 
devise  or  bequest  depended  on  the 
nature  of  the  property  :  see  the  fourth 
edition  of  this  work,  Vol.  I.  p.  46.  As 
to  devise  of  a  freehold  interest  acquired 
after  execution  of  a  will  under  the  old 
law  on  partition  or  severance,  see  Swift 


d.  NeaJe  v.  Roberts,  1  W.  Bl.  476,  3 
Burr.   1488. 

(oo)  Mr.  Jarman,  in  the  first  edition 
of  this  work,  p.  40.  As  to  co-parceners, 
see  Blaokstone,  Coram,  ii.,  188. 

(p)  Williams  v.  Williams,  20  Ch.  D. 
659,  where  the  rights  of  an  executor 
with  regard  to  the  dead  body  of  his 
testator  are  referred  to.  See  also  Reg. 
V.  Price,  12  Q.  B.  D.  247 ;  Re  Dixon, 
[1892]  P.  383. 

(pp)  First  ed.,  p.  43. 

(?)  It  seems,  however,  that  it  a  man 
devised  a  remainder  or  reversion,  and 
afterwards  acquired  the  particular 
estate,  the  devise  carried  the  estate 
thus  acquired,  the  ulterior  estate  being 
accelerated  by  merger  :  Buckenham  v. 
Cook,  Holt,  248. 


FREEHOLD    LAND. 
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statutes,  but  resulted  from  principles  common  to  both  species  of  chapter  iv. 
devises.  As  equity  follows  the  law,  the  doctrine  extended  no  less 
to  equitable  than  to  legal  interests.  If,  therefore,  a  testator  before 
the  year  1838  devised  all  the  real  estate  of  which  he  should  be 
seised  at  the  time  of  his  decease,  and  after  the  making  of  his  will 
he  purchased  lands  in  fee  simple,  such  after-acquired  property, 
whether  it  was  conveyed  to  the  testator  himself,  or  to  a  trustee  for 
him,  did  not  pass  by  the  will,  but  descended,  as  to  the  legal  inheri- 
tance in  the  former  case,  and  as  to  the  equitable  inheritance  in  the 
latter,  to  the  testator's  heir  at  law  (r). 

"  Where  a  testator  had  an  equitable  interest  in  the  devised  lands  Equitable 
when  he  made  his  will,  and  afterwards  acquired  the  legal  ownership,  '"**'^^^'^'- 
the  equitable  interest  passed  by  the  will,  and  the  subsequently 
acquired  legal  estate  descended  to  the  heir,  who,  of  course,  became 
a  trustee  for  the  devisee.  If,  on  the  other  hand,  the  testator  was 
seised  only  of  the  legal  estate  at  the  time  of  the  execution  of  his 
will,  and  afterwards  acquired  the  equitable  interest  (being  the 
converse  case),  as  where,  being  a  mortgagee  in  fee  at  the  date  of  the 
will,  he  subsequently  purchased  the  equity  of  redemption,  the 
devisee  was  a  trustee  of  the  legal  estate  which  he  derived  through 
the  will,  for  the  heir  at  law  to  whom  the  equitable  inheritance 
descended  (s).  Cases  of  the  former  description  frequently  occurred,  contract 
where  a  man  contracted  to  purchase  a  freehold  estate,  then  devised  °*  purohasB 
it,  and,  subsequently  to  the  execution  of  his  will,  took  a  conveyance 
of  the  property,  and  then  died  without  republishing  his  will  (t). 
The  testator  being  equitable  owner  under  the  contract  (u),  his 
interest  passed  by  the  will  to  the  devisee,  whose  equitable  right 
the  heir  was  bound  to  clothe  with  the  legal  title.  In  these 
and  many  other  cases,  great  inconvenience  occurred  from  the  in- 
competency of  a  testator  to  dispose  by  will  of  his  after- acquired 
real  estate ;   and  questions   often   arose  as   to  the  actual  state 

(r)  Bunter  v.  Coke,  1  Salk.  237,  nom. 
Buckenham  v.  Cook,  Holt,  248,  Bunker 
V.  Cook,  3  Bro.  P.  C.  19  ;  Lang  ford  v. 
Pitt,  2  P.  W.  629 ;  Harwood  v.  Goodright, 
Cowp.  90. 

.  is)  Strode  v.  Lady  Falkland,  3  Ch. 
Rep.  187.  In  Yardley  y.  Holland,  L.  R., 
20  Eq.  428,  a  mortgagee  in  fee  devised 
"  all  hereditaments  whereof  he  was 
seised  as  mortgagee "  (without  any 
specific  description  of  the  mortgaged 
estate),  and  afterwards  purchased  the 
equity  of  redemption  :  this  was  ademp- 
tion, and  the  devise  failed  both  at  law 
and  in  equity. 

(0  Greenhill  v.  Oreenhill,  Pre.  C!h.  320, 

5- 


2  Vern.  679,  Gilb.  Eq.  R.  77 ;  Green  v. 
Smith,  1  Atk.  572 ;  Gibson  v.  Lord 
Montfort,  1  Ves.  494 ;  Capel  v.  Girdler, 
9  Ves.  S09  ;  Holmes  v.  Barker,  2  Madd. 
462.  Same  law  as  to  copyholds :  Sea- 
man V.  Woods,  24  Beav.  372.  A  valid 
contract  would  not  be  presumed  to  have 
been  entered  into  before  the  date  of  the 
will  for  the  purchase  of  lands  conveyed 
to  the  testator  immediately  after  that 
date :  Cathrowv.  Bade,  4  De  G.  &  S.  527. 
(m)  It  was  sufficient  if  the  vendor 
alone  was  bound  by  the  contract : 
Morgan  v.  Holford,  1  Sm.  &  Gif.  101, 
semble. 
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of  the  rights  and  obligations  of  the  parties  under  the  contract, 
on  which  the  validity  of  the  devise  depended  (w),  and  also  as  to 
the  effect  of  certain  modes  of  conveyance,  in  producing  a  revoca- 
tion of  the  devise  of  the  equitable  interest.  The  removal  of  this 
incapacity,  therefore,  is  not  the  least  of  the  advantages  conferred  by 
the  recent  statute  [the  Wills  Act,  1837],  which  has  expressly  ex- 
tended the  testamentary  power  to  such  real  and  personal  estate  as 
the  testator  may  be  entitled  to  at  the  time  of  his  death,  notwith- 
standing he  may  become  entitled  to  the  same  subsequently  to 
the  execution  of  his  will.  But  it  may,  of  course,  be  necessary, 
even  under  the  present  law,  to  go  into  the  inquiry,  whether  the 
circumstances  attending  a  contract  for  purchase  or  sale  by  a 
deceased  person  are  such  as  to  render  the  contract  obhgatory, 
for  upon  this  fact  would  depend  the  question  (which  has  lost 
none  of  its  importance  by  the  recent  enactment)  whether,  as 
between  the  representatives  of  the  deceased  testator  or  intestate, 
it  is  to  be  regarded  as  real  or  personal  estate."  This  question  is 
discussed  in  the  chapter  on  Conversion. 

The  Wills  Act  not  only  (by  sect.  3)  extends  the  power  of  testa- 
mentary disposition  to  all  real  estate  which  the  testator  is  entitled 
to  at  the  time  of  his  death,  but  (by  sect.  24)  makes  every  will  speak 
from  the  time  of  the  testator's  death,  unless  a  contrary  intention 
appears.  The  effect  of  these  sections  is  discussed  in  chapters  XII. 
and  XXVI. 


Devises  of  IV. — Oopyholds. — (a)  Old  Law. — By  the  common  law,  copyholds 

copyholds.       could  not  be  devised  except  by  virtue  of  a  special  custom  of  the 

manor  of  which  they  were  held,  nor  were  they  affected  by  the 

Statutes  of  Wills  passed  in  the  reign  of  Henry  VIII.  (x).    When  a 

copyholder  wished  to  devise  his  copyhold,  it  was  originally  necessary 

that  he  should  make  a  surrender  to  the  use  of  his  last  wiU ;  the 

estate  then  passed  by  the  surrender  and  not  by  the  will,  which 

Will  of  a  was   only   a   direction   of  the  uses   of   the  surrender   (y).     The 

j-oSt  tenancy    Surrender,  and  not  the  will,  being  the  operative  part,  so  to  speak, 

a  severance,     of  the  devise.  One  joint  tenant  could,  by  surrendering  to  the  use 

of  his  will,  and  then  devising  to  a  stranger,  sever  the  jointure  (z). 


{w)  DucJcle  V.  Baines,  8  Sim.  525. 

(a-)  1  Watk.  Cop.  122,  2  Rol.  Bep. 
383. 

(y)  Att.-Oen.  v.  Vigor,  8  Ves.  286.  See 
1  Watk.  Cop.  122  ;  and  Roe  d.  Jeffereys 
V.  Hicks,  2  Wils.  13.  As  to  the  neces- 
sity for  a  surrender  by  an  equitable 
mortgagee  of  copyholds  to  the  use  of  his 


will,  Doe  d.  Shewen  v.  Wroot,  5  East,  132. 
(z)  Co.  Litt.  59b ;  Porter  v.  Porter, 
Cro.  Jao.  100;  Gale  v.  Oale,  2  Cox,  136; 
see  per  Willes,  C.  J.,  2  Ves.  sen.  at  p.  609. 
In  Edwards  v.  Champion  (1  De  G.  &  S. 
75),  it  was  held  by  K.  Bruce,  V.-C,  that 
a  surrender  by  one  joint  tenant  to  the 
use  of  the  will  of  a  stranger  whose  will 
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and,  in  naost  manors,  also  bar  his  widow  of  freebench.  By  the  chapter  iv. 
statute  55  Geo.  III.,  c.  192,  all  devises  thereafter  to  be  made  of  Stat.  55  Geo. 
copyhold  lands,  though  not  surrendered  to  the  use  of  the  testator's  witlTsur'-^^"^ 
will,  were  rendered  as  valid  as  if  a  surrender  had  been  made  (a).  render  to  use 

An  equitable  interest  in  copyholds  under  a  trust  or  right  of  „    .    , , 
redemption,  or  a  contract  for  purchase,  being  incapable  o£  sur-  interests  in 
render,  was  devisable  without    any  such   formality,  and  it  was  ^evMable^ 
immaterial  in  the  last  case  that  a  surrender  had  been  made  to  without 
the  use  of  the  purchaser,  so  long  as  he  had  not  been  admitted  (b)  : 
and  the  right  of  the  equitable  owner  to  devise  his  interest  could 
not  be  controlled  by  the  custom  of  the  manor  (c). 

Customary  freeholds,  though  not  held  at  the  will  of  the  lord.  Customary 
yet  if  alienable  by  surrender  and  admittance,  were  devisable  in  freeholds, 
the  same  manner  as  copyholds  (d). 

Mr.  Jarman  remarks  (e)  that :  "  Copyholds,  equally  with  freeholds.  As  to  devises 
were  subject  to  the  rule,  which,  under  the  old  law,  restricted  a  "gp^'^ej 
devise  to  lands  of  which  the  testator  was  seised  when  he  made  his  copyholds, 
will  (/).     A  devise  of  copyholds,  therefore,  however  comprehensive 
in  its  terms,  did  not  generally  pass  an  after-acquired  copyhold 
estate  (g),  except  so  far  as  such  estate  might  have  been  brought 
within  its  operation  by  a  subsequent  surrender  to  the  use  of  the 
will  (formerly  a  necessary  accompaniment  of  a  devise  of  copyholds), 
which  surrender  was  construed  to  have  the  effect  of  extending  a 
general  devise  of  copyholds  to  lands  acquired  in  the  interval  between 
the  will  and  the  surrender  (g) ;  and  it  was  decided  that  a  surrender 
to  such  uses  as  the  testator  '  shall '  by  will  appoint  applied  to  a  will 

did  not  come  into  operation  until  after  3  Ch.  Rep.  76  ;   Car  v.  Ellison,  3  Atk. 

the  death  of  the  surrenderor  produced  73  ;  King  v.  King,  3  P.  W.  358  ;  Oibson 

a  severance  ;  but  on  appeal  (3  D.  M.  &  v.  Lord  Mont/ort,  1  Ves.  489  ;  Qreenhill 

G.  202)  this  was  doubted  by  Lord  Cran-  v.  Qreenhill,  2  Vern.  679  ;    Phillips  v. 

worth,  Parke,  B.,  and  Cresswell,  J.  Phillips,  1  My.  &  K.  664 ;   Seaman  v. 

(a)  See  Doe  d.  Hickman  v.  Hickman,  Woods,  24  Beav.  372,  where  the  pur- 
4  6.  &  Ad.  56 :  Doe  v.  Bartle,  5  B.  &  chaser  took  under  a  power  of  sale  in  a 
Aid.  492,  1  D.  &  Ry.  81.     It  seems  the  will. 

better   opinion,   that   a   cu-stom   in   a  (c)  Lewis  v.  Lane,  2  My.  &  K.  449. 

manor  that  the  copyhold  tenant  shall  (d)  Doe  v.  Huntingdon,  4  East,  288 ; 

not  devise  through  the  medium  of  a  Doe  d.  Cook  v.  Danvers,  7  East,  299  ; 

surrender  to  the  use  of  his  will,  is  bad  :  Doe  d.  Dand  v.  Thompson,  7  Q.  B.  897. 

Wardellv.  Wardell,  3  3t.  C  C.  117;  Pike  These  cases  appear  to  overrule  Lord 

V.    White,  ib.  287 ;    but  see  1  Evans'  Hardwicke's  apparent  opinion  to  the 

Stat.   p.   450.     At  all  events,   such  a  contrary    in   Hussey  v.    Grills,   Amb. 

custom  will  not  be  presumed  from  the  299. 

fact  that  no  entry  is  to  be  found  on  the  ie)  First  edition,  p.  50. 

Court  rolls  of  any  such  surrender  :  Doe  (/ )  Harris  v.  Cutler,  oit.  1  T.  R.  438,  n. ; 

d.  Edmunds  v.  Llewellin,  2  C.  M.  &  R.  Spring  v.  Biles,  ib.  435,  n. 

503,    5   Tyr.    899 ;     Doe   A.    Dand   v.  (g)  Heylin   v.    Heylin,    Cowp.    130 ; 

Thompson,  7  Q.  B.  897.  Att.-Gen.  v.  Vigor,  8  Ves.  287  ;  Phillips 

(b)  Allen  v.  PouUon,  1  Ves.  sen.  121  ;  v.  Phillips,  1  My.  &  K.  664. 
Davies  v.   Beversham,   2   Freem.    157, 
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antecedently  executed,  it  being  considered  that  the  surrenderor 
referred  to  that  will  which  should  be  in  existence  at  his  death  (h). 

"  And  here  it  may  be  observed,  that  as  every  copyhold  is  parcel 
of  the  manor  to  which  it  belongs,  a  devise  of  the  manor  was  held  to 
comprise  such  copyholds,  though  acquired  by  the  lord  after  the 
making  of  his  will"  (i). 

Under  the  old  law,  too,  a  devisee  or  surrenderee  of  copyholds 
before  admittance  was  wholly  incapable  of  devising  them  (j). 
The  same  doctrine  was  at  one  period  considered  to  apply  to  an 
heir,  on  the  supposed  authority  of  Smith  v.  Triggs  [k) ;  but,  as 
such,  the  decision  in  that  case  was  completely  overruled  by  Right 
d.  Taylor  v.  Banks  [1).  The  point  was  again  raised,  and  received 
a  similar  determination,  in  King  v.  Turner  (m)  and  Boe  d.  Perry  v. 
Wilson  (n). 


Devises  of 
copyholds 
under 
Wills  Act. 


(6)  Present  Law. — The  Act  1  Vict.  c.  26,  s.  3,  has  precluded  any 
question  of  this  nature  in  regard  to  wills  which  are  subject  to  its 
operation.  It  repeals  stat.  55  Geo.  Ill,  c.  192,  which  only  supplied 
the  omission  of  a  formal  surrender  (o),  and  makes  the  will  itself, 
without  any  surrender,  confer  a  right  to  admittance  [f),  notwith- 
standing that  the  testator  has  not  surrendered  to  the  use  of  his  will, 
or  notwithstanding  that  the  copyholds,  in  consequence  of  the  want 
of  a  custom  to  devise  or  surrender  to  the  use  of  a  will  or  otherwise, 
or  in  consequence  of  there  being  a  custom  that  a  will  or  surrender 
to  the  use  of  a  will  should  continue  in  force  for  a  limited  time 
only,  or  any  other  special  custom,  could  not  have  been  disposed  of 
by  the  will  previously  to  the  passing  of  the  act.  It  also  expressly 
affirms  the  testamentary  power  of  an  unadmitted  heir,  and  extends 
the  devising  power  to  an  unadmitted  devisee  or  surrenderee.  Thus 
all  questions  arising  under  the  former  act  respecting  the  vahdity 
of  a  devise,  in  consequence  of  the  power  to  devise  being  still  left 


{%)  Spring  v.  Biles,  1  T.  E.  435,  n, ; 
overruling  Wards  v.  Warde,  Amb.  299, 
which  is  contra. 

(i)  Boe  d.  Hale  v.  Wegg,  6  T.  R.  708. 
As  to  what  will  pass  by  the  devise  of  a 
manor,  see  post,  Chap.  XXXV. 

(j)  Wainewrightv.  Elwell,  1  Mad.  627: 
Phillips  V.  Philips,  1  My.  &  K.  664 ; 
Matthew  v.  Osborne,  17  Jur.  696. 

(k)  1  Str.  487.  See  Sir  T.  Plumer's 
judgment  in  Waimnright  v.  Elwell,  1 
Mad.  632  ;  and  Sir  L.  Shadwell's  judg- 
ment in  King  v.  Turner,  2  Sim.  548, 
reversed  1  My.  &  K.  456. 

(I)  3  B.  &  Ad.  664. 


(m)  1  My.  &  K.  456. 
(u)  5  Ad.  &  Ell.  321  ;  and  see  Doe  d. 
Winder  v.  Lawen,  7  Ad.  &  Ell.  195. 
(o)  See  Doe  d.  Hickman  v.  Hickman, 

4  B.  &  Ad.  56.  It  did  not  dispense 
with  a  particular  mode  of  surrender 
required  by  custom  to  give  validity  to  a 
devise  by  a  married  woman :  Doe  v. 
Bartle,  5  B.  &  Aid.  492,  1  D.  &  Ry.  81. 

(p)  This  view  was  adopted  by  the 
Court  in  Garland  v.  Mead,  L.  R.,  6 
Q.  B.  441.     See  Reg.  v.  Garland,  L.  R., 

5  Q.  B.  269  ;  Allen  v.  Bewsey,  7  Ch.  Div. 
453.  Admittance  is  still  necessary  to 
vest  the  estate. 
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dependent  on  the  power  to  surrender  to  the  use  of  the  will  (though    chapter  iv. 
the  surrender  itself  was  not  required),  are  now  set  at  rest.     But 
in  Lacey  v.  Hill  (q),  it  was  held  that  the  Wills  Act  does  not  merely  Laceyy.  Hill. 
dispense  with  the  surrender  and  the  custom,  but  gives  the  devise  ^^^'hoHs 
the  same  effect  as  if  there  actually  had  been  both  ;  and  that  bars  free- 
consequently  a  general  devise  of  the  testator's   "  real  estate,"     ^"°  ' 
without    more,    bars    his    widow    of    her    freebench.     Eeading 
the  act.  Sir  G.  Jessel,  M.  R.,  said :   "  That  means  that  a  testator 
is  to  have  the  same  power  of  devising  copyhold  estate,  as  if  he 
had  done  all  the  things  there  mentioned ;  as  if  there  had  been 
a  surrender,  or  as  if  there  had  been  a  custom,  and  so  forth.     It 
breaks  in  upon  the  customary  law  of  copyholds  for  the  purpose 
of  giving  an  unlimited  power  of  devise.     I  am  of  opinion  that 
the  same  effect  is  to  be  given  to  a  devise  of  copyholds  under  the 
new  law,  as  under  the  law  as  it  stood  before  the  Wills  Act,  and 
consequently  the  widow  is  not  entitled  to  freebench."     It  is  to 
be  presumed  that  in  this  case  the  custom  gave  freebench  of  lands 
of  which  the  copyholder  was  seised  at  his  death,  and  not,  as  is 
the  custom  in  some  manors  (r),  of  those  of  which  he  was  seised 
at  any  time  during  the  coverture ;  since,  in  the  latter  case,  not- 
withstanding a  custom  to  surrender  to  the  use  of  the  will,  neither 
a  devise  nor  an  actual  surrender  by  the  husband  would  under  the 
previous  law  have  barred  the  freebench  (s). 

Copyholders  also  participate  in  the  benefit  of  the  enactments  After- 
which  extend  the  devising  power  to  after-acquired  real  estate,  copyholds 
and  other  interests  not  before  devisable ;  and  are,  on  the  other  now 
hand,    bound   by   those   which    (as   we   shall   see)   regulate   the 
ceremonial  of  execution.     Copyholds  are  also,  in  common  with 
freeholds,  subject  to  the  several  clauses  by  which  the  legislature 
has  propounded   certain   new   canons   or  rules   of  construction, 
which  in  general  appear  to  be  of  a  nature  to  admit  of  application 
to  copyhold  estates. , 

Copyholds  cannot  be  entailed  except  under  a  custom  to  that  Entail.    ' 
effect  (t). 

It  will  be  remembered  that  "land  of  copyhold  tenure  or  customary  Copyholds 

freehold  in  any  case  in  which  an  admission  or  any  act  by  the  lord  ^rv  free-°™" 

(?)  L.  R.,  19  Eq.  346.     The  contrary  8  Eq.  466.  ^°l^^  °°* 

must  have  been  assumed  in  Thompson  {r)  Eiddell  v.   Jenner,    10  Bing.   29   ^*     ,     j°f 

V.  Burra,  L.  R.,  16  Eq.  592.     It  was  (Manor  of  Cheltenham).  IransterAot. 

needless  there  to  argue  that  the  widow  («)  See  Berry  v.  Gaukroger,  Theobald 

must  elect  between  her  freebench  and  on  Wills,  App.  B, 
the  benefits  given  her  by  the  will  if  the  {t)  See   Hardcasth  v.   Denniaon,    10 

freebench  was  defeated  by  the  devise.  C.  B.  N.  S.  606. 
And  see  Rowland  v.  CuMertaon,  L.  R., 
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of  the  manor  is  necessary  to  perfect  the  title  of  a  purchaser  from 
the  customary  tenant"  is  excluded  from  sect.  1  of  the  Land  Transfer 
Act,  1897,  and  consequently  a  devise  of  such  land  gives  the  devisee 
a  title  independent  of  the  executors  (w).  Equitable  interests 
in  copyholds  and  customary  freeholds  are  "  real  estate  "  within 
sect.  1  (v). 


Chattels 
real. 


V. — Chattels  Real. — Bequests  of  chattel  interests  in  land  (w;)  were 
always  governed  by  principles  wholly  different  from  those  which 
formerly  regulated  devises  of  freehold  estates.  Even  under  the 
old  law  they  did  not,  as  Mr.  Jarman  points  out  (x),  "  pass  directly 
to  the  legatee,  as  the  ahenee  of  the  testator,  but,  forming  part  of 
his  personal  estate,  they  devolve  to  the  executor  or  other  general 
personal  representative,  who  is  bound,  in  subordination  to  the 
paramount  claims  of  creditors,  to  give  effect  to  any  bequest  in 
the  will,  specific  or  residuary,  comprising  the  property  in  question  ; 
and,  therefore,  even  under  the  old  law,  it  was  quite  unnecessary, 
as  regarded  the  testator's  competency  of  disposition,  to  go  into 
the  inquiry,  whether  he  was,  at  the  time  of  making  the  will, 
possessed  of  a  term  of  years  which  formed  part  of  his  property 
at  his  decease  («/)  ;  such  an  inquiry  being  no  less  irrelevant  in  the 
case  of  a  bequest  of  leaseholds  held  by  a  chattel  lease,  than  in 
that  of  a  horse  or  a  watch,  or  any  other  personal  chattel." 


Freeholds 
pur  auter  vie. 


VI. — Estates  pur  auter  vie  (z). — Mr.  Jarman  continues  (a): 
"  Freeholds  pur  autre  vie  require  a  distinct  consideration  in  con- 
nection with  the  testamentary  power.  This  species  of  estate  stands 
distinguished  from  all  other  interests,  freehold  or  chattel,  by  this 
peculiar  quality,  that  it  is  capable  of  being  rendered  transmissible 
to  either  real  or  personal  representatives,  according  to  the  terms  of 
the  instrument  creating  the  estate,  or  rather  the  instrument  vesting 
it  in  the  deceased  owner,  or  in  the  person  under  whom  he  derived 
his  title  by  act  of  law :  for  it  seems  now  to  be  admitted  that  the 


(m)  It  is  the  duty  of  trustees  to  whom 
copyholds  are  devised  to  obtain  admit- 
tance :  Seg.  v.  Oarland,  L.  R.,  5  Q.  B. 
269.  But  copyholds  may  be  so  devised 
as  to  give  the  executors  or  trustees  a 
common  law  power  of  sale  without 
being  admitted  :  Glass  v.  Richardson, 
2  D.  M.  &  G.  658 ;  Reg.  v.  WiUon,  3  B. 
&  S.  201.  And  the  stat.  21  Hen.  8,  o.  4, 
applies  to  copyholds  :  Peppercorn  v. 
Wayman,  5  De  Q.  &  S.  230. 


(«)  Re  Somerville  and  Turner,  [1903] 
2  Ch.  583. 

{w)  A  rentcharge  issuing  out  of 
leaseholds  is  a  chattel  real :  Re  Fraser, 
[1904]  1  Ch.  726. 

(x)  First  edition,  p.  53. 

(y)  See  Wind  v.  Jekyl,  1  P.  W.  575 ; 
see  also  James  v.  Dean,  11  Yes.  388. 

(z)  As  to  the  creation  by  will  of 
estates  pur  auter  vie,  see  Chap.  XXXIV. 

(a)  First  edition,  p.  53. 
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devolution  of  the  estate  is  regulated  by  the  words  of  limitation  con-  chapter  iv. 
tained  in  the  last  conveyance,  without  regard  to  the  mode  of  its 
original  creation.  Estates  pur  auter  vie  are  devisable  by  the  express 
terms  of  the  Statute  of  Frauds,  29  Car.  II.,  c.  3  (s.  12),  the  Act  of 
Henry  VIII.  being  (according  to  the  prevalent  and  probably  the 
better  opinion)  confined  to  estates  of  inheritance  in  fee  simple"  (6). 

Though  the  Statute  of  Frauds  required  three  witnesses  to  the  Devolution 

or  pflf'fl*i"Pfl 

devise  of  an  estate  pur  auter  vie,  yet  where  the  property  devolved  p^j  ^uter  vie. 
otherwise  than  to  the  heirs  of  the  owner  (i.e.,  where  it  was 
limited  either  to  his  executors  or  administrators,  or  to  the  last 
taker  indefinitely,  without  any  express  mention  of  either  class  of 
representative),  it  was  distributable  as  part  of  his  personal  estate, 
whether  he  died  testate  or  intestate ;  and  by  a  necessary  con- 
sequence of  this  principle,  an  executor  taking  it  as  such  was  bound 
to  give  effect  to  any  bequest  or  direction  in  the  will  affecting 
such  property,  though  the  will  might  not  have  been  attested 
in  the  manner  required  by  the  statute  in  question  (c).  By  the 
Wills  Act,  s.  3,  the  previous  enactments  respecting  estates  pur 
auter  vie  were  repealed,  and  the  testamentary  power  is  expressly 
extended  to  such  estates,  "whether  there  shall  or  shall  not  be 
any  special  occupant  thereof,  and  whether  the  same  shall  be  free 
hold,  customary  freehold,  tenant  right,  customary  or  copyhold, 
or  of  any  other  tenure,  and  whether  the  same  shall  be  a  corporeal 
or  an  incorporeal  hereditament "  ;  and  by  sect.  6  it  is  enacted, 
that  if  no  disposition  shall  be  made  of  any  estate  pur  auter  vie 
of  a  freehold  nature,  it  shall  be  assets  in  the  hands  of  the  heir, 
and  that  in  case  there  shall  be  no  special  occupant  of  any  estate 
pur  auter  vie,  whether  freehold  or  customary  freehold,  tenant 
right,  customary,  or  copyhold,  or  of  any  other  tenure,  and  whether 
a  corporeal  or  incorporeal  hereditament,  it  shall  go  to  the  executor 
or  administrator  of  the  party  that  had  the  estate  thereof  by  virtue 
of  the  grant ;  and  if  the  same  shall  come  to  the  executor  or 
administrator,  either  by  reason  of  a  special  occupancy  or  by  virtue 
of  the  act,  it  shall  be  assets  in  his  hands,  and  shall  go  and  be 
applied  and  distributed  in  the  same  manner  as  the  personal  estate 
of  the  testator  or  intestate  (d). 

(6)  Anon.,  Cart.  211.  to  him  and  his  heirs,  dies  without  heir, 

(c)  Ripley  v.  Waterworth,  7  Vea.  425 ;  there  being  thus  no  special  occupant, 
in  connection  with  which  case,  see  the  property  goes  in  case  of  intestacy 
Bearpark  v.  Hutchinson,  7  Bing.  178,  to  the  administrator  in  trust  for  the 
4  M.  &  Pay.  848,  as  to  rents  pur  auter  Crown  :  Reynolds  v.  Wright,  25  Beav. 
vie.  100,  2  D.  F.  &  J.  590.     Or  if  there  be  a 

(d)  Where  a  bastard,  having  the  will  appointing  an  executor  but  not 
trust  of  an  estate  pur  auter  vie  limited  disposing  of  the  lease,  the  executor  will 
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OHAPTEE  TV. 

Land 

Transfer  Act, 
1897. 


Devise  by 
quasi  tenant 
in  tail  of 
estates  pur 
auter  vie. 


Sect.  1  of  the  Land  Transfer  Act,  1897  (quoted  above,  p.  64), 
clearly  includes  estates  pur  auter  vie,  even  where  there  is  a  special 
occupant. 

Mr.  Jarman  said  in  the  first  edition  of  this  work  (e) : 
"  A  question  often  agitated,  but  never  entirely  settled,  in  regard 
to  the  devising  power  over  estates  of  this  description,  was  whether, 
where  they  were  limited  to  the  tenant  pur  auter  vie,  and  the  heirs  of 
his  body,  they  could  be  devised  without  some  act  on  his  part  to 
bar  the  entaii.  It  was  admitted  on  all  hands  that  if  the  property 
were  undisposed  of,  it  would  devolve  to  the  heir  special  per 
formam  doni ;  it  was  equally  clear  that  an  alienation  by  deed  (/) 
was  an  effectual  bar  to  the  entail ;  but  the  doubt  was,  whether 
the  estate  was  devisable  by  will  alone,  without  any  such  previous 
alienation.  The  authorities  on  the  point  are  few  and  contra- 
dictory. In  Doe  V.  Luxton  (</),  Lord  Kenyon  inclined  to  think 
that  the  devise  was  good  ;  but  this  dictum  stands  opposed  to  that 
of  Lord  Redesdale  in  Campbell  v.  Sandys  (h) ;  and  to  the  decision 
of  Lord  Manners  in  the  case  of  Dillon  v.  Dillon  (i),  who 
held  that  a  quasi  tenant  in  tail  of  an  estate  pur  auter  vie 
could  not  by  devise  exclude  the  title  of  remainderman,  and 
such  was  evidently  the  impression  of  Sir  T.  Plumer  in  Blake  v. 
Luxton  (j).  The  recent  statute  [1  Vict.  c.  26]  does  not  in 
terms  dispose  of  this  debateable  point,  but  has,  it  should  seem, 
done  so  in  effect,  by  the  language  of  the  general  enabling  clause, 
sect.  3,  which  extends  the  devising  power  to  '  all  real  estate  and 
all  personal  estate  which  he  (the  testator)  shall  be  entitled  to, 
either  at  law  or  in  equity,  at  the  time  of  his  death,  and  which,  if 


hold  for  his  own  benefit,  unless  the  will 
be  such  as  before  the  Act  1  Will.  4,  o.  40, 
s.  2,  constituted  him  a  trustee  :  Powell 
v.  Merritt,  1  Sm.  &  Gif.  381  ;  Cradock 
V.  Owen,  2  ib.  241. 

(e)  Page  65. 

(/)  That  is,  if  made  by  the  quasi 
tenant  in  tail  in  possession.  "  If  made 
by  tenant  in  tail  in  remainder,  it  must 
be  with  the  concurrence  of  the  owner  of 
the  previous  estate  in  possession  (Slade 
V.  Pattison,  5  L.  J.  (N.  S.)  Ch.  51;  Allen 
V.  Allen,  2  D.  &  War.  307,  332 ;  Ed- 
wards V.  Champion,  3  D.  M.  &  G.  202), 
and  could  never,  therefore,  be  made  by 
will  "  (editor's  note,  4th  ed.). 

(g)  6  T.  R.  293. 

{h)  1  Sch.  &  Lef.  294. 

(i)  1  Ball  &  Bea.  77.  The  editors  of 
previous  editions  substituted  for  Dillon 
V.  Dillon  a  reference  to  the  case  of 
Hopkins  v.  Ramage  (Batty,  365),  and 


added:  "  The  decision  of  Lord  Manners 
in  Dillon  v.  Dillon,  1  Ba.  &  Be.  77,  does 
not  touch  the  question,  for  the  quasi 
tenant  in  tail  died  without  issue,  and 
therefore,  at  her  death,  there  was 
nothing  for  the  will  to  operate  upon, 
and  the  learned  Judge  expressly  rested 
his  decision  on  this  fact.  In  Hopkins 
V.  Bamage,  the  circumstances  were  pre- 
cisely similar,  but  the  opinion  of  the 
Court  was  expressed  in  general  terms." 
(j)  Coop.  185.  "  And  of  Sir  E.  Rug- 
den  in  Allen  v.  Allen,  2  D.  &  War.  307, 
326.  So  in  Ee  Barber's  Settled  Mstates, 
L.  R.,  18  Ch.  D.  628,  Fry,  J.,  said  that 
'  the  analogy  of  a  fee  simple  estate  is  to 
be  applied  as  far  as  it  can  be,  both  as  to 
the  capacity  and  incapacity  of  aliena- 
tion of  an  estate  pur  auter  vie  '  " 
(additions  made  by  the  editors  in 
previous  editions  of  this  work).  And 
see  Be  Michell,  [1892]  2  Ch.  87. 
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not  SO  devised,  bequeathed,  or  disposed  of,  would  devolve  upon  the  heir    chapter  iv. 
at  law,  or  customary  heir  of  him,  or,  if  he  became  entitled  by  descent, 
of  his  ancestor,  or  upon  his  executor  or  administrator.'' 

"The  terms  of  this  enactment  evidently  restrict  it  to  cases  in 
which  property,  in  the  absence  of  disposition,  would  devolve  to 
the  general  real  or  personal  representatives  of  the  testator,  as 
distinguished  from  the  case  now  under  consideration,  in  which 
the  devolution  would  be  to  the  heir  special." 

Leases  for  lives  with  a  covenant  for  perpetual  renewal  are  not  Renewable 
uncommonly  met  with  in  Ireland  (k).  ^^^  °'' 

VII. — Incorporeal  Hereditaments.— Existing  rights  of  this  Devise  of 
nature,  so  far  as  they  are  alienable,  can  apparently  be  the  subject  of  existing 
a  devise.  Thus  a  rentcharge,  a  seignory  (I),  or  an  advowson  (m), 
or  right  of  common  in  gross,  can  clearly  be  devised  (n).  Of  course 
a  right  which  is  inseparable  from  a  tenement  (such  as  an  easement 
or  right  of  common  for  cattle  levant  and  couchant)  cannot  be 
disposed  of  by  will  except  with  the  tenement  (o),  or  (in  the  case 
of  an  easement)  by  being  devised  to  the  owner  of  the  servient 
tenement  so  as  to  be  extinguished  (p). 

It  seems  equally  clear  that  a  rentcharge,  easement,  profit  a  Creation 
prendre  or  similar  right,  which  can  be  created  by  grant,  can  be  ^  "°^"' 
created  by  devise  de  novo  (q). 

A  way  of  necessity  may  be  impliedly  created  by  a  devise  of  land  (r),  Implication, 
and  tlie  doctrine  as  to  the  creation  of  implied  easements  by  the 
contemporaneous  grant  of  adjoining  pieces   of  land   applies   to 
devises  (s). 

VIII. — Choses  in  Action. — Legal  choses  in  action,  such  as  debts.  Legal  ohoses 
may  be  disposed  of  by  will  (t),  and  if  they  are  given  specifically,  "action. 

{k)  Roddy  v.  Fitzgerald,  6  H.  L.  Ca.  59.    As  to  the  effect  of  devising  a  rever- 

823  ;  Prentice  v.  Brooke,  5  L.  R.  Ir.  435.  sion  or  remainder  under  the  old  law, 

{I)  As  to  what  will  pass  by  the  devise  see  ante,  p.  66,  u.  {}). 

of  a  manor,  see  Chap.  XXXV.  (o)  Williams  on  Commons. 

(to)  As  to  devises  of  advowsons,  see  (p)  Easements  and  other  rights  ap- 

Earl  of  Albemarle  v.  Rogers,  7  Br.  P.  C.  pendant  or  appurtenant  were  formerly 

522  :    Briggs  v.  Sharp,  L.  R.,  20  Eq.  not  considered  hereditaments,  but  they 

317  ;  Johnstone  v.  Baber,  6  D.  M.  &  G.  are  now  always  so  treated  :    see   an 

439,  and  cases  cited  in  Chap.  XXXV.  article  by  the  editor  in  Law  Quarterly 

(m)  For   an   enumeration   of  purely  Review,  xxiv.,  259. 

incorporeal  hereditaments  (which  alone  {q)  Booth  v.  Smith,  14  Q.  B.  D.  318. 

are  here  considered),  see  WilUams  on  See  sUbo  Taws  v.  Knowles,  [189112  0,.  B. 

Real  P.  (20th  ed.)  410;  ChalHs,  Real  P.  564. 

45.     To  these  may  be  added  the  right  (r)  Pearson  v.  Spencer,  1  B.  &  S.  571, 

of  appointing  the  principal  or  master  of  3  B.  &  S.  761. 

a  hospital  or  school,  granted  by  the  (s)  Phillips  v.  Low,  [1892]  1  Ch.  47  ; 

Crown  to  a  man  and  his  heirs  :   Atkins  Milner^s  Safe  Co.  v.  Oreat  Northern  and 

V.  Mountague,  Cases  in  Ch.  214;    Att.-  City  Ry.,  [1907]  1  Ch.  208. 

Gen.  V.  Brentwood  School,  3  B.  &  Ad.  (f)  Re  Prater,  37  Ch.  D.  481. 
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CHAPTER  IV. 


Government 
securities. 


Life 
insurance. 


Non- 

bequeathable 

policy. 


Friendly 
society. 


Torts. 


Equitable 
choses  in 
action. 


it  is  the  duty  of  the  executors  to  get  them  in  and  hand  them  over 
to  the  legatee  (u).  The  Wills  Act  does  not  enable  the  legatee 
to  sue  for  them  in  his  own  name  (v). 

Money  in  the  public  funds,  bonds  of  foreign  governments,  and 
other  so-called  government  securities,  are  not  choses  in  action  in 
the  strict  sense,  because  no  action  lies  to  enforce  them,  but  there 
is  no  doubt  that  they  are  personal  property  (w),  and  can  therefore 
be  disposed  of  by  will. 

A  person  who  effects  a  policy  of  insurance  on  his  own  life  can 
prima  facie  dispose  of  it  by  his  will  (x).  Whether  a  specific  bequest 
of  a  policy  confers  such  a  "  derivative  title  "  as  to  enable  the 
legatee  to  sue  for  the  policy  moneys  in  his  own  name  under  the 
Policies  of  Assurance  Act,  1867,  does  not  seem  to  have  been  decided. 

A  person  effecting  an  insurance  on  his  own  life  may  by  the  terms 
of  the  contract  restrict  his  right  to  dispose  of  the  policy  by  will  (y), 
or  may  debar  himself  altogether  from  the  right  of  testamentary 
disposition  (2). 

By  the  Friendly  Societies  Act,  189G,  which  repealed  and  re- 
enacted  the  provisions  of  some  earlier  acts,  a  member  of  a  friendly 
society  may  in  certain  cases,  by  writing  under  his  hand,  nominate  a 
person  to  receive  any  moneys  (not  exceeding  1001.)  payable  by  the 
society  on  the  death  of  the  member,  and  may  in  like  manner  revoke 
or  vary  any  such  nomination  ;  it  cannot  be  revoked  by  will,  and  if 
a  nomination  is  in  force  at  the  death  of  the  member,  the  money 
forms  no  part  of  his  estate  (a). 

As  regards  rights  of  action  for  tort,  the  general  rule  of  the  common 
law  is  that  "  actio  personalis  moritur  cum  persona."  In  a  few  cases 
at  common  law,  and  in  several  cases  by  statute,  the  personal 
representatives  of  a  deceased  person  can  sue  for  injuries  to  his 
property,  and,  under  Lord  Campbell's  Act,  for  a  personal  injury 
causing  his  death.  In  the  latter  case  the  damages  recovered  do  not 
form  part  of  the  deceased's  estate  (6). 

In  certain  cases  an  equitable  chose  in  action  may  be  disposed 
of  by  will.  Thus  where  a  conveyance  has  been  executed  under 
circumstances  which  would  give  the  grantor  a  right  in  equity  to 
have  it  set  aside,  such  a  right  is  clearly  devisable  (c). 


(u)  Be  Robson,  [1891]  2  Ch.  559. 

(v)  Bishop  V.  Curtis,  18  Q.  B.  878. 

(w)  See  Ex  parte  Huggins,  21  Ch.  D. 
90. 

(a;)  See  Re  Phillips,  23  Ch.  D.  235. 

ly)  Re  Davies,  [1892]  3  Ch.  63. 

(z)  See  A.-O.  v.  Rowsell,  36  Ch.  D. 
67,  n. ;   Urquhartv.  Butterfidd,  37  Ch.  D. 


357,  and  cases  there  cited.  They  are 
referred  to  in  the  fifth  edition  of  this 
work,   p.  62. 

(o)  Bennett  v.  Slater,  [1899]  1  Q.  B. 
45. 

(6)  See  Clerk  and  Lindsell  on  Torte, 
p.  52. 

(c)  Uppington   v.    Bullen,    2   Dr.    & 


action  m  a 
house,  &c. 
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The  question  whether  a  gift  of  "  property  "  or  "  estate  "  in  a    chapter  iv. 
particular  place  includes  choses  in  action  is  often  a  difficult  one.  Locality  of 
A  gift  of  property  in  a  particular  district  or  country  (whether  in  ohoseain 
England  or  abroad)  passes  money  arising  from  real  estate  situate 
there  {d),   and  debts  owing  by  persons  resident  there  (e),  and 
apparently  stocks  and  shares  which  are  only  transferable  there. 
In  the  case  of  shares  which  can  be  transferred  either  in  England  or 
in  a  foreign  country  on  production  of  the  share  certificate,  it  seems 
that  their  locality  is  governed  by  the  certificate  :  if  it  is  in  England 
at  the  time  of  the  testator's  death,  the  shares  will  be  considered 
as  situate  in  England  (/). 

How  far  a  gift  of  "property"  in  a  house,  box,  cabinet,  &c.,  chosesin 
is  efEectual  to  pass  choses  in  action,  has  been  discussed  in  several 
cases.  In  Re  Prater  {g),  a  testator  bequeathed  "  my  property  at 
R.'s  bank  "  ;  at  the  time  of  his  will  and  of  his  death  he  had  at 
R.'s  bank  in  Paris  a  cash  balance  and  certificates  of  shares  in 
French  companies  which  apparently  entitled  any  person  holding 
them  to  the  ownership  of  the  shares  :  it  was  held  that  the  cash 
balance  and  the  shares  passed  by  the  bequest. 

This  question  is  also  discussed  in  the  chapter  on  Legacies,  with 
reference  to  bequests  of  personal  property  in  a  particular  place. 

Where  a  person  contracts  to  purchase  land,  this  is  an  interest  C!ontract  to 
which  he  can  devise  by  will  (h) .  Unt^ 

In  the  case  of  a  person  entering  into  such  a  contract  and  dying  Right  of 
before  1878,  his  heir  or  devisee  was  entitled  to  the  benefit  of  it ;  in  devisee, 
other  words,  was  entitled  to  consider  the  contract  as  having  converted 
the  personal  estate,  quoad  the  purchase  money,  into  real  estate, 
although  from  subsequent  events,  arisuig  out  of  the  situation  of  the 
deceased  purchaser's  estate,  the  contract  should,  as  against  the 
vendor,  have  been  rescinded  («').     But  as  regards  the  estates  of 

War.  184,  1  Car.  &  L.  291  ;   Stump  v.  A  gift  of  a  "  house  and  its  contents  " 

Oaby,  2  D.  M.  &  G.  623  ;    QresUy  v.  does  not,  prima  facie,  pass  title  deeds 

MouaUy,  4  De  6.  &  J.  78.  and  share  certificates  :  Re  Craven,  99 

(d)  Tyrone  v.  Waterford,  1  D.  F.  &  J.  L.  T.  390  ;  post.  Chap.  XXXV. 

613  ;  Guthrie  v.  Walrond,  22  Ch.  D.  573.  (h)  Morgan  v.  Holford,  1  Sm.  &  G. 

(e)  Nisbett  v.  Muiray,  5  Ves.  149  ;  101.  It  is  hardly  necessary  to  say  that 
Arnold  v.  Arnold,  2  My.  &  K.  365  ;  only  contracts  which  are  legally  binding 
Guthrie  v.  Walrond,  supra ;  Ee  Clark,  are  here  referred  to  :  see  Lacon  v. 
[1904]  1  Ch.  294.  Merlins,  3  Atk.l;  Mose  v.  Cunynghame, 

(/)  Be  Clark,  [1904]  1  Ch.  294.     The  11  Ves.  550;    Buckmaster  v.  Harrop, 

question  is  discussed  more  in  detail  in  7  Ves.  341. 

Chapter    XXX.,    where    Re    Clark    is  (i)  Whittaker  v.  Whittaker,  4  Br.  C.  C. 

stated.  30.     See  Oarnett  v.   Acton,   28   Beav. 

ig)  37  Ch.  D.  481.     See  Be  Robaon,  333 ;    Hudson  v.  Cook.  L.  R.,  13  Eq. 

[1891]    2   Ch.    559,    where   Roberts   v.  417. 
Kuffin,  2  Atk.  112,  was  also  referred  to. 
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Contract  not 
binding. 


Contract  for 
sale  of  land. 


persons  dying  after  December  31,  1877,  the  Keal  Estate  Charges 
Act,  1877,  enacts  that  where  a  testator  or  intestate  dies  entitled 
to  land  of  whatever  tenure,  which  is  at  his  death  charged  by  way  of 
lien  for  unpaid  purchase-money,  the  devisee  or  legatee  or  heir  shall 
not  be  entitled  to  have  the  money  discharged  out  of  any  other 
estate  of  the  testator  or  intestate,  unless,  in  the  case  of  a  testator, 
a  contrary  intention  appears  from  the  will^  (/).  In  such  a  case, 
therefore,  all  that  the  devisee  or  heir  is  entitled  to  is  the  land 
charged  with  the  purchase- money  (k). 

But  even  under  the  old  law,  if  from  a  defect  of  title  or  any  other 
cause  the  contract  was  not  obligatory  on  the  piirchaser  at  his 
death,  his  heir  or  devisee  was  never  entitled  to  say  he  would  take 
the  estate  with  its  defects,  or  have  the  purchase-money  laid  out 
in  the  purchase  of  another.  Thus  in  Broome  v.  Monck  {I),  which 
was  a  case  of  defective  title.  Lord  Eldon  observed  that  the  cases 
establish,  that  whatever  is  the  state  of  liability  of  the  party 
himself  at  his  death,  must  be  the  state  of  liability  to  be  considered 
upon  questions  between  those  representing  him  after  his  death  (m) ; 
and  if  at  his  death  he  could  not  be  compelled  to  take,  clearly 
the  heir  could  not  say  to  the  executor,  "  I  will  have  the  estate 
and  shall  pay  you  for  it "  (w). 

The  converse  case  of  a  testator  entering  into  a  contract  for  the 
sale  of  land  devised  by  his  will,  often  gives  rise  to  the  question 
whether  the  contract  operates  as  a  revocation  of  the  devise. 
This  question  is  discussed  in  Chapter  XXII. 


Right  of 
residence  or 
occupation. 


IX. — Miscellaneous  Rights  and  Interests. — A  testator  may 
give  to  A.  the  right  of  residing  in  or  occupying  a  particular  house 
or  other  property  rent  free,  in  terms  which  shew  that  the  right  is 
personal  to  A.  and  cannot  be  assigned  by  him  to  another  (o).     A. 


(j)  See  Puxhy  v.  Puxley,  1  N.  E.  509 
(before  the  Act),  where  the  testator  had 
contracted  to  purchase  an  estate,  and 
taken  a  transfer  of  a  mortgage  on  it ; 
by  his  will  he  directed  the  purchase  to 
be  completed,  and  devised  the  estate  to 
A.  :  it  was  held  that  A.  was  not  entitled 
to  the  interest  on  the  mortgage  before 
the  completion  of  the  purchase. 

(k)  Re  Ooclccroft,  24  Ch.  D.  94.  The 
same  rule  applies  to  a  contract  for  the 
purchase  of  ground  rents  by  the  lessor  : 
Be  Kidd,  [1894]  3  Ch.  558. 

(I)  10  Ves.  597.  See  also  1  Ves.  218  ; 
Green  v.  Smith,  1  Atk.  572  ;  O'Shea  v. 
Howley,  1  J.  &  Lat.  398.  In  such  a 
case,  unless  the  purchaser  waives  his 


objection,  there  can  be  no  conversion : 
Ee  Thomas,  Thomas  v.  Howell,  34  Ch. 
D.  166. 

(m)  See  aco.  Curre  v.  Bowyer,  5  Beav. 
6,  n.  ;  Ingle  v.  Bichards,  28  Beav.  365  ; 
Haynes  v.  Haynes,  1  Dr.  &  Sm.  451, 
452 ;  Hudson  v.  Cooh,  L.  R.,  13  Eq. 
417  ;   Lysaght  v.  Edwards,  2  Ch.  D.  516. 

{n)  The  passing  of  the  Real  Estate 
Charges  Act,  1877,  has  deprived  this 
subject  of  much  of  its  practical  import- 
ance, and  the  remarks  of  Mr.  Jarman 
have  been  therefore  shortened. 

(o)  May  V.  May,  44  L.  T.  412  ;  Mac- 
laren  v.  Stamton,  27  L.  J.  Ch.  442  ; 
Parker  v.  Parker,  1  N.  R.  508. 
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is,  however,  a  tenant  for  life  within  the  meaning  of  the  Settled  Land    ohapteb  iv. 
Acts  (p),  and  his  powers  under  the  act  cannot  be  restricted  by  any 
clause  of  forfeiture  (q). 

The  cases  in  which  a  devise  of  the  use  and  occupation  of  land 
gives  the  devisee  an  estate  are  considered  elsewhere  (r). 

A  testator  may  give  a  person  the  right  of  purchasing  property  Option  of 
forming  part  of  the  testator's  estate,  either  at  a  price  named  by  the  P"'^''''*^^- 
testator,  or  at  a  price  to  be  fixed  by  the  executors,  or  by  valuation 
or  otherwise  (s).  If  the  price  is  to  be  fixed  by  the  executors, 
they  are  bound  to  fix  a  reasonable  price  (t),  but  the  Court  will 
not  interfere  if  they  act  in  good  faith  (u).  If  any  terms  are  imposed 
by  the  testator  as  to  time,  &c.,  they  must  be  strictly  complied 
with,  otherwise  the  right  will  be  lost  (v) ;  but  if  the  offer  is  to  be 
made  by  the  executors,  time  is  reckoned  from  the  date  when  a 
complete  ofier  is  made  (w). 

It  is  not  clear  to  what  extent  the  ordinary  law  of  vendor  and  Eights 
purchaser  appHes  to  a  purchase  under  an  option.  It  seems  that  "ptio"^  ^ 
the  person  exercising  the  option  is  not  necessarily  entitled  to  an 
abstract  of  title,  and  even  if  he  is,  the  terms  of  the  will  may  be 
such  that  failure  on  the  part  of  the  executors  to  deliver  an  abstract 
will  not  absolve  him  from  complying  with  the  requirements  of  the 
will  as  to  time  (a;).  On  the  other  hand,  it  has  been  decided  that, 
in  the  absence  of  a  direction  to  the  contrary,  he  is  entitled  to  have 
the  property  free  from  incumbrances  (y). 

An  option  of  purchase  given  by  will  to  A.  B.  is  prima  facie  Whether 
personal  to  him,  and  does  not  pass  to  his  executors  on  his  death  (2;),  transmissible 
but  the  will  may  be  so  expressed  as  to  confer  a  transmissible 
interest  (a).     It  seems  clear  that  if  an  option  of  purchase  is  not 
personal  to  the  donee,  its  exercise  must  be  confined  to  the  period 
allowed  by  the  Rule  against  Perpetuities  (6). 

ip)  Se  Trenchard,  [1902]  1  Ch.  378 ;  Re  Wilson,  [1908]  1  Ch.  839.      See  Re 

Re  Llarwver,  [1903]  2  Ch.  16.  Davison  and  Torrens,  17  Ir.  Ch.  7.     As 

(q)  Post,  Chap.  XXXIX.  to  the  cases  on  rights  of  pre-emption 

(r)  Post,  Chap.  XXXV.  not  conferred  by  wUl,  see  Sugden  on  V. 

(s)  Radnor  v.  Shafto,   11  Ves.  448 ;  &  P.  188,  n. ;  Dart's  V.  &  P.  240  (6th 

Waite  V.  Morland,  12  Jur.  N.  S.  763.  ed.) 

(t)  Radnor  v.  Shafto,  ubi  supra.  (z)  Re  Cousins,  30  Ch.  D.  203.     As  to 

(«)  Edmonds  v.  Millett,  20  Bea.  54.  an  option  contained  in  a  lease,  see  Re 

(u)  Dawson  v.  Dawson,  8  Sim.  346 ;  Adams  and  Kensington  Vestry,  27  Ch. 

Brooke  v.  Ganod,  3  K.  &  J.  608,  2  De  G.  D.  394  ;    Friary  Holroyd  v.  Singleton, 

&  J.  62  ;  Austin  v.  Tawney,  L.  R.,  2  Ch.  [1899]  2  Ch.  261. 

143.  (a)  Belshaw  v.  Rollins,  [1904]  1  Ir.  R. 

(w)  Lilford  v.   Keck,   30  Bea.   295;  284. 

Austin  V.  Taumey,  supra.  (6)  L.  &  S.  W.  B.  v.  Oomm,  20  Ch.  D. 

{x)  Brooke  v.  Oarrod,  supra.  562,  Dart,  241. 

(y)  Oiven  v.  Massey,  31  L.  R.  Ir.  126; 
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Compulsory 
purchase. 


Right  of 
selection. 


Executory 
and  contin- 
gent interests. 


Spes 
suocessionis. 


If  a  testator  gives  an  option  of  purchase  at  a  fixed  price,  and 
after  his  death  the  property  is  sold  at  a  higher  price  under  the 
compulsory  powers  of  the  Land  Clauses  Act,  the  donee  of  the 
option  is  entitled  to  the  difference  (c).  A  similar  rule  applies 
if  the  sale  is  by  order  of  the  Court  (d). 

A  gift  to  A.  of  such  part  of  a  certain  property  as  shall  be  selected 
by  him  is  vahd  (e).  The  right  is  a  personal  one,  and  therefore 
it  would  seem  that  if  A.  survives  the  testator  and  dies  before 
selecting,  the  right  is  gone  (/).  But  this  would  probably  not  be 
so  where  the  part  to  be  selected  is  indefinite  and  unrestricted, 
for  then  the  gift  is  equivalent  to  a  gift  of  the  whole  property  (g). 

An  executory  or  contingent  interest  in  real  or  personal  estate 
is  disposable  by  will,  if  the  nature  of  the  contingency  on  which  it 
is  dependent  be  such  that  the  interest  does  not  cease  with  the  life 
of  the  testator  ;  in  other  words,  if  it  be  descendible  or  transmissible. 
This  doctrine,  in  regard  to  real  estate,  was  recognised  in  Goodtitle 
V.  Wood  (h),  and  was  finally  estabUshed  in  Roe  d.  Perry  v.  Jones  (i) 
by  the  Court  of  K.  B. ;  Lord  Kenyon,  C.  J.,  drawing  a  distinction 
between  such  an  interest  and  a  mere  possibility,  like  that  which 
an  heir  has  from  his  ancestor.  BuUer,  J.,  observed,  that  if  it  was 
such  an  interest  as  was  descendible,  it  was  also  devisable,  as  they 
must  both  be  governed  by  the  same  principle.  The  converse  of 
this  proposition  is  equally  true,  namely,  that  an  interest  which 
is  not  transmissible  cannot  be  devised  (j).  A  contingent  interest 
in  personal  property  can  be  bequeathed  by  will  if  it  is  transmis- 
sible (k).  As  regards  wills  made  since  the  year  1837,  the  statute  of 
1  Vict.  c.  26,  s.  3,  has  expressly  provided  that  the  testamentary 
power  conferred  by  it  "  shall  extend  to  all  contingent,  executory, 
or  other  future  interests  in  any  real  or  personal  estate,  whether 
the  testator  may  or  may  not  be  ascertained  as  the  person  or  one 
of  the  persons  in  whom  the  same  respectively  may  have  become 
vested." 

"  A  spes  successionis  is  not  a  title  to  property  by  English  law  "  (1). 


(c)  Ee  Cant's  Estate,  4  De  G.  &  J.  503. 

(d)  Be  Kerry,  [1889]  W.  N.  3,  5  T.  L. 
R.  178. 

(e)  See  the  cases  cited  in  Chap.  XIV. 
(/)  See  Co.  Litt.  145a. 

(g)  See  Arthur  v.  Mackinnon,  11  Ch. 
D.  385,  post,  Chap.  XIV. 

{h)  WiUes,  211;   s.o.  cited  3  T.  R.  94. 

(i)  1  H.  Bl.  30  ;  s.o.  in  B.  R.  3  T.  R. 
88  ;  and  see  Moor  v.  Hawkins,  2  Eden, 
342,  Fearne,  C.  R.  366;  Selwyn  v. 
Selwyn,  Burr.  1131 ;   Perry  v.  Phelips, 


17  Ves.  at  p.  182  ;  Ingilby  v.  Amcotts, 
21  Beav.  585,  which  also  explains  the 
sense  in  which  "  descendible  "  is  to  be 
here  understood. 

(?)  The  case  of  Doe  v.  Tomhinson, 
2  M.  &  Sel.  165,  cited  by  Mr.  Jarman 
in  support  of  the  latter  proposition, 
occurred  under  the  old  law. 

(k)  Piribury  v.  Elkin,  1  P.  W.  563  ; 
Be  Cresswell,  24  Ch.  D.  102  ;  and  other 
oases  referred  to  post,  Chap.  XXXVII. 

(I)  Per  Kay,  J.,  in  Be  Parsons,  45 
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Rights  of  action  (m)  and  entry  (n)  were  not,  under  the  old  law,    ohaptee  iv. 
devisable,  but  the  Wills  Act  has  expressly  extended  the  testa-  As  to  rights  of 
mentary  power  to  "  all   rights  of   entry  for   conditions  broken  action  and 
and  other  rights  of  entry,"  so  that  a  possibility  of  reverter  is  now  poggibjuty  of 
devisable  (o).    And  as  to  rights  of  action,  the  question  cannot  reverter, 
recur  since  the  statute  3  &  4  Will.  4,  c.  27,  s.  36,  abolishing  real 
actions. 

Possession   without   title    confers   a   devisable   interest,  which  Possession 
may  be  defended  and  recovered  by  the  devisee  against  all  but 
the  true  owner  {q). 

When  a  testator  appoints  a  solicitor  to  be  executor  or  trustee  of  Profit  costs. 
his  will,  he  sometimes  empowers  him  to  charge  for  services  rendered 
by  him  in  performing  the  duties  of  his  office.    Whether  the  right 
to  make  such  charges  is  confined  strictly  to  professional  services 
or  extends  to  other  matters,  depends  on  the  language  of  the  will  (r). 

The  right  to  charge  profit  costs  is  in  the  nature  of  a  legacy  (s), 
and  the  solicitor  forfeits  it  by  attesting  the  wiU  (t). 

In  some  cases  (apart  from  the  doctrine  of  powers)  property  Where  will  , 
passes  under  the  will  of  a  testator,  although  it  never  belonged  to  *'^^^^  ^^^"^ 
him.  Thus  where  a  gift  of  real  or  personal  property  by  will  to  a 
child  of  the  testator  is  preserved  from  lapse  by  sect.  33  of  the  Wills 
Act,  and  the  child  has  left  a  will  containing  a  sufficient  residuary 
gift,  the  property  bequeathed  or  devised  to  the  child  by  the  father's 
will  passes  under  the  residuary  gift  in  the  child's  will  (m).  A 
similar  result  follows  when  personal  property  is  expressly  given 
by  will  to  A.,  and  in  the  event  of  his  predeceasing  the  testator, 
then  to  his  executors  as  part  of  his  personal  estate,  and  A.  pre 
deceases  the  testator,  leaving  a  will  containing  a  sufficient  residuary 
bequest  [v). 

Ch.  D.  at  p.  56,  where  Davis  v.  Angel,  1  Ch.  544.     See  the  argument  in  Leath 

4  D.  F.  &  J.  524,  is  referred  to.     See  v.  Jay,  6  Ch.  D.  496,  9  Ch.  D.  42. 

also  Allcard  v.  Walker,  [1896]  2  Ch.  369  (q)  Asher  v.  Whitlock,  L.  B.,  1  Q.  B. 

at  p.  380.     As  to  the  Irish  case  ot  Be  1  ;  Clarke  v.  Clarke,  It.  B.,  2  C.  L.  395  ; 

Beaupri'a  Trusts  (21  L.  B.  Ir.  397),  see  Hawksbee  v.  Hawksbee,  11  Ha.  230. 

Re    Parsons,    supra  ;     Be    Chichester's  (r)  See  Be  Fish,  [1893]  2  Ch.  413,  and 

Estate,  [1908]  1  Ir.  B.  297.  the   cases    there   cited  ;     Clarkson   v. 

(m)  Baker  v.  Hacking,  Cro.  Car.  387,  Bobinson,  [1900]  2  Ch.  722. 

405.     See  also  Doe  d.  Cooper  v.  Finch,  («)  Be  ThorUy,  [1891]  2  Ch.  613. 

I  Nev.  &  M.  130,  4  B.  &  Ad.  283.  («)  Post,  p.  96. 

(n)  Ooodright   v.   Forrester,   8   East,  (a)  Johnson  v.  Johnson,  3  Ha.  157, 

564,  1  Taunt.  678.     See  also  Cave  v.  and  the  other  cases  referred  to  in  Chap. 

Holford,  3  Ves.  669  ;  Att.-Qen.  v.  Vigor,  XIII.,   where   the   operation    of    the 

8  Ves.  282  ;  Doe  d.  Souter  v.  Hull,  2  D.  section  is  considered  in  detail. 

&  Ry.  38  ;   Culley  v.  Doe  d.  Taylerson,  (v)  Long  v.  Watkinson,  17  Bea.  471  ; 

II  Ad.  &  Ell.  1020;    Bunter  v.  Coke,  Be  Clay,  54  L.  J.  Ch.  648.     See  Chap. 
Salk.  237.  XIII. 

(o)  See  Peniberton  v.  Barnes,  [189p] 

J. — VOL.  I.  6 
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It  is  hardly  necessary  to  say  that  personal  property  limited  by 
settlement  merely  to  the  executors  or  administrators  of  the  settlor 
may  be  disposed  of  by  his  will,  since  he  himself  takes  absolutely 
under  such  a  limitation  (w). 

So  if  land  is  limited,  by  virtue  of  a  shifting  clause,  to  A.,  and 
before  it  takes  effect  A.  dies  intestate,  leaving  B.  his  heir,  and  B. 
dies,  having  made  a  will  containing  a  general  devise  of  real  estate, 
and  then  the  shifting  clause  takes  effect,  the  land  passes  by  the 
devise  (x). 


Beal  estate. 


"  I  make 
A.  B.  my 

heir." 


X.— Operative  Words  of  Testamentary  Disposition.— The 

appropriate  word  for  disposing  of  land  and  other  real  estate  is 
"  devise,"  but  of  course  any  word  indicating  that  intention,  such 
as  "  bequeath,"  although  more  properly  applicable  to  personalty, 
is  sufficient  (y).  A  difficulty  as  to  the  intention  in  such  cases 
arises  where  the  gift  is  referential.  Thus  in  Jackson  v.  Hosie  (?), 
a  testator  made  various  specific  dispositions  of  real  and  personal 
property,  and  went  on  to  direct  that  as  to  the  residue  of  the  property 
"  not  hereinbefore  specifically  bequeathed,"  it  should  be  divided 
rateably  among  certain  persons  in  proportion  to  "  the  bequests 
herembefore  specifically  given  "  to  them  :  it  was  held  that  these 
words  included  devisees  of  real  estate,  although  the  testator  had 
in  other  parts  of  his  will  used  the  word  "  devise  "  in  disposing  of 
his  real  estate.  But  an  appointment  of  a  person  as  "my  residuary 
legatee  "  will  only  give  him  the  testator's  personal  estate,  unless 
an  intention  to  dispose  of  the  realty  is  apparent  (a).  An  appoint- 
ment of  a  person  as  "  executor  of  all  my  property,"  or  the  like,  may 
operate  to  pass  land  to  him,  either  beneficially  or  as  trustee  (6). 

An  appointment  or  acknowledgment  of  a  person  as  the  testator's 
heir  may  operate  as  a  general  devise  of  his  real  estate  (c). 


{w)  Morris  v.  Howes,  4  Hare,  599 ; 
Mackenzie  v.  Mackenzie,  3  Mao.  &  G. 
659. 

(*)  Ingilby  v.  Amcotts,  21  Bea.  585. 

{y)  Re  Gibbs,  [1907]  1  Ch.  465. 

(z)  27  L.  R.  Ir.  450.  See  Hope  v. 
Taylor,  1  Burr.  268,  stated  post,  Chap. 
XXVII.  ("legacy"  held  to  include 
devise  of  land). 

(a)  Be  Gibbs,  supra,  and  other  cases 
cited  in  Chap.  XXVII. 

(6)  See  Doe  v.  Haslewood,  6  Ad.  &  E. 
167,  and  other  oases  cited  in  Chap. 
XXVII. 

(c)  In  Spark  v.  Purnell  (Hob.  75),  a 
testator  devised  part  of  his  lands  to 


Anthony,  and  part  to  William,  and 
willed  that  if  either  should  die,  one  of 
them  should  be  the  other's  heir.  The 
Court  said  :  "  If  by  my  will  I  appoint 
that  J.  S.,  shall  be  heir  of  my  land,  he 
shall  have  it  in  fee  ;  for  such  estate  as 
the  ancestor  hath  such  he  is  to  inherit. 
And,  therefore,  the  said  word  (heir)  in 
the  latter  clause,  between  William  and 
Anthony,  shall  give  him  an  estate  for 
life  to  the  survivor,  because  the 
brother  to  whom  he  is  made  heir,  had 
but  an  estate  for  term  of  life  before." 
See  Tilly  v.  CoUyer,  Taylor  v.  WM, 
and  other  cases  cited  post,  Chaps.  XIV. 
and  XIX. 
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The  appropriate  word  for  disposing  of  personal  property,  in-    chapter  iv. 
eluding  leaseholds,  is  "  bequeath,"  but  the  word  "  devise "  was  Personalty. 
formerly  used  as  an  operative  word  for  bequeathing  personalty  (d), 
and  of  course  may  at  the  present  time  be  so  used,  if  the  intention 
is  clear  (e). 

It  is  clear  that  if  a  testator  appoints  a  person  to  be  his  residuary  Appointment 
legatee,  that  will  give  him  all  the  testator's  residuary  personal  watee"'^'^^ 
estate.     The  contest  in  such  cases  generally  is,  whether  the  words 
are  sufficient,  with  the  aid  of  the  context,  to  pass  the  real  estate  (/). 

The  cases  in  which  an  executor  is  entitled  to  the  undisposed  of  Appointment 
personal  estate  are  considered  elsewhere  (g).  °*  executor. 

(d)  Ewer  v.   Corbet,   2  P.   W.    148  ;  HiigJiea  v.  Pritchard,  6  Ch.  D.  24 ;    i?e 
Uider  v.  Wager,  2  P.  W.  328.  Oibhs,   [1907]   1   Ch.   465  ;    and  other 

(e)  See  Be  Lowman,  [1895]  2  Ch.  348,  cases  cited  in  Chap.  XXVII. 
and  other  oases  cited  in  Chap.  XXXV.  (g)  Chap.  XXI. 

(/)  Windus  V.  Wiiidus,  21  Bea.  373  ; 
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III.  Oifts  to  Attesting  Witnesses  92 
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VII.   Traitors  and  Felons 99 
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I.— Corporations. — The  history  of  the  law  is  thus  stated  by  Mr. 
Jarman  (a) :  "  The  statute  of  34  Hen.  8,  c.  5,  expressly  excepted 
out  of  its  enabling  clause  devises  to  bodies  politic  and  corporate ; 
and,  accordingly,  it  was  held,  that  a  devise  to  a  corporation, 
whether  aggregate  or  sole,  either  for  its  own  benefit  or  as  trustee, 
was  void ;  and  the  lands  so  devised  descended  to  the  heir,  either 
beneficially  or  charged  with  the  trust,  as  the  case  might  be  (b). 
The  recent  statute  contains  no  such  prohibition,  the  legislature 
having  contented  itself  with  regulating  and  defining  the  powers 
and  capacities  of  testators,  without  in  any  manner  interfering  with, 
or  attempting  to  define,  the  capacities  of  persons  to  take  under 
testamentary  dispositions,  which  it  has  left  to  be  ascertained  and 
determined  by  the  application  of  the  general  principles  of  law. 
If,  therefore,  the  disability  of  corporations  to  acquire  real  estate 
by  devise  had  been  created  by  the  statute  of  Henry,  the  recent 
Act  of  7  Will.  4  &  1  Vict.  c.  26  would,  by  repeahng  that 
statute  without  reviving  the  prohibition,  have  had  the  effect  of 
giving  validity  to  such  devises ;  but  this  is  not  the  case.  The 
disability  of  corporations  to  hold  real  property  was  created  by 
various  antecedent  statutes  (c),  which  appear  to  have  been  founded 
on  the  principle  that,  by  allowing  lands  to  become  vested  in  objects 
endued  with  perpetuity  of  duration,  the  lords  were  deprived  of 


(a)  First  edition,  p.  57.  By  "  the 
reoent  statute"  Mr.  Jarman  of  course 
means  the  Wills  Act,  1837. 

(i)  Sonley  v.  Clockmakera'  Company, 
1  Br.  C.  C.  81. 


(c)  Magna  Charta,  c,  36 ;  9  Hen.  3, 
0.  36  ;  7  Edw.  1,  c.  1 ;  [13  Edw.  1,  c.  32, 
and  0.  331 ;  34  Edw.  1,  at.  3  ;  13  Edw.  3, 
0.  3  ;  15  Rich.  2,  o.  5  ;  33  Hen.  8,  o.  10. 


CORPORATIONS.  85 

escheats  and  other  ^feudal  profits.  Hence,  the  necessity  of  obtain-  chapter  v. 
ing  the  King's  licence,  he  being  the  ultimate  lord  of  every  fee  in 
the  kingdom ;  but  this  licence  only  remitted  his  own  rights,  and 
did  not  prevent  the  right  of  forfeiture  accruing  to  intermediate 
lords.  Doubts  having  arisen,  however,  at  the  Revolution  how 
far  such  licence  was  valid  (d),  as  being  an  exercise  of  the  dispensing 
power  formerly  claimed  by  the  Crown  (but  which,  it  is  pretty 
evident,  it  was  not,  but  merely  a  waiver  of  its  own  right  of  for- 
feiture (e)),  the  statute  7  &  8  Will.  3,  c.  37,  was  passed,  which  pro- 
vides that  the  Crown  for  the  future,  at  its  own  discretion,  may 
grant  licences  to  alien  or  take  in  mortmain,  of  whomsoever  the 
tenements  shall  be  holden.  At  this  day,  therefore,  the  licence 
from  the  Crown  protects  against  forfeiture  to  any  intermediate 
lord." 

The  language  of  the  old  statutes  is  extremely  vague,  but  their  Double 
intention  obviously  was  not  only  to  prevent  tenants  in  fee  simple  fo^^"°^ 
from  aliening  their  land  in  mortmain  to  the  injury  of  their  superior  required, 
lords,  but  also  to  prevent  land  from  being  "  amortised  "  to  the 
injury  of  the  community.     Consequently,  when  the  practice  grew 
up  of  granting  licences  to  avoid  forfeiture  under  the  acts,  it  was 
considered  necessary  in  every  case  to  have  the  licence  of  the  lord 
of  the  fee  and  other  superior  lords  to  enable  the  tenant  to  alien, 
and  also  the  licence  of  the  Crown  to  enable  the  corporation  to  hold ; 
for,  as  Coke  says,  "  Corporations  have  capacitie  to  take  but  not 
to  retaine,  unlesse  they  have  a  sufficient  licence  in  that  behalfe  (/)." 
After  the  Act  7  &  8  Will.  3,  c.  37  (see  above),  it  became  the  practice 
in  granting  a  licence  in  mortmain  for  the  Crown  to  authorise  the 
corporation  to  acquire  and  hold  lands,  and  also  to  authorise  all 
persons  to  convey  lands  to  the  corporation  (g).     In  more  modern  Modem 
times,  however,  it  seems  to  have  been  considered  that  a  licence  W^"^^"^- 
to  a  corporation  to  acquire  and  hold  lands  in  mortmain,  implied  a 
licence  to  other  persons  to  convey  them  to  the  corporation,  and 
the  express  licence  to  do  so  fell  into  disuse  (h).     "  The  question 
whether,  on  the  interpretation  of  this  statute  [7  &  8  WUl.  3,  c.  37],  a 

(d)  Hawk.  P.  C.  293.  (h)  Grant  on  Corporations,  573,  note 

[(e)  The     licences,     however,     were  (t).     See  the  mortmain  clause  in  the 

generally  so  expressed  as  to  imply  a  private    Acts    incorporating    the    St. 

dispensing  power  :  see  Hargrave's  note  George's  and  Westminster  Hospitals, 

to  Co.  Litt.  99a.]  given  in  Re  Ovey,  31  Ch.  D.  at  p.  115, 

(/)  COj.  Litt.  2b.  where  the  capacity  of  the  testator  to 

(g)  See  generally  as   to.  the  Statutes  devise  real  estate  to  them  without  a, 

of  Mortmain,  Shelford  on  Mortmain  ;  licence  to  alien  in  mortmain  was  taken 

2  Bl.  Comm.  268  seq.  ;  Hargrave's  note  for  granted.     So  in  Perring  v.  Trail, 

to  Co  Litt,  99a,  L-  R.,  18  Eq.  88, 
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&o..  Act, 
1888. 


person,  not  having  a  licence  to  alien  in  mortmain,  can  alien  to  a 
corporation  having  only  a  licence  for  themselves  to  hold  in  mort- 
main (without  the  clause  enabling  all  persons  to  alien  to  them),  so 
as  to  prevent  the  entry  of  the  immediate  lord  or  of  the  Crown  for 
the  escheat,  seems  never  to  have  been  settled,  and  perhaps  is  more 
curious  than  practically  important  (M)." 

The  Mortmain  and  Charitable  Uses  Act,  1888,  which  passed  into 
law  on  August  13, 1888,  repeals  (sec.  13)  the  old  statutes  relating  to 
gifts  in  mortmain,  but  the  operation  of  this  repeal  is  not  retro- 
spective, so  that  the  law  with  regard  to  testamentary  gifts  coming 
under  these  categories,  made  by  testators  who  died  prior  to  the 
passing  of  the  act,  are  still  regulated  by  the  former  law.  Sect.  1 
of  this  act  enacts  that,  "  (1)  Land  shall  not  be  assured  to  or  for  the 
benefit  of,  or  acquired  by  or  on  behalf  of  any  corporation  in  mort- 
main, otherwise  than  under  the  authority  of  a  licence  from  Her 
Majesty  the  Queen,  or  of  a  statute  for  the  time  being  in  force,  and, 
if  any  land  is  so  assured  otherwise  than  as  aforesaid,  the  land  shall 
be  forfeited  to  Her  Majesty  from  the  date  of  the  assurance,  and 
Her  Majesty  may  enter  on  'and  hold  the  land  accordingly."  Sub- 
sect.  2  of  the  same  section  provides  that  where  the  land  is  held  of 
one  or  more  mesne  lords  under  Her  Majesty,  each  mesne  lord  is  to 
have  the  right  of  entering  on  and  holding  the  land  within  a  certain 
time,  but  the  right  of  each  superior  lord  is  only  to  be  exercised  if 
the  inferior  lord  fails  to  exercise  his  right  of  entry  within  the  proper 
time.  Sect.  2  enacts  that,  "  It  shall  be  lawful  for  Her  Majesty 
the  Queen,  if  and  when  and  in  such  form  as  she  thinks  fit,  to  grant 
to  any  person  or  corporation  a  licence  to  assure  in  mortmain  land 
in  perpetuity  or  otherwise,  and  to  grant  to  any  corporation  a 
licence  to  acquire  land  in  mortmain,  and  to  hold  the  land  in  per- 
petuity or  otherwise  {i)."  In  this  act,  unless  the  context  otherwise 
requires,  "  assurance  "  includes  a  gift,  devise,  bequest,  or  other 
assurance  by  will,  and  "  assure  "  and  "  assuror  "  have  corresponding 
meanings  ;  and  ",land  "  includes  tenements  and  hereditaments 
corporeal  and  incorporeal  of  whatever  tenure  and  any  estate  or 
interest  in  land  (7). 

The  act  also  provides  (sect.  12)  that  "Nothing  in  this  act 
shall  affect  the  operation  or  validity  of  any  charter,  licence,  or 


(hh)  Grant  103. 

(i)  This  section  is  a  partial  re-enaot- 
ment  of  s.  1  of  stat.  7  &  8  Will  3,  c.  37, 
but  it  omits  the  important  words  "  of 
whomsoever  the  same  shall  be  holden," 
and  fails  to  re-enact  s,  2  of  the  same 


statute,  protecting  from  forfeiture  lands 
aliened  in  pursuance  of  a  licence  so 
granted. 

(j)  This  definition  has  been  repealed 
and  another  substituted  by  the  Mort- 
main &c.  Act,  1891 ;  see  post,  Chap.  IX, 
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customs  in  force  at  the  passing  of  this  act  enabling  land  to  be  chaptbev. 
assured  or  held  in  mortmain  "  ;  and  further  (sect.  13)  that  the 
repeal  of  previous  enactments  shall  not  affect  "  (a)  any  enactment 
not  hereby  repealed  referring  to  any  enactment  hereby  repealed, 
except  that  in  lieu  of  that  reference  the  unrepealed  enactment 
shall  be  construed  as  if  it  referred  to  the  corresponding  provisions 
of  this  act ;  or,  (b)  the  past  operation  of  any  enactment  hereby 
repealed,  or  any  instrument  or  thing  executed,  done,  or  suffered 
before  the  passing  of  this  act ;  or,  (c)  any  right,  obligation,  or 
liability  acquired,  accrued,  or  incurred  under  any  enactment  hereby 
repealed ;  or  (d)  any  action,  proceeding,  or  thing  pending  or 
uncompleted  at  the  time  of  the  passing  of  this  act." 

This  act  was  obviously  intended  to   consolidate  and  re-enact  Effect  of  the 
the  former  statutes  relating  to  mortmain  and  charitable  uses  (k).  ^s^regarda 
But;  unfortunately,  the  draftsman  appears  to  have  been  imper-  gifts  in 
fectly  acquainted  with  the  difficulties  which  had  arisen  under  the  "^°^  ""*'"' 
old  Mortmain  Acts,  for  the  wording  of  the  new  act  seems  to  revive, 
instead  of  setting  at  rest,  the  question  whether  a  general  licence 
to  a  corporation  to  acquire  and  hold  lands  is  sufficient  to  authorise 
a  tenant  in  fee  simple  to  alien  his  land  to  the  corporation  without 
a  licence  for  that  purpose.    However,  it  seems  incredible  that  any 
court  should  hold  that  such  a  licence  is  necessary,  and  it  is  submitted 
that  there  is  nothing  which  prevents  a  corporation  empowered  to 
acquire  and  hold  lands  in  mortmain  from  taking  by  devise  in  the 
ordinary  way. 

Where,  before  the  Wills  Act,  real  estate  was  devised  upon  trust  Devises  to 
to  a  corporation  not  empowered  to  take  lands  by  devise,  although  corporations 
the  devise  was,  of  course,  void  at  law,  under  the  statute  of  Henry, 
yet  the  estate  descended  to  the  heir  charged  with  the  trust  (supposing 
that  it  was  not  illegal  under  the  statute  9  Geo.  2,  c.  36,  as  being  in 
favour  of  charity),  in  the  same  manner  as  where  a  devise  to  a 
trustee  fails  by  the  death  of  the  devisee  in  trust  in  the  testator's 
lifetime  (I).  And  since  the  Wills  Act,  the  trust  would  equally 
be  upheld  ;  the  only  difference  being  that  the  corporation 
trustee  is  now  capable  (except  in  cases  within  the  Mortmain  Act 
of  1736  or  1888)  of  taking  by  devise,  though  not,  without  licence, 
of  holding. 

It  was  held  in  Flood's  Case  (m)  that  a  devise  to  a  corporation  Devise  to 

charitable 
(k)  See  Re  David,  Buckhij  v.  Royal      Richards,  1  D.  &  War.  258  (where,  the  corporation 
National  Li/e-boat  Institution,  41  Ch.  D.       lands  being  in  Ireland,  the  charitable   under 
at  p.  175.  trust  waa  valid).  43  Eliz.  c.  4. 

(I)  Sonley  v.  Clockmakers'  Company,  (m)  Hob.  136 ;    1  Eq.  Ca.  Abr.  95, 

1  Br.  C.  C.  81  ;  Incorporated  Society  v.      pi.  (i.  Bene' t  College  v.  Bishop  of  I^ndon, 
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Exception  in 
favour  of 
certain  cor- 
poiations,  &o. 


to  charitable  uses,  although  ineffectual  to  pass  the  legal  estate  by 
reason  of  the  statute  34  Hen.  8,  was  good  in  equity  under  the 
statute  43  Eliz.  c.  4.  By  the  Act  9  Geo.  2,  c.  36,  as  it  is  hardly 
necessary  to  point  out,  such  devises  were  rendered  wholly  void, 
except  in  the  case  of  corporations  having  a  licence  to  acquire  lands 
by  devise  (n).  "Whether  devises  to  unlicensed  charitable  corpora- 
tions are  now  valid  under  the  Mortmain,  &c..  Act,  1891,  is 
discussed  in  another  place  (o). 

It  should  be  observed,  however,  that  devises  to  some  corporations 
are  authorised  by  act  of  parliament.  For  instance,  the  statute 
43  Geo.  3,  c.  107,  enables  persons  to  devise  lands  to  the  Governors 
of  Queen  Anne's  Bounty ;  and  the  statute  43  Geo.  3,  c.  108, 
authorises,  under  certain  limitations,  the  devise  to  any  persons  or 
bodies  politic  or  corporate,  of  land  (not  exceeding  five  acres),  for 
the  erection,  repair,  purchase,  or  providing  of  churches  or  chapels, 
where  the  liturgy  of  the  United  Church  of  England  and  Ireland 
shall  be  used,  or  of  the  mansion-house  for  the  residence  of  the 
minister,  or  of  any  out-buildings,  offices,  churchyard,  or  glebe,  for 
the  same  respectively.  And  similar  enactments  have  been  made 
in  favour  of  many  other  charity  corporations  (p).  And  although 
generally  devises  for  charitable  uses  are  forbidden  by  the  Act  of 
9  Geo.  2,  c,  36,  yet  the  4th  section  of  that  statute,  which  excepts 
out  of  its  operation  gifts  to  the  two  English  Universities,  and  the 
Colleges  of  Eton,  Winchester,  and  Westminster,  leaves  devises  to 
those  corporations  to  be  dealt  with  by  the  general  law  as  settled 
by  the  Wills  Act. 

It  may  be  added  that  sect.  7  of  the  Act  of  1888,  which  repeals 
and  re-enacts  the  Act  of  9  Geo.  2,  extends  the  exemption  to  gifts  to 
the  Universities  of  London  and  Durham,  and  the  Victoria  University, 
and  the  various  colleges  of  the  universities  above  mentioned  (q). 

The  6th  section  also  excepts  from  the  operation  of  Parts  I.  and  II. 
of  the  act,  under  certain  conditions,  testamentary  gifts  for  pubUc 
parks,  elementary  schools,  and  public  museums.  There  are 
numerous  other  acts  which  contain  similar  exemptions  (r). 


2  W.  Bl.  1182,  holding  such  a  devise 
good  at  law,  "  rests  on  no  solid  founda- 
tion ;  "  see  per  Lord  St.  Leonards,  1  D. 
&  War.  305. 

(»)  See  below,  Chap.  IX. 

(o)  Chap.  IX. 

(p)  See  Church  Building  Act,  9  Geo. 
4,  c.  42,  and  other  statutes  stated,  post, 
Chap.  X.,  and  in  Shelf ord  on  Charitable 
Uses.  These  exemptions  are  continued 
by  s.  8  of  the  Act  of  188§, 


(j)  The  Universities  are  apparently 
excepted  from  Part  I.  of  the  Act  only  to 
the  extent  provided  by  their  special 
Acts,  see  Tudor  on  Charities,  &c., 
427. 

(r)  Such  as  the  Technical  and  Indus- 
trial Institutions  Act,  1892,  the  Educa- 
tion Act,  1902,  &c.  See  as  to  County 
Councils  and  other  local  authorities,  the 
Mortmain,  &o.  Act,  1893. 
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It  will  of  coiirse  be  remembered  that  a  power  to  hold  land  does    chapter  v. 
not  of  itself  empower  a  corporation  to  acquire  land  for  charitable 
purposes.     The  two  questions  are  quite  distinct  (s). 

The  Companies  (Consolidation)  Act  1908,  which  repeals,  and  in  Companies 
effect  re-enacts,  the  provisions  of  the  Companies  Act,  1862,  enacts  ^°*''  ^^^^' 
(sect.  16)  that  every  company  incorporated  in  accordance  with 
the  provisions  of  the  act  shall  have  power  to  hold  lands ;  and 
(sect.  19)  that  a  company  formed  for  the  purpose  of  promoting  art, 
science,  religion,  charity,  or  any  other  like  object,  not  involving 
the  acquisition  of  gain  by  the  company  or  by  its  individual 
members  shall  not,  without  the  licence  of  the  Board  of  Trade, 
hold  more  than  two  acres  of  land ;  but  the  Board  of  Trade  may 
by  licence  empower  any  such  company  to  hold  lands  in  such 
quantity,  and  subject  to  such  conditions,  as  they  think  fit.  The 
use  in  these  sections  of  the  word  "  hold,"  without  any  word  giving 
a  power  to  acquire  land,  suggests  a  doubt  whether  a  devise  of  land 
to  a  trading  company  by  a  testator  not  licensed  to  alien  lands  in 
mortmain  would  be  valid,  even  if  the  company  would  have  had 
power  to  purchase  the  land  for  the  purpose  of  its  business.  But 
to  hold  such  a  devise  void  would  be  taking  a  highly  technical  view 
of  the  act,  for  it  is  admitted  that  a  company  formed  under  the 
act  can  purchase  land,  and  that  being  so  there  is  no  reason  why 
it  should  not  be  able  to  take  by  devise. 

Questions  on  gifts  by  will  to  corporations  sole  do  not  often  arise.  Corporations 
They  seem  to  labour  under  the  same  general  incapacity  to  hold  ^ 
land  without  a  licence  in  mortmain  as  corporations  aggregate  (t). 
It  seems  that  since  the  passing  of  the  Mortmain,  &c..  Act,  1891, 
land  can  be  validly  devised  to  a  corporation  sole  (such  as  a  rector 
or  vicar)  upon  charitable  trusts,  but  it  must  be  sold  in  accordance 
with  the  act  (u). 

A  registered  trade  union,  although  not  a  corporation,  is  "  a  legal  Quasi- 
entity,"  and  may  be  sued  in  its  registered  name  (v).    But  a  devise  """To™  »ons. 
of  land  to  such  a  society  is  invalid  (w). 

A  gift  by  will  to  a  voluntary  society  or  association  of  persons,  Voluntary 
such  as  a  club,  for  .their  own  benefit,  is  clearly  good.     But  if  it  is  *S8°°'^''°"- 

(«)  See  post.  Chap.  IX.  purpose  not  directly  connected  with  his 

(i)  Co.  Litt.  2b.     Under  the  School  office  has  been   much  discussed,   but 

Sites  Act,  1841,  and  other  Acts,  oorpo-  apparently  never  decided. 

rations  sole  can  hold  land  conveyed  to  (v)  Taff  Vale  By.  Go.  v.  Amalgamated 

them   by    deed.       As    to   the    Public  Society  of  Railway  Servants,  [1901]  A  .C 

Trustee,  see  Chap.  XXIV.  426. 

(w)  Re  Scowcroft,  [1898]  2  Ch.  638.  (w)  Re  Amos,  [1891]  3  Ch.  159 :   see 

The  question  whether  land  can  be  con-  Chap.  IX, 

veyed  tp  a  corporation  sole  for  any 
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CHAPTER  V.    upon  trust  for  future  members  of  the  association,  it  is  clearly 
bad  (a;). 


Naturaliza 
tion  Act,  1870. 


II. — Aliens. — The  incapacity  of  ahenage  has  been  removed,  as 
Law  before  we  have  already  seen,  by  the  Naturalization  Act,  1870  (y).  But 
the  act  not  being  retrospective,  and  giving  no  protection  to  rights 
acquired  by  an  alien  before  it  was  passed  (z),  it  is  still  necessary 
to  consider  the  old  law.  Alienage  could  not,  strictly  speaking, 
be  ranked  among  the  incapacities  to  take  real  estate  by  devise,  as 
the  property  remained  in  the  alien  till  office  found,  when  it  devolved 
to  the  Crown  (a).  On  this  principle,  where  lands  were  devised 
to  an  alien  and  another  concurrently  as  joint  tenants,  the  entirety 
did  not  vest  in  the  latter  (as  would  have  been  the  eSect  if  the 
devise  to  the  alien  had  been  absolutely  void),  but  in  both  jointly  ; 
and  if  the  Crown  did  not  during  the  joint  lives  seize  the  alien's 
undivided  moiety  (as  it  might  do  after  office  found  (b)),  then,  on  the 
decease  of  the  alien,  leaving  his  co-devisee  surviving,  such  moiety 
devolved  to  the  latter  by  virtue  of  the  jus  accrescendi,  which  is 
incidental  to  every  joint  tenancy,  subject,  of  course,  to  the  Crown's 
right  of  seizure,  after  office ;  which  would,  by  relation,  have 
overreached  the  title  of  the  surviving  joint  tenant  to  the  alien's 
moiety  (c).  If,  however,  the  alien  survived  his  co-devisee,  he  did 
not,  in  the  opinion  of  some  persons,  thereby  become  entitled  to 
the  entirety,  he  being  disabled  from  acquiring  a  title  by  operation 
of  law,  even  for  the  benefit  of  the  Crown,  on  the  principle  that  the 
law,  by  its  own  act,  never  gave  an  estate  to  one  whom  it  did  not 
permit  to  retain  it  (d) ;  but  though  the  principle  is  unquestionable, 
perhaps  this  application  of  it  may  be  fairly  excepted  to,  as  the 
survivor  seems  to  have  been  in  by  the  original  gift. 
Where  trust  Where  a  trust  in  lands  for  life  or  any  greater  estate  was  created 
declared  in  ^  favour  of  an  alien  by  will  or  otherwise,  the  Crown  upon  office 
alien  went  to  found  was  entitled  to  the  benefit  of  the  trust  (e).  The  Crown 
the  Crown.      ^^^^^  ^^^.  £qj,  ^^^  reason  arising  out  of  the  doctrine  of  tenures  (/), 

(x)  Post,  Chap.  X.  417  ;  Bridg.  by  Ban.  414. 

iy)  33  Vict.  0.  14,  o.  2,  ante,  p.  59.  (e)  Barroio  v.  Wadkin,  24  Beav.  1  ; 

(z)  Sharp  V.  St.  Sauveur,  L.  R.,  7  Ch.  Sharp  v.  St.  Sauveur,  L.  R.,  7  Ch.  323  ; 

351.     See  as  to  children  born  abroad  of  overruling  Eittson  v.  Stordy,  3  Sm.  & 

a  British  subject,   De  Oeer  v.   Stone,  Gif.  230. 

22  Ch.  D.  243.  (/)  Escheat  or  forfeiture.    Forfeiture 

(o)  DupUasis  v.  Att.-Qen.,  1  Br.  P.  0.  there  was  not :   and  the  crown  cannot, 

415.     See  Barrow  v.  Wadkin,  24  Beav.  at  common  law,  take  the  trust  of  realty 

1  ;  Sharp  v.  St.  Sauveur,  supra.  by  escheat,  Burgess  v.   Wheate,  1  Ed. 

(6)  King  v.  Boys,  Dy.  283b.  177  ;    1  W.  Bl.   123  ;    DavaU  v.  New 

(c)  Foraet's  Case,  cit.  1  Leon.  47,  4  River  Company,  3  De  G.   &  S.   394 ; 

Loon.  82.  Beale  v.  Symonds,  16  Beav.  406.     (See 

{d)  See  ColUngwood  v.  Pace,  1  Vent,  now  the  Intestates  Estates  Act,  1884, 


ALIENS. 


91 


but  by  its  prerogative  on  grounds  of  public  policy  (g),  a  title  which    chapter  v. 

extended,  a  fortiori,  to  the  trust  of  chattel  interests  in  land  {h), 

except  such  as  an  alien  might  himself  hold  (i).     But  the  proceeds 

of  real  estate,  which  was  impressed  with  a  trust  for  conversion, 

could  be  given  to  an  alien,  and  the  Crown  had  no  claim,  this  not 

being  a  trust  conferring  on  the  alien  an  interest  in  land,  but  merely 

a  right  to  have  the  land  converted  into  money  ;  and  the  policy  of 

the  law  in  regard  to  mortmain  (which  had  been  much  pressed  in 

argument  as  analogous  in  principle)  depending  upon  considerations 

entirely  different  (j). 

The  disabilities  of  ahenage  might  be  removed  partially  by  a  Naturalisa- 
grant  of  letters  of  denization  from  the  Crown,  or  wholly  by  an  *'°°  '^"'^ 
act  of  parliament  investing  the  alien  with  the  rights  and  privileges 
of  a  British  subject.  Such  acts,  in  favour  of  the  particular  in- 
dividual, were  superseded  by  the  Act  7  &  8  Vict.  c.  66  (now  re- 
pealed), which  (sect.  6)  empowered  the  Secretary  of  State  to  grant 
certificates  of  naturalisation,  having  the  same  effect  as  the  ordinary 


denization. 


In  Co.  Litt.  191a,  n.  vi.  11,  Mr.  Butler 
suggests  that  a  better  ground  in  favour 
of  the  claim  of  the  crown  might,  per- 
haps, have  been  found,  by  resorting  to 
its  acknowledged  prerogative  of  being 
entitled  to  the  bona  vacantia,  or  every 
species  of  property  of  which  no  owner 
is  discoverable :  but  the  suggestion 
was  never  acted  upon.  As  to  Lord 
Loughborough's  often-cited  dictum, 
that  "  the  crown  comes  under  no  head 
of  equity,"  Walker  v.  Denne,  2  Ves.  jun. 
179,  see  per  Romilly,  M.  R.,  in  Barrow 
V.  Wadkin.  The  dictum  appears  to  be 
warranted  when  used  with  reference  to 
a  trust  for  conversion  in  a  case  where 
there  is  a  total  failure  of  the  objects  of 
the  trust.  Thus,  in  Walker  v.  Denne, 
the  crown  was  held  not  entitled  to  en- 
force against  the  next  of  kin  a  trust  for 
laying  out  money  in  land  where  there 
was  a  total  failure  of  cestuis  que  trust, 
and  the  only  result  would  be  to  enable 
the  crown  to  claim  by  escheat :  and  in 
Taylor  v.  Hat/garth,  14  Sim.  8,  where 
real  and  personal  estate  was  devised  to 
trustees  on  trust  for  sale,  and  the  sur- 
plus proceeds  were  left  undisposed  of, 
and  all  legacies  and  annuities  had  been 
satisfied  out  of  the  personalty,  Sir  L. 
Shadwell,  V.-C,  held,  on  a  failure  of 
heirs  and  next  of  kin,  that  the  trustee 
was  entitled  for  his  own  benefit,  and 
that  the  crown  was  not  entitled  to  a. 
decree  for  sale  merely  that  it  might  take 
the  produce  as  bona  vacantia.  But  it 
does  not  follow  "  tegau??  tlje  grown 


could  not  enforce  the  execution  of  a 
trust  to  sell  in  favour  of  a  non-existing 
person,  that  therefore  the  crown  could 
have  no  benefit  of  a  trust  for  an  existing 
person,  the  beneficial  interest  in  which 
had  through  that  person  become  vested 
in  the  crown  ;  "  per  M.  R.,  24  Beav.  17. 
In  Henchman  v.  Att.-Gen.,  3  My.  &  K. 
485,  the  claim  of  the  crown  to  a  sum  of 
money  provided  by  the  will  to  be  paid 
by  the  devisee  of  lands  to  a  charity,  and 
assumed  to  be  an  exception  from  the 
devise  (see post.  Chap.  XIII. ),  was  nega- 
tived, and  the  money  held  to  sink  for 
the  benefit  of  the  devisee.  The  differ- 
ence between  this  case  and  that  of  the 
alien,  is  that  in  the  latter  there  is  a 
person  who  can  take  though  he  cannot 
hold ;  in  the  former  the  object  cannot 
take. 

(?)  Co.  Litt.  2b. 

(h)  See  Middleton  v.  Spicer,  1  Br.  C. 
C.  201 ;  Taylor  v.  Haygarth,  14  Sim.  8  ; 
Oradock  v.  Owen,  2  Sm.  &  Giff.  241  ; 
Powell  V.  Merritt,  1  ib.  381  ;  Reynolds 
V.  Wright,  25  Beav.  100,  2  D.,  F.  &  J. 
590 ;  Read  v.  Stedman,  26  Beav.  495. 
These  cases  relate  to  a  total  failure  of 
next  of  kin  ;  and  if  they  differ  in  prin- 
ciple from  the  point  noticed  in  the  text, 
go  rather  beyond  what  is  needed  to 
establish  that  point. 

(i)  Co.  Litt.  2b,  and  infra. 

{])  Du  Hourmelin  v.  Sheldon,  1  Beav. 
79,  4  My.  &  Cr.  525  ;  and  see  Master  v. 
De  Croismar,  II  Beav.  184. 
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CHAPTER  V. 


Foreigners. 


acts  of  naturalisation ;  and  enacted  (sect.  5)  that  every  alien 
friend  might,  by  grant,  lease,  assignment,  bequest,  representation, 
or  otherwise,  take  and  hold  any  lands  or  tenements  for  the  purpose 
of  residence,  occupation,  or  trade,  for  any  term  not  exceeding 
twenty-one  years,  as  if  he  were  a  natural-born  subject. 

An  act  of  naturalisation  was  always  so  framed  as  not  to  render 
valid  antecedent  conveyances  by  the  alien,  the  terms  of  the  enact- 
ment being,  that  he  shall  be  and  is  henceforth  naturalised,  &c.  {k) ; 
and  the  Act  7  &  8  Vict,  is  in  equivalent  terms.  But  letters  of 
denization  expressly  authorise  the  denizen  to  hold  lands  theretofore 
granted  (I),  and  he  may  even  hold  such  as  devolve  to  him  by  act 
of  law,  except,  of  course,  that  formerly  he  could  not  claim  by  descent 
from  or  through  his  father,  if  an  alien  (m). 

As  regards  disabilities  imposed  on  aliens  by  the  laws  of  their 
own  countries,  the  general  rule  seems  to  be  that  the  English  courts 
disregard  all  personal  disabilities  and  disqualifications  unknown 
to  English  law  (n). 


Gifts  to 

attesting 

witnesses. 


Stat.  25  Geo. 
2,  0.  6. 


III. — Gifts  to  Attesting  Witnesses. — ^Under  the  Statute  of 
Frauds,  a  devise  of  land  was  required  to  be  attested  by  "  credible  " 
witnesses,  a  character  which  persons  having  a  beneficial  interest 
under  the  will  were  held  not  to  sustain,  and  accordingly,  a  will 
of  freehold  estate  attested  by  such  persons  was  invalid ;  and 
that,  too,  not  only  as  to  the  part  which  created  the  interest  of 
the  attesting  witness,  but  in  regard  to  the  whole  (o). 

It  was  soon  found  that  the  holding  a  will  of  freeholds  to  be 
invalid  on  account  of  the  existence  of  an  interest,  however  remote 
or  minute,  in  any  one  of  the  attesting  witnesses,  was  productive 
of  much  inconvenience ;  and  it  being  apparent  that  to  render 
the  witness  competent,  by  depriving  him  of  the  benefit  which 
affected  his  disinterestedness,  was  far  better  than  to  sacrifice  the 
entire  will,  the  statute  25  Geo.  2,  c.  6  (f),  was  passed,  which,  after 
reciting  the  29  Car.  2,  c.  3,  s.  5,  provided,  that  beneficial  devises, 
legacies,  &c.,  to  attesting  witnesses,  other  than  and  except  charges 
on  lands,  &c.,  for  payment  of  debts,  should,  so  far  only  as  con- 
cerned such  attesting  witnesses,  or  any  person  claiming  under 


{h)  Fish  V.  Klein,  2  Mer.  431. 

(l)  Fourdrin  v.  Oowdey,  3  My.  &  K. 
383. 

(m)  Sir  M.  Hale  in  Collingwood  v. 
Pace,  1  Vent.  417.  Otherwise  if  the 
father  was  a  denizen  at  the  son's  birth. 

(»)  Worms  V.  De  Valdor,  49  L.  J.  Ch. 
261;  Re  Selot's  Trust,  [1902]  1  Ch.  488, 


(o)  As  to  the  question  whether  the 
competence  of  the  witness  could  be 
restored  by  a  subsequent  release  of  his 
interest,  see  Lowe  v.  JoUiffe,  1  W.  Bl. 
365  ;  Goodtitle  v.  Welford,  Dougl.  139  ; 
Doe  V.  Hersey,  4  Burn's  Eool.  Law,  27  ; 
Brograve  v.  Winder,  2  Ves.  jun.  636. 

(p)  Ir.  Pari,  25  Geo,  2,  c,  U, 
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them,  be  null  and  void ;    and  such  person  should  be  admitted  as    chapter  v. 

a  witness  to  the  execution  of  such  will  or  codicil  within  the  intent 

of  the  said  Act,  notwithstanding  such  devise,  &c. ;    but  it  was 

enacted  (sect.  2),  that  any  creditor,  whose  debt  should  be  charged 

on  lands,  &c.,  by  will  or  codicil,  and  who  should  attest  the  execution 

of  such  will  or  codicil,  should,  notwithstanding  such  charge,  be 

admitted  as  a  witness  to  such  execution  (q). 

By  the  Wills  Act  the  legislature   has   adopted   the   principle,  Stat,  l  Vict. 

and  extended  the  operation,  of  the  enactments  in  the  statute  25 

Geo.  2,  c.  6,  which  it  repeals,  except  as  to  the  colonies  in  America. 

Sect.  14  provides  that  if  any  person,  who  shall  attest  the  execu-  Will  not  to  be 

tion  of  a  will,  shall  at  the  time  of  the  execution  thereof,  or  at  any  acooiuit  of 

time  afterwards,  be  incompetent  to  be  admitted  a  witness  to  inoompetenoy 

prove  the  execution  thereof,  such  will  shall  not  on  that  account  witnesses. 

be  invalid. 

Sect.  15  provides  that  if  any  person  shall  attest  the  execution  of  Gift  to  an 

any  will  to  whom,  or  to  whose  wife  or  husband,  any  beneficial  devise,  witnesslir 

legacy,  estate,  interest,  gift  or  appointment,  of  or  affecting  any  wife  or 

real  or  personal  estate  (other  than  and  except  charges  and  directions  witness  to 

for  the  payment  of  any  debt  or  debts),  shall  be  thereby  given  or  ^^  ^o'"!- 

made,  such  devise,  legacy,  estate,  interest,  gift,  or  appointment, 

shall,  so  far  only  as  concerns  such  person  attesting  the  execution 

of  such  will,  or  the  wife  or  husband  of  such  person,  or  any  person 

claiming  under  such  person,  or  wife  or  husband,  be  utterly  null 

and  void ;    and  such  person  so  attesting  shall  be  admitted  as  a 

witness  to  prove  the  execution  of  such  wUl,  or  to  prove  the  validity 

or  invalidity  thereof,  notwithstanding  such  devise,  legacy,  estate, 

interest,  gift,  or  appointment,  mentioned  in  such  will. 

Sect.  16  provides  that  in  case  by  any  will  any  real  or  personal  estate  Creditor 

shall  be  charged  with  any  debt  or  debts,  and  any  creditor,  or  the  ^^  ^mlted 

wife  or  husband  of  any  creditor,  whose  debt  is  so  charged,  shall  »  witness. 

attest  the  execution  of  such  will,  such  creditor,  notwithstanding 

such  charge,  shall  be  admitted  a  witness  to  prove  the  execution 

of  such  will,  or  to  prove  the  validity  or  invahdity  thereof. 

Sect.  17  provides  that  no  person  shall,  on  account  of  his  being  an  Executor  to 

executor  of  a  wiU,  be  incompetent  to  be  admitted  a  witness  to  prove  ^Vlt^s*^ 

the  execution  of  such  will,   or  a  witness  to  prove   the  validity 

or  invalidity  thereof. 

These  enactments  preclude,   as   to  wills  coming  within   their  Remarks 

provisions,  all  questions  arising  under  the  old  law  as  to  the  effect  "aw^aTto 

(g)  For  points  decided  on  this  statute,  see  the  4th  edition  of  this  Work,  Vol.  I.,   iJits^sted 
pp.  71,  72.  witnesses. 
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Points 
decided  on 
1  Vict.  0.  26. 
s.  15. 


Evidence 
admissible  tn 
shew  that 
legatee  did 
not  sign 
as  witness. 


of  a  gift  to  the  husband  or  wife  of  an  attesting  witness,  and  they 
extend  the  disqualification  of  the  witness  to  take  beneficially  to 
wills  of  every  description ;  the  act  having,  by  assimilating  the 
execution  of  wills  of  real  and  personal  estate,  destroyed  all  ground 
for  distinguishing  between  them  in  regard  to  this  point. 

Upon  the  construction  of  the  15th  section,  it  has  been  decided  that 
a  legatee  under  a  will  does  not  lose  his  legacy  by  attesting  a  codicil 
which  confirms  the  will  (r)  :  and  further,  that  a  residuary  legatee 
by  so  doing,  does  not  lose  his  share  of  the  residue,  although  the 
codicil  in  fact  increases  that  share  by  revoking  some  particular 
legacies  (s).  Each  witness  attests  only  the  instrument  to  which 
he  puts  his  name.  Consequently,  if  a  will  consists  of  separate 
sheets  of  paper,  executed  by  the  testator  on  the  same  day,  but 
separately  attested,  a  legatee  under  one  of  them  does  not  forfeit 
his  legacy  by  reason  of  his  having  attested  one  or  more  of  the  other 
sheets  (i).  Again,  where  a  will  attested  by  a  legatee  is  re-published 
by  a  codicil  attested  by  other  witnesses,  the  gift  to  the  legatee  is 
made  good  (m).  And  this  benefit  is  not  lost  to  the  legatee  by  his 
subsequent  attestation  of  a  second  codicil  {v).  But  where  by 
will  a  legacy  was  bequeathed  in  a  contingency  which  failed,  and  by 
a  codicil  attested  by  the  legatee,  the  legacy  was  made  absolute, 
the  legatee  was  held  disqualified  to  take  the  absolute  legacy  (w). 
And,  following  the  rule  regarding  wills  of  real  estate  under  the 
pre-existing  law,  a  witness  is  held  to  be  disqualified  to  take  as 
legatee  although  he  is  a  supernumerary  (x).  But  evidence  is 
admissible  to  shew  under  what  circumstances  the  supernumerary 
signed,  and  if  it  appears  that  he  did  not  sign  as  a  witness  (e.g.,  if 
he  did  not  sign  at  the  request  of  the  testator,  or  contemporaneously 
with  the  attesting  witnesses)  he  wUl  not  lose  his  legacy  (y).  Accord- 
ing to  numerous  cases,  the  rule  is,  that  if  a  will  contains  the  names 
of  three  or  more  persons  who  appear  to  be  attesting  witnesses, 
some  of  them  being  legatees,  all  the  names  must  be  included  in 
-the  probate,  in  order  that  the  question  whether  the  legatees  did 
or  did  not  sign  as  witnesses  may  be  decided  in  a  court  of  equity  (z). 


(r)  Ourney  v.  Qurney,  3  Drew.  208 ; 
Tempest  v.  Tempest,  2  K.  &  J.  642,  7  D. 
M.  Sc  Q.  470 ;  Be  Marcus,  67  L.  T.  399, 
unless  he  also  attested  the  will  itself 
(ib.). 

(a).  Gurney  v.  Ourney,  supra. 

(t)  Be  Craven,  99  L.  T.  390. 

(u)  Anderson  v.  Anderson,  L.  E.,  13 
Eq.  381. 

(v)  Be  Trotter,  [1899]  1  Ch.  764. 

(w)  Qaskin  v.  Sogers,  L.  R.,  2  Eq.  284. 


(x)  Wigan  v.  Bowland,  11  Hare,  157  ; 
Cozens  v.  Grout,  42  L.  J.  Ch.  840. 

(y)  Bandfield  v.  Bandfield,  30  L.  J. 
Ch.  179, 11,  where  there  were  two  attes- 
tations. 

(z)  Wigan  v.  Bowland ;  Cozens  v. 
Crout,  supra  ;  In  bonis  Mitchell,  2  Curt. 
916 ;  In  bonis  Forest,  31  L.  J.  P.  200  ; 
In  bonis  Baine,  34  L.  J.  P.  125  ;  In  bonit 
Smith,  ib.  19. 
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But  in  In  bonis  Sharman  (a),  where  the  general  rule  was  recognised,     chapter  v. 

the  question  had  to  be  decided  by  the  Court  of  Probate,  because  on 

it  depended  the  further  question  to  whom  the  grant  was  to  go. 

Lord  Penzance  held  on  the  evidence  that  the  residuary  legatee  did 

not  sign  as  an  attesting  witness,  and  directed  her  name  to  be 

omitted  from  the  grant.    This  decision  appears  to  be  generally 

regarded  as  laying  down  the  rule  that  it  is  the  function  of  the  Court 

of  Probate  to  decide  the  question  in  all  cases,  (6)  and  that  if  the 

name  of  a  person  is  included  in  the  probate  as  an  attesting  witness, 

that  is  conclusive  on  the  Court  of  Construction  (c).    But  the  rule 

laid  down  by  the  earlier  cases  is,  it  is  submitted,  more  in  accordance 

with  principle. 

It  has  been  held  that  a  person  who  attests  the  attestation  of  a 
marksman  is  himself  an  attesting  witness  to  the  will,  and  a  legacy 
to  him  consequently  fails  (d). 

It  has  further  been  held,  upon  the  construction  of  this  section.  Acceleration 
that  where  there  is  a  testamentary  gift  for  life,  which  fails  by  ^jier^Sfe  ^" 
reason  of  the  attestation  of  the  will  by  the  donee,  or  by  his  or  her  interest  is 
wife  or  husband,  with  remainder  to  the  children  of  the  donee,  lilesting 
and  in  default  of  children  then  over,  the  remainder  to  the  children,  witness, 
if  in  existence  at  the  testator's  death,  will  not  be  defeated,  but  will 
be  accelerated  and  become  an  immediate  interest  (e) ;    but  that, 
if  there  is  then  no  child  of  the  donee  for  life,  the  ultimate  gift  upon 
the  determination  of  the  life  interest  cannot  be  accelerated,  but 
during  the  life  of  the  donee,  and  until  birth  of  issue,  the  income  of 
real  estate  will  belong  to  the  testator's  heir-at-law  (/).     In  the  case 
of  personalty  the  interim  income  would,  on  the  same  principle,  go  to 
the  testator's  next  of  kin  (/). 

The  gift  which  fails  by  the  operation  of  the  section  is  not  struck 
out  of  the  will  for  all  purposes ;  consequently  if  there  is  a  gift 
to  "  A.  or  her  children,"  and  A.'s  husband  attests  the  will,  the 
failure  of  the  gift  to  A.  does  not  make  the  substitutionary  gift  to 
her  children  take  effect  (g). 

The  validity  of  a  devise  or  bequest  will  not  be  destroyed,  under  Marriage  of 

devisee  or 

(o)  L.  R.,  1  P.  &  D.  661.  the  signature  or  mark  of  the  attesting   legatee  after 

(6)  In  bonis  Murphy,  Ir.  R.,  8  Eq.  witness  at  the  request  of  the  latter  and   attestation  to 

300  ;  In  bonis  Smith,  15  P.  D.  2.  not  of  the  testator,  would  not  this  take   attesting 

(e)  Be  Faux,  [1888]  W.  N.  249  ;   He  the  case  out  of  the  section,  on  the  prin-    witness. 

Lancdey,  [1889]  W.  N.  31.     These  were  ciple  stated  in  Randfidd  v.  Randfleld  ? 

cases  of  personalty.     As  to  realty,  see  (e)  Jull  v.  Jacobs,  3  Ch.  D.  703  ;   Ee 

Randfield  v.   Sandfield,   30  L.   J.   Ch.  Clark,  31  Ch.  D.  72. 

179,  n,  and  the  Land  Transfer  Act,  1897,  (f)  Re  Townsend'a  Estate,  34  Ch.  D. 

s.  1.  357. 

(d)  Wigan  v.  Rowland,  11  Hare,  157.  (?)  Aplin  v.  Stone,  [1904]  1  Ch.  543. 
But  if  it  were  shewn  that  he  attested 
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sect.  15  of  the  Wills  Act,  if  an  attesting  witness,  who,  at  the  time 
of  the  attesting  act,  takes  no  benefit  under  the  will,  subsequently 
marries  the  devisee  or  legatee  (h). 

A  direction  by  will  that  a  solicitor  executor  or  trustee  may 
make  professional  charges,  creates  a  benefit  under  the  will  within 
the  meaning  of  this  section  ;  and  consequently  if  the  solicitor 
attests  the  will,  he  is  precluded  from  claiming  the  right  to  make 
the  charges  (i). 

A  gift  to  an  attesting  witness  as  trustee  is  not  invalidated  by 
sect.  15  (j). 

In  Re  Fleehvood  (k),  Hall,  V.C,  held  that  where  a  gift  is  made 
by  will  to  a  trustee  upon  a  parol  trust,  a  person  who  attests  the 
will  cannot  take  any  benefit  under  the  trust,  but  the  point  was 
not  argued,  and  the  decision  has  not  been  followed  in  Ireland  (I). 

In  allowing  an  attesting  witness  to  be  appointed  executor, 
whether  he  be  or  be  not  in  terms  made  an  executor  in  trust,  regard 
is  evidently  had  to  the  statute  of  1  Will.  4,  c.  40,  which  precludes 
executors  from  claiming,  by  virtue  of  their  office,  the  beneficial 
interest  in  the  undisposed-of  personal  estate  of  their  testator,  to 
which,  by  the  pre-existing  law,  an  executor  was  entitled,  where 
the  will  did  not  afford  any  presumption  of  a  contrary  intention,  a 
point  which  was  often  difficult  of  solution. 


Devise  to 
heir ;  its 
effect  under 
the  old  law. 


IV.^Devise  to  Testator's  Heir. — ^Another  disability  to  take  by 
devise  formerly  arose  out  of  the  doctrine,  that  where  a  title  by 
descent  and  a  title  by  devise  concurred  in  the  same  individual, 
the  former  predominated,  and  the  heir  was  in  by  descent  and  not 
by  purchase.  If  however  the  quality  of  the  estate  which  the  heir 
took  by  the  devise  differed  from  that  which  would  have  descended 
upon  him,  he  acquired  the  property  as  devisee  (m). 


{h)  Thorpe  v.  Bestwick,  6  Q.  B.  D. 
311. 

(»■)  Be  Barber,  31  Ch.  T>.  665 ;  Be 
Pooley,  40  Ch.  D.  1 ;  Be  Trotter,  [1899] 
1  Ch.  764. 

(j)  Gresswell  v.  Cresswell,  L.  B.,  6  Eq. 
69. 

(k)  15  Ch.  D.  594. 

(I)  O'Brien  v.  Condon,  [1905]  1  Ir.  R. 
51.  The  point  was  referred  to  in  Sulli- 
van v.  Sullivan,  [1903]  1  Ir.  R.  193. 

(m)  See  as  to  the  effect  of  devises  to 
a  testator's  heir  under  the  former  law, 
Haynsworth  v.  Pretty,  Cro.  El.  833,  919, 
Moo.  644  J  Clerk  v.  Smith,  1  Salk.  241 ; 
Chaplin  v.  Leroux,  5  M.  &  Sel.  14  ;  Doe 
V.  Timins,  1  B.  &  Aid.  530 ;  Manbridge 


V.  Plummer,  2  My.  &  K.  93.  As  to 
copyholds,  Smith  v.  Triggs,  1  Str.  487. 
That  in  cases  of  marshaUing,  the  heir, 
under  an  express  devise  to  him,  had  the 
rights  of  a  devisee,  see  Biederman  v. 
Seymour,  3  Beav.  368  ;  k  fortiori,  since 
the  Stat.  3  &  4  Will.  4,  c.  106,  s.  3  ;  see 
Strickland  v.  Strickland,  10  Sim.  374. 
As  to  devises  to  co-heiresses  of  an  estate 
in  joint  tenancy  or  in  common,  see 
Anon.,  Cro.  El.  431 ;  Swaine  v.  Burton, 
15  Ves.  365.  As  to  the  effect  of  a 
devise  to  several  co-heirs  or  co-heiresses, 
or  one  of  them,  see  Bear's  Case,  1  Leon. 
112,  315  ;  Co.  Litt.  163b  ;  Beading  v. 
Boyston,  1  Salk.  242.  And  as  to  the 
devise  of  a  contingent  remainder  to  the 
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Whether  the  doctrine  in  question  extended  to  testamentary     chapter  v. 
appointments  was  a  point  of  some  nicety,  and  occasioned  much 
discussion  (n),  into  which,  however,  it  is  not  now  proposed  to  enter, 
as  questions  of  this  nature  cannot  arise  under  any  will,  future  or 
recent ;   the  statute  of  3  &  4  Will.  4,  c.  106,  s.  3,  having  provided  Stat.  .3  &  4 
that,  when  any  land  shall  have  been  devised  by  any  testator  who  ^  \^  '^  3 
shall  die  after  December  31,  1832,  to  the  heir,  or  to  the  person  who  making  a 
shall  be  the  heir  of  such  testator,  such  heir  shall  be  considered  to  ^  ^rchaser. 
have  acquired  the  land  as  a. devisee,  and  not  by  descent  (n). 

It  has  been  decided  that  the  word  "  heir  "  includes  "  heirs," 
and  that  the  section  operates  to  alter  the  quality  of  the  estate 
taken  by  the  heir,  so  that  if  a  testator  leaves  co-heiresses,  they  take 
as  joint  tenants  under  a  devise  to  them,  and  not  as  coparceners  (p). 

V. — Illegitimate  Children. — A  bastard  in  esse,  whether  born  or  Devises  and 
unborn,  is  competent  to  be  a  devisee  or  legatee  of  real  or  personal  bequests  to 
estate ;  and  the  only  question  that  now  admits  of  discussion,  in 
regard  to  gifts  to  such  persons,  is,  whether  they  are  sufficiently 
designated  as  the  objects  of  them  (q) ;  and  this  depends  on  rules 
of  construction  of  great  practical  importance  in  the  preparation  of 
wiUs,  and  which  will  hereafter  receive  examination.  Whether  a 
gift  can  be  made  to  bastards  not  procreated,  is  a  vexata  qusestio, 
which  will  be  fully  considered  in  a  later  part  of  this  work  (r). 

VI. — Infants,  Femes  covert,  Lunatics,  &c. — Infants  (including  infants  and 
infants  en  ventre  sa  mere  (s) )  and  insane  persons  are  not  incapaci-  '""*''=^- 
tated  from  taking  by  devise  or  bequest,  though  they  cannot  manifest 
their  acceptance  ;  for  acceptance  will  be  presumed  unless  it  would 
work  injury  to  the  devisee  or  legatee.  But  they  cannot  give 
effectual  releases,  or  exercise  a  right  of  election  (see  Chapter  XVI), 
and  according  to  Mr.  Roper  (t),  where  a  legacy  is  given  to  an  infant, 
the  executor  cannot  pay  it  to  the  infant  or  to  any  one  on  his  behalf. 

testator's  heir  at  law,  see  1  Sanders  Oibhons,  [1902]  1  Ch.  636. 

Uses,  133,  n.,  4th  ed.,  citing  Cholmonde-  (?)  See  Gordon  v.  Gordon,  1  Mer.  141  ; 

ley  V.  Clinton,  2  J.  &  W.  1.  Earle  v.  Wilson,  17  Ves.  528  ;  Evans  v. 

{n)  See  Hurst  v.  Earl  of  Winchelsea,  Massey,  8  Pri.  22. 

1  W.  Bl.  187,  2  Ld.  Ken.  444,  2  Burr.  (r)  See   Blodwell   v.    Edwards,    Cro. 

879  ;    LangUy  v.  Sneyd,  7  J.  B.  Moo.  EUz.  509  ;  see  also  Co.  Litt.  3b  ;  Wilkin- 

165,  3  Br.  &  B.  243,  1  S.  &  St.  45.  son  v.   Adam,   1  Ves.   &  B.  422 ;    Se 

(0)  The  negative  words  seem  to  ex-  Connor,  2  J.  &  L.  459.     As  to  devises 

elude  the  claim  of  a  devisee-heir  of  and  bequests  to  illegitimate  children, 

copyholds  (which  are  expressly  included  see  Chap.  XLIII. 

in  the  Act)  to  disclaim  the  devise  and  (s)  Burdet  v.  Hopegood,  1  P.  W.  486  ; 

take  as  heir,  Bickley  v.  Bickley,  L.  R.,  Mogg  v.  Mogg,  1  Mer.  654. 

4  Eq.  216.  (0  Legacies,  880. 

(p)  Re  Baker,  79  L.  T.  343  ;  Owen  v. 

J. — VOL   I.  7 
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TMs  is  clearly  so  where  the  infant's  father  is  living  {u).  In  order 
to  relieve  executors  from  responsibility  in  the  case  of  legacies 
bequeathed  to  infants,  the  Legacy  Duty  Act,  1796,  s.  32  (v),  provided 
that  where  a  legacy  could  not  be  paid  by  reason  of  the  infancy  of 
the  legatee,  the  executor  might  pay  the  money  into  Court.  In  the 
opinion  of  several  eminent  text  writers  {w)  (and,  it  is  believed,  of 
the  profession  at  large),  payment  into  Court  under  this  Act  was  the 
only  way  in  which  an  executor  could  discharge  himself  from  respon- 
sibility. However,  in  the  Irish  case  of  M'Creight  v.  M'Creight  (x), 
Brady,  L.C.,  decided,  though  with  some  hesitation,  that  having 
regard  to  the  terms  of  the  statute  12  Car.  2,  c.  24,  a  testamentary 
guardian  can  give  a  valid  receipt  for  a  legacy  bequeathed  to  his 
ward.  In  Re  Cresswell  (y),  where  a  legacy  had  been  paid  into 
Court  under  the  Legacy  Duty  Act,  Fry,  J.,  refused  to  order  it  to 
be  paid  out  to  the  testamentary  guardian  of  the  infant,  on  the 
ground  that  he  was  not  "  the  person  entitled  thereto  "  within  the 
meaning  of  the  Act,  but  the  learned  judge  disclaimed  any  intention 
of  throwing  doubts  on  the  correctness  of  the  decision  in  M'Creight  v. 
M'Creight. 

A  testator  may,  of  course,  expressly  authorise  payment  of  a 
legacy  to  an  infant  (z),  or  to  a, parent,  guardian,  or  other  person 
on  his  behalf,  and  the  legacy  may  properly  be  paid  accordingly. 

Property  devised  or  bequeathed  to  a  married  woman,  unless 
given  to  her  separate  use,  was  formerly  subject  to  her  husband's 
rights  in  respect  of  it.  Accordingly  if  a  legacy  was  given  to  a 
married  woman,  without  more,  the  money  could  not  be  paid  to 
her  {a),  for  nothing  but  an  actual  payment  to  the  husband,  or  a 
release  by  him,  would  be  a  discharge  as  against  the  wife  sur- 
viving (6).  But  the  executors  might,  in  a  proper  case,  decline  to 
pay  the  legacy  to  the  husband  except  upon  the  terms  of  his  making 
a  proper  settlement  on  his  wife  (c). 

It  may  be  mentioned  that  even  at  common  law,  although  a  man 
could  not  convey  land  to  his  wife  during  the  coverture,  he  could 
devise  it  to  her  by  will,  "  for  that  such  devise  taketh  no  effect  till 
after  the  death  of  the  devisor  "  (d). 


(«)  DagUy  v.  Tolfeny,  1  P.  Wms. 
285. 

(t>)  Repealed  by  the  Trustee  Act, 
1893.     See  s.  42  of  that  Act. 

(w)  Lewin  on  Trusts,  6th  ed.  311  ; 
Williams  on  Pers.  Prop.  11th  ed.  399. 

(a;)  13  Ir.  Eq.  314. 

(y)  45  L.  T.  468. 


(z)  Re  Denekin,  72  L.  T.  220.  As  to 
this  case  see  Chap.  XXX. 

(a)  Roper  on  Leg.  887. 

(6)  lb.  895 ;  Harrison  v.  Andrews, 
13  Sim.  595. 

(e)  Roper,  888. 

(d)  Litt.  8.  168. 
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Where  property  is  acquired  by  a  married  woman  as  her  separate    chapter  v. 
property,  either  because  it  is  expressly  given  to  her  separate  use  (e).  Separate  use. 
or  because  she  takes  it  under  the  Married  Women's  Property  Act, 
1882  (/),  she  is  entitled  to  receive  it  as  if  she  were  a  feme  sole. 

VII. — Traitors  and  Felons. — By  the  Forfeiture  Act,  1870,  where  Abolition  for 
any  person  has  been  sentenced  to  death  or  penal  servitude  upon  f°^  treason 
any  charge  of  treason  or  felony,  the  Crown  may  appoint  an  adminis-  and  felony, 
trator  of  his  property,  and  all  real  and  personal  property  to  which 
the  convict  becomes  entitled  between  the  date  of  his  conviction 
and  the  completion  of  his  sentence,  or  his  pardon,  vests  in  the 
administrator  for  the  purposes  of  the  act.    Before   this  act,  all 
property,  both  real  and  personal,  accruing  to  a  felon  or  traitor 
during  the  term  above  referred  to,  was  forfeited  to  the  Crown  by 
virtue  of  its  prerogative  (g).    After  completion  of  the  sentence  or 
pardon,  his  right  to  acquire  and  hold  property  was  restored  to 
him  (h). 

VIII. — Unascertained  Persons. — A  gift  to  a  person  who  is  not 
ascertained  at  the  date  of  the  will  is  not  invaUd  for  that  reason, 
unless  the  result  would  be  to  enable  the  testator  to  make  a  testa- 
mentary disposition  by  a  subsequent  unattested  instrument,  or  by 
an  act  which  is  testamentary  in  its  nature  (i). 

It  may  be  added  that  an  animal  cannot  take  by  devise  or  Animals, 
bequest,  as  appears  clearly  from  the  doctrine  of  om:  law  with 
regard  to  monsters  (j).  It  is  equally  clear,  on  principle,  that  an 
animal  cannot  be  a  cestui  que  vie  for  the  purpose  of  creating  an 
estate  pur  auter  vie,  or  a  "  life "  within  the  meaning  of  the 
Kule  against  Perpetuities  (k).  The  question  whether  a  trust 
can  be  created  for  the  benefit  of  an  animal  is  discussed  in 
Chapter  XXIV.  A  trust  for  the  benefit  of  animals  may  be  good 
as  a  charity  (I). 

(e)  Ante,  pp.  53,  54.  v.  Davies,  2  K.  &  J.  623  ;  Re  Thompson's 

(/)  Ante,  p.  57.  Triists,  22  Bea.  606  ;    Be  Harrington's 

{g)  Co.    Litt.    2b.     "  An    attainted  Trust,  29  Bea.  24,  and  oases  there  cited. 

person  is  considered  in  law  as  one  oivi-  (j)  See   Stubbs  v.   Sargon,   2  Keen. 

liter  mortuus.     He  may  acquire,  but  he  256  ;  3  Myl.  &  Cr.  507  ;  post,  p.  134. 

cannot  retain."     Bullock  v.  Dodds,  2  (j)  See  Chap.  XLII. 

Barn.  &  Aid.  258 ;  Roberts  v.  Walker,  (k)  As  to  the  decision  in  Be  Dean, 

1  R.  &  Myl.  752.  41  Ch.  553,  see  Chap.  X. 

(h)  Stokes  V.  Holden,  1  Keen.   146  ;  (/)  See  Chap.  IX. 

Barnett  v.  Blake,  2  Dr.  &  S.  117  ;  Oovgh 
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The  remarks  in  tWs  chapter  as  to  the  formalities  required  for  a 
valid  will,  apply  only  to  wills  intended  to  operate  according  to  the 
law  of  England.  If  the  will  of  an  English  testator  is  intended  to 
dispose  of  land  situate  out  of  England,  it  must  be  borne  in  mind 
that  testamentary  dispositions  of  immoveable  property  are  governed 
by  the  lex  rei  sitae  (a),  and  accordingly  care  must  be  taken  to  ascer- 
tain and  comply  with  the  formalities  required  for  the  validity  of 
wills  by  the  law  of  the  country  where  the  property  is  situate. 
Sometimes,  also,  a  doubt  may  arise  whether  an  Englishman,  who 
has  been  long  resident  abroad,  has,  at  the  time  of  making  his  will, 
an  English  or  a  foreign  domicil ;  in  such  a  case  it  will  be  prudent 
that  the  will  should  be  in  such  form  and  so  attested  and  executed 
as  to  be  valid  not  only  according  to  English  law,  but  also  accord- 
ing to  the  law  of  the  foreign  country  by  which  it  is  apprehended 
that  the  disposition  of  his  moveable  property  may  possibly  be 
regulated  (6). 

If  the  will  of  a  person  domiciled  in  a  foreign  country  has  been 
proved  there,  it  will  generally  be  accepted  as  valid  by  the  Court 
of  Probate  here  (c). 

(a)  Ante,  p.  1.  (c)  Ante,  p.  7. 

(6)  Ante,  p.  18. 
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I. — Privileged  Wills. — The  only  kind  of-'^rivileged  will  now   chapter  vi. 
recognised  by  law  (rf)  is  a  will  made  by  a  soldier  or  sailor  in  certain  wilk  made 
circumstances.      Section  11   of  the  Wills   Act  enacts   that  any  l^y /oWfrs 

,j.       ,     .         .  1        -i-  •  ^■^'i  sailors. 

soldier  being  in  actual  military  service,  or  any  mariner  or  seaman 
being  at  sea,  may  dispose  of  his  personal  estate  as  he  might 
have  done  before  the  making  of  the  Act.  A  similar  saving  was 
contained  in  the  Statute  of  Frauds  (sect.  23) ;  the  operation 
of  this  saving  has,  to  a  considerable  extent,  been  restricted  by 
various  statutes. 

By  the  Navy  and  Marines  (Wills)  Act  1865  (28  &  29  Vict.  c.  72),  Navy  and 
a  will  made  by  any  seaman  (e)  or  marine  (/)  or  other  person  (gr),  (^j^f^gj 
belonging  to  His  Majesty's  naval  or  marine  force,  is  not  vahd  to  1865. 
pass  any  wages  or  other  money  payable  by  the  Admiralty,  or  any 
effects  or  money  in  charge  of  the  Admiralty,  unless  it  is  written  and 
executed  with  the  formalities  required  for  ordinary  wills,  with  the 
additional  requirement  that  one  of  the  attesting  witnesses  must  (if 
the  will  is  made  on  board  one  of  His  Majesty's  ships)  be  a  com- 
missioned officer,  chaplain  or  warrant  or  subordinate  officer  belonging 
to  His  Majesty's  naval  or  marine  or  military  force,  or  (if  the  will  is 
made  elsewhere)  be  an  officer  or  chaplain  of  the  rank  above 
mentioned,  or  the  governor,  agent,  physician,  surgeon,  assistant 
surgeon  or  chaplain  of  a  naval  hospital,  or  a  justice  of  the  peace,  or 
the  incumbent,  curate  or  minister  of  a  church  or  place  of  worship 
in  the  parish  where  the  will  is  executed,  or  a  British  consular  officer, 
or  an  officer  of  customs,  or  a  notary  public.  Special  provisions  are 
made  as  to  the  execution  of  wills  of  seamen  or  marines  while  prisoners 
of  war.  Notwithstanding  the  foregoing  provisions,  if  the  will  of 
a  marine  in  actual  military  service,  or  a  mariner  or  seaman  at  sea, 
is  not  made  in  conformity  with  them,  the  Admiralty  may  pay  or 
deliver  his  wages,  moneys  or  effects  to  any  person  claiming  to  be 
entitled  thereto  under  such  will,  if,  having  regard  to  the  special 
circumstances  of  the  death  of  the  testator,  the  Admiralty  are  of 
opinion  that  compliance  with  the  requirements  of  the  act  may  be 
dispensed  with. 

The  Merchant  Shipping  Act,  1894,  provides  that  where  a  deceased  Merchant 
seaman  (h)  or  apprentice  has  left  a  will,  the  Board  of  Trade  may  1394. 

(d)  As  to  the  old  law  on  this  subject,      rant  and  subordinate  officers,  assistant 
see  Swinburne  on  Testaments,  part  i.,       engineers  and  kroomen. 

8.  13.  (A)  Including  every  person   (except 

(e)  Including  petty  officer.  masters,  pilots,  and  apprentices)  em- 
(/)  Including       non-commissioned      ployed  or  engaged  in  any  capacity  on 

officer.  board  a  ship. 

{g)  Other  than  commissioned,   war- 
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refuse  to  pay  or  deliver  any  property  of  his  which  has  come  into 
the  hands  of  the  Board  to  any  person  claiming  under  the  will, 
unless  (if  made  on  board  ship)  it  is  in  writing  and  signed  or  acknow- 
ledged by  the  testator  in  the  presence  of  and  attested  by  the  master 
or  first  or  only  mate  of  the  ship  ;  if  the  will  was  not  made  on  board 
ship,  the  Board  may  refuse  to  pay  or  deliver  the  property  to  any 
person  claiming  under  the  will,  and  not  related  to  the  testator  by 
blood  or  marriage,  unless  the  will  is  in  writing  and  signed  or  acknow- 
ledged by  the  testator  in  the  presence  of  and  attested  by  two 
witnesses,  one  of  whom  is  a  mercantile  marine  superintendent,  or 
a  minister  of  religion  officiating  in  the  place  where  the  will  is  made, 
or  where  there  are  no  such  persons,  a  justice,  British  consular  officer, 
or  an  officer  of  customs. 

Subject  to  the  provisions  of  these  acts,  the  old  law  is  still  in  force. 
Cases  under  it  are  of  comparatively  rare  occurrence,  and  it  will 
therefore  be  sufficient  to  state  some  of  the  more  important 
rules  (i). 

Any  soldier  or  saUor  coming  within  the  exception  contained  in 
sect.  11  of  the  Wills  Act,  if  over  the  age  of  fourteen  years,  may 
dispose  of  his  goods  and  chattels,. either  by  a  written  or  by  a  nuncu- 
pative will  (/).  A  written  will  is  one  which  is  written  by  the 
testator  or  committed  to  writing  by  his  direction.  It  may  be  of 
the  most  informal  character  (k),  and  it  does  not  require  to  be  signed 
or  even  seen  by  him  (I),  but  strict  proof  is  required  of  the  history 
of  every  alleged  will,  even  if  written  and  signed  by  the  testator  (m). 
A  nuncupative  will  "  is  when  the  testator  without  any  writing  doth, 
declare  his  will  before  a  sufficient  number  of  witnesses  "  {n). 

A  nuncupative  will,  in  the  proper  sense  of  the  term,  requires  to 
be  proved  by, very  clear  and  satisfactory  evidence.  In  most,  if  not 
all,  of  the  cases  in  which  a  nuncupative  will  has  been  admitted  to 
probate,  the  testator  was  in  extremis  at  the  time  of  making  it  (o). 
But  the  term  "nuncupative  will"  is  often  applied  to  an  informal 
written  will  made  by  a  soldier  on  active  service. 

It  is  said  that  a  written  will  made  by  a  soldier  on  active  service 


(i)  For  details  see  Swinburne,  part  i. 

(?)  Swinburne,  114;  Co.  Litt.  Ilia, 
114;  In  bonis  Farquhar,  4  No.  of  C. 
651  ;  In  bonis  M'Murdo,  L.  R.,  1  P.  & 
D.  540 

(k)  Oattward  v.  Knee,  [1902]  P.  99 ; 
May  V.  May,  ib.  103,  n  ;  In  bonis  Scott, 
infra;  In  bonis  Gordon,  21  T.  L.  R.  653. 

{I)  See  Allen  v.  Manning,  2  Add.  490 
In  bonis  Taylor,  1  Hagg.  641 ;  In  bonis 
Scott,  [1903]  P.  243. 


(m)  Machin  v.  Qrindon,  2  Lee,  406  ; 
Crisp  V.  Walpole,  2  Hagg.  531  ;  Ruther- 
ford V.  Maule,  4  Hagg.  213  ;  Bussell  v. 
Marriott,  I  Curt.  9. 

(n)  Swinburne,  87. 

(o)  See  Morrell  v.  Morrell,  1  Hagg. 
51 ;  In  bonis  Scott,  supra ;  Lemann  v. 
Bonsall,  1  Add.  389.  Blackstone's 
definition  of  a  nuncupative  will  sup- 
ports this  doctrine  (Comm.  ii.  500). 


PRIVILEGED   WILLS.  103 

remains  in  force  for  an  indefinite  time  after  he  has  left  the  army  (p) :    chapter  vi. 
sed  quaere. 

An  informal  testamentary  document  may  be  proved  as  a  soldier's  Provisional 
will,  although  it  contains  an  expression  of  intention  to  make  a  *'^' 
formal  will  at  some  future  time  (q). 

Alterations  in  a  soldier's  will  are  presumed  to  have  been  made  Alterations, 
during  military  service  (r). 

It  has  been  held  that  a  purser  or  surgeon  in  the  navy  comes  Who  is  a 
within  the  description  "  mariner  or  seaman  "  ;  and  it  should  seem  "  '"^■""er  or 

^  '  seaman. 

that  the  term  "  mariner  or  seaman  "  includes  every  person  in  His 
Majesty's  navy,  as  well  the  admiral  or  commander-in-chief  as  a 
common  seaman  (s).  The  expression  "  mariner  or  seaman " 
includes  merchant  seamen  (t). 

A  naval  surgeon  returning  home  from  service  invalided  on  a  "  At  sea." 
passenger  steamer,  is  considered  to  be  "  at  sea  "  within  the  meaning 
of  the  statute,  but  it  does  not  follow  that  a  seaman  by  profession, 
who  is  at  sea  on  some  occasion  wholly  dissociated  from  his  pro- 
fession, is  entitled  to  the  benefit  of  the  statute  (u).  A  ship  in 
harbour  or  in  a  river  has  been  held  to  be  at  sea  within  the  meaning 
of  the  statute  (v),  and  it  is  even  said  that  if  a  sailor  has  joined  a 
vessel  and  commenced  a  voyage  in  it,  a  will  made  in  the  course  of 
that  voyage  is  within  the  statute,  although  it  was  in  fact  made  on 
shore  (w).  The  term  "  soldier  "  includes  officers  (x)  and  surgeons,  (y) 
but  it  has  been  held,  on  the  construction  of  the  words  "  any  soldier 
being  in  actual  military  service,"  that  the  privilege  is  confined  to 
those  who  are  on  an  expedition  (z).  It  will,  therefore,  not  extend 
to  an  officer  or  soldier  quartered  in  barracks  at  home  or  abroad  (a) ; 
or  to  an  officer  on  a  tour  of  inspection  of  troops  in  his  district  (6), 
But  the  will  of  an  officer  or  soldier  on  his  way  to  join  his  regiment 
on  active  service  (c),  or  made  after  an  order  to  mobilise  has  been 
received  {d),  is  within  the  statute. 

ip)  In  bonis  Leeae,  17  Jur.  216.  (y)  In  bonis  Donaldson,  2  Curt.  386  ; 

(?)  Oattward  v.  Knee,  [1902]  P.  99.  (surgeon    in    East    India    Company's 

(r)  In  bonis  Tweedale,  L.  R.,  3  P.  &  service). 

D.  204.  {z)  Drummond    v.    Parish,    3    Curt. 

(«)  In  bonis  Hayes,  2  Curt.  338  ;  In  522. 

bonis  Saunders,  L.  R.  1  P.  &  D.  16  :  (a)  While  v.  Repton,  3  Curt.  818  ;  but 

Earl  of  Euston  v.  Lord  Henry  Seymour,  see  In  bonis  Hiscock,  [1901]  P.  78. 

cit.  2  Curt.  339  ;  In  bonis  Rae,  27  L.  R.  (6)  In  bonis  Hill,  1  Rob.  276. 

Ir.  116.  (c)  Herbert  v.  Herbert,  D.  &  Sw.  10 ; 

(t)  Morrell  v.  Morrell,  1  Hagg.  51.  In  bonis  Thorne,  11  Jur.  569,  34  L.  J.  P. 

(u)  In  bonis  Saunders,  aupra.  131  ;  In  bonis  Hiscock,  [1901]  P.  78. 

(v)  In  bonis  M'Murdo,  L.  R.,  1  P.  &  (The  headnote  of  this  case  speaks  of  the 

D.  540,  and  cases  there  cited  ;  In  bonis  will  as  "  nuncupative,"  but  it  was  ob- 

Patterson,  79  L.  T.  123.  viously  a  written  one). 

(w)  In  bonis  M'Murdo,  supra.  (d)  Oattward  v.  Knee,  [1902]  P.  99 ; 

{x)  Drummond  v.  Parish,  3  Curt.  522.  May  v.  May,  ib.  103,  n. 
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II.— Ordinary  Wills.— (a)  Law  before  1838.— The  5th  section  of 
the  Statute  of  Frauds  (29  Car.  2,  c.  3)  required  that  aU  devises  and 
bequests  of  any  lands  or  tenements  (e),  devisable  either  by  force  of 
the  Statute  of  Wills,  or  by  that  statute,  or  by  force  of  the  custom 
of  Kent,  or  the  custom  of  any  borough,  or  any  other  particular 
custom,  should  be  in  writing  and  signed  by  the  party  so  devising 
the  same,  or  by  some  other  person  in  his  presence  and  by  his 
express  direction,  and  should  be  attested  and  subscribed  in  the 
presence  of  the  said  devisor,  by  three  or  four  credible  witnesses. 

As  regards  personal  estate,  it  has  been  already  mentioned  that 
before  the  Statute  of  WUls  (stat.  1  Vict.  c.  26)  any  person  over  the 
age  of  fourteen  years  could  dispose  of  his  goods  and  chattels 
by  a  written  will.  Nuncupative  wills  were  not  formally 
abolished  by  the  Statute  of  Frauds,  but  were  placed  under  such 
restrictions  as  practically  abolished  them  (/),  except  in  the  case  of 
wills  made  by  soldiers  and  sailors  (g).  The  statute  did  not  interfere 
with  written  wills,  for  the  validity  of  which,  as  already  explained, 
neither  the  signature  of  the  testator,  nor  any  attestation,  was 
necessary  (h). 

Copyholds  were  held  not  to  be  within  the  clause  in  the  Statute 
of  Frauds,  which  required  wills  of  land,  &c.,  to  be  attested  by 
three  witnesses  {i).  The  consequence  was  that  any  instrument 
which  was  adequate  to  the  testamentary  disposition  of  personal 
estate  was  sufficient  for  the  devise  of  copyholds.  And  accord- 
ingly, not  only  did  an  unattested  writing  signed  by  the  testator 
operate  as  an  effectual  devise  of  copyholds,  but  testamentary 
papers,  neither  authenticated  by  the  signature,  nor  even  in  the 
handwriting  of  the  testator,  were  adjudged  to  be  sufficient  if 
reduced  to  writing  during  the  lifetime  of  the  testator  and  by  his 
direction.  Equitable  interests  in  copyholds  were  governed  by  the 
same  rule  (/). 


Wills  Act.  {&)  Modem  Law. — The  statute  1  Vict.  c.  26  (sect.  9),  provides, 

"  That  no  will  shall  be  valid  unless  it  shall  be  in  writing,  and  executed 
in  manner  hereinafter  mentioned  ;  (that  is  to  say)  it  shall  be  signed 


(e)  Observe  that  the  word  "  heredi- 
taments "  is  omitted  in  this  clause, 
though  occurring  in  the  next,  see  Buck- 
ridge  V.  Ingram,  2  Ves.  jun.  662  ;  but  no 
question  seems  ever  to  have  been  raised 
on  this  omission.  See  further  as  to  thn 
law  before  1838,  the  fourth  edition  of 
this  work,  pp.  77  et  seq. 

(/)  Statute  of  Fi-auds,  s.  19. 

(g)  Ante,  p.  102. 


(A)  Ante,  p.  102. 

(i)  See  2  P.  W.  258  ;  1  Ves.  sen.  227  ; 
7  East,  322. 

(?)  Tuffnell  V.  Page,  2  Atk.  37  ;  2 
P.  W.  261,  n.  ;  Gary  v.  Askew,  1  Cox, 
243;  Wildes  v.  Davies,  1  Sm.  &  Giff. 
475 ;  and  as  to  equitable  interests  in 
customary  freeholds  passing  by  sur- 
render, 3  Sim.  385  ;  Amb.  299  ;  3  Russ. 
108. 
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at  the  foot  or  end  thereof  by  the  testator,  or  by  some  other  person    chapter  vi. 

in  his  presence,  and  by  his  direction  ;   and  such  signature  shall  be 

made  or  acknowledged  by  the  testator  in  the  presence  of  two  or 

more  witnesses  present  at  the  same  time  ;    and  such  witnesses 

shall  attest  and  shall  subscribe  the  will  in  the  presence  of  the 

testator,  but  no  form  of  attestation  shall  be  necessary." 

This  statute  has  thus  abolished  all  distinctions  in  regard  to  the 

mode  of  execution  and  attestation  between  the  various  species 

of  property. 

It  will  be  observed,  that  though  by  the  statute  1  Vict.  c.  26,  Decisions  on 
,  .,,../  .    ,  If-       the  Statute  of 

the  ceremonial  of  execution  is  somewhat  varied,  yet  several  or  its  Frauds. 

details  remain  unaltered,  so  that  the  cases  decided  under  the 

Statute  of  Frauds,  bearing  upon  the  interpretation  of  the  words 

"  signature,"  "presence,"  "direction,"  "  other  person,"  "attested," 

"  subscribed,"  which  are  common  to  both  enactments,  bear  equally 

upon  the  interpretation  of  the  same  words  in  the  statute  of  Victoria. 

It  may  here  be  mentioned  that  if  a  will  appears  on  the  face  of  it  Presumption 
to  have  been  executed  and  attested  in  accordance  with  the  require-  ^^. 
ments  of  the  act,  the  maxim  "  omnia  praesumuntur  rite  esse  acta  " 
applies,  unless  it  is  clearly  proved  by  the  attesting  witnesses  that 
the  will  was  not  in  fact  duly  executed  (k).  But  if  the  evidence 
is  clear  probate  will  be  refused  (I).  Even  where  the  document  is 
informal  (as  where  there  is  no  attestation  clause  or  the  clause  is 
incomplete)  it  may  be  assumed  to  have  been  duly  executed 
(especially  if  it  is  a  holograph  will),  although  no  evidence  of  its  due 
execution  is  forthcoming  (m).  The  question  is  further  discussed  in 
connection  with  the  attestation  clause  (n). 

Where  a  will  has  never  been  proved  and  has  disappeared  since  Lost  will, 
the  death  of  the  testator,  the  maxim  "  omnia  praesumuntur " 
may  be  applied  (o). 

III. — Will  must  be  in  Writing. — The  first  condition  requisite  Writing 
under  the  Wills  Act  to  render  vahd  any  testamentary  disposition,  JJ^nting  &c 
is  that  such  disposition  shall  be  "  in  writing."     No  particular  form 

(k)  Lhyd  v.  Boberts,  12  Moo.  P.  C.  (m)  In  bonis  Peverett,  fl902]  P.  205  ; 

158  ;    Wright   v.    Sanderson,   9    P.   D.  Vinnicombe  v.  Butler,  13  W.  R.  392  ;  In 

149  ;   Wyatt   v.    Berry,    [1893]    P.    5  ;  bonis  Nicks,  34  L.  J.  P.  30 ;  In  bonis 

Woodhouse  v.  Balfour,  13  P.  D.  2  ;  Day-  Bees,  ib.  56  ;  Clarke  v.  Clarke,  5  L.  R. 

man  v.  Dayman,  71  L.  T.  699  ;  Byles  v.  Ir.  47  ;  In  bonis  Matins,  19  L.  R.  Ir. 

Cox,  74  L.  T.  222  ;  Pilkington  v.  Oray.  231.     See    Oregory    v.    Her    Majesty's 

[1899]    A.    C.    401;  /»   bonis    Moore,  Proctor,  i'!<l.  otC.620  ;  Marsh  v. Marsh, 

[1901]  P.  44;  Whiting  v.   Turner,  89  30  L.  J.  P.  77,  and  other  cases  cited 

L.  T.  71 ;  Clery  v.  Barry,  21  L.  R.  Ir.  post,  p.  108. 
152  (signature  not  by  testator).  (re)  Infra,  p.  121. 

(/)  aiover  V.  Smith,  57  L.  T.  60.  (o)  Harris  v.  Knight,  15  P.  B.  170. 


106 


EXECUTION  AND  ATTESTATION  OP  WILLS. 


CHAPTER  VI. 


Blanks. 


Will  written 
in  pencil. 


Parol  trust. 


Will  affected 
ex  postfacto. 


is  required  (p).  A  printed  or  lithographed  form  of  a  will,  with  or 
without  blanks  for  names  of  legatees,  amounts  of  legacies,  &c.,  to 
be  filled  up  in  ink,  satisfies  this  requirement  of  the  act  (q).  Such 
instruments  are  constantly  admitted  to  probate  without  question  (r). 
But  where  a  will  is  written  on  a  printed  form,  probate  may  be 
granted  of  the  written  portion  only,  if  it  appears  that  the  testator 
did  not  intend  the  printed  portion  to  form  part  of  his  will  (s).  And 
even  where  the  whole  is  admitted  to  probate,  the  fact  that  a  printed 
or  lithographed  form  has  been  used  may  affect  the  construction 
of  the  will  (t).  A  will  is  not  invalid  by  reason  of  blank  spaces  being 
left. in  it  (m),  or  a  blank  page  {v).  Any  di£&culty  which  may  arise 
by  reason  of  the  blanks,  or  any  similar  error,  must  be  determined 
by  the  Court  of  Construction. 

And  if  blanks  in  a  will  (which  is  written  in  ink)  are  filled  up  in 
pencil  before  execution,  the  matter  so  inserted  will  be  included 
in  the  probate  (w). 

A  will  may  be  written  in  pencil  (x).  But  where  a  printed  form 
was  filled  up  partly  in  ink  and  partly  in  pencil,  and  the  writing  in 
ink  made  sense  with  the  form  without  help  from  the  writing  in 
pencil,  part  of  which  was  written  over  by  the  ink,  the  ink  writing 
alone  was  held  to  be  the  will  {y).  As  to  the  efiect  of  pencil  alter- 
ations in  a  will'written  in  ink,  see  below,  pp.  157,  158. 

The  statutory  requirement  that  a  will  must  be  in  writing  has  been 
disregarded  by  the  courts,  in  cases  where  it  has  been  proved  that  a 
person  to  whom  property  has  been  given  by  will,  holds  it  upon  a 
parol  trust  (z). 

There  are  also  cases  in  which  documents  written  by  a  testator 
after  the  execution  of  his  will  are  allowed  to  afEect  its  operation. 

(p)  Oldroyd  v.  Harvey,  [1907]  P.  326,      written  in  pencil  is  prima  facie  delibera- 


stated  in  the  next  Chapter, 

(g)  See  the  Interpretation  Act,  1889, 
s.  20. 

(r)  See  In  bonis  Adams,  L.  R.  2  P.  & 
D.  367. 

(«)  Jn  bonis  Moore,  [1892]  P.  378. 

(«)  See  Re  Spencer,  54  L.  T  597, 
stated  in  Chap.  XVII. 

(u)  Corneby  v.  Gibbons,  1  Rob.  705  ; 
In  bonis  Kirby,  1  Rob.  709.  As  to  the 
construction  of  a  will  with  blanks,  see 
the  oases  referred  to  post,  Chaps.  XIV, 
XV  ;  also  Re  Harrison,  30  Ch.  D.  390  ; 
Re  Macduff,  [1896]  2  Ch.  451 ;  In  bonis 
Hubbuck,  [1905]  P.  129. 

(v)  In  bonis.  Wotton,  L.  R.  3  P.  &  D. 
159  ;  Jn  bonis  Fuller,  [1892]  P.  377  ;  In 
bonis  Rice,  It.  R.  5  Bq.  176. 

(w;)  Kell  V.  Charmer,  23  Bea.  195. 

(x)  The  general  rule  is  that  what  is 


tive,  and  under  the  old  law,  which 
allowed  very  informal  wills  of  per- 
sonalty, the  question  often  arose 
whether  testamentary  depositions  in 
pencil  were  to  be  treated  as  final.  As 
in  the  case  of  Bateman  v.  Pennington, 
3  Moo.  P.  C.  C.  223,  where  the  will  was 
written  in  ink  and  signed  by  the  testa- 
tor in  pencil,  but  unattested.  Such  a 
case  could  not  happen  at  the  present 
day.  See  the  cases  on  alterations  in 
pencil  cited  in  Chap.  VII. 

(y)  In  bonis  Adams,  L.  R.,  2  P.  &  D. 
367.  In  bonis  Bellamy,  14  W.  R.  501, 
was  a  similar  case,  but  it  is  too  shortly 
reported  to  be  of  much  value. 

(z)  See  Chap.  XXIV,  where  the  case 
of  In  bonis  Marchant,  [1893]  P.  254,  is 
referred  to. 
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Thus  in  Re  Davy,  (a),  it  seems  to  have  been  assumed  by  all  parties  chapter  vi. 
that  a  testator  could,  by  making  entries  in  his  ledger,  determine 
whether  advances  made  by  him  to  his  children  should  be  taken  in 
part  satisfaction  of  the  bequests  made  to  those  children  by  his  will. 
So  in  Townsend  v.  Townsend  (b)  memoranda  made  by  a  testatrix 
after  the  execution  of  her  will  were  held  admissible  to  shew  (in 
effect)  that  by  a  gift  of  stock  in  the  A.  Company,  she  meant  to 
bequeath  stock  in  the  B.  Company. 

IV. — Signature  by  Testator. — The  next  condition  prescribed  for  Will  must  be 

the  validity  of  a  will  is  that  it  should  be  signed,  which  suggests  the  "^"®  " 

inquiry  what  amounts  to  a  "  signing  "  by  the  testator  (c).     It  has 

been  decided  that  a  mark  is  sufficient  (d),  even  if  the  testator  is  able  ^'^^^^  f  ^V®" 

^   ' '  oient  signing. 

to  write  (e),  and  though  his  name  does  not  appear  on  the  face  of 

the  will  (/).     A  mark  being  sufficient,  of  course  the  initials  of  the  Initials. 

testator's  name  would  also  suffice  (g).    And  it  would  be  immaterial 

that  he  signed  by  a  wrong  or  assumed  name  (since  that  name  would  Wrong  name. 

be  taken  as  a  mark  (h) ),  or  that  against  the  mark  was  written  a 

wrong  name  {i),  and  that  the  testator  was  also  wrongly  named  in 

the  body  of  the  will  (j),  or  that  his  hand  was  guided  in  making  the 

mark  (k).     But  where  an  intending  testator  executes  the  wrong  wrong  will. 

will  by  mistake,  it  has  no  testamentary  effect  (I). 

Sealing  alone  will  not  as  a  general  rule  satisfy  the  statutory  Sealing, 
requirement  that  a  will  must  be  signed  by  the  testator  (m).  But  '"sufficient, 
it  is  conceived  that  a  distinctive  seal,  if  shown  to  have  been  im- 
pressed by  the  testator  witih  the  design  of  authenticating  the  instru- 
ment, would  be  good  as  a  signature  by  mark.  And,  accordingly, 
in  an  Irish  case  (n),  a  seal  with  the  testator's  initials  engraved 
thereon,  impressed  animo  testandi,  was  held  to  be  a  sufficient 
signature. 

(a)  [1907]  W.  N.  210.  A.  C.  435. 

(6)  1   L.  R.  Ir.  180.     This   case   is  if)  In  bonis  Bryce,  2  Curt.  325. 

stated  in  Chap.  XXXY.  (g)  In  bonis  Savory,  15  Jur.  1042. 

(c)  Of  course,  a  testator  can  sign  in  (h)  In  bonis  Redding,  2  Rob.  339  ;  In 

pencil,  as  his  signature  or  acknowledg-  bonis  Olover,  H  Jur.  1022  ;  and  see  the 

raent  in  the  presence  of  witnesses  would  corresponding   cases    as    to   signature 

exclude  all  question  as  to  the  act  being  of  a  witness,  post,  p.  115. 

merely  deliberative.  («)  In  bonis  Clarke,  27  L.  J.,  Prob.  18. 

{d)  The  "  mark  "  must  leave  a  trace  ;  (j)  In  bonis  Douce,  8  Jur.  N.  S.  723, 

it  is  not  sufficient  to  point  to  or  touch  also  reported  s.  n.  In  bonis  Douse,  31 

the  paper  with  a  dry  pen  :  see  Kevil  v.  L.  J    jf.   172  ;  ante,  p.  31. 

Lynch,  Ir.  R.  8  Eq.  244,  9  ib.  249,  where  (k)  Wilson  v.  Beddard,  12  Sim.  28. 

it  was  held  (as  a  matter  of  fact)  that  a  (l)  See  ante,  p.  30. 

somewhat  dubious  kind  of  mark  had  (m)  Smith  v.   Evaii^,    1   Wils.   313  ; 


been  made.  Ellis  v.  Smith,  1  Ves.  jun.  1 1  ;   Cfrayson 

(e)  Taylor  v.  Dening,  3  Nev.  &  P.  v.    Atkinson,    2   Ves.   459 ;  Wright   v. 

228  ;  s.  c.  nom.  Baker  v.  Dening,  8  Ad.  Wake/ord,  17  Ves.  456. 
&  Ell.  94  ;  Donelly  v.  Broughton,  [1891]  (to)  In  bonis  Emerson,  9  L.  R.,  Ir.  443. 
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of  several 
sheets 
sufficient. 


Sheets  not 

fastened 

together. 


Both  statutes  expressly  permit  the  testator's  .signature  to  be 
made  by  some  other  person  by  his  direction,  provided  that  it  is 
made  in  his  presence  (o).  That  other  person  may,  it  seems,  be  one 
of  the  witnesses  (p),  and  it  is  immaterial  that  he  signed  his  own 
name  instead  of  the  name  of  the  testator  (q).  And  where  the 
testator  directed  a  person  to  sign  the  will  for  him,  which  that  person 
did  by  writing  at  the  foot,  "  this  will  was  read  and  approved  by 
C.  F.  B.,  by  C.  C.  in  the  presence  of  &c.,"  and  then  followed  the 
signatures  of  the  witnesses,  the  will  was  held  good  (r).  And  on 
the  ground  that  whatever  would  be  good  as  a  signature,  if  made 
by  the  testator,  must  be  equally  good  if  made  by  his  direction,  an 
impression  of  his  name  stamped  by  his  direction  was  held  good, 
as  a  mark  would  also  have  been  (s). 

One  signature,  of  course,  is  sufficient,  though  the  will  be  contained 
in  several  sheets  of  paper  (t) ;  and  it  will  generally  be  presumed 
that  all  the  sheets  were  put  together  in  the  same  order  at  the  time 
of  execution  as  at  the  testator's  death  (u) ;  and  that  any  apparent 
alteration  in  their  order  and  paging  was  made  before  execution  (v). 
This  presumption  may,  of  course,  be  rebutted  (w).  And  in  In  bonis 
Madden  (x),  where  the  sheets  were  found  pinned  together,  and  the 
testatrix's  signature  and  the  attestation  clause  were  on  the  first 
sheet,  the  Court  came  to  the  conclusion  that  the  sheets  had  been 
inadvertently  misplaced. 

It  is  not  even  necessary  that  the  sheets  of  the  will  should  be 
physically  connected,  or  fastened  or  held  together ;  if  the  evidence 
satisfies  the  Court  that  when  the  last  sheet  was  signed  and  attested 
the  other  sheets  were  in  the  room,  and  that  the  testator  treated 
them  as  together  constituting  his  will,  that  is  sufficient.  In  coming 
to  this  conclusion  the  Court  may,  if  the  evidence  is  conflicting  or 
defective,  draw  inferences  from  the  provisions  of  the  will  and  other 
circumstances  (y). 


(o)  Kevil  V.  Lynch,  Ir.  R.  8  Eq.  244. 

{p)  In  bonis  Bailey,  1  Curt.  914 ; 
Smith  V.  Harris,  1  Rob.  262. 

(?)  In  bonis  Clark,  2  Curt.  329 

(r)  In  bonis  Blair,  6  N.  of  C.  528. 
But  in  BurJee  v.  Moore,  Ir.  R.  9  Eq.  609, 
where  the  name  of  the  testator  was 
subscribed  by  B.  by  his  direction,  and 
the  signature  (but  not  the  direction), 
was  made  in  the  presence  of  and  at- 
tested by  two  witnesses,  it  was  held 
that  the  will  was  not  duly  executed, 
partly,  it  seems,  because  the  signature 
had  not  been  acknowledged  by  the 
testator  :  sed  qucere.  As  to  this  case 
see  post,  p.  114,  n.  (A) 


(«)  Jenkins  v.  Qaisjord,,  3  Sw.  &  Tr. 
93. 

(<)  Lewis  V.  Lewis,  [1908]  P.  1. 

(m)  Marsh  v.  Marsh,  30  L.  J.  P.  77. 
And  see  Bond  v.  Seawell,  3  Burr.  1 775. 

{v)  Bees  v.  Bees,  L.  R.,  3  P.  &  D.  84. 
As  to  the  presumption  regarding  other 
alterations  see  post,  p.  156. 

(w)  See  Treloar  v.  Lean  and  Leonard 
v.  Leonard,  post,  p.  147. 

(a;)  [1905]  2  Ir.  R.  612. 

{y)  Oregory  v.  Her  Majesty's  Proctor, 
4  N.  of  C.  620.  In  that  case  the  Court 
was  assisted  by  the  fact  that  the  will 
was  holograph.     See  In  bonis  M'Key, 
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But  it  seems  that  this  rule  does  not  apply  unless  a  dispositive    chapter  vi. 
part  of  the  will  is  contained  on  the  sheet  which  bears  the  signature  signature  and 
and  attestation.     The  signature  may  indeed  be  on  a  separate  piece  attestation  on 
of  paper  containing  nothing  but  the  signature  and  attestation,  but  sheet. 
in  that  case  the  piece  of  paper  must  be  in  some  way  "  attached  " 
to  the  will  itself,  and  the  fact  of  its  having  been  so  attached  before 
execution  must  be  proved  (z).    What  degree  of  "  attachment  "  is 
required  does  not  seem  to  be  satisfactorily  settled.     In  In  bonis 
Braddock  (a),  Hannen,  Pres.,  seemed  to  think  that  the  papers 
must  be  "  physically  connected,"  as  with  a  piece  of  tape,  or  a 
pin  (b) :    clearly  paste  or  a  wafer  would  be  sufficient  (c).     But  in 
Lewis  V.  Lewis  (d),  where  the  two  sheets  of  paper  alleged  to  contain 
the  will  (the  signatures  of  the  witnesses  being  on  the  first  sheet,  and 
the  testator's  signature  on  the  second),  were  merely  held  together 
by  the  testator's  finger  and  thumb,  it  was  held  by  Bargrave  Deane,  J. 
that  this  was  a  sufficient  attachment. 

In  considering  whether  or  not  several  pieces  of  paper  constitute  Extrinsic 
the  will,  declarations  made  by  the  testator  both  before  and  after  evidence, 
execution  are  admissible  to  shew  that  it  was  his  intention  to  make 
dispositions  in  conformity  with  those  which  are  found  upon  the 
several  sheets  of  paper  (e). 

In  a  case  where  the  testimonium  at  the  end  referred  to  the  Further 
preceding  sides  of  the  sheet  of  letter  paper  as  being  subscribed  g'^nte^!* 
by  the  testator,  the  fact  of  those  sides  not  being  so  signed  was  held  plated, 
not  to  affect  the  validity  of  the  will,  as  the  testator  evidently 
intended  the  signing  and  sealing  of  the  last  side  to  apply  to  the 
whole  (/).     But  the  signature  must  have  been  made  with  the  design 
of  authenticating  the  instrument ;    for  it  should  seem  that  if  the 
testator  contemplated  a  further  signature  which  he  never  made, 
the  will  must  be  considered  as  unsigned  (g). 

Conversely,  if  a  testator  has  duly  executed  his  will,  and  after- 
wards signs  his  name  to  it  again,  in  the  presence  of  two  persons  who 
also  sign  their  names,  it  may  appear  from  the  circumstances  that 
this  was  not  intended  as  a  re-execution  of  the  wiH,  but  was  done  for 
some  other  purpose  (h). 

Ir.  R.  11  Eq.  220,  where  the  evidence  (c)  In  bonis  Oausden,  31  L.  J.  P.  53  ; 

was  insufScient.  Cooke  v.  Lambert,  32  L.  J.  Pr.  93. 

(z)  Cook  V.  Lambert,  32  L.  J.  P.  93  ;  (d)  [1908]  P.  1  ;  post,  p.  Ill,  n.  (m). 

In  bonis  Horsford,  L.  R.  3  P.  &  D.  211 ;  (e)  Gould  v.  Lakes,  6  P.  D.  1. 

In  bonis  West,  32  L.  J.  P.  182.  (/ )  Winsor  v.  Pratt,  5  J.  B.  Moo.  484. 

(a)  1  P.  D.  433,  stated  post,  p.  117  ;  (?)  See  Griffin  v.  Griffin,  4  Ves.  197, 
see  In  bonis  Hors/ord,  L.  R.  3  P.  &  D.  n.  ;  Coles  v.  Trecothick,  9  Ves.  249  ; 
211.  Walker  v.  Walker,  1  Mer.  503  :  Sweet- 

(b)  As  in  In  bonis  Madden,  [1905]  land  v.  Sweetland,  34  L.  J.  P.  42. 

2  Ir.  R.  612.  (h)  Dunnv.  Dunn,  L.  R.  1  P.  &  D.  277. 
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CHAPTBB  VI.  Having  regard  to  the  necessity  (referred  to  in  the  next  section  of 
this  Chapter)  that  the  signature  should  not  be  above  or  precede  the 
dispositive  part  of  the  will,  it  seems  advisable,  when  a  testator  is  in 
extremis,  that  the  first  or  only  signature  should  be  at  the  end  ;  for 
it  has  sometimes  happened  that  a  testator  who  has  begun  to  sign 
the  several  sheets  has  expired  or  become  insensible  before  he  had 
reached  the  last. 

Provision  V. — Position  of  Testator's  Signature. — The  statute  1  Vict, 

signature  to^    °-  ^^>  ^^  amended,  has  introduced  a  condition  in  this  respect  not 
be  at  the  foot   formerly  essential  to  the  validity  of  a  will,   namely,   that  the 

or  cud  • 

signature  of  the  testator  must  be  somewhere  near  the  end  of  the 
instrument,  and  so  as  not  to  be  immediately  over,  or  preceding 
any  of  the  dispositive  parts  of  the  instrument,  but  it  need 
not  immediately  follow  or  be  under  any  of  the  dispositive 
parts  ;  whereas  formerly  the  signature  might  be  in  any  part  of  the 
instrument.  The  provision  in  the  original  enactment  requiring 
the  signature  of  the  testator  to  be  at  the  "  foot  or  end  "  of  the  will 
(which  was  evidently  intended  only  to  do  away  with  the  former 
rule  that  the  name  of  the  testator  written  in  the  commencement 
thus  : — "  I,  A.  B.,  do  make,  &c,"  was  a  sufficient  signature),  seems 
at  first  to  have  answered  the  purpose  intended ;  subsequently 
however,  the  Courts  came  to  the  conclusion  that  the  words  "  foot 
or  end  "  were  to  be  construed  strictly,  and  that  if  the  signature  did 
not  immediately  follow  under  the  dispositive  part  of  the  will,  and 
in  such  a  manner  that  nothing  could  be  written  between  the  signa- 
ture and  the  last  words,  the  will  was  not  properly  executed  (i).  To 
obviate  the  inconveniences  arising  from  these  decisions,  it  was 
enacted  by  statute  15  &  16  Vict.  c.  24  : — 
—repealed  by  "  1.  That  where  by  an  act  of  1  Vict.  (c.  26),  it  is  enacted  that  no 
of ^Z*'  ^'°*'  ^^^^  ^^^^  ^®  ^^^^^  unless  it  shall  be  signed  at  the  foot  or  end  thereof 
by  the  testator  or  by  some  other  person  in  his  presence  and  by  his 
direction,  every  will  shall  so  far  only  as  regards  the  position  of  the 
signature  of  the  testator,  or  of  the  person  signing  for  him  as  afore- 
said, be  deemed  to  be  valid  within  the  said  enactment,  as  explained 
by  this  act,  if  the  signature  shall  be  so  placed  at  (j),  or  after,  or 
following  (k),  or  under,  or  beside,  or  opposite  to  (I)  the  end  of  the 
will,  that  it  shall  be  apparent  on  the  face  of  the  will  that  the  testator 

(j)  See  the  decisions  on  this  point  {I)  In  bonis  WiUiams,  L.  R.,  1  P.  &  D. 

ooUeoted  and  observed  upon,  Sugd.  R.  4,  and  oases  there  cited  ;  In  bonis  Ains- 

P.  Statutes.  iDorth,  L.  R.,  2  P.  &  D.  151  ;  Boyh  v. 

(j)  In  bonis  WoodUy,  33  L.  J.  P.  154.  Harris,  [18951  P.  163. 

(k)  In  bonis  Wright,  34  L.  J.  P.  104. 
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intended  to  give  effect,  by  such  his  signature,  to  the  writing  signed 
as  his  will  (m),  and  that  no  such  will  shall  be  affected  by  the  circum- 
stance that  the  signature  shall  not  follow  or  be  immediately  (n)  after 
the  foot  or  end  of  the  will,  or  by  the  circumstance  that  a  blank  space 
shall  intervene  between  the  concluding  word  of  the  will  and  the 
signature  (o),  or  by  the  circumstance  that  the  signature  shall  be 
placed  among  the  words  of  the  testimonium  clause  (p),  or  of  the 
clause  of  attestation  (q),  either  with  or  without  a  blank  space 
intervening,  or  shall  follow,  or  be  after,  or  under,  or  beside,  the 
attestation  clause  (qq),  or  the  names  (r),  or  one  of  the  names,  of  the 
subscribing  witnesses,  or  by  the  circumstance  that  the  signature 
shall  be  on  a  side  or  page  or  other  portion  of  the  paper  or  papers 
containing  the  will,  whereon  no  clause  or  paragraph  or  disposing 
part  of  the  will  shall  be  written  above  the  signature  (s),  or  by  the 
circumstance  that  there  shall  appear  to  be  sufficient  space  {t)  on  or 
at  the  bottom  of  the  preceding  side  or  page,  or  other  portion  of  the 
same  paper,  on  which  the  will  is  written,  to  contain  the  signature, 
and  the  enumeration  of  the  above  circumstances  shall  not  restrict 
the  generality  of  the  above  enactment ;   but  no  signature  under 
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(to)  In  bonis  Hammond,  32  L.  J.P.  200, 
where  the  will  was  folded  up  and  signed 
by  the  testator  on  the  outside,  so  that 
the  witnesses  could  not  see  anything  of 
the  will ;  bo  in  In  bonis  Pearsons,  33  L.  J. 
P.  177.  In  TroU  v.  Trott,  29  L.  J.  P. 
156,  the  testator's  name  ocourring  as 
the  last  word  of  a  holograph  will,  was 
held  a  sufficient  signature.  In  Lewis 
V.  Lewis,  [1908]  P.  1,  the  testator  wrote 
the  dispositive  part  of  the  will  on  one 
sheet  of  paper,  and  at  the  bottom  of 
this  the  witnesses  wrote  their  names ; 
on  the  top  of  another  sheet  the  testator 
wrote  a  kind  of  declaration  as  to  the 
paper  being  his  will,  commencing,  "  I, 
David  Lewis,"  :  he  acknowledged  this 
as  his  signature,  and  it  was  held  to  be  a 
sufficient  execution.  The  case  is  re- 
ferred to  ante,  p.  109.  In  Sweetland  v. 
Sweetland,  34  L.  J.  P.  42,  the  first  five 
sheets  were  signed  and  attested,  but 
not  the  sixth  and  last,  and  the  whole 
was  rejected.  See  also  Margary  v. 
Robinson,  12  P.  D.  8 ;  In  bonis 
Hughes,  ib.  107,  in  etich  of  which  oases 
the  signature  was  written  in  the  wrong 
place. 

Parol  evidence  is  admissible  to  show 
quo  animo  the  testator  signed  his  name, 
Dunn  V.  Dunn,  L.  R.,  1  P.  &  D.  277. 

(n)  Page  v.  Donovan,  3  Jur.  N.  S.  220, 
where  the  signature  was  at  the  end  of  a 
notarial  certificate,  immediately  fol- 
lowing the  will,  and  detailing  the  cir- 


cumstances under  which  it  was  made, 
and  it  was  held  good. 

(o)  See  In  bonis  Fuller  [1892]  P.  377. 
where  the  whole  of  the  disposing  portion 
of  a  will  was  written  on  the  first  side 
of  a  sheet  of  foolscap ;  the  second  and 
third  sides  were  blank,  and  the  attesta- 
tion clause  and  signatures  were  on  the 
fourth  side.  It  wns  held  that  the  will 
was  duly  executed. 

(p)  In  bonis  Mann,  28  L.  J.  P.  19 ; 
In  bonis  Torre,  8  Jur.  N.  S.  494 ;  In 
bonis  Dinmore,  2  Rob.  641  ;  In  bonis 
Cotton,  6  N.  of  C.  307. 

(?)  In  bonis  Walker,  31  L.  J.  P.  62 ; 
In  bonis  Huckvale,  L.  R.,  1  P.  &  D.  375  ; 
In  bonis  Gasmore,  ib.  653 ;  In  bonis 
Pearn,  1  P.  D.  70 ;  In  bonis  Moore, 
[1901]  P.  44. 

{qq)  In  bonis  Standley,  7  N.  of  C.  69. 

(r)  In  bonis  Jones,  34  L.  J.  P.  41 ; 
In  bonis  PuddephaU,  L.  R.,  2  P.  &  D. 
97  ;  In  bonis  Hors/ord,  L.  R.,  3  P.  &  D. 
211  ;  Inbonis  Usborne,  25  T.  L.  R.  519. 

(«)  In  bonis  Horsford,  L.  R.,  3  P.  & 
D.  211  ;  In  bonis  Williams,  L.  R.,  1  P. 
&  D.  4.  If,  however,  at  the  time  of 
execution  the  paper  is  so  folded  that  no 
writing  is  visible,  it  must  be  proved  that 
the  wUl  was  written  before  the  testator 
signed,  In  bonis  Hammond,  32  L.  J.  P. 
200. 

(<)  In  bonis  Williams,  L.  R.,  1  P.  & 
D.  4  ;  Hunt  V.  Hunt,  ib.  209  ;  In  bonis 
Archer,  L.  R.,  2  P.  &  D.  252. 
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CHAPTER  VI.  the  said  act  or  this  act  shall  be  operative  to  give  effect  to  any 
disposition  or  direction  which  is  underneath,  or  which  follows 
it  (u) :  nor  shall  it  give  effect  to  any  disposition  or  direction 
inserted  after  the  signature  shall  be  made  (v). 

"  2.  The  provisions  of  this  act  shall  extend  and  be  applied  to 
every  will  already  made,  where  administration  or  probate  has 
not  abeady  been  granted  or  ordered  by  a  Court  of  competent 
jurisdiction,  in  consequence  of  the  defective  execution  of  such  will, 
or  where  the  property,  not  being  within  the  jurisdiction  of  the 
Ecclesiastical  Courts,  has  not  been  possessed  or  enjoyed  by  some 
person  or  persons  claiming  to  be  entitled  thereto,  in  consequence 
of  the  defective  execution  of  such  will,  or  the  right  thereto  shall 
not  have  been  decided  to  be  in  some  other  person  or  persons  than 
the  persons  claiming  under  the  will,  by  a  Court  of  competent 
jurisdiction,  in  consequence  of  the  defective  execution  of  such 
wiU." 

The  wording  of  this  statute  may  perhaps  seem  needlessly  particular 
to  the  reader  who  has  not  consulted  the  decisions  which  led  to  its 
enactment ;  but  it  is  unnecessary  to  treat  of  those  decisions  here, 
since  the  2nd  section  of  the  statute  renders  it  impossible  that  the 
validity  of  any  wiU  shoxild  now  be  determined  by  them. 

VI.— Acknowledgment  of  Testator's  Signature.— The  statute 

1  Vict.  c.  26,  placed  the  law  with  regard  to  the  acknowledgment 

of  wills  on  a  new  footing.     The  signature  of  the  testator  is  to  be 

(u)  In  bonis  Greata,  2  Jur.  N.  S.  1172  ;  pleted  on  the  next  page.     Compare  In 

In  bonis  Dallow,  L.  R.,  IP.  &  D.  189 ;  bonis  White,  30  L.  J.  P.  65 ;  In  bonis 

In   bonis    Woods,    ib.    556  ;  In    bonis  Gee,  78  L.  T.  843  ;  In  bonis  Dearie,  47 

White,  [1896]  1  Ir.  R.  269  ;  in  aE  these  L.  J.  P.  45  ;  Millward  v.  Busvxll,  20 

cases    the   appointment   of    executors  T.  L.  R.  714.     So  where  the  will  was 

followed  the  signature.     But  in  a  few  written  on  the  first  and  third  sides, 

oases  the  Court  has  been  satisfied  by  which  it  fiUed,  and  the  signature  was 

the  mode  of  writing,  or  by  the  context,  written  cross-ways  on  the  second :   In 

that  a  part  which  physically  followed  bonis  Coombs,  L.  R.,  1  P.  &  D.  302.  And 

the  signature  belonged  properly  to  that  where,  a  lithographed  form  occupying 

which  preceded  it,  as  in  In  bonis  Ains-  the  first  page,  the  will  was  written  on 

worth,   L.    R.   2    P.    &    D.   151.      So  and  filled  the  second  and  third,  but  was 

where    »    sentence,    which    want    of  signed  in  the  form,  this  was  held  good, 

space  prevented  being  completed  at  the  In  bonis  Wotton,  L.  R.,  3  P.  &  D.  159. 

bottom  of  a  page,  was  continued,  with  (See  the  remarks  on  this  case  in  Boyle  v. 

an  asterisk  of  reference,  on  a  previous  Harris,  [1895]  P.  163,  and  compare  In 

page,  or  at  the  back,  In  bonis  Kimpton,  bonis  F/rench,  23  L.   R.   Ir.   433  ;  In 

33  L.  J.  P.  153  ;  In  bonis  Birt,  L.  R.,  2  bonis  Gilbert,  78  L.  T.  762.)     In  all  these 

P.  &  D.  214  (the  heir  at  law  consented,  cases  it  was  proved^  that  the  part  in 

but  the  decision  is  clearly  wrong) ;  and  question  was  written  before  execution, 

see  In  bonis  Wilkinson,  L.  R.,  6  P.  D.  This  proof  failed  in  In  bonis  White,  30 

100  (alteration) ;  In  bonis  Greenwood,  L.  J.  P.  55,  and  the  part  was  rejected. 

[1892],  P.  7.     In  In  bonis  Anstee  [1893]  See  also  In  bonis  Dearie,  39  L.  T.  93. 

P.  283,  probate  was  granted  of  one  page  («)  In  bonis  Arthur,  L.  R.,  2  P.  &  D. 

only  of  a  will  signed  by  the  testator,  273. 
containing  an  unfinished  sentence  com- 
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"  made"  or  "  acknowledged"  (the  "  signature,"  and  not,  as  formerly,  chapter  vi. 
the  "  will,"  being  the  subject  of  acknowledgment)  in  the  simul- 
taneous presence  of  the  witnesses  (w),  whereas  formerly  the  signa- 
ture might  be  "  made  "  before  one,  and  the  will  acknowledged 
before  the  rest,  or  acknowledged  before  all  the  witnesses  separately, 
without  any  of  them  having  seen  the  signature. 

As  to  this  point,  the  following  decisions  have  been  made  with 
regard  to  acknowledgment : — 

(a)  The  signature  to  be  acknowledged  may  be  made  by  the 
testator,  or  by  another  for  him  (a;). 

(b)  A  testator,  whether  speechless  or  not,  may  acknowledge  his 
signature  by  gestures  (y). 

(c)  There  is  no  sufficient  acknowledgment  unless  the  witnesses 
either  saw  or  might  have  seen  the  signature  (2),  not  even  though 
the  testator  should  expressly  declare  that  the  paper  to  be  attested 
by  them  is  his  will  (a). 

(d)  When  the  witnesses  either  saw  or  might  have  seen  the 
signature,  an  express  acknowledgment  of  the  signature  itself  is  not 
necessary,  a  mere  statement  that  the  paper  is  his  will  (b),  or  a 
direction  to  them  to  put  their  names  under  his  (c),  or  even  a  request 
by  the  testator  (d),  or  by  some  person  in  his  presence  (e),  to  sign 
the  paper,  is  sufficient  (/).  "'^ 


{w)  Moore  v.  King,  3  Curt.  243,  2  N. 
of  Cas.  45,  7  Jur.  205  ;  Hindmarah  v. 
Charlton,  8  H.  L.  C.  160  j  Wyalt  v. 
Berry,  [1893]  P.  5.  As  to  what  is  the 
"  presence  "  of  the  witnesses,  see  Smith 
V.  Smith,  L.  R.,  1  P.  &  D.  143  ;  and  the 
cases,  supra,  on  the  "  presence  "  of  the 
testator. 

(x)  In  bonis  Regan,  1  Curt.  908.  See 
Burke  v.  Moore,  ante,  p.  108,  n.  (r). 

(y)  In  bonis  Davies,  2  Rob.  337  ;  and 
see  Parker  v.  Parker,  Milw.  Ir.  Eccl. 
Rep.  545. 

(z)  In  bonis  Harrison,  2  Curt.  863  ; 
Ilott  V.  Oenge,  3  Curt.  160,  4  Moo.  P.  C. 
C.  265  ;  In  bonis  Swinford,  L.  R.,  1  P. 
&  D.  631  ;  In  bonis  Trinder,  3  N.  of  C. 
275  ;  In  bonis  Ashton,  5  N.  of  C.  548  ; 
In  bonis  Pearn,  1  P.  D.  70 ;  Kelly  v. 
Keatinge,  Ir.  R.  5  Eq.  175.  Compare 
cases  cited  supra,  n.  (m),  and  see  Faulds 
V.  Jackson,  6  N.  of  C.  Supp.  1. 

(a)  Hudson  v.  Parker,  1  Rob.  14 ; 
Shaw  V.  Neville,  1  Jur.,  N.  S.,  408  ;  In 
bonis  Ounstan,  Blake  v.  Blake,  7  P.  D. 
102  ;  Beckett  v.  Howe,  L.  R.,  2  P.  &  D. 
1,  contra,  must  be  regarded  as  over- 
ruled. 

(6)  In  bonis  Davis,  3  Curt.  748 ;  In 

J. — VOL.   I. 


bonis  Ashmore,  ib.  756 ;  Owillim  v 
Owillim,  29  L.  J.  P.  31 ;  In  bonis  Huck- 
vale,  L.  R.,  1  P.  &  D.  375. 

(c)  In  bonis  Philpot,  3  N.  of  C.  2 ; 
Oaze  V.  Oaze,  3  Curt.  451 ;  and  see  other 
cases  mentioned  by  Lord  St.  Leonards, 
R.  P.  Stat.  p.  338  et  seq.  (who  seems  to 
think  that  some  of  the  decisions  above 
cited  are  conflicting,  or  the  earlier  ones 
overruled  by  the  later  ones),  and  in 
Wms.  Exors.,  Pt.  I.,  Bk.  II.,  Ch.  II., 
s.  2. 

(d)  In  bonis  Thomson,  4  N.  of  C.  643 
Keigwin  v.  Keigwin,  3  Curt.  607,  7  Jur. 
840  ;  Wright  v.  Sanderson,  9  P.  D.  149 
Daintree  v.  Butcher,  13  P.  D.  102. 

(e)  In  bonis  Bosanquet,  2  Rob.  577 
Faulds  V.  Jackson,  6  N.  of  C.  Supp.  1 
In  bonis  Jones,  1  Jur.  N.  S.  1096  ;  Ingle 
sant  v.  Inglesant,  L.  R.,  3  P.  &  D.  172 
In  bonis  Bishop,  30  W.  R.  567.     But  see 
Morritt  v.  Douglas,  L.  R.,  3  P.  &  D.  1, 
where  the  evidence  failed  to  convince 
the  Court  that  the  testator  was  aware 
of  the  request  of  the  third  party. 

(  f )  The  decision  in  In  bonis  Arthur, 
L.  R.,  2  P.  &  D.  273,  seems  open  to 
question ;  and  see  In  bonis  liawlins, 
2  Curt.  326. 
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(e)  When  the  signature  is  seen  or  expressly  acknowledged,  it  is 
not  material  that  the  witnesses  are  not  told  that  the  instrument  is 
a  will  {g),  or  are  deceived  into  thinking  that  it  is  a  deed  (h). 

(f)  It  is  of  course  sufficient,  on  a  re-execution,  merely  to  acknow- 
ledge the  signature  made  on  a  former  execution  (i). 


Simultaneous 
presence  of 
witnesses. 


What  a  snffi. 
cient  sub- 
scription ; 
— a  mark ; 
— initials ; 


VII.— Attestation  and  Subscriptionby  Witnesses.— The  next 
statutory  requisition  is,  that  the  will  (j)  be  "  attested  and  subscribed" 
by  the  witnesses. 

It  follows  from  what  has  been  above  stated  that  the  will 
must  be  signed  by  or  for  the  testator,  and  his  signature  must  be 
acknowledged,  before  either  of  the  witnesses  signs  (k).  The  signature 
must  be  made  or  acknowledged  in  the  presence  of  the  witnesses 
simultaneously,  and  not  at  different  times  (I),  and  they  must 
themselves  subscribe  their  names  in  the  presence  of  the  testator  (m), 
though  not  necessarily  in  the  presence  of  each  other  (n). 

A  mark  has  been  decided  to  be  a  sufficient  subscription  (o) ; 
but  it  is  never  advisable,  where  it  can  be  avoided  (and,  now  that 
the  art  of  writing  is  so  common,  seldom  necessary),  to  employ 
marksmen  as  witnesses.  The  initials  of  the  witnesses  also  amount 
to  a  sufficient  subscription,  if  placed  for  their  signatures,  as  attesting 
the  execution  (p) ;  but  not  if  they  are  placed  in  the  margin  opposite 
to,  and  apparently  for  the  purpose  only  of  identifjdng,  alterations  (q). 


{g)  Keigviin  v.  Keigwin,  sup.  ;  Faulds 
V.  Jackson,  6  N.  of  C.  Supp.  1 ;  In  bonis 
Moore,  [1901],  P.  44. 

(h)  Sugd.  R.  P.  Stat.  p.  340  ;  but  see 
the  observations  of  Sir  H.  J.  Fust,  in 
Willis  V.  Lowe,  5  N.  of  C.  432. 

(i)  In  bonis  Dewell,  17  Jur.  1130. 

(j)  See  In  bonis  Topham,  7  N.  of  C. 
272,  where  an  addition  to  the  will  was 
made  after  one  witness  had  signed. 

(k)  In  bonis  Olding,  2  Curt.  865 ;  In 
bonis  Byrd,  3  Curt.  117 ;  Cooper  v. 
Bockett,  ib.  648 ;  Charlton  v.  Hind- 
marsh,  1  Sw.  &  Tr.  433,  Hindmarsh  v. 
Charlton,  8  H.  L.  C.  160.  See  also  In 
bonis  Summers,  2  Rob.  295,  where,  how- 
ever, the  testator  acknowledged  the 
will  (if  anything)  and  not  his  signature. 
As  to  what  is  sufficient  evidence  that 
the  testator  signed  before  the  witnesses 
in  cases  where  there  is  no  direct  proof 
that  they  saw  the  testator's  signature, 
see  Cooper  v.  Bockett,  supra ;  Owillim 
V.  Owillim,  29  L.  J.  P.  31 ;  Pearson  v. 
Peairson,  L.  R.,  2  P.  &  D.  451 ;  Fischer 
v.  Popham,  L.  R.,  3  P.  &  D.  246; 
Wright  v.  Sanderson,  9  P.  D.149.  In 
Burke  v.  Moore,  Ir.  R.  9  Eq.  609,  the 


will  had  been  signed  by  another  person 
at  the  testator's  request,  and  attested, 
but  even  if  this  execution  was  good  (as 
to  which  see  ante,  p.  108),  the  testator 
destroyed  the  effect  of  it  by  himself 
signing  the  will  with  a  mark  after  the 
witnesses  had  written  their  names. 

{I)  In  bonis  Allen,  2  Curt.  331  ;  In 
bonis  Simmonds,  3  ib.  79 ;  Moore  v. 
King,  ib.  243 ;  WyaU  v.  Berry,  [1893] 
P.  5 ;  Brown  v.  Skirrow,  [1902]  P.  3. 

(m)  In  bonis  Norton,  2  Jur.  N.  S.  309. 

(n)  Faulds  v.  Jackson,  6  N.  of  C.  Supp. 
1,  Sugd.  R.  P.  S.  342.  The  dictum 
contra  in  Casement  v.  Fulton,  5  Moo.  P. 
C.  C.  140,  has  not  been  followed  in  In 
bonis  Webb,  1  Deane,  1.  See  also 
British  Museum  v.  White,  3  M.  &  Pay. 
689  ;  Sullivan  v.  Sullivan,  3  L.  R.  Ir. 
299.    See  Sol.  J.,  vol.  liii.  pp.  212,  482. 

(o)  Harrison  v.  Harrison,  8  Ves.  185  ; 
Addy  V.  Qrix,  id.  604  ;  In  bonis  Amiss, 
2  Rob.  116  ;  In  bonis  Ashmore,  3  Curt. 
756  ;  Clarke  v.  Clarke,  5  L.  R.  Ir.  47  (a 
strong  case). 

(p)  In  bonis  Christian,  2  Rob.  110. 

(q)  In  bonis  Martin,  1  Rob.  712  ;  In 
bonis   Cunningham,   29   L.    J.    P.   71. 
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A  witness  need  not  sign  Ms  own  name,  if  the  name  actually  sub-    ohapteevi. 
scribed  be  intended  to  represent  his  name  (r) :    or  a  description 
(without  any  name)  is  sufficient,  if  intended  to  identify  him  as 
witness  (s).     But  if  a  wrong  name  be  signed  with  the  intention  of  —wrong 
making  it  appear  that  the  will  was  attested  by  the  person  to  whom  °°''"° ' 
that  name  belongs,  instead  of  the  actual  witness,  the  subscrip- 
tion is  insufficient  (t).    And  if  the  witness  signs  part  of  his  full 
name  in  such   a  way  as   to  shew  that  he  does  not  intend  it  as 
a   complete  signature,  this  is  no  attestation  (tt).     Sealing  is  not  —sealing ; 
sufficient  (u).    If  the  witness  cannot  write,  his  hand  may  be  guided  —guiding  the 
by  another  person  (v),  or  another  person  may  write  the  witness's 
name  while  the  witness  holds  the  top  of  the  pen  (w) ;  in  fact,  there 
seems  to  be  no  distinction  in  these  respects  between  the  words  Difference 

"  sign  "  and  "  subscribe  "  ;    any  act,  therefore,  which,  as  before  between 
°  '         J  '  '  '  signature  by 

noticed,  would  be  a  good  signature  by  a  testator,  would  be  a  good  witness  and 
signature  by  a  witness, — with,  however,  these  exceptions,  that  the  ^^  testator- 
subscription  of  the  witness  is  required  to  be  made  in  the  presence 
of  the  testator,  and  must  not,  as  in  the  case  of  a  testator,  be  a 
signature  made  by  some  other  person  for  the  witness,  or  by  the 
witness  himself  at  some  other  time,  and  merely  acknowledged  by 
him  in  the  presence  of  the  testator  {x). 

Where  the  will  has  been  once  attested  by  a  witness,  it  is  not  Must  be  an 
sufficient  for  him,  on  a  re-execution,  to  go  over  his  name  with  a  ^*  apparent 

,      ,  ,   ,  on  the  paper, 

dry  pen  ;  he  must  do  some  act  apparent  on  the  face  of  the  paper  {y) ; 

otherwise  it  is  no  more  than  an  acknowledgment.    And  where  a 

witness  to  a  former  execution,  on  attesting  a  will  for  the  second 

time,  did  not  again  write  her  name,  but  after  her  name  written  on 

the  first  execution,  wrote  the  name  of  her  residence,  "  Bristol," 

Sir  H.  J.  Fust  considered  that  to  be  no  proof  of  the  attestation,  and 

decided  that  the  will  was  not  properly  re-executed  (z).     So  where 

a  witness  to  a  former  execution,  on  attesting  a  re-execution  of  a 

See  also  In  bonis  Shearn,  50  L.  J.  P.  (»)  Harrison  v.  Elvin,  3  Q.  B.  117 ; 

15 ;  In  bonis  StreatUy,  [1891]  P.  172.  In  bonis  Frith,  27  L.  J.  P.  6. 

(r)  In  bonis  Olliver,  2  Spinks,  57.  (w)  In  bonis  Lewis,  31  L.  J.  P.  153. 

(«)  In  bonis  Sperling,  33  L.  J.  Prob.  But  prima  facie  not  so  if  the  witness 

25.     Whatever  is  written,  it  mu?t  be  can  write,  In  bonis  Kileher  (or  Kilcher) , 

with  the  intention  that  it  shall  represent  6  N.  of  C.  15. 

the  writer's  name  or  otherwise  identify  (x)  Moore  v.  King,  3  Curt.  243  ;  In 

him  :  In  bonis  Eynon,  L.  B.,  3  P.  &  D.  bonis  Cope,  2  Rob.  335  ;  In  bonis  White, 

92  :  In  bonis  Maddock,  ib.  169.  7  Jur.  1045  ;  In  bonis  Mead,  1  N.  of  C. 

it)  Pryor  v.  Pryor,  29  L.  J.  P.  114  ;  456  ;  In  bonis  Duggins,  39  L.  J.  P.  24  ; 

In  bonis  Leverington,  11  P.  D.  80.  Home  v.  Featherstone,  73  L.  T.  32. 

{tt)InbonisMaddock,Ij.'R.,3P.  &!).  [y)  Playne  v.  Scriven,   1  Rob.  772, 

169  ;  M'Conville  v.  M'Creesh,  3  L.  R.  In  bonis  Cunningham,  29  L.  J.  P.  71 ;  In 

It.  73.  bonis  Maddock,  L.  R.,  3  P.  &  D.  169 ; 

(«)  In  bonis  Byrd,  3  Curt.  117.     But  Home  v.  Featherstone,  supra, 

see  ante,  p.  107.  (2)  In  bonis  Trevanion,  2  Rob.  311. 

8—2 
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— and  de- 
scriptive of 
the  witness. 


Position  of 

witness's 

signature. 


Applicability 
of  attestation 
to  several 
distinct 
parts  of  a 
will; 


will,  wrote  the  day  of  the  month  against  his  former  signature, 
and  crossed  one  of  the  letters  in  it,  not  intending  that  the  mark 
made  by  crossing  the  letter  should  stand  for  his  signature,  but 
supposing  that  the  addition  of  the  date  was  equivalent  to  a  repetition 
of  the  signature,  it  was  held  by  Sir  C.  Cresswell  that  the  will  was 
not  duly  re-executed  (a).  In  these  cases  the  attestation  was  in- 
sufficient, because  there  was  no  proof  that  the  word  "  Bristol "  in 
the  one  case,  and  the  mark  across  the  letter  in  the  other,  were 
intended  to  represent  the  witness's  signature.  They  were  nothing 
more  than  acknowledgments  of  the  former  signatures.  The  signa- 
ture must  be  such  as  is  descriptive  of  the  witness,  whether  by  a 
mark,  or  by  initials,  or  by  his  full  name  (6),  or  by  a  description 
without  name  (c) ;  a  view  which  necesssarily  denies  efficacy  as  a 
signature  to  the  writing  of  the  date. 

The  signature  of  the  witnesses  may  be  placed  in  any  part  of  the 
will ;  for  instance,  the  wiU  ending  on  the  first  side  of  a  sheet  of 
letter  paper,  the  witnesses  may  sign  on  the  fourth  side  {d) ;  and  the 
will  ending  on  the  middle  of  the  third  side,  and  two  of  the  witnesses 
signing  at  the  end,  and  another  signing  in  a  vacant  space  on  the 
second  side  opposite  the  other  two,  was  held  a  sufficient  attestation 
by  three  witnesses  under  the  Statute  of  Frauds  (e).  And  if  the 
witnesses  sign  their  names  opposite  alterations  in  the  will,  and  not 
in  the  proper  place,  it  may  be  proved  by  parol  evidence  that  they 
intended  to  attest  the  testator's  signature  (/).  So  where  they  sign 
in  a  blank  space  in  the  body  of  the  will  (g).  But  it  must  of  course 
be  proved  that  any  part  of  the  will  which  follows  the  signatures  of 
the  witnesses  was  written  before  they  signed  (h).  An  attestation 
clause  is  not  required  (i). 

A  will  may  be  composed  of  several  clauses  written  at  distinct 
intervals,  and  one  memorandum  of  attestation  subscribed  to  the 
last  part  may  apply  to  the  whole,  including  as  well  what  was 
long  before  written  as  what  had  been  recently  added,  though  the 
antecedent  part  bears  a  different  date,  and  is  complete  in  itself, 
independently  of  the  latter  (j).    And  the  same  general  doctrine 


(a)  Charlton  v.  Hindmarsh,  1  Sw.  & 
Tr.  433  ;  Hindmarsh  v.  Charlton,  8  H. 
L.  C.  160. 

(6)  Per  Lord  Chelmsford,  8  H.  L.  Ca. 
171. 

(c)  In  bonis  Sperling,  33  L.  J.  P. 
25. 

{d)  In  bonis  Chamney,  1  Rob.  757, 
In  bonis  Braddock,  1  P.  D.  433  ;  In 
bonis  Fuller,  [1892]  P.  377;  ante,  p.  111. 

(e)  Roberts  v.  Phillips,  4  E.  &  B.  450. 


(/)  In  bonis  Streattey,  [1891]  P.  172. 

(?)  In  bonis  Ellison,  [1907]  2  Ir.  R. 
480. 

{h)  In  bonis  Jones,  1  N.  of  C.  396. 
See  Byles  v.  Cox,  74  L.  T.  222,  where 
the  signature  of  one  witness  appeared 
above  that  of  the  testator. 

[i)  Post,  p.  120. 

(?)  Carleton  v.  Oriffin,  1  Burr.  549  ;  In 
bonis  Gattrall,  33  L.  J.  P.  106 ;  see 
post,  p.  132. 
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applies  to  a  will  whose  contents  are  distributed  through  several    chapteb  vi. 

sheets  of  paper,  which  would  be  adequately  attested  by  a  single  —to  several 

memorandum,  provided  all  the  detached  parts  were  present  when  testamentary 

the  act  of  attestation  took  place ;   and  which  fact  it  seems  would 

be  presumed,  unless  the  contrary  were  distinctly  proved  (k),  as 

would  also  that  of  the  attestation  being  intended  to  apply  to  the 

whole.     The  presumption  would  be  somewhat  less  strong,  of  course, 

when  each  of  the  several  papers  has  a  distinct  independent  character,  —to  will  and 

as  where  one  is  a  will  and  the  other  a  codicil,  or  where  they  consist  ""  "" ' 

of  two  separate  codicils  :    and  would  fail  altogether  where  the 

memorandum  does  not  follow  the  whole.     Thus  where  will  and 

codicil  were  on  different  sheets  found  pinned  together,  the  codicil 

being  signed   by  the   testatrix   but  not  attested,  an  attestation 

clause  written  on  the  back  of  the  will  was  not  held  to  be  applicable 

to  the  codicil  without  proof  that  it  was  so  intended,  and  that  the 

sheets  were  pinned  together  at  the  time  of  subscription  (I).    So 

where  there  is  an  evident  intention  that  each  paper  or  sheet  shall 

be  separately  attested  ;  as,  where  a  testator  signed  five  sheets,  and 

the  witnesses  subscribed  the  first  four,  and  the  fifth  sheet  contained 

an  attestation  clause  only,  and  there  was  no  evidence  to  show  that 

the  witnesses  attested  the  last  signature,  the  will  was  held  not  to 

have  been  properly  executed  (m) ;    and  where  two  instruments 

purporting  to  be  a  will  and  codicil  were  written  on  different  pages 

of  the  same  sheet  of  paper,  and  both  were  signed  by  the  testatrix, 

but  the  first  alone  was  attested,  the  codicil  was  rejected  (w). 

A  will  written  in  dupHcate  is  not  duly  executed  by  the  testator  Duplicate 
signing  one  copy,  and  the  witnesses  attesting  and  subscribing  the  "'■^■ 
other  (o). 

In  every  case  the  Court  must  be  satisfied  that  the  names  were  Animus 

written  animo  attestandi ;  and  their  position  may  for  this  purpose  atteatandi. 

be  material :  where,  for  instance,  on  one  page  the  will  was  written, 

signed  by  the  testator  and  subscribed  by  one  witness,  and  on  the 

next  page  a  memorandum  or  inventory  of  property  was  written, 

to  which  three  names  were  subscribed,  it  was  held  that  these  names 

could  not  be  deemed  to  have  been  so  placed  animo  attestandi  (p) : 

{k)  Bond  V.  Seawell,  3  Burr.  1775.  (n)  In  bonis  Taylor,  2  Bob.  411  ;  and 

{I)  In  bonis  Braddock,  1  P.  D.  433.  see  per  Lord  Campbell,  24  L.  J.  Q.  B. 

As  to  the  kind  of  attachment  required  175  ;  In  bonis  Pearse,  L.  R.,  1  P.  &  D. 

where  the  will  is  on  several  sheets  of  382 ;  Woodroo/e  v.  Creed,  [1894]  1  Ir. 

paper,  see  In  bonis  Oausden,  31  L.  J.  P.  B.  508. 

53,  and  other  cases  cited  ante,  p.  109.  (o)  In  bonis  Hatton,  6  P.  D.  204. 

(m)  Ewen   v.  Franklin,  1  Deane,  7  •--      .                 -- 


Sweetland  v.  Sweetland,  34  L.  J.  P.  42 
In  bonis  Dilkes,  L.  R.,  3  P.  &  D.  164 
Phipps  V.  Hale,  ib.  166, 


(p)  In  bonis  Wilson,  L.  B.,  1  P.  &  D. 
269.  See  also  Dunn  v.  Dunn,  ib.  277, 
referred  to  ante,  p.  109. 
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though  it  would  not  necessarily  follow  that  a  person  did  not  sign 
as  a  witness  because  he  also  intended  his  signature  to  serve  another 
purpose,  e.g.,  his  acceptance  of  the  executorship  (q). 

Where  an  executed  will  was  altered,  and  the  witnesses  put  their 
initials  in  the  margin  opposite  the  alterations,  it  was  held  that  the 
will  was  not  properly  re-executed  (r).  But  this  decision  seems 
questionable,  for  the  initials  were  intended  to  represent  the  signa- 
tures, and  it  was  proved  (extrinsic  evidence  being  admissible  on  this 
question)  that  they  were  written  with  the  intent  to  attest  the  will. 

Sometimes  it  is  important  to  prove  that  a  person  who  writes  his 
name  on  a  will  does  not  do  so  as  witness  ;  for  example,  where  he  is 
a  legatee  under  the  will  (s). 


"  Presence  " 
of  testator. 


Mental  con- 
sciousness 
essential. 


VIII.— Subscription  in  "  Presence  "  of  Testator. —The  will,  it 
will  be  observed,  is  required  to  be  subscribed  by  the  witnesses,  in 
the  "  presence  "  of  the'testator  (t).  The  design  of  the  legislature,  in 
making  this  requisition,  evidently  was,  that  the  testator  might  have 
ocular  evidence  of  the  identity  of  the  instrument  subscribed  by  the 
witnesses  ;  and  this  design  has  been  kept  in  view  by  the  Courts  in 
fixing  the  signification  of  the  word  "  presence."  To  constitute 
"  presence,"  in  the  first  place,  it  is  essential  that  the  testator  should 
be  mentally  capable  of  recognising  the  act  which  is  being  performed 
before  him ;  for,  if  this  power  be  wanting,  his  mere  corporal 
presence  -would  not  suffice.  Thus,  if  a  testator,  after  having  signed 
and  pubUshed  his  will,  and  before  the  witnesses  subscribe  their 
names,  falls  into  a  state  of  insensibility  (whether  permanent  or 
temporary)  the  attestation  is  insufficient  (m). 

And  the  testator  ought  not  merely  to  possess  the  mental  power 
of  recognising,  but  be  actually  conscious  of,  the  transaction  in 
which  the  witnesses  are  engaged ;  for  if  a  will  were  attested  in  a 
secret  and  clandestine  manner,  without  the  knowledge  of  the 
testator,  the  fact  of  his  being  in  the  room  in  which  it  was  done 
would  not  avail  (■;;).  Nor,  on  the  other  hand,  would  the  circum- 
stance of  the  testator  not  being  in  the  same  room  invalidate  the 
attestation,  if  it  took  place  within  his  view.  Thus,  in  the  case 
of  Shires  v.  Glascock  (w),  the  testator  being  in  extreme  illness,  the 

by  the  Statute  of  Frauds  in  the  case  of 
wills  of  lands. 

{u)  Bight  V.  Price,  Doug.  241. 

(«)  See  Longford  v.  Eyre,  1  P.  W. 
740  i  Jenner  v.  Ffinch,  5  P.  D.  106. 

(w)  2  Salk.  688.  See  also  Davy  v. 
Smith,  3  Salk.  395  ;  In  bonis  Trimnell, 
U  Jur.  N,  S.  248. 


(g)  Oriffitha  v.  Oriffiths,  L.  R.,  2  P.  & 
D.  300. 

(r)  In  bonis  Martin,  6  N.  of  C.  694. 

(«)  Dunn  V.  Dunn,  L.  E..,  1  P.  &  D. 
277 ;  In  bonis  Sharman,  ib.  661 ;  In 
bonis  Murphy,  Ir.  R.  8  Bq.  300 ;  In 
bonis  Smith,  15  P.  D.  2. 

(<)  This  requirement  was  also  made 
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witnesses  after  lie  had  signed  his  wiU  withdrew  into  a  gallery,    chaptek  vi. 
between  which  and  the  testator's  chamber  there  was  a  lobby  with 
glass  doors,  and  the  glass  broken  in  some  places ;   in  this  gallery 
the  witnesses  subscribed  the  will  ;  it  was  proved  that  the  testator 
might  have  seen  from  his  bed,  through  the  lobby  and  the  broken 
glass  window,  the  table  in  the  gallery  where  the  witnesses  sub- 
scribed ;  and  this  was  adjudged  to  be  sufficient ;  for  (it  was  observed) 
the  statute  required  attesting  in  his  presence  to  prevent  obtruding  Sufficient  if 
another  will  in  place  of  the  true  one  ;  here  the  signing  was  within  migU  have 
view  of  the  testator ;  he  might  have  seen  it,  and  that  was  enough,  seen. 
And  if  the  witnesses  subscribe  their  names  in  the  same  room  where 
the  testator  lies,  though  the  curtain  of  the  bed  be  drawn  close,  it 
is  a  good  subscribing,  because  it  is  in  his  power  to  see  them,  and 
what  is  done  shall  be  construed  to  be  in  his  presence  (a;). 

It  is  not  even  necessary  that  the  testator  should  be  in  the  same  Testator  and 

house  with  the  witnesses.     In  Casson  v.  Dade  (y),  where  a  feme  ^i^^^^^s^^    . 

^•'"  need  not  be  in 

covert,  having  power  to  make  a  writing  in  the  nature  of  a  will,  same  house. 
executed  the  instrument  in  her  carriage  outside  her  attorney's 
office,  the  witnesses  attending  her  ;  after  having  seen  the  execution, 
they  returned  into  the  office  to  subscribe  it ;  and  it  was  sworn 
by  a  person  in  the  carriage  that  the  testatrix  might  have  seen  what 
passed  through  the  window  of  the  office  :  Lord  Thurlow  was  of 
opinion  that  the  will  was  well  executed. 

Upon  the  same  principle  it  is  clear,  that  the  mere  contiguity  of  Mere  con- 
the  places  occupied  by  the  testator  and  the  witnesses  respectively  ^^^^7  °°*j, 
will  not  suffice,  if  the  testator's  view  of  the  witnesses'  proceedings  the  testator's 
is  necessarily  obstructed.     Thus,  in  Eccleston  v.  Petty  (z),  where  i^'^upted. 
the  witnesses  proved  that  the  testatrix  signed  the  will  in  her  bed- 
chamber, and  they  subscribed  it  in  the  hall,  and  it  was  not  possible 
from  her  chamber  to  see  what  was  done  at  the  table  in  the  hall, 
there  being  a  passage  and  eight  or  ten  turning  stairs  between  those 
places,  the  will  was  held  not  to  be  duly  attested  (a). 

And  it  was  not  enough,  that  in  another  part  of  the  same  room  Testator 
the  testator  might  have  perceived  the  witnesses,  if  in  his  actual  ™ist  be 
position  he  could  not  (6).     And,  therefore,  in  Doe  d.  Wright  v.  Mani-  seeing  in  hia 


actual 
which  he  might,  by  inclining  his  head  into  the  passage,  have  seen 


fold  (c),  where  the  testator  was  in  bed  in  a  room,  from  one  part  of  -..jy-jj 


(x)  Newton  v.  Clarke,  2  Curt.  320.  the  same  effect. 

iy)  1  Br.  C.  C.  99,  Dick.  586.  <5)  Brown  v.  Skirrow,  [1902]  P.  3. 

(z)  Carth.  79,  and  see  In  bonis  Golman,  (c)  1  M.  &  Sel.  294  ;  Norlon  v.  Bazett, 

3  Curt.    118;   In  bonis  EUis,   2  Curt.  1  Deane,  259  ;  Jenner  v.  Ffinch,5  F.J). 

395  ;  In  bonis  Newman,  1  Curt.  914.  106. 

(a)  Carter  v.  Sealon,  85  L.  T.  76  is  to 
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Where  a  tes- 
tator is  unable 
to  move  with- 
out assist- 
ance ; 

— where  he  is 
blind. 


the  witnesses  attest  the  will,  but  not  in  the  situation  in  which  he 
was,  the  attestation  was  decided  not  to  be  good.  Lord  Ellen- 
borough  said  : — "  In  favour  of  attestation  it  is  presumed,  that  if 
the  testator  might  see,  he  did  see  ;  but  I  am  afraid,  that  if  we  get 
beyond  the  rule  which  requires  that  the  witnesses  should  be  actually 
within  reach  of  the  organs  of  sight,  we  shall  be  giving  effect  to  an 
attestation  out  of  the  devisor's  presence,  as  to  which  the  rule  is, 
that  where  the  devisor  cannot  by  possibility  see  the  act  doing,  that 
is  out  of  his  presence." 

If  the  testator  be  unable  to  move  without  assistance,  and  have 
his  face  turned  from  the  witnesses,  so  that  it  is  out  of  his  power  to 
see  them,  if  he  so  wished,  the  attestation  will  be  insufficient  (rf). 
Where  the  testator  is  blind,  it  has  been  decided  that  the  position 
of  the  witnesses  must  be  such,  that  the  testator,  if  he  had  had  his 
eyesight,  might  have  been  able  to  see  them  sign  (e). 

Where  the  evidence  fails  to  show  in  what  part  of  the  room  the 
subscription  took  place,  it  would  be  presumed  that  the  most 
convenient  was  the  actual  spot,  and  the  ordinary  position  of  a 
table,  likely  to  have  been  used,  would  be  taken  into  considera- 
tion  (/). 

It  is  scarcely  necessary  to  add,  that  the  nature  of  the  occasion 
of  the  witnesses'  absence,  whether  for  the  ease  or  at  the  solicitation 
of  the  testator  or  otherwise,  is  wholly  immaterial  (g). 


Due  execu- 
tion when 
presumed. 


IX. — Attestation  Clause  unnecessary. — A  form  of  attestation  is 
expressly  dispensed  with  by  the  statute  1  Vict.  c.  26.  No  particular 
form  of  words  was  essential  even  under  the  old  law  to  constitute 
an  attestation  (h).  And  accordingly,  probate  has  been  granted 
of  a  will  where  both  the  witnesses  deposed  that  the  requirements 
of  the  act  had  not  been  complied  with,  the  Court  being  satisfied 
by  the  circumstances  that  the  evidence  was  mistaken  (i) ;   and  in 

presumed,  see  Hands  v.  James  ;  Gro/t  v. 
Pawlet,  supra  ;  In  bonis  Seagram,  3  N. 
of  C.  436  ;  In  bonis  Mustow,  4  N.  of  C. 
289  ;  In  bonis  Johnson,  2  Curt.  341  ;  In 
bonis  Luff  man,  5  N.  of  C.  183  ;  In  bonis 
Dickson,  6  ib.  278 ;  Trott  v.  Trott,  29 
L.  J.  P.  156. 

(i)  Leech  v.  Bates,  6  N.  of  C.  699. 
A  fortiori,  where  the  adverse  evidence 
of  one  witness  is  opposed  by  the  affi- 
davit of  the  other  (deceased)  witness, 
Wright  v.  Rogers,  L.  R.,  1  P.  &  D.  678. 
So,  where  the  witness  had  no  precise 
recollection  of  what  occurred,  Wright  v. 
Sanderson,  9  P.  D.  149 ;  Woodhouse  v. 
Balfour,  13  P,  D,  2 ;  In  bonis  Colyer, 


(d)  Tribe  v.  Tribe,  1  Bob.  775. 

(e)  In  bonis  Piercy,  1  Rob.  278. 

(/ )  Winchilsea  v.  Wavxhope,  3  Buss. 
444. 

(g)  Broderich  v.  Broderick,  1  P.  W. 
239  ;  Mdchell  v.  Temple,  2  Show.  288. 

(h)  As  to  the  evidence  of  due  attes- 
tation, under  the  old  law,  when  the 
validity  of  the  will  was  called  in  ques- 
tion, see  Hands  v.  James,  Comyn.  531  ; 
Gro/t  V.  PawUt,  2  Str.  1109 ;  S.  G.,  8 
Vin.  Ab.  128,  pi.  4;  Brice  v.  Smith, 
Willes,  1  ;  Rancliffc  v.  Parkyns,  6  Dow, 
202 ;  Doe  v.  Davies,  9  Q.  B.  648 ; 
Hitch  V.  Wells,  10  Beav.  84.  And  as 
jio  when  4ue  expciitjon  wpuld  have  been 
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another  case,  where  the  witnesses  so  deposed,  but  not  positively,    chapter  vi. 

their  evidence  was  allowed  to  be  rebutted  by  that  of  another  person 

present  at  the  execution,  assisted  by  the  attestation  clause,  whence 

it  appeared  that  the  requirements  of  the  statute  had  beeen  complied 

with  (j).    And  in  a  case  where  the  attestation  clause  stated  that 

the  will  was  signed  in  the  presence  of  the  attesting  witnesses,  and 

it  appeared  from  the  evidence  that  it  was  only  acknowledged  in 

their  presence,  having  been  signed  before  they  were  called  in, 

probate  was  granted  {k).     But  where  there  was  nothing  but  a 

formal  attestation  clause  on  one  side,  and  the  adverse  testimony 

of  both  witnesses  on  the  other,  probate  was  refused  (l). 

As  a  general  rule,  the  presumption  of  compliance  with  the  statutory  Presumption 
requirements  will  not  be  made,  unless  the  will  appears  on  the  face  ^ade.'^*^^ 
of  it  to  have  been  duly  executed.  But  if  the  will  is  found  among 
the  testator's  papers  at  his  death,  and  there  are  no  suspicious 
circumstances,  due  execution  may  be  presumed,  even  if  there  is 
no  attestation  clause  (m).  And  in  a  recent  case  (w),  where  the 
will  was  signed  by  the  testatrix  and  two  other  persons  (both  of 
whom  were  dead),  without  any  attestation  clause,  the  rule  "  omnia 
praesumuntur  rite  esse  acta  "  enabled  the  Court  to  hold  the  will  duly 
executed,  although  there  was  no  evidence  to  prove  the  handwriting 
of  one  of  the  alleged  witnesses.  If  the  will  is  lost,  due  execution 
must  be  proved  (o),  and  the  testator's  written  declarations  of  the 
fact  are  insufficient,  though  accompanied  by  a  document  referred 
to  by  him  as  a  copy  of  his  will,  and  representing  the  will  as  duly 
executed  (p).  The  presumption  of  due  execution  is  clearly  rebutted 
where  it  is  sworn  by  competent  persons  that  the  names  of  the 

14  P.  D.  48  ;   Whiting  v.  Turner,  89  L.  L.  R.,  1  P.  &  D.  375  ;  Smith  v.  Smith, 

T.  71.     See  Foot  v.  Stanton,  1  Deane  ib.   143   (where   witness  saw   testatrix 

19  ;  2  Jur.  N.  S.  380.  writing,  but  did  not  see  her  signature). 

(j)  Bayliss  v.  Sayer,  3  N.  of  C.  22  ;  see  (k)  In  bonis  Moore,  [1901]  P.  44. 

also  Oove  v.  Oawen,  3  Curt.  151  ;  Blake  (l)  Cro/t  v.   Croft,  34  L.  J.  P.  44 ; 

V.  Knight,  ib.  647  ;  Pennant  v.  Kings-  Wyatt  v.  Berry,  [1893]  P.  5.     But  see 

cote,  ib.   642;  In  bonis  Hare,  ib.  54;  Jfn'jAi  v.  iSandersoK,  supra,  p.  120,  n.  («). 

Cooper  V.  Bockett,  ib.  648  ;  Brenchley  v.  (m)  See  the  cases  cited  ante,  p.  105. 

Still,  2  Rob.  162  ;  Chambers  v.  Queen's  (n)  In  bonis  Peverett,  [1902]  P.  205. 

Proctor,  2  Curt.  433  ;  Keating  v.  Brooks,  Compare  Harris  v.  Knight,  15  P.  D.  170. 

4  N.  of  C.  253  ;  In  bonis  Noyes,  ib.  284  ;  (o)  As  in  In  bonis  Gardner,  27  L.  J. 

Burgoyne  v.  Showier,  1  Rob.  5 ;  Thorn-  P.  55 ;  Eckersley  v.  Piatt,  L.  R.,  1  P.  & 

son  V.  Hall,  16  Jur.  1144  ;     In  bonis  D.  281.      The  contents  of  the  wiU  and 

Attridge,  6  N.   of  C.   597  ;  Bennett  v.  its   existence  at  the   testator's  death 

Sharp,   1  Jur.   N.  S.  456 ;  Farmar  v.  must  also  be  proved,   post,   pp.    152 

Brock,  2  Jur.  N.  S.  670 ;  In  bonis  IIol-  seq.     Where   the    will    has  been   lost 

gate,  29  L.  J.  P.  161  ;  Lloyd  v.  Roberts,  since  the  testator's  death,  see  Harris  v. 

12  Moo.  P.  C.  C.  158 ;  In  bonis  Thomas,  Knight,  ante,  p.  10.5. 

28  L.  J.  P.  33  ;  Owillim  v.  Gwillim,  29  (p)  In  bonis  Ripley,  1  Sw.  &  Tr.  68  ; 

L.  J.  P.  31  ;  Cregreen  v.    Willovghby,  Atkinson  v.  Morris,  [1897]  P.  40 ;  Eyre 

Jur.  N.  §.    590 ;   In  bonis   Huckvale,  v.  Eyre,  [1903]  P.  131, 


122 


EXECUTION  AND  ATTESTATION   OF   WILLS. 


CHAPTER  VI. 

Attestation 
clause  is 
unnecessary. 


Suggestion 
as  to  framing 
attestation 
clauses. 


As  to 

testator's 

signature. 


seeming  witnesses  are  fictitious,  and  are  in  the  testator's  own 
handwriting  (q). 

The  provision  in  the  statute  1  Vict.  c.  26,  enacting  that  no  form 
of  attestation  shall  be  necessary,  has  been  much  observed  upon ; 
but  it  seems  to  mean  only  that  no  clause  need  be  appended  to  the 
will,  stating  that  the  requirements  of  the  act  have  been  complied 
with  (r) ;  and  is  not  inconsistent  with  the  provision  that  the 
witnesses  are  to  "  attest,"  as  well  as  subscribe  the  will,  the  word 
"  attest "  meaning  merely  to  act  as  a  witness,  which  might  in  fact 
be  done  without  subscription  (s) ;  although  upon  the  construction 
of  the  act  it  may  be  that  no  attestation  will  satisfy  its  requirements, 
except  through  the  outward  mark  of  subscription  (i).  The  "  sub- 
scription," "  attestation,"  and  "  fojm  of  attestation,"  thus  refer 
to  matters  essentially  different  (m). 

Still,  it  will  be  the  duty  of  persons  who  superintend  the  execution 
of  wUls,  not  to  be  content  with  a  bare  subscription  of  the  witnesses' 
names,  but  to  make  them  subscribe  a  memorandum  of  attestation, 
recording  the  observance  of  all  the  circumstances  which  the  statute 
makes  necessary  to  constitute  a  valid  execution ;  (i.e.,  that  the 
signature  was  made,  or  acknowledged,  by  the  testator  in  _the 
presence  of  the  witnesses,  both  being  present  at  the  same  time,  and 
that  they  subscribed  their  names  in  his  presence) ;  for,  though 
such  statement  in  the  memorandum  of  attestation  is  not  conclusive, 
and  does  not  preclude  inquiry  into  the  fact,  it  would  afford  a  much 
stronger  presumption  that  the  statutory  requisition  had  been 
complied  with,  than  where  it  is  wanting ;  and  in  the  absence  of 
such  a  memorandum,  the  witnesses  are  always  called  upon  by  the 
Court  of  Probate  to  make  an  afi&davit  that  the  statute  was  in  fact 
complied  with.  It  will  not  be  advisable  for  a  testator,  except  where 
absolutely  necessary,  to  avail  himself  of  the  privilege,  which  the 
Wills  Act  expressly  confers,  of  acknowledging  the  signature  before 
the  witnesses,  instead  of  signing  it  in  their  presence,  or  of  the 
permission  to  sign  by  the  hand  of  another.  The  latter  expedient, 
indeed,  ought  to  be  restricted  in  practice  (though  the  legislature  has 
not  so  limited  it)  to  cases  of  extreme  physical  weakness,  rendering 


(g)  In  bonis  Lee,  4  Jur.  N.  S.  790. 

(r)  Bryan  v.  White,  14  Jur.  919. 

(a)  EickelU  v.  Loftm,  4  Y.  &  0.  919  ; 
and  see  Freahfield  v.  Meed,  9  M.  &  Wels. 
404  ;  Burdett  v.  Spilebury,  10  CI.  &  Fin. 
340 ;  Hudson  v.  Pcurker,  1  Rob.  14,  8 
Jur.  788.  See  Ford  v.  Kettle,  L.  R.,  9 
Q.  B.  D.  139,  a  bill  of  sale  case. 

(()  See  per  Sir  C.  Cresswell,  Charlton 


V.  Hindmarsh,  28  L.  J.  P.  132. 

(u)  An  attestation  clause,  if  used,  is 
no  part  of  the  will,  and  any  words  in 
the  clause  purporting  to  describe  the 
operation  of  a  testamentary  instrument, 
such  as  "  whereby  the  first  codicil  is 
cancelled,"  do  not  affect  the  construc- 
tion or  effect  of  the  instrument  :  In 
bonis  Atkinson,  L.  R.,  8  P,  D,  166. 
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it  impossible  or  difficult  for  the  testator  to  write  his  name ;  in    chapter  vi. 
such  cases,  even  the  exertion  of  making  a  mark  might  be  oppressive. 
Where  a  testator  is  unable  to  write  from  ignorance,  perhaps  a  mark  ^  ^g  signine 
is  to  be  preferred  to  a  signature  by  the  hand  of  another,  as  being  by  mark,  or 
the  more  usual  mode  of  execution  by  illiterate  persons ;    for  in  ensU™"^""* 
regard  to  this  and  all  other  particulars,  the  prudent  course  is  to 
make  the  execution  of  the  wUl  conform  as  much  as  possible  to  the 
testator's  ordinary  mode  of  executing  instruments.     Where  the 
will  is  signed  by  a  third  person  on  behalf  of  the  testator,  the  signa- 
ture, of  course,  should,  though,  as  we  have  before  seen,  it  need  not 
necessarily,  be  in  the  name  of  the  testator,  rather  than  that  of  the 
amanuensis,  who  should  merely  be  designated  in  the  memorandum 
of  attestation ;    where  it  would  be  proper  (though  not  necessary) 
that  the  peculiar  mode  of  execution  should  be  stated. 

X. — Number  of  Witnesses. — Wills  of  real  and  personal  estate  are  Two  witnesses 
now  subject  to  the  same  rule  as  to  the  ceremonial  of  execution,  and  required. 
such  rule  differs  from  that  which  previously  obtained  in  regard  to 
either  species  of  property ;  two  witnesses,  instead  of  three,  as 
formerly,  are  required  to  a  will  of  freehold  land,  and  two  witnesses 
are  also  necessary  to  a  will  of  personal  estate  or  copyholds,  which 
formerly  required  no  attestation. 

XI. — Credibility  of  Witnesses. — It  will  be  observed,  that  in  the  Attesting 
clause  above  stated,  Which  regulates  the  attestation  of  wills,  the  requkeTtobl 
legislature  has  dropped  the  requisition  of  credibility,  as  an  ingredient  credible. 
in  the  qualification  of  the  witnesses  ;  and  has,  moreover,  (s.  14,) 
expressly  provided,  that  if  any  person  who  shall  attest  the  execu- 
tion of  a  will  shall,  at  the  time  of  the  execution  thereof,  or  at  any 
time  afterwards,  be  incompetent  to  be  admitted  a  witness,  to  prove 
the  execution  thereof,  such  will  shall  not  on  that  account  be  invalid. 

"  It  seems  to  have  been  generally  considered,"  Mr.  Jarman  Persons  in- 
remarks  (v),  "  that  this  provision  not  only  qualifies  persons  who  *^°™^^*^*  *° 
have  been  rendered  infamous  by  conviction  for  crime  to  be  attesting  qualided. 
witnesses  (as  it  clearly  does),  but,  that  it  even  gives  validity  to  the 
attesting  act  of  an  idiot  or  lunatic.     This,  however,  seems  very 
questionable.     The  signature,  it  will  be  observed,  is  required  to  be 
made  or  acknowledged  by  the  testator  in  the  presence  of  the  wit- 
nesses ;   which  would  seem  to  imply  that  they  should  be  mentally 
conscious  of  the  transaction,  according  to  the  construction  which 

(«)  First  edition  of  tliis  work,  p.  102, 
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was  given  (as  we  have  seen  (w) )  to  the  same  word  occurring  in  the 
devise  clause  of  the  Statute  of  Frauds,  which  required  that  the 
attesting  witnesses  should  subscribe  in  the  testator's  '  presence ' ; 
such  requisition  being  held  not  to  be  satisfied  in  a  case,  in  which 
the  testator  fell  into  a  state  of  insensibility,  before  the  witnesses 
had  subscribed  their  nanies  to  the  memorandum  of  attestation ; 
and  the  14th  section  of  the  recent  statute  seems  to  be  perfectly 
consistent  with  such  a  construction  ;  for  that  clause  does  not  in 
terms  dispense  with  all  pergonal  qualifications  in  the  witnesses  to 
perform  the  act ;  it  only  removes  the  legal  disqualification,  arising 
out  of  his  incompetency  to  give  evidence  of  the  fact  in  a  judicial 
proceeding,  which  evidently  may  co-exist  with  intellectual  capacity, 
as  in  the  case  of  a  person  whose  credibility  of  character  has  been 
destroyed  by  conviction  for  crime,  a  species  of  disqualification 
which  was  peculiarly  inconvenient,  as  the  testator  might  have  been 
unaware  of  its  existence,  so  that  there  was  a  special  reason  for  its 
removal,  which  does  not  apply  to  palpable  infirmity.  Surely,  if 
the  legislature  intended  to  enact  so  novel  (not  to  say  absurd)  a 
doctrine,  as  that  the  functions  of  an  attesting  witness  might  be 
performed  by  any  one  who  could  scratch  a  paper  without  the  least 
ghmmering  of  intellectual  consciousness,  this  would  have  been  done 
in  terms  more  clear  and  explicit,  than  by  providing  that  persons 
incompetent  to  be  admitted  as  witnesses  to  prove  the  execution  of 
a  will,  should  be  sufBicient  attestators — expressions  which  seem 
rather  to  suppose  a  personal  ability  on  the  part  of  the  witnesses 
to  perform  the  act,  but  a  legal  disability  to  prove  it.  Perhaps  the 
point  is  not  very  likely  to  occur  in  practice  ;  for  no  testator  would 
think  of  choosing  an  idiot  (a;)  or  lunatic  as  an  attesting  witness  to 
his  will,  unless  he  were  content  to  have  his  own  sanity  called  in 
question.  And  here  it  may  be  observed,  that  the  enlarged  licence 
now  given,  in  regard  to  the  qualification  of  witnesses  to  wills,  will 


(w)  Ante,  p.  118,  n.,  and  see  the  judg- 
ment of  Dr.  Lushington  in  Hudson  v. 
Parker,  1  Rob.  14,  8  Jur.  786. 

(x)  "  Supposing  such  persons  to  be, 
technically  speaking,  competent  attest- 
ing witnesses,  the  effect  of  employing 
two  such  witnesses  would  be  to  render 
it  necessary  to  have  recourse  to  the 
testimony  of  other  persons,  for  the  pur- 
pose of  proving  the  circumstances  of 
the  execution,  which  could  not,  in  such 
case,  be  done  (as  it  usually  is)  out  of 
the  mouths  of  the  witnesses  themselves  ; 
and  it  is  to  be  observed  that,  although 
in  the  case  of  a  deceased  witness,  proof 


of  handwriting  is  sufficient,  the  pre- 
sumption being,  that  the  will  was  duly 
attested,  especially  if  the  facts  essential 
thereto  were  recorded  in  a  memoran- 
dum of  attestation,  which  was  sub- 
scribed by  the  deceased,  yet  it  does  not 
follow  that  any  such  presumption 
would  arise  in  the  case  of  a  lunatic 
witness,  whose  subscription  (though 
his  handwriting  might  be  proved), 
could  not  be  considered  as  affording 
any  security  that  attention  had  been 
paid  to  the  requisitions  of  the  statute." 
(Note  by  Mr.  Jarman.) 
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not  induce  any  prudent  person  to  abate  one  jot  of  scrupulous  anxiety  chapter  vi. 
that  the  duty  of  attesting  a  will  be  confided  to  persons,  whose 
character,  intelligence,  and  station  in  society,  afford  the  strongest 
presumption  in  favour  of  the  fairness  and  proper  management  of 
the  transaction  ;  and  preclude  all  apprehension  in  purchasers  and 
others,  as  to  the  facility  with  which  the  instrument  could  be  sup- 
ported in  a  court  of  justice,  against  any  attempt  to  impeach  it ; 
and  now  that  the  requisite  number  of  witnesses  is  reduced  to  two, 
it  is  the  more  easy,  as  well  as  important,  that  the  selection  should 
be  governed  by  a  regard  to  such  considerations.  A  devise  or 
bequest  to  an  attesting  witness  still,  as  under  the  old  law,  does  not 
affect  the  validity  of  the  entire  will,  but  merely  invalidates  the  gift 
to  the  witness,  whose  competency  the  legislature  has  established, 
by  destroying  his  interest ;  and  hence  the  remarks  on  this  enact- 
ment have  more  properly  found  a  place  in  a  preceding  chapter, 
which  treats  of  the  disqualifications  of  devisees  "  (y). 

XII. — Alterations. — Owing  to  the  general  rule  that  alterations,  should  be 
interlineations,  &c.,  made  in  a  will,  are  presumed  to  have  been  identified, 
made  after  execution,  it  is  always  advisable,  when  alterations  are 
made  in  a  will  before  execution,  to  identify  them  by  the  initials  of 
the  testator  and  witnesses,  or  by  a  reference  to  them  in  the  attesta- 
tion clause.  This  matter  is  considered  in  the  next  Chapter,  in 
connection  with  the  subject  of  alterations  made  after  execution. 

Unattested    alterations    in    a    will    may    be    incorporated    by  unattested 
reference  or  implication  in  a  codicU  (yy).  alterations. 

XIII. — Incomplete  Wills. — Cases  sometimes  occurred  under  the  As  to  incom- 

old  law,  and  may  possibly  arise  under  the  present,  in  which  some-  P'®**  P*P^"- 

thing  more  than  a  mere  compliance  with  legal  requirements  was 

made  necessary  to  the  efficacy  of  the  will  by  the  testator  himself, 

he  having  chosen  to  prescribe  to  himself  a  special  mode  of  execution  ; 

for  in  such  case,  if  the  testator  afterwards  neglects  to  comply  with 

the  prescribed  formalities,  the  inference  to  be  drawn  from  these 

circumstances  is,  that  he  had  not  fully  and  definitively  resolved 

on  adopting  the  paper  as  his  will  (2;).     The  presumption  is  slight 

(y)  Ante,  p.  92.  probate  of  wiUs  concluding  with  the 

[yy)  In  bonis  Heath,  [1892]  P.  253.  words  "In  witness,"  &c.,  but  not  signed. 

Compare    Oldroyd    v.    Harvey,    [1907]  Abbot  v.  Peters,  4    Hagg.  380 ;  or  to 

P.  326,  stated  in  Chap.  VII.  which  an  attestation  clause  had  been 

(z)  Accordingly,  under  the  old  law,  added,  but  not  used,  Beaty  v.  Beaty,  1 

which  did  not  require  wiUs  of  personalty  Add.  154  ;  see  also  Doker  v.  Qo^,  2  Add. 

to  be  authenticated  by  the  testator's  42 ;  Walker   v.    Walker,    1   Mer.   503  ; 

signature  or  by  attestation,  the  Preroga-  Scott  v.  Rhodes,  I  Phillim.  12  ;  Harris 

tive  Court  in  several  instances  refused  v.  Bedford,  2  Phillim.  177  ;  Stewart  v. 


126 


EXECUTION  AND  ATtESTATlON  01"  WILLS. 


CHAPTER  VI. 


Contents 
of  the  paper 
must  be 
complete. 


Presumption 
against 
unfinished 
papers. 


Informal 
paper 

intended  as  a 
present  will. 


where  the  instrument  is  duly  signed  and  attested,  and  perfect  in 
all  other  respects,  but  must  apparently  be  rebutted  by  some 
evidence  before  it  can  be  admitted  to  probate  (a). 

Where,  however,  the  testator's  design  of  perfecting  the  paper 
is  frustrated  by  sudden  death,  or  insanity,  or  any  other  involuntary 
preventing  cause,  no  inference  of  the  absence  of  matured  testa- 
mentary intention  arises  from  the  imperfect  state  of  the  document, 
which,  therefore,  notwithstanding  its  defect,  will  be  accepted  as 
the  will  of  the  deceased,  provided  it  fully  discloses  his  testamentary 
scheme  (6). 

But  this  doctrine  in  favour  of  imperfect  papers  obtains  only 
where  the  defect  is  in  regard  to  some  formal  act,  which  the  testator 
has  prescribed  as  necessary  for  the  authentication  of  his  will,  and 
not  where  it  applies  to  the  contents  of  the  instrument ;  for,  if  in  its 
actual  state  the  paper  contains  only  a  partial  disclosure  of  the 
testamentary  scheme  of  the  deceased,  it  necessarily  fails  of  effect, 
even  though  its  completion  was  prevented  by  circumstances  beyond 
his  control  (c). 

In  short,  the  presumption  is  always  against  a  paper  which  bears 
self-evident  marks  of  being  unfinished ;  and  it  behoves  those  who 
assert  its  testamentary  character  distinctly  to  show,  either  that 
the  deceased  intended  the  paper  in  its  actual  condition  to  operate 
as  his  will,  or  that  he  was  prevented  by  involuntary  accident  from 
completing  it  {d).  And  probate  will  not  be  granted  of  such  defective 
papers,  without  the  consent  or  citation  of  the  next  of  kin  (e). 

It  ought  to  be  observed,  however,  that  we  are  not  to  rank  among 
inchoate  or  unfinished  testamentary  papers,  one  which  is  shown 


Stewart,  2  Moo.  P.  C.  C.  193.  Questions 
as  to  the  testamentary  validity  of  in- 
complete papers  rarely  occur  in  prac- 
tice, now  that  authentication  of  signa- 
ture and  attestation  is  essential  to  such 
validity. 

{a)  Per  Sir  J.  Nioholl  in  Beaty  v. 
Seaty.  See  also  1  Wms.  Exors.,  Pt.  I., 
Bk.  II.,  Ch.  II.,  s.  2.  It  is  obvious  that 
such  oases  are  not  very  likely  to  occur 
Tinder  the  present  law,  and  indeed  the 
point  does  not  even  seem  to  have  as  yet 
arisen. 

(b)  Huntington  v.  Huntington,  2 
Phillim.  213  ;  see  also  Oary  v.  Askew, 
1  Cox,  251 ;  Allen  v.  Manning,  2  Add. 
490;  Bradford  v.  Young,  29  Ch.  D. 
617  (unsigned  will  made  in  1827). 

(c)  Montefiqre  v.  Montefiore,  2  Add. 
364 ;  see  also  Griffin  v.  Griffin,  4  Ves. 
197,  n.  This  case  afforded  two  suffi- 
cient grounds  for  the  rejection  of  the 


paper ;  first,  that  it  was  not  the  whole 
will ;  and,  secondly,  that  its  completion 
was  not  prevented  by  inevitable  circum- 
stances. But  loss  of  part  of  a  will  once 
complete  does  not  necessarily  exclude 
the  remainder  from  probate,  Sugden  v. 
Lord  St.  Leonards,  I  P.  D.  154 ;  unless 
it  substantially  alters  the  sense  of  the 
remainder,  e.  g.,  where  a  gift  of  residue 
alone  remains,  the  part  containing  gifts 
of  legacies  being  lost,  see  Woodward  v. 
Goulstone,  11  App.  Ca.  469. 

(d)  Meay  v.  Cowcher,  1  Hagg.  76,  2  ib. 
249  ;  Wood.  v.  Medley,  1  ib.  661 ;  In  b. 
Bobinson,  ib.  643 ;  Bragge  v.  Dyer,  3 
Hagg.  207  ;  Gillow  v.  Bourne,  4  Hagg. 
192.  As  to  the  contrary  presumption 
in  favour  of  a  regularly  executed  and 
apparently  complete  will,  vide  Shad- 
bolt  V.  Waugh,  3  Hagg.  570  ;  Blewitt  v. 
Blewitt,  4  Hagg.  410. 

(e)  In  bonis  Adams,  3  Hagg.  268. 
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to  have  been  intended  to  perform  the  office  of  a  present  will  (if  the  chapter  vi. 
expression  may  be  allowed),  though  executed  for  a  temporary 
purpose,  as  appears  by  the  testator  having  designated  it  a 
"  memorandum  of  an  intended  will,"  or  "  head  of  instructions," 
or  "  a  sketch  of  an  intended  will  which  I  intend  to  make  when  I 
get  home,"  &c.  And  it  has  frequently  occurred  that  a  testator 
has  ultimately  adopted  as  his  final  will  a  paper  so  originally 
designed  as  instructions  for,  or  in  contemplation  of,  a  more  formal 
testament  (/). 

In  all  such  cases,  however,  the  Ecclesiastical  Court  required  very 
distinct  evidence  of  a  testator  eventually  adhering  to  and  adopting, 
as  his  deliberate  will,  the  preliminary  document,  in  case  he 
afterwards  lived  long  enough  to  have  executed  a  more  complete 
instrument  (g).  But  cases  of  this  kind  depend  so  much  upon 
their  particular  circumstances,  that  little  is  to  be  learnt  from 
general  statements;  and  the  inquirer  into  the  subject  is  recom- 
mended to  consult  the  cases  referred  to  in  the  notes,  a  full  statement 
of  which  the  limits  of  the  present  work  do  not  allow  {h). 

The  execution  of  testamentary  powers  is  treated  of  in 
Chapter  XXIII. 

XIV. — Defective  Execution  supplied  by  Reference,  express  or  whether 
implied. — It  remains  to  be  considered  in  what  cases  a  codicil,  duly  attestation  of 
attested,  communicates  the  efficacy  of  its  attestation  to  an  unattested  applies  to 
will  or  previous  codicil,  so  as  to  render  effectual  any  devise  or  previous  will, 
bequest  which  may  be  contained  in  such  prior  unattested  instru- 
ment.    It  was  repeatedly  decided,  in  cases  not  affected  by  the 
Wills  Act,  where  the  several  attested  and  unattested  instruments  Before  the 
were  written  on  the  same  paper,  that  the  latter  were  rendered  ^°^^  ^"'*' 
valid  (t).      In   these  cases  the  attested  codicil  referred  to  the 
unattested  document.    Without  a  reference  of  some  kind  the  mere 
fact  that  the  two  instruments  are  written  on  the  same  piece  of 
paper,   the   attested    one    after    the    other,  is    not   sufficient  to 
incorporate  them  (j).     But  a  very  slight  reference  is  sufficient  (k). 

(/ )  Barmck  v.  MulUngs,  2  Hagg.  225 ;  Knee,  [1902]  P.  99,  supra,  p.  102. 
Hattatt  V.  Hattatt,  4  Hagg.  211 ;  Torre  (i)  De  Bathe  v.  Lord  Fingal,  16  Vea. 

V.  Castle,  1  Curt.  303 ;  1  Wms.  Exors.  167 ;  Carleton  v.  Griffin,  1  Burr.  549 ; 

72  et  seq.,  8th  ed.  Doe  v.  Evans,  1  Or.  &  Mees.  42,  3  Tyr. 

{g)  Dingle  v.  Dingle,  4  Hagg.  388 ;  56.     These  cases  are  stated  and  dis- 

Coppin  V.  Dillon,  ib.  361.     A  subsequent  cussed  in  the  fourth  edition  of  this 

complete  will  of  course  supersedes  "  In-  work.  Vol.  I.  p.  114. 
structiona  for  a  Will."     But  sometimes  (j)  In  bonis  Drummond,  2  Sw.  &  Tr. 

the  subsequent  will  refers  to  and  incor-  8  ;  In  bonis  Tovey,  47  L.  J.  P.  63  ;  In 

porates  the  instructions ;  see  Wood  v.  bonis  WillmoU,  6  W.  R.  409. 
Goodlake,  1  N.  of  C.  144.  (4)  Cfuest  v.  Willasey,  12  J.  B.  Moo. 

(h)  As  to  informal   wills   made   by  2,  3  Bing.  614 ;  In  bonis  Widdrington, 

soldiers   and   sailors,   see   Oattward  v.  35  L.  J.  P.  66. 
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The  result  would  have  been  the  same  if  the  unattested  will  and 
the  attested  codicil  had  been  detached ;  the  only  effect  of  their 
being  united  in  the  same  paper  being  to  render  unnecessary  any 
express  reference  to  the  unattested  document  for  the  purpose  of 
identifying  it.  The  observations  which  feU  from  the  Court  of  K.  B. 
in  Utterton  v.  Robins  (I)  indicate  a  strong  inclination  in  that  Court 
to  this  opinion.  And  the  point  is  not  now  open  to  question.  Thus 
in  Aaron  v.  Aaron  (m),  a  testator  made  a  wUl  and  two  codicils, 
each  on  a  separate  paper ;  the  first  codicil  was  unattested  ;  by 
the  second  the  testator  recited  his  will  dated  &c.,  and  a  codicil 
annexed  thereto  and  dated  &c.,  and  described  it  as  a  second  codicil 
to  his  said  will :  this  codicil  was  duly  attested,  and  it  was  held  by 
Sir  K.  Bruce,  V.-C,  that  the  first  codicil  was  set  up  by  the  second. 
It  could  make  no  difference,  he  observed,  whether  the  codicil  was 
written  on  the  same  paper  as  the  will  or  not ;  a  codicil  was  referred 
to,  and  there  was  no  dispute  what  the  instrument  was. 

It  should  seem,  however,  that  where  the  attested  codicil  is  de- 
tached from,  and  does  not  refer  to,  the  unattested  wiU  or  previous 
codicil,  it  wiU  not  have  the  effect  of  curing  the  defective  execution 
of  such  prior  testamentary  document. 

Thus,  in  In  bonis  Marchant  (n),  the  testatrix  left  two  testamentary 
documents,  the  first  of  which  contained  directions  as  to  the  dis- 
position of  her  property,  and  appointed  A.  as  executor,  but  was  not 
executed  by  her  :  the  second  bequeathed  all  her  property  to  B. 
"  for  the  purposes  I  require  him  to  do  absolutely."  This  was 
duly  executed  as  a  will.  It  was  held  that  the  first  document  was 
not  incorporated  in  the  second,  but  probate  was  granted  to  A.  to 
administer  the  property  according  to  the  trusts  of  the  first 
document. 

Again,  in  Utterton  v.  Robins  (o),  where  a  testator,  by  several 
unwitnessed  memoranda,  subsequent  to  his  will,  which  was  duly 
attested,  left  a  freehold  house,  which,  among  other  estates,  he  had 
acquired  since  the  date  of  the  will,  to  his  daughter,  and  afterwards 
made  the  following  codicil,  which  was  duly  attested  : — "  I  make 
this  a  further  codicil  to  my  will,  which  bears  date  12th  Sept.,  1823; 
I  give  and  devise  all  real  estates,  purchased  by  me  since  the  execu- 
tion of  my  said  will,  to  the  trustees  therein  named,  their  heirs,  &c., 
to  the  uses  and  upon  the  trusts  therein  expressed  concerning  the 

{I)  1  Ad.  &  EU.  423,  2  Nev.  &  M.  821. 

(m)  3  De  G.  &  S.  475.  See  also 
Allen  V.  Maddock,  11  Moo.  P.  C.  C.  427, 
stated  post,  p.  131. 

(n)  [1893]  P.  254.   See  below,  p.  135, 


and  post.    Chap.    XXIV,    where    the 
decision  is  criticised. 

(o)  1  Ad.  &  EU.  423,  2  Nev.  &  M. 
821. 
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residue  of  my  real  estates ;  "  it  was  certified  on  a  case  from  Chancery,    chaptek  ti. 

that  the  house  passed  to  the  trustees  and  not  to  the  daughter. 

In  this  case  the  language  of  the  second  codicil  seemed  to  repel 

the  supposition  that  the  testator  intended  the  estates  purchased 

since  the  execution  of  the  will  to  pass  by  the  prior  codicil ;  unless, 

indeed,  when  he  speaks  of  his  "  will,"  he  is  to  be  understood  (p)  as 

referring  to  all  the  prior  testamentary  documents,  including  the 

unattested  codicil,  according  to  the  principle  laid  down  bv  Shad-  Whether 

"  "  will " 

well,  V.-C,  in  Gordon  v.  Lord  Reay  (q),  where  a  testator,  by  a  second  includes  a 

codicil  (which  was  duly  attested),  after  reciting  his  will  (which  was  codicil  added 

also  duly  attested)  by  date,  expressly  confirmed  all  his  provisions 

and  bequests  in  it  in  favour  of  a  certain  individual :  and  the  V.-C. 

was  of  opinion  that  this  confirmation  had  the  effect  of  entitling  her 

to  the  benefit  of  a  charge  created  on  his  freehold  estates,  by  a  prior 

unattested  codicil,  on  the  ground  that  the  second  codicil  amounted 

to  a  republication  (r)  of  the  first.     "  The  first  codicil,"  he  said,  "  is 

part  of  the  will,  and  if  the  second  codicil  is  a  republication  of  the 

will,  it  is  a  republication  of  everything  that  is  part  of  the  wOI.     The 

second  codicil  does  refer  to  the  will ;   it  ratifies  and  confirms  the 

will  and  everything  that  is  part  of  it." 

But  this  decision  seems  to  be  erroneous,  because,  as  Jessel, 
M.R.,  pointed  out  (s),  the  second  codicil  did  not  refer  to  the 
testator's  will  iu  general  terms :  "  the  only  reference,"  said  the 
M.  R., "  was  to  a  will  bearing  date  a  certain  day,  that  is,  as  I  under- 
stand it,  to  a  described  instrument,  which  excludes  instruments 

of  subsequent  date It  may  well  be,  that  where  you  describe 

a  will  generally  without  date,  and  say,  '  I  confirm  my  wiU,'  you 
might  interpret  the  word  '  will '  as  including  the  whole  of  the 
testamentary  disposition  (t) ;  but  it  does  appear  to  me  that 
that  was  not  the  case  in  Gordon  v.  Lord  Reay."  In  Burton 
V.    Newbery,    the    testator    made  his    will,    and    then    made    a 

(p)  Not  that  he  was  in  fact  so  under-  (r)  As    to    repubUoation,    see    post, 

stood  ;  the  Court  shewed  not  obscurely  Chap.  VIII. 

that  it  thought  there  was  no  sufficient  («)  In  Burton  v.   Nevibery,  1  Ch.  D. 

reference    to    the    will.     Besides,    the  234.    Qordon  v.  Lord  Reay  was  treated 

testator  had  not  purchased  any  real  as  an  authority  (together  with  Doe  v. 

estate  since  the  execution  of  his  "  wiU  "  Evans)  by  K.   Bruce,  V.-C,  in  Aaron 

in  the  wider  sense.  v.  Aaron.     See  also  Sadburn  v.  Jervis, 

{q)  5  Sim.  274 ;  see  also  Croabie  v.  3  Beav.  460. 
Macdoual,  4  Ves.   610;  Farrer  v.   St.  («)  See  Pigott  v.   Wilder,    26    Beav. 

Catherine's  College,  L.  R.,  16  Eq.  19  ;  90,  where  the  reference  was  to  the  will 

Oreen  v.  Tribe,  9  Ch.  D.  231 ;  all  re-  of  another  person.     See  also  Fuller  v. 

ferred  to  post,  Chaps.  VII.  and  VIII.  Hooper,  2  Ves.  242 ;  Jauncey  v.  Att.- 

where  the   comprehensiveness   of   the  Qen.,  3  Giff.  308,  where  the  question 

word  "  will  "  is  considered  with  refer-  was    whether    "  legacies   herein    men- 

ence  to  the  subject  of  revocation  and  tioned  "    included   legacies   given    by 

revival.  codicil. 

J. — VOL.  I.  9 
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codicil  which  was  attested  by  A.  and  B.,  who  took  benefits 
under  the  codicil,  and  afterwards  made  another  codicil  "  to  my  last 
will  dated,"  &c.,  which  was  duly  attested,  but  did  not  refer  to  the 
prior.codicil  (all  these  instruments  being  on  separate  papers),  and  it 
was  held  by  the  M.R.  that  the  second  codicil  did  not  republish 
the  first,  and,  consequently,  that  the  gifts  to  A.  and  B.  under  the 
first  codicil  failed.  But  the  decision  is  not  relevant  to  the  present 
discussion  (m). 

Since  the  statute  1  Vict.  c.  26,  the  point  discussed  in  Gordon  v. 
Lord  Reay  can  hardly  arise,  because  an  unattested  paper  is  not  now, 
as  it  formerly  was,  admissible  to  probate,  and  cannot  properly  be 
regarded  as  part  of  the  will,  or  as  a  codicil  to  it. 

If  a  testator  makes  several  codicils,  some  of  which  are,  but  others 
are  not,  duly  attested,  a  subsequent  codicil  confirming  "  his  will  and 
codicils  "  confirms  only  the  duly  attested  codicils.  This  point  was 
determined  in  Croker  v.  Marquis  of  Hertford  (v).  Dr.  Lushington 
delivered  the  judgment  of  the  Privy  Council,  and  said,  that, 
"  the  strict  and  primary  sense  of  the  word  '  codicil '  was  a  testa- 
mentary instrument  which  would,  per  se,  become  valid  immediately 
on  the  death  of  the  testator ;  that  the  words  of  the  codicil  in  the 
case  before  him,  when  so  interpreted,  were  sensible  with  reference 
to  extrinsic  circumstances ;  for  there  were  codicils  duly  executed 
so  as  to  come  within  the  strict  and  primary  sense ;  therefore, 
according  to  the  rule  of  construction  stated  by  Mr.  Wigram  (w), 
however  capable  the  words  might  be  of  another  and  popular  inter- 
pretation, or  however  strong  the  intention  of  the  testator,  the  strict 
and  primary  sense  must  be  adhered  to."  On  the  same  principle, 
Sir  H.  J.  Fust  held  (x),  that  codicils  not  duly  attested,  though 
written  on  the  same  paper  as  the  will,  were  not  ratified  by  a  codicil 
of  subsequent  date  which  referred  only  to  the  will.  But,  as  was 
implied  in  the  reasons  given  for  those  decisions,  the  case  is  different 
where  there  is  no  instrument  which  satisfies  the  strict  meaning  of 
the  words  of  reference.  Another  rule  of  construction  stated  by  the 
same  learned  writer  (y)  then  prevails.  For  where  there  is  nothing 
in  the  context  of  a  will  to  make  it  apparent  that  a  testator  has  used 
words  in  any  other  than  their  strict  and  primary  sense,  but  his 
words,  so  interpreted,  are  insensible  with  reference  to  extrinsic 


(m)  The  point  decided  in  Burton  v. 
Jfewbery  (and  in  the  case  of  French  v. 
Zroey,.[1899]  2  Ir.  R.  472)  relates  more 
properly  to  the  question  of  republica- 
tion,'jbecause  there  was  no  controversy 
aa  to  the  due  execution  of  the  first 
codicil.     See  post,  Chap.  VIII. 


ifi)  4  Moo.  P.  C.  C.  339,  affirming  s.  c. 
(nom.  Countess  Ferraris  v.  Marquis  of 
Hertford),  3  Curt.  468. 

(w)  Wigram  on  WUla,  p.  17. 

(x)  Haynes  v.  Hill,  13  Jur.  1058. 

(y)  Wigram  on  Wills,  Prop.  3. 
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Circumstances,  the  Court  may  look  into  the  extrinsic  circumstances    chapter  vi. 

to  see  whether  the  meaning  of  the  words  be  sensible  in  any  popular 

or  secondary  sense,  of  which  with  reference  to  the^e  circumstances 

they  are  capable.     Accordingly,  in  Ingoldby  v.  Ingoldby  (z),  where 

there  was  a  paper  purporting  to  be  a  codicil,  and  subsequently  the 

testator  duly  executed  a  codicil  not  referring  to  the  paper,  except  by 

being  called  "  another  codicil  to  my  will,"  Sir  H.  J.  Fust  held  that 

the  first  paper,  purporting  to  be  a  codicil,  was  thereby  rendered 

valid,  and  he  distinguished  the  case  from  Croker  v.  Marqiiis  of 

Hertford,  on  the  ground  that  there  were  not,  as  in  that  case,  any 

duly  executed  codicils  to  which  the  last  codicil  could  be  held  to 

refer.      But  it  would  seem  that  the  comniencement  of  a  series 

of  documents  with  the  words  "This  is  a  first,"  "second,"  "third 

codicil,"  would   not  of    itself   be    sufiicient   to  render  valid    an 

intermediate  document  which  is  not  duly  executed  or  attested  (a). 

In  Allen  v.  Maddock  (b),  the  subject  was  fully  discussed  by  Lord  —or  duly 

Kingsdown.     In  that  case  a  will  was  made  and  signed  in  the  ***e8ted  will. 

presence  of  one  witness  only.    Afterward  the  testatrix  made  a 

codicil  which  commenced — "  This  is  a  codicil  to  my  last  will  and 

testament,"  and  was  duly  executed.    No  other  will  having  been 

found,  it  was  held  by  the  Judicial  Committee,  upon  parol  evidence 

of  the  circumstances,  that  the  two  papers,  as  together  containing 

the  will  and  codicil,  were  entitled  to  probate.     From  Lord  Kings-  T°  supply 

down's  judgment,  it  is  clear  that  the  question  whether  an  imperfectly  execution  the 

executed  paper  is  made  effectual  by  a  later  perfectly  executed  one,  defective 

1  ,  .  7      11  1-  •     ■  instrument 

depends  on  the  question  whether  the  earlier  paper  is  incorporated  must  be  in- 

in  the  later  :  in  other  words,  whether  the  reference  be  such  as,  with  "^oTorated. 

the  assistance  (if  necessary)  of  parol  evidence  of  the  circumstances, 

to  be  sufiicient  to  identify  it.     Difl&culties  wiU  of  course  sometimes 

arise  upon  the  evidence  (c) ;  for  instance,  a  reference  by  a  testator 

to  his  last  will,  or  to  a  first  or  second  codicU,  is  a  reference  in  its  own 

nature  to  one  instrument  to  the  exclusion  of  all  others,  and  the 

description  identifies  the  instrument  (d),  but  a  general  reference  to 

codixjils,  of  which  there  may  be  several,  is  different,  and  probably 

not  easy  to  render  effectual  by  extrinsic  evidence.     But  where  the 

parol  evidence  suflBciently  proves  that,  in  the  existing  circumstances, 

there  is  no  doubt  as  to  the  instrument,  it  is  no  objection  to  the 

(z)  4  N.  of  C.  493.  ment,  infra,  p.  137. 

(o)  StocMl  V.  Pwnshon,  6  P.  D.  9.  (6)  11  Moo.  P.  C.  C.  427,  affirming 

See  In  bonis  Heathcote,  ib.  30,  32,  and  3  Jur.  N.  S.  965. 

Paton  V.  Ormerod,  [1892]  P.  247,  where  (c)  See  In  bonis  AUnutt,   33  L.   J. 

a  revoked  will  was  held  not  to  be  in-  P.  86 ;  Myre  v.  Hyre,  [1903]  P.  131. 

corporated  by  a  reference  to  a  settle-  {d)  Eyre  v.  Eyre,  [1903]  P.  131. 

9—2 
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CHAPTER  VI.  admission  of  the  evidence  that  by  possibility  circumstances  might 
have  existed  in  which  the  instrument  referred  to  could  not  have 
been  identified.  In  short,  any  unattested  paper  which  would  have 
been  incorporated  in  an  attested  will  or  codicil  executed  according 
to  the  Statute  of  Frauds,  is  now  in  the  same  manner  incorporated 
if  the  will  or  codicil  is  executed  according  to  the  requirements  of  the 
Act  of  1  Vict.  c.  26,  but  with  this  important  distinction,  that  since 
that  act  an  unattested  codicil  is  not  part  of  the  will  for  any 
purpose,  and  consequently  is  not  incorporated  or  confirmed  by 
a  codicil  of  subsequent  date  referring  only  to  the  will.  The  decision 
in  Allen  v.  Haddock  (e)  has  been  adopted  and  followed  in  the  recent 
case  of  In  bonis  Heathcote  (/). 

The  principle  being  thus  the  same  under  both  statutes,  it  follows 
that,  subject  to  the  distinction  just  noted,  the  circumstance  of  the 
well-executed  instrument  being  written  on  the  same  paper  as  the 
imperfectly  executed  one,  must  still  be  regarded  as  materially 
helping  to  identify  the  latter  as  the  document  referred  to  by  the 
former  (</).  And  a  distinction  may  fairly  be  drawn  between  a  case 
where  the  later  and  well-executed  instrument  contains  a  reference, 
more  or  less  particular,  to  another  document,  and  a  case  where  the 
later  and  well-executed  instrument  contains  no  express  reference 
to  any  other  ;  in  the  latter  case  the  mere  circumstance  of  its  being 
on  the  same  paper  with  others  may  possibly  furnish  ground  for 
implying  a  reference  to  all  the  others,  so  as  to  incorporate  and  set 
up  all.  Such  appears  to  have  been  the  case  in  GueM  v.  Wilhsey  (h), 
where  the  third  codicil  was  thus — "  I  now  appoint  A.  to  be  my 
executor  in  the  room  of  B.  above  mentioned,  with  full  power  to 
act,  &c.  Witness  my  hand."  So  in  In  bonis  Cattrall  (i),  where, 
underneath  his  will,  a  testator  wrote  and  signed  some  unattested 
additions  ;  and  under  these  he  afterwards  wrote  some  further 
additions,  which  were  duly  signed  and  attested ;  it  was  held  by 
Sir  W.  P.  Wilde  that  the  presumption  was  that  this  signature  and 
attestation  were  intended  to  apply,  and  that  they  gave  effect,  to 
all  that  went  before.  But  this  presumption  is  rebutted  by  an 
express  reference  of  narrower  scope.  Thus,  a  reference  to  the 
"  will  "  does  not  set  up  an  unattested  writing,  though  all  three  are 

(e)  See  11  Moo.  P.  C.  C.  455,  461  ;  even  without  it  they  are  covered  by 

and  as  to  incorporation,  infra,  p.  135.  Allen  v.  Maddock  and  Ingoldby  v.  In- 

(/)6P.  D.  30.  goldhy,    supra.     See    also    Oldroyd    v. 

(g)  In  bonis  Terrible,  1  Sw.  &  Tr.  140.  Harvey,  [1907]  P.  326,  stated  in  the 

In  In  bonis  Smith,  2  Curt.  796,  1  N.  of  next  chapter. 
C.  1,  and  In  bonis  Claringbull,  3  N.  of  (h)  2  Bing.  429,  3  Bing.  614. 

C.   1,  this   circumstance  existed ;    but  (t)  33  L.  J.  P.  106. 
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on  the  same  paper,  the  unattested  writing,  as  we  have  seen,  not    chapter  vi. 
beingapart  of  the  will  (j). 

An  unexecuted  alteration  in  a  will  is  not  rendered  valid  by  a  Unexecuted 
codicil  ratifying  and  confirming  the  will,  unless  in  such  codicil  the  *1J«''**'°™ 

.        ,  .   ,,  ,  T,  when  ren- 

alteration  be  specially  referred  to  (k),  or  unless  it  be  proved  afllrma-  dered  valid 
tively  by  extrinsic  evidence,  that  the  alteration  was  made  before  '^uent'^* 
the  codicil  (Z)  ;   and  even  then,  if  it  appear  to  be  deliberative  only,  codicil, 
it  will  not  be  included  in  the  probate  (m). 

A  codicil  which  is  only  to  take  effect  in  an  event  which  does  not  Conditional 
happen,  may  nevertheless  have  the  effect  of  setting  up  an  unattested  "°°'°"' 
will  to  which  it  refers  (w). 

Cases  in  which  there  is  reference  to  an  existing  paper,  it  is  obvious.  Testator 
stand  upon  quite  a  different  footing  from  those  in  which  a  testator  cannot  by  his 

r        ^  o  y,j\\  empower 

(as  often  occurred  under  the  old  law)  attempts  to  create,  by  a  will  himself  to 
duly  attested,  a  power  to  dispose  by  a  future  unattested  codicil,  unattested^" 
To  allow  such  a  codicil  to  become  supplementary  to  the  contents  codicil, 
of  the  will  itself,  would,  it  is  obvious,  tend  to  introduce  all  the  evils 
against  which  the  Statute  of  Frauds  was  directed,  and,  indeed, 
give  to  the  will  an  operation  in  the  testator's  lifetime,  contrary  to 
the  fundamental  law  of  the  instrument.  Accordingly,  where  a 
testator  by  a  will,  attested  by  three  witnesses,  devised  his  real 
estate  to  trustees,  upon  trust  (subject  to  certain  limitations  thereby 
created)  to  convey  the  same  to  such  persons  and  for  such  estates 
as  he  by  deed  or  will,  attested  by  two  witnesses,  should  appoint ; 
and  the  testator,  professing  to  exercise  this  assumed  power,  executed 
an  instrument  attested  by  two  witnesses,  which  he  styled  a  deed- 
poll,  and  thereby  carried  on  the  series  of  limitations  commenced 
in  his  will :  it  was  decided,  after  much  consideration,  that  this 
instrument  operated  as  a  codicil  to  the  will,  and,  consequently, 
was  incapable  of  affecting  the  freehold  lands,  for  want  of  an 
attestation  by  three  witnesses  (o). 

{))  In  bonis  Willmott,  1  Sw.  &  Tr.  36  ;  {n)  In  bonis  Da  Silva,  30  L.  J.   P. 

In  bonis  Peach,  ih.  138.  See  also  Hay nes  171. 

V.  Hill,  1  Rob.  795 ;  In  bonis  Phelps,  (o)  Habergham    v.    Vincent,   2   Ves. 

6  N.  of  C.  695 ;   In  bonis  Hutton,  5  N.  jun.   204,  4   Br.   C.  C.  353 ;    Rose   v. 

of  C.  598  ;   In  bonis  Spotten,  5  L.  R.  Gunynghame,    12   Ves.    29 ;   Wilkinson 

It.  403.  V.  Adam,  1  V.  &  B.  422 ;   Whytall  v. 

(h)  Lushington  v.  Onslow,  12  Jur.  465 ;  Kay,  2  My.  &  K.  765  ;  Countess  Ferr- 

In  bonis  Heath,  [1S92]    P.  253.     As  to  aris  v.  Marquis  of  Hertford,  Z  Curt.  468  ; 

presuming  when  alterations  were  made,  Briggs  v.  Penny,  3  De  G.  &  S.  546  ; 

see  Chap.  VII.  post,  p.  156.  Johnson  v.  Ball,  5  De  G.  &  S.  85.     See 

(I)  See  per  Sir  H.  J.  Fust,  in  Lush-  also  Be  Boyes,  26  Ch.  D.   at  p.  535. 

ington  v.  Onslow  ;  In  bonis  Tegg,  4  N.  These  cases  are  to  be  distinguished  from 

of  C.  531  ;  In  bonis  Wyatt,  31  L.  J.  P.  Smith  v.  After  soil,  1  Russ.  266,  where 

197.  the  paper  was  signed  by  the  trustees, 

(m)  In  bonis  Hall,  L.  R.,  2  P.  &  D.  and  operated  as  an  admission  of  the 

256.  trust.     As  to  the  admission  of  parol 
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OHAPTBR  VI. 

Stubbs  V. 
Sargon. 
Devisee  to  be 
ascertained 
by  future 
event  or  act. 


The  act  must 
not  be  testa- 
mentary. 


In  Stubbs  V.  Sargon  (p)  it  was  contended  that,  on  the  same  principle, 
a  devise  of  realty  to  "  the  persons  who  shall  be  in  co-partnership 
with  me  at  the  time  of  my  decease,  or  to  whom  I  shall  have  disposed 
of  my  business,"  was  void,  as  leaving  it  for  the  testator  by  some 
further  act,  not  authorised  by  the  Statute  of  Frauds,  to  select  the 
devisee.  But  Lord  Langdale,  and  on  appeal  Lord  Cottenham,  held 
the  devise  good.  Lord  Cottenham  compared  the  case  to  that  of 
a  father  having  two  sons,  and  devising  his  property  to  such  one 
of  them  as  should  not  become  entitled  to  an  estate  from  a  third 
person ;  here  the  act  of  a  third  person  determines  who  shall 
take  the  father's  estate.  But  the  act  is  not  testamentary ;  if  it 
were,  one  man  would  be  making  another  man's  will.  And  if  not 
testamentary  when  done  by  a  third  person,  it  cannot  be  so  when 
done  by  the  testator  himself  ;  otherwise  a  testator  could  not  devise 
to  such  person  as,  at  his  death,  should  be  his  wife  or  servant.  And 
Lord  Langdale  said,  if  the  description  was  such  as  to  distinguish 
the  devisee  from  every  other  person,  it  was  sufficient  without  enter- 
ing into  the  question  whether  the  description  was  acquired  by  the 
devisee  after  the  date  of  the  will,  or  by  the  testator's  own  act  in  the 
ordinary  course  of  his  affairs,  or  in  the  management  of  bis 
property. 

The  question  is,  therefore :  Is  the  supplementary  act  testamentary  ? 
If  it  is,  the  devise  is  void  ;  if  it  is  not,  then,  although  it  is  the  sole 
act  of  the  testator,  the  devise  is  good. 

.The  point  frequently  arises  where  a  testator  by  his  will  directs 
part  of  his  property  to  be  disposed  of  in  such  way  as  he  shall  by 
letter,  memorandum,  &c.,  or  the  like,  direct ;  it  is  clear  that  no 
such  document  can  have  any  testamentary  operation,  unless  executed 
as  a  will,  or  incorporated  by  a  subsequent  will  or  codicil  (r). 

The  cases  above  referred  to  must  be  distinguished  from 
those  in  which  the  Courts  have  given  a  testamentary  operation  to 
unattested  documents  under  the  doctrine  of  trusts  (s). 


evidence  to  prove  a  trust,  see  post, 
Chap.  XV.  In  Metham  v.  Duke  of 
Devon,  1  P.  W.  530,  a  testator  directed 
his  executors  to  pay  a  sum  of  money  as 
he  should  by  deed  appoint ;  and  subse- 
quently, by  a  deed  referring  to  the  will, 
he  made  an  appointment,  which  the 
Court  held  to  be  valid,  on  the  ground 
that  the  deed  was  a  part  of  the  will,  and 
in  the  nature  of  a  codicil.  The  report 
does  not  state  whether  the  deed  was 
admitted  to  probate,  as  of  course  it 
ought  to  have  been. 


(p)  2  Keen,  255,  3  My.  &  C.  507. 

(r)  See  In  bonis  Lancaster,  29  L.  J. 
P.  155  ;  Johnson  v.  Ball,  5  De  G.  & 
S.  85  ;  In  bonis  Warner,  10  W.  R.  566  ; 
In  bonis  Mathias,  3  Sw.  &  Tr.  100 ;  In 
bonis  MacQregor,  60  L.  T.  840  ;  ScoU  v. 
Browrigg,  9  L.  E.  Ir.  246. 

(«)  See  Chap.  XXIV.  There  are  also 
oases  (referred  to  ante,  pp.  106-7)  in 
which  documents  written  by  the  testator 
after  the  execution  of  the  will  are 
allowed  to  affect  its  operation. 
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XV. — ^Incorporation  of  Non-testamentary  Documents. — The   cjiaptek  vi. 
rule  that  a  document  maybe  incorporated  in  a  will  by  reference's  not  Reference  to 
confined  to  unattested  wills  and  other  documents  intended  to  have  extrinsic 
a  testamentary  operation,  but  extends  to  any  document  referred  allowable, 
to  by  a  testator  in  order  to  elucidate  or  to  explain  his  intention. 
The  document,  if  sufficiently  identified,  is  then  said  to  be  incor- 
porated in  the  will.     Thus  where  a  person  by  his  will  devises  all  the 
lands  which  were  conveyed  to  him  by  a  certain  indenture  (specifying 
the  deed),  or  devises  lands  to  the  uses  declared  by  a  particular 
indenture  of  settlement,  it  is  clear  that  the  indentures  so  referred 
to  may  be  consulted  for  this  purpose,  without  violating  the  principle 
of  the  enactment,  which  requires  an  attestation  by  witnesses,  the 
testator's  intention  to  adopt  the  contents  of  such  instrument  being 
manifested  by  a  will  duly  attested  {t) ;  and  it  would,  it  is  conceived, 
be  immaterial  whether  the  paper  so  referred  to  was  in  the  testator's 
handwriting,  or  in  that  of  any  other  person,  and  whether  it  professed 
to  be  testamentary  or  not,  as  it  founds  its  claim  to  be  received  as 
part  of  the  will,  not  on  its  own  independent  efiicacy,  but  on  the 
fact  of  its  adoption  by  the  attested  will. 

But  whatever  be  the  precise  nature  of  the  document  referred  to.  Requisites  for 
it  must  be  clearly  identified  as  the  instrument  to  which  the  will  incorporation, 
points  (m).  Two  things  are  necessary  :  first,  that  the  will  should 
refer  to  some  document  as  then  in  existence  (v)  ;  secondly,  proof 
that  the  document  propounded  for  probate  was,  in  fact,  written 
before  the  will  was  made,  and  was  identical  with  that  referred  to 
in  the  will. 

(i.)  As  to  the  first  point,  a  clause  which  "  ratifies  and  confirms  a  i.  will  must 

deed,  dated,  &c.,  and  made  between  &c.,"  answers  this  requirement  ^^^^^  *°  \ 

-niiiii  !••         document  as 

and  incorporates  the  deed  (iv).     But  there  should  be  no  ambiguity   then  existing. 

A  reference  to  a  document  as  "  made  or  to  be  made  "  gives  strong 

ground  for  concluding  that  the  document  had  not  already  been 

made  (x).      So    a   reference   to   persons   or   things   "  hereinafter 

(i)  See  Habergham  v.  Vincent,  2  Ves.  (,w)  Sheldon  v.  Sheldon,  8  Jur.  877  ; 

jun.  204  ;  also  MoUneux  v.  Molineux,  Bizzey  v.  Flight,  3  Ch.  D.  269.    But  see 

Cro.  Jao.  144.  In  bonis  Hubbard,  L.  R.,  1  P.  &  D.  53, 

(a)  See  Dillon  v.  Harris,  4  Bligh,  N.  and  qu.  ;  but  as  the  deed  referred  to 

S.  329.  was  valid  per  se,  its  rejection  from  the 

(v)   Van  Straubenzee  v.  Month,  32  L.  probate  seems  to  have  been  immaterial. 
J.  P.  21  ;  In  bonis  Sunderland,  L.  R.,  (x)  In  bonis  Skair,  5  N.  of  C.  57  ;  In 

IP.  &D.  198;  InbonisPascall,ih.606;  bonis  Astell,  ib.  489,  n.     See  also  In 

Symes   v.  Applebe,  67  L.  T.  599  ;   In  bonis  Hakewell,  1  Deane,  14 ;  and  In 

re  Barber,  W.  N.   1879,  p.  141.     This  bonis  Countess  of  Pembroke,  1  Deane, 

requirement  was  not  complied  with  in  182,  is  perhaps  referable  to  this  ground. 
In  bonis  Marchant,  [1893]  P.  254. 
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CHAPTER  VI.  named  "  (y),  or  to  "  the  annexed  schedule  "  (z),  is  not  so  clear  a 
reference  to  any  document  as  then  existing  as  to  incorporate 
writings  that  follow  the  signature  of  the  testator  and  of  the  witnesses, 
although  it  be  proved  that,  in  fact,  such  writings  were  in  existence 
before  the  will  was  executed  ;  much  less  if  the  evidence  on  this  last 
point  is  hesitating  (a).  Again,  if  a  testator  attempts  to  dispose 
of  chattels  by  referring  to  them  in  his  will  as  "  articles  of  personal 
use,  the  destination  or  gift  of  which  may  by  memoranda  or  labels 
thereon  be  indicated,"  this  is  nugatory  (b).  And  if  the  will  refers 
to  a  document  as  a  future  document,  and  the  testator  afterwards 
executes  a  codicil  confirming  the  will,  the  document  is  not  thereby 
incorporated,  although  it  was  in  fact  written  before  the  date  of  the 
codicil  (c).  The  will  must  be  so  worded  that,  speaking  from  the 
date  of  the  codicil,  it  shall  refer  to  the  document  as  then  existing  (d). 

2.  The  docu-        (ii.)  With  regard  to  the  evidence  necessary  to  prove  that  the 

ment  referred  (Jocument  propounded  for  probate  was. in  existence  at  the  date  of 

proved  to        the  will,  and  that  it  is  the  same  as  that  which  is  referred  to  therein  : 

atthe^dateof    '^  *^®  reference  is  distinct  (e.g.,  to  date,  heading,  and  other  par- 

the  will.  ticulars),  and  if  the  document  propounded  agrees  in  these  particulars 

with  the  description  contained  in  the  will,  its  previous  existence 

and  identity  will,  in  the  absence  of  circumstances  or  evidence 

tending  to  a  contrary  conclusion,   be  assumed  (e).     Where  the 

reference  is  less  distinct,  yet  if  it  be  in  terms  suflSciently  definite 

to  render  the  document  capable  of  identification,  extrinsic  evidence  is 

admissible,  together  with  such  internal  evidence  as  may  be  found 

in  the  document  itself,  to  supply  the  necessary  proof. 

Thus,  in  Allen  v.  Maddock  (/),  an  unattested  will  was  held  to  have 

iy)  In  bonis  Watkins,  L.  R.,  1  P.  &  D.  L.    J.    P.    125.       See    also    In    bonis 

19 ;  In  bonis  Brewis,  33  L.  J.  P.  124  ;  In  MacGregor,  60  L.  T.  840 ;  In  bonis  Mary 

bonis  Dallow,  L.  R.,  1  P.  &  D.  189.  Reid,  38  L.  J.  P.  1;  Durham  v.  Northen, 

(2)  Singleton  v.   Tomlinson,  3  App.  [1895]  P.  66.     In  In  bonis  Daniell,  8 

Ca.  413,  414,  per  Lord  Cairns ;  s.  0.  sub  P.   D.   14,   a  codicil,  referring  only  to 

nom.  Watson -v.  Arundell,  Ir.  R.  11  Eq.  one  gift  as  being  contained  in  an  un- 

53.    Moreover  the  schedule  was  not  an-  attested  list  not  referred  to  in  the  will, 

nexed  but  indorsed  (being  on  the  fourth  nor  apparently  in  existence  at  the  date 

side  of  a  sheet  of  paper  on  which  the  will  of  the  will,  was  held  to  incorporate  the 

was  written),  a  discrepancy  pointed  out  whole  list. 

by  Lord  Blackburn,  3  App.  Ca.  425.  {d)  In  bonis  Stewart,  32  L.  J.  P.  94  ; 

But  as  to  this  see  In  bonis  Ash,    1  InbonisTruro,'L.'R.,l'e.  Si.'D.iQil;  In 

Deane,  181.  bonis  Lancaster,   29  L.   J.   P.  155;  In 

(o)  Ante,  note  (z).  bonis  Warner,  10  W.  R.  566. 

(6)  Re  Fane,  2  T.  L.  R.  510.  (e)  Swete  v.  Pidsley,  6  N.  of  C.  190. 

(c)  In  bonis  Smart,   [1902]   P.   238.  (/)  11  Moore,  P.  C.  C.  427.     See  also 

This  was  the  result  arrived  at  by  Gorell  on  the  point  that  the  document  must  be 

Barnes,  J.,  after  an  examination  of  the  sufficiently  identified,  In  bonis  Countess 

earlier  cases,  including  In  bonis  Hunt,  0/ Durham,  3  Cmt.  51 ;  InbonisPewtner, 

2  Rob.  022  ;  In  bonis  Truro,  L.  R.,  1  4  N.  of  C.  479 ;  In  bonis  Darby,  ib.  427  ; 

P.   &  D.    201 ;    In   bonis    Rendle,   68  Jorden  v.  Jorden,  2  N.  of  C.  388  ;  In 
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been  incorporated  in  a  duly  executed  codicil  by  the  heading  :  "  This    chapter  vi. 

is  a  codicil  to  my  last  will  and  testament,"  no  other  document 

having  been  found  to  answer  to  the  reference  (g).    And  where  a 

document  headed  "  Instructions  for  the  will  of  J.  Wood,"  disposed 

of  the  residue  "  in  such  manner  as  I  shall  direct  by  my  will  to  be 

indorsed  hereon,"  and  the  testator  afterwards  made  a  will,  which, 

though  not  indorsed  on  the  "  instructions,"  was  expressed  to  be 

made  in  "  pursuance  of  the  instructions  for  his  will,"  no  other 

instructions  being  found  ;   it  was  held  that  the  "  instructions  "  in 

question  were  incorporated  in  the  will  (h).     The  evidence  in  the 

latter  case  was  certainly  slight.     In   University  College  of  North 

Wales  V.  Taylor  (i),  the  testator,  shortly  after  executing  a  will, 

wrote  out  a  document  setting  forth  his  wishes  with  reference  to 

certain  charitable  bequests  contained  in  his  will ;    a  few  months 

afterwards  he  made  a  new  will,  in  which  he  gave  legacies  to  the  same 

charitable  institutions,  to  be  held  and  applied  ''  upon  such  terms 

and  conditions  and  subject  to  such  rules  and  regulations  as  are 

contained  and  specified  in  any  memorandum  amongst  my  papers 

written  or  signed  by  me  relating  thereto  "  :    it  was  held  by  the 

Court  of  Appeal  that  the  document  was  not  sufficiently  identified 

to   bring  the  case  within    the  doctrine  laid  down   in   Allen  v. 

Maddock. 

Probate  of  unattested  papers  was  refused  in  In  bonis  Garnett  (/),  Evidence 
and  Eyre  v.  Eyre  (k)  for  want  of  sufficient  evidence  to  identify  '^^1""'^  • 
them.  In  Paton  v.  Ormerod  (l),  a  recital  in  a  will  that  the  testatrix 
had  settled  certain  property  was  held  not  to  incorporate  an  old 
and  revoked  will  by  which  she  had  dealt  with  that  property,  and 
evidence  that  she  referred  to  some  other  settlement  was  not 
admitted. 

It  is  a  circumstance  frequently  relied  on  that  the  document 
propounded  for  probate  was  shewn  to  some  person  before  execution 
of  the  will,  as  the  paper  therein  referred  to  (n). 

An  incorporated  document  may  be  revoked  by  destruction  (o).        Revocation. 

bonis  Dickins,  3   Curt.   60;    In  bonis  Cora^&ve  In  bonis  Pascall,  L.  R.  1  P.  4 

Almosnino,  1  Sw.  &  Tr.  508 ;  In  bonis  D.  606  ;  In  bonis  Oill,  L.  R.,  2  P.  & 

Willesford,  3  Curt.  77  ;  In  bonis  Bacon,  D.  6. 

3  N.  of  C.  644  ;  In  bonis  Mercer,  L.  R.,  (i)  [1907]  P.  228  ;  [1908]  P.  140. 

2  P.  &  D.  91 ;  In  bonis  Greves,  1  Sw.  &  (j)  [1894]  P.  90. 

Tr.  250  (where  the  evidence  of  identity  (k)  [1903]  P.  131.     See  also  In  bonis 

failed) ;  but  see  In  bonis  Edwards,  6  N.  Kehoe,  13  L.  R.  Ir.  13. 

of  C.  306  ;  Collier  v.  Langebear,  1  N.  of  (I)  [1892]  P.  247. 

C.  369.     In  bonis  Sotheron,  2  Curt  831,  (re)  In  bonis  SmarU,  4  N.  of  C.  38  ; 

would  not  now  be  followed.  In  bonis  Bacon,  3  N.  of  C.  644. 

(g)  See  above,  p.  131.  (o)  Se  Coyte,  56  L.  T.  510. 

(h)  Wood  V.  Ooodlake,  1  N.  of  C.  144. 
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CHAPTER  VI.        Although  an  incorporated  document  is  entitled  to  probate-— 

Probate  of       i.e.,  to  be  set  out   at  length   in  the  probate  copy — there  is  no 

documents^      necessity  for  so  proving  it  in  order  to  bring  it  within  the  cognizance 

of  the  Court  of  Construction ;  for  if  it  is  not  included  in   the 

probate  copy,    the   Court  will  look    at   the  original   document. 

—not  neoes-    Thus,  in  Bizzey  v.  FliqM  (v),  A.  made  a  voluntary   settlement 
sary,  to  give         ,  .    '  ^     .     ^      \       ;^'  ,  •'   .  , 

jurisdiction  to  Which,  as  to  certam  bank  shares  and  mortgages,  was  incomplete, 

the  Court  of     gg   that  the  shares  still  belonged  to  A.  at  her  death,  and  she 
Construction.  ° 

by  will  "  confirmed  the  settlement,  dated,  &c."  :  the  settlement 

was  not  included  in  the  probate.  Hall,  V.-C,  said  :  "  If  a  will 
confirms  an  instrument  which  is  sufficiently  identified,  and  probate 
passes  leaving  in  the  clause  containing  the  confirmation,  the  instru- 
ment must,  I  consider,  be  had  regard  to  as  if  it  were  set  out  in  the 
probate."  He  held  that  the  effect  was  as  if  the  testatrix  had  declared 
"  that  the  shares  specified  in  the  settlement  should  be  held  on  the 
following  trusts,"  and  had  then  set  out  the  trusts.  So  in  Quiham-p- 
ton  V.  Going  {q),  where  a  testator  referred  to  certain  entries  he  had 
made  in  his  ledger,  as  explaining  his  will,  Jessel,  M.K.,  held  that 
the  ledger  was  incorporated  in  the  will,  and,  though  not  admitted 
to  probate,  could  be  looked  at  by  a  Court  of  Construction,  and  that 
the  entries  therein  were  for  the  purposes  of  distribution  of  the 
estate  conclusive — i.e.,  the  M.E.  treated  them  as  part  of  the  will, 
and  not  merely  as  evidence.  These  cases  remove  the  doubt 
regarding  the  competence  of  the  Court  of  Construction  expressed 
by  Dr.  Lushington  in  Sheldon  v.  Sheldon  (r). 

Two  wills.  The  question  what  documents  should  be  included  in  the  probate 

copy  often  arises  where  a  testator  has  made  distinct  wills,  one  of 
property  in  England,  another  of  property  abroad.      Generally  the 

(p)  3  Ch.  D.  269.     The  trusts  that  sonalty  by  reference  to  another  instru- 

were  invaUd  under  the  settlement  being  ment.     And  although  where  a  paper  is 

incorporated  in  and  made  part  of  the  in  the  hands  of  strangers  who  refuse 

will,  assumed  the  testamentary  char-  even  to  produce  it  (In  bonis  Battersbee, 

acter  in  all  respects,  and  became  sub-  2  Rob.  439  ;  In  bonis  Sibthorp,  L.  R.,  1 

ject  to  ademption,  &c.  P.  &  D.  106)  the  rule  is  wholly  dispensed 

(g)  24  W.  R.  917.     See  also  Singleton  with  ;  and  where  the  paper  is  of  exces- 

V.  Tomlinson,  3  App.  Ca.  404,  where  sive  length  probate  has  been  granted 

probate  had  been  refused  :  but  this  was  omitting  the  whole  {In  bonis  Marquis 

not  relied  on.  o/  Lansdowne,  32  L.  J.  P.  121  ;  In  bonis 

(r)  8  Jur.  877.     But  as  the  regular  Dundas,   32   L.   J.    P.    165 ;  In  bonis 

practice  of  the  Court  of  Probate  is  to  Balme,  [1897]  P.  261)  or  the  immaterial 

require  every  paper  entitled  to  probate  parts  {In  bonis  Countess  of  Limerick, 

to  be  proved,  and  the  original  (In  bonis  2  Rob.  313),  showing  that  the  question 

Pewtner,  4  N.  of  C.  479),  or  if  it  cannot  is  one  of  convenience ;  yet  it  appears 

be  procured,  an  authenticated  copy  (In  by  the  foregoing  cases  that  special  appli- 

bonis  Dickins,  3  Curt.  60,  In  bonis  How-  cation  is  generally  necessary  to  procure 

den,  43  L.  J.  P.  26),  to  be  deposited,  it  is  a  relaxation  of  the  rule, 
inexpedient  to  declare  trusts   of  per- 


Incorporation  of  NON-TEstAMfiNtAftY  toocuMtNTS.  139 

former  only  need  be  proved  here  (s).     But  if  one  refers  to  or    chapter  vi. 

confirms  the  other  in  such  a  way  as  to  incorporate  it,  both  will  be 

included  in  the  probate  (t). 

If  an  incorporated  document  is  very  lengthy  or  cumbrous,  the  Omission  of 

Court  of  Probate  will  sometimes  allow  it  to  be  omitted  from  the  Jfoorporated 

aooument 
probate  copy,  proper  provision  being  made  for  its  custody  and  from  probate. 

production  (m). 

The  cases  where  the  Court  enforces  the  execution  of  trusts  not  Undisclosed 
appearing  on  the  face  of  the  will  or  of  any  document  incorporated  *'™^'^' 
in  it,  are  considered  in  another  chapter  (v). 

Although  a  will  which  has  been  revoked  by  destruction  cannot,  incorporation 
strictly  speaking,  be  revived  by  a  subsequent  codicil  {w),  practically  ^ggj°^-''gj 
the  same  effect  can  be  produced  by  the  doctrine  of  incorporation,  will. 
Thus  in  In  bonis  Lindsay  (x),  a  testator  who  had  destroyed  an 
early  will  made  a  codicil  in  which  he  referred  to   its  provisions 
as  contained  in  a  draft  of  it  which  was  before  him,  in  such  a  way  as 
to  shew  an  intention  to  incorporate  them  in  the  codicil. 

(«)  In  bonis  Aator,  1  P.  D.  150 ;  In  (t)  In  bonis  Harris,  L.  R.,  2  P.  &  D. 

bonis  Coode,  L.  R.,  1  P.  &  D.  449  ;  In  83 ;  In  bonis  Howden,  43  L.  J.  P.  26 ; 

bonis  Callaway,  15  P.  D.  147  ;  In  bonis  In  bonis  Western,  78  L.  T.  49  ;  In  bonis 

De  La  Rue,  15  P.  D.  185  ;  In  bonis  Sea-  Green,  79  L.  T.  738. 

man,  [1891]  P.  253 ;  In  bonis  Fraser,  {u)  Sheldon  v.  Sheldon,  8  Jur.  877, 

ib.  285  ;  In  bonis  Lockhart,  69  L.  T.  21  ;  and  other  cases  cited  ante,  p.  135,  n.  (to). 

In  bonis  Tamplin,  [1894]  P.  39.     As  to  In  bonis  Balme,  [1897]  P.  261.     Com- 

the  case  of  a  man  making  a  will  confined  pare  In  bonis  Schenley,  20  T.  L.  R.  127. 

to  property  abroad,  see  In  bonis  Mann,  (v)  Chap.  XXIV. 

[1891]  P.  293  ;  In  bonis  Murray,  [1896]  \w)  Post,  p.  194. 

P.  65  J  In  Estate  of  Paul,  23  T.  L.  R.  (x)  8  T.  L.  R.  507. 
716. 
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I. — By  Marriage  and  Birth  of  Children,  or  Marriage  alone, 
under  the  old  Law. — Under  the  law  which  existed  prior  to  the  Act 
of  1  Vict.  c.  26  (a),  the  marriage  of  a  woman  absolutely  revoked 
her  will  (6),  and  that,  too,  though  her  testamentary  capacitj'^  was 
subsequently  restored  by  the  event  of  her  surviving  her  husband  (c). 


(a)  For  a  full  discussion  of  the  old 
law  as  to  revocation  of  wills,  see  the  4th 
Edition  of  this  Work,  Vol.  I.,  pp.  122 
et  seq. 

(b)  It  is  hardly  necessary  to  point 
out  that  in  this  chapter  "  will " 
is,  as  a  general  rule,  used  in  the  wide 
sense  of  "  the  aggregate  contents  "  of 


all  the  testator's  testamentary  disposi- 
tions, and  therefore  includes  codicils 
(ante,  p.  26,  and  see  Evans  v.  Evans, 
17  Sim.  108,  post,  p.  184).  Where 
necessary,  will  and  codicil  are  dis- 
tinguished. 

(c)  Worse  and  Hemhling's  Case,  4  Rep. 
61,  And.  181  ;  Cotter  v.  Layer,  2  P.  W. 
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But  a  will  made  by  a  woman  before  marriage,  and  operating  as  an    chapter  vu. 
appointment  under  a  power,  was  not  necessarily  revoked  by  her 
marriage  {d) ;   nor  was  a  will  so  operating  and  made  during  the 
coverture  necessarily  revoked  by  the  death  of  the  husband  (e). 

The  marriage  of  a  man,  however,  had  no  such  revoking  effect  —in  case  ol  a 
upon  his  previous  testamentary  dispositions,  in  regard  to  either  ™*"' 
real  or  personal  estate,  on  the  ground,  probably,  that  the  law  had 
made  for  the  wife  a  provision  independently  of  the  act  of  the 
husband,  by  means  of  dower ;  nor  did  the  birth  of  a  child  alone 
revoke  a  will  made  after  marriage,  since  a  married  testator  must 
be  supposed  to  contemplate  such  event ;  and  the  circumstance 
that  the  testator  left  his  wife  enceinte  without  knowing  it,  was 
held  not  to  impart  to  the  posthumous  birth  any  revoking 
effect  (/). 

Marriage  and  the  birth  of  a  child  conjointly,  however,  revoked  Old  rule  as  to 

a  man's  wUl,  whether  of  real  or  personal  estate ;    these  circum-  revocation   y 
'  .  marriage  ana 

stances  producing  such  a  total  change  in  the  testator's  situation,  birth  o£ 

as  to  lead  to  a  presumption,  that  he  could  not  intend  a  disposition  °      ^^^' 

of  property  previously  made,  to  continue  unchanged  (g). 

Marriage  and  the  birth  of  issue  did  not,  however,  produce  revo- 
cation of  a  wiU  made  before  1838,  where  there  was  a  provision 
made  for  the  wife  and  children  by  the  will  itself  (h),  or,  it  is 
conceived,  by  settlement  executed  previously  to  the  will. 

It  seems,  also,  that  marriage  and  the  birth  of  a  child  or  children  Will  not 
revoked  a  will  which  was  subject  to  the  old  doctrine,  only  where  favour  of  a 
the  effect  of  throwing  open  the  property  to  the  disposition  of  the  pre-existing 
law,  would  have  been  to  let  in  such  after-born  child  or  children ;  "  '  ■ 

624  ;  Doe  v.  Staple,  2  T.  R.  695 ;  see  (g)  This  rule  (which  was  borrowed 

also  Hodsden  v.  Lloyd,  2  Br.  C.  C.  533  ;  from  the  civil  law)  was  applied  by  the 

Long  V.  Aldred,  3  Add.  48.  Ecclesiastical  Courts  to  wills  of  per- 

(d)  Logan  v.  Bell,  1  C.  B.  872  ;  and  sonalty  at  an  early  period  (see  Overbury 

compare  Douglas  v.  Cooper,  3  My.  &  K.  v.  Overbury,  2  Show.  242  ;  Lugg  v.  Lugg, 

378.  2  Salk.  592  ;  Brown  v.  Thompson,  1  Eq. 

(c)  Morwan  v.  Thompson,  3  Hagg.  Ab.  413,  pi.  15  ;  Eyre  v.  Eyre,  1  P.  W. 
239  ;  Ohiigh  v.  Glough,  3  My.  &  K.  296  ;  304,  n.),  and  was  more  recently  and  re- 
Du  Hourmelin  v.  Sheldon,  19  Beav.  389.  luctantly  extended  to  devises  of  free- 
But  of  course  if  the  power  be  given  to  hold  estates,  see  Christopher  v.  Christo- 
the  wife  "  in  case  she  dies  in  the  lifetime  pher,  Dick.  445  ;  Spraage  v.  Stone, 
of  her  husband,"  and  in  case  of  her  Amb.  721  ;  Parsons  v.  Lanoe,  1  Ves. 
surviving,  the  property  is  given  to  her  sen.  192  ;  Gibbons  v.  Caunt,  4  Ves.  848. 
absolutely,  a  will  made  during  coverture  {h)  Kenebel  v.  Sera/ton,  2  East,  530. 
is  inoperative  if  the  wife  survives,  as  See  also  Israeli  v.  Sodon,  2  Moo.  P.  C. 
the  power  never  arose.  Price  v.  Parker,  51 ;  Matson  v.  Magrath,  13  Jur.  350 
16  Sim.  198  ;  Trimmell  v.  Fell,  16  Marston  v.  Moe  d.  Fox,  8  Ad.  &  Ell.  14, 
Beav.  537  ;  WiUock  v.  Noble,  L.  E.,  and  as  to  whether  a  revocation  took 
7  H.  L.  680  ;  and  will  not  even  raise  a  place  where  the  will  disposed  of  less 
case  of  election,  Blaiklock  v.  Orindle,  than  the  whole  estate,  see  Brady  v. 
L.  R.,7Eq.  215.  See  post.  Chap.  XXHI.  C«6i«,  Doug.  31;  Kenebel  v.  Scrafton, 

(/ )  Doe  V.  Barford,  4  M.  &  Sel.  10.  supra  ;  Marston  v.  Boe  d.  Fox,  supra. 
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OHAFTEBvii;    f^j,^  jf  j^.  ^quM  have  operated  for  the  exclusive  benefit  of  a  pre- 
existing child,  the  ground  for  subverting  the  wUl  failed  (i). 


Privileged 
Wills. 


Wills  made 
since  1837 
absolutely 
revoked  by 
marriage 
under  1  Vict. 
0.  26. 


Remarks 
upon  the 
enactment. 


Will  in  con- 
templation of 
marriage. 


These  rules  appear  to  apply  to  wills  made  by  soldiers  and  seamen 
under  the  old  law  {ii). 

II.— By  Marriage,  since  the  Wills  Act.— No  question  of  this 
nature  can  occur,  under  any  will  made  since  the  year  1837,  as  the 
Act  1  Vict.  c.  26,  s.  18,  has  provided,  "  That  every  will  made  by  a 
man  or  woman  shall  be  revoked  by  his  or  her  marriage  (j)  (except 
a  will  made  in  exercise  of  a  power  of  appointment,  when  the  real 
or  personal  estate  thereby  appointed  would  not,  in  default  of  such 
appointment,  pass  to  his  or  her  heir,  customary  heir,  executor,  or 
administrator,  or  the  person  entitled  as  his  or  her  next  of  kin  under 
the  Statute  of  Distributions)  "  ;  and  (s.  19)  that  "  no  will  shall  be 
revoked  by  any  presumption  of  an  intention  on  the  ground  of  an 
alteration  in  circumstances." 

"These  clauses,"  says  Mr.  Jarman  (jj),  "suggest  only  two 
remarks  : — 

"  1st,  That,  unless  in  the  expressly  excepted  cases,  marriage  alone 
will  produce  absolute  and  complete  revocation,  as  to  both  real  and 
personal  estate ;  and  that  no  declaration,  however  explicit  and 
earnest,  of  the  testator's  wish  that  the  will  should  continue  in  force 
after  marriage,  still  less  any  inference  of  intention  drawn  from  the 
contents  of  the  will,  and  least  of  all  evidence  collected  aliunde,  will 
prevent  the  revocation  (k). 

"  2nd,  That  merely  the  birth  of  a  child,  whether  provided  for  by 
the  will  or  not,  will  not  revoke  it ;  the  legislature,  while  it  invested 
with  a  revoking  efficacy  one  of  the  several  circumstances  formerly 
requisite  to  produce  revocation,  having  wholly  disregarded  the 
other. 

"The  new  rule,  though  it  may  sometimes  produce  incon- 
venience, has  at  least  the  merit  of  simplicity,  and  will  relieve  this 
branch  of  testamentary  law  from  the  many  perplexing  distinctions, 
which  grew  out  of  the  pre-existing  doctrine." 

It  was  held,  under  the  old  law,  that  the  revocation  of  a  wiU  by  a 
subsequent  marriage  and  birth  of  issue  took  place  in  consequence 
of  a  rule  of  law,  independently  of  intention  of  the  testator,  and 
consequently  that  no  evidence  of  intention  was  admissible  (I).    And 


(i)  Sheath  v.  York,  1  Ves.  &  B.  390. 

{ii)  Ante,  p.  101. 

(?)  The  marriage  must,  of  course,  be 
a  valid  marriage,  see  Warter  v.  Warier, 
15  P.  D.  162. 

iij)  First  edition,  p.  114. 


(k)  Approved  by  Lindley,  L.  J.,  in 
Be  Martin,  [1900]  P.  228. 

(l)  Marston  v.  Roe  d.  Fox,  8  A.  &  E. 
14 :  see  also  In  bonis  Cadywold,  1  Sw. 
&  Tr.  34 ;  Israeli  v.  Rodon,  2  Moo.  P. 
C.  51. 
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it  is  clear  that  the  same  rule   applies  under  the  present  law  so    chapter  vii. 
as  to  revoke  by  a  subsequent  marriage  a  will  expressly  made  in 
contemplation  of  such  marriage. 

The  exception  in  the  18th  section,  of  wills  made  in  exercise  of  Exception  as 
a  power  of  appointment,  where  the  property  would  not  in  default  *°  *'^,'**' 
of  appointment  pass  to  the  testator's  heir,  executor,  &c.,  extends  appointmentB. 
to  the  case  of  an  appointment  under  a  power,  where  the  heirs 
executor  or  administrator,  or  statutory  next  of  kin,  would  not  take 
as  such  (m).     Thus,   where  property  was  limited  in  default  of 
appointment  to  the  testator's  children,  who  were  his  statutory  next 
of  kin,  it  was  held  that  a  will  made  by  him  in  exercise  of  the  power 
was  not  revoked  by  subsequent  marriage  (n).    And  as  the  words 
"  next  of  kin  "  alone  have  a  different  meaning  to  "  next  of  kin 
under  the  Statute  of  Distribution,"  a  will  under  a  power  is  not 
revoked  by  subsequent  marriage  where  the  gift  in  default  of  appoint- 
ment is  to  the  testator's  "  next  of  kin  "  (o).     Where  real  estate 
is  limited  in  default  of  appointment  to  the  donee,  his  heirs  or  assigns, 
marriage  will  operate  to  revoke  the  will  (p). 

If  a  foreigner  makes  a  will  which  is  valid  according  to  the  law  Will  of 
of  his  native  country,  and  afterwards  marries  in  accordance  with  '"■^^•S"^''- 
the  law  of  England,  having  at  that  time  an  English  domicil,  the 
marriage  revokes  the  will  (q).     But  it  seems  that  sect.  18  of  the 
Wills  Act  does  not  apply  to   the  wills   of   foreigners   domiciled 
abroad  (r). 

III.— By  Burning,  Tearing,  or  Destroying.— The  Statute  of  old  law. 
Frauds  admitted  of  a  wiU  even  of  freehold  estate,  being  revoked  by 
burning,  cancelling,  tearing,  or  obliterating,  by  the  testator  himself, 
or  in  his  presence  and  by  his  directions,  and  the  transaction  was 
not  required  to  be  attested  by  witnesses  (s). 

The  act  1  Vict.  c.  26,  provides  (s.  20)  that  a  will  or  codicil  may  wills  Act. 
be  revoked  "  by  the  burning,  tearing  or  otherwise  destroving  the  *•  ^^• 
same  by  the  testator  or  by  some  person  in  his  presence  and  by  his 

(m)  The  will  is  revoked  as  regards  all  vocation  by  burning,  &c.,  see  the  4th 

the  other  dispositions  contained  in  it :  edition  of  this  work.  Vol.  I.  pp.  129  et 

In  bonis  Eussell,  15  P.  D.  111.  seq.     The    principal    change    is    that 

(n)  In  bonis  Fitzroy,  1  Sw.  &  T.  133  ;  under    the   Wills   Act   revocation    by 

In  bonis  Fenwick,  L.  R.,  1  P.  &  D.  319  ;  attempted  cancellation  or  obliteration 

In  bonis  Worthington,  20  W.  R.  260.  is    not   effectual    unless    executed    in 

(o)  In  bonis  McVicar,  L.  R.  1  P.  &  D.  manner   prescribed   for  the  execution 

671  ;   see  In  bonis  Fitzroy,  supra ;  In  of  a  will.     In  other  respects  the  decis- 

bonis  Russell,  15  P.  D.  111.  sions  under  the  Statute  of  Frauds  as  to 

(p)  Vaughan  v.  Vanderstegen,  2  Drew.  revocation  of  wills  assist  the  construc- 

165,  168.  tion  of  the  Act  1  Vict.  c.  26.     Svrinton 

(j)  Re  Martin,  [1900]  P.  211.  v.  Bailey,  4  App.  Ca.  70,  was  a  case  of 

(r)  Ibid,  per  Lindley,  L.  J.  revocation  by  obliteration  under  the 

(»)  Aa  to  the  old  law  relating  to  re-  old  law. 
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Tearing 
includes 
cutting,  &.0 


When  partial 
tearing 
effects  total 
revocation 


direction,  with  the  intention  of  revoking  the  same."    Revocation  by 
oblit^ation  forms  the  subject  of  a  separate  section  {t). 

Under  the  act  1  Vict.  c.  26,  it  has  been  decided  that  the  word 
"  tearing  "  includes  "  cutting  "  (u)  ;  for  it  would  be  absurd  to 
say  that  a  will  torn  into  two  pieces  was  revoked,  but  that  if  cut 
into  twenty  pieces  it  was  not  revoked.  The  tearing  or  cutting,  to 
be  effectual,  need  not  be  of  th'e  whole  will ;  tearing  or  cutting  out 
that  part  of  the  will  which  may  be  said  to  be  the  principal  part  (v), 
or  that  part  which  gives  effect  to  the  whole,  as  the  signature  of 
the  testator  (w),  or,  probably,  of  the  witnesses  (x),  will  cause  a 
revocation  of  the  whole  will,  but  the  presumption  of  revocation 
thus  arising  may  be  rebutted  (y).  So  also  where  the  signatures 
of  a  testatrix  and  of  the  witnesses  were  scratched  out  as  with 
a  pen-knife,  the  will  was  held  to  have  been  effectually  revoked  (z). 
And  where  the  will  is  written  on  several  sheets,  each  signed  and 
witnessed,  tearing  off  the  last  signature  will  revoke  the  whole  •will, 
although  the  prior  signatures  are  left  (a).  It  has  also  been  decided 
by  the  Court  of  Exchequer  (b)  that  tearing  off,  animo  revocandi, 
the  seal  of  a  will  (though  no  seal  is  necessary  to  the  due  execution 
of  a  will)  constituted  a  revocation.  They  said  the  instrument  pur- 
ported by  the  attestation  clause  to  be  executed  under  seal,  and 
was  published  and  attested  as  a  sealed  instrument,  and  when  the 
seal  was  torn  off  it  ceased  to  be  the  instrument  which  the  testator 
purposed  to  execute  and  publish.  And  this  authority  was  followed 
by  Wood,  V.-C,  in  a  case  (c)  where  a  testator  made  his  will  on  five 
sheets  of  paper,  signed  the  first  four,  and  signed  and  sealed  the 
fifth,  with  an  attestation  clause  describing  the  mode  of  execution  ; 

iy)  In  bonis  Wheeler,  49  L.  J.  P.  29  ; 
In  bonis  Taylor,  63  L.  T.  230. 

(a)  In  bonis  Morton,  12  P.  D.  141. 
A  partial  obliteration  of  the  signatures 
would  not  be  a  revocation :  In  bonis 
Godfrey,  69  L.  T.  22.  Lord  St.  Leo- 
nards has  expressed  the  opinion  that  a 
will  written  in  pencil  would  be  revoked 
by  erasing  the  signature  by  india- 
rubber,  Handy  Book,  8th  edition,  p.  250, 
Bed  qu.  As  to  the  meaning  of  "  erase  " 
see  Wilkinson  v.  Schneider,  L.  R.,  9  Eq. 
423,  post.  Chap.  VIII. 

(a)  In  bonis  Gullan,  27  L.  J.  P.  15 ; 
Oullan  V.  Orove,  26    Beav.  64.   Com- 


{t)  Infra,  p.   155. 

(m)  Hobbs  V.  Knight,  1  Curt.  768; 
In  bonis  Cooke,  5  N.  of  C.  390  ;  and  see 
Clarke  v.  Scripps,  16  Jur.  783. 

{v)  Williams  v.  Jones,  7  N.  of  C.  106. 

(mi)  Hobbs  V.  Knight,  1  Curt.  768  ; 
In  bonis  Oullan,  27  L.  J.  P.  15  ;  In  bonis 
Lewis,  ib.  31 ;  In  bonis  Simpson  5  Jur. 
N.  S.  1366  ;  Bell  v.  Fothergill,  L.  R., 
2  P.  &  D.  148.  In  the  last  two  cases 
the  piece  out  off  had  been  preserved 
with  the  wUl.  In  7re  bonis  White,  3  L.  R. 
Ir.  413,  the  portion  torn  off  was  all 
that  remained.  In  In  bonis  Simpson, 
supra,  and  in  Magnesi  (or  Maynes)  v. 
Hazelton,  44  L.  T.  586,  both  pieces  were 
preserved.  See  North  v.  North,  25 
T.  L.  R.  322. 

(x)  Evans  v.  Dallow,  31  L.  J.  P.  128. 
See  also  Birkhead  v.  Bowdoin,  2  N.  of  C. 
66  ;  Hobbs  v.  Knight,  1  Curt.  780,  781 ; 
Abraham  v.  Jose  ph,  5  Jur.  N.  S.  179. 
See  In  bonis  James,  7  Jur.  N.  8.  52. 


pare  Christmas  v.  Whinyates,  32  L.  J. 
P.  73  (where  the  Court  was  satisfied 
that  the  tearing  was  intended  to  work  a 
partial  revocation  only). 

(6)  Price  v.  Powell,  3  H.  &  N.  341. 
See  also  Davies  v.  Davies,  1  Lee  Eccl. 
444. 

(c)  Williams  v.  Tyley,  Johns.  530. 
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he  afterwards  tore  off  tlie  signature  from  each  of  the  first  four    chapter  vn. 

sheets  and  struck  through  with  his  pen  the  signature  on  the  last, 

and,  the  animus  revocandi  being  proved  in  evidence,  it  was  held 

that  the  will  was  revoked  by  the  tearing  (d).    But  in  Clarke  v. 

•  Serif fs  (e),  where  the  testator  had  cut  off  his  signature  from  the 

first  six  pages  of  his  will,  leaving  his  signature  with  the  attestation 

clause  and  signatures  of  the  witnesses,  on  the  last  sheet,  it  was 

held  that  the  will  was  not  revoked. 

Cutting  out  a  particular  clause,  or  the  name  of  a  legatee,  is  a  Revocation 
, .  .       ,  1     /  j}\  pro  tanto. 

revocation  pro  tanto  only  (/).  ^ 

The  words  "  otherwise  destroying  "  are  to  be  taken  to  mean  a  Meaning  of 
destruction  ejusdem  generis  with  the  modes  before  mentioned;  "otherwiso 
that  is,  destruction,  in  the  proper  sense  of  the  word,  of  the  substance  destroying." 
or  contents  of  the  wUl,  or,  at  least,  complete  efEacement  of  the 
writing,  as  by  pasting  over  it  a  blank  paper  {g) ;  and  not  a  "  destroy- 
ing "   in  a  secondary  sense  {h),  as  by  cancelling  or  incomplete 
obliteration. 

Part  of  a  will  may  be  revoked  by  destruction.     Thus,  if  a  testator  Partial 
cuts  out  the  name  of  a  legatee  or  executor  wherever  it  appears  in  "^  ^  "* ' 
the  will,  this  is  a  good  partial  revocation,  and  the  will  is  entitled 
to  probate  in  its  mutilated  state  {hh). 

In  Re  Coyte  (i),  the  destruction  of  a  document  referred  to  in  the 
will  was  held  to  be  a  revocation  not  only  of  the  document  itself, 
but  also  of  the  clause  in  the  will  referring  to  it. 

Destruction  by  a  person  other  than  the  testator,  in  order  to  Destruction 
operate  as  a  revocation,  must  be  both  in  the  presence  and  by  the  ^^^g^j^ 
direction  of  the  testator  (ii) :  and  therefore  a  testator  cannot  revoke 
his  will  by  authorizing  any  person  to  destroy  it  after  his  death  (/)  : 
and  if  in  such  case  the  will  should  be  destroyed  its  contents  might 
be  proved  aliunde  {k). 

(a)  Animus  revocandi. — Revocation  by  destruction  is  in  every  case  Kvidence  of 
a  question  of  intention,  and  accordingly  evidence  is  admissible  ^dmi^d. 

(d)  See  tlie  case  of  Leonard  v.  D.  211,  S.  C.  snh.  nom.  Ffinch  v.  Combe, 
Leonard,  below,  p.  147,  and  In  bonis      [1894]  P.  191. 

White,  3  L.  R.  Jr.  413  supra.  (A)  Stephens  v.  Taprell,  2  Curt.  458  ; 

(e)  2  Rob.  563.  Hobbs  v.  Knight,  1  Curt.  779. 

(f)  In  bonis  Cooke,  supra ;  In  bonis  (hh)  In  bonis  Leach,  63  L.  T.  1 1 1  ;  In 
Lambert,  1  N.  of  Cas.  131 ;  In  bonis  Nel-      bonis  Taylor  ib.  230. 

son.  It.  R.  6  Eq.  569  ;  In  bonis  Wood-  (i)  66  L.  T.  510. 

ward,  L.  R.,  2  P.  &  D.  206,  where  seven  (ii)  Margary  v.  Robinson,  12  P.  D. 

or  eight  lines  at  the  beginning  had  been  12 ;  In  bonis  Dadds,  Deane,  290 ;  Clark 

out  off ;  In  bonis  Maley,  12  P.  D.  134,  v.  Dixon,  8  T.  L.  R.  11  ;  Gill  v.  Oill, 

where  the  clause  appointing  executors  25  T.  L.  R.  400. 

had  been  out  out.     See  also  In  bonis  [j)  Stockwell  v.    Eitherdon,    12   Jur. 

Leach,  63  L.  T.  111.  779. 

ig)  In  bonis  Hors/ord,  L.  R.,  3  P.  &  (k)  In  bonis  North,  6  Jur.  564. 
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CHAPTER  VII.  to  show  quo  animo  the  act  was  done,  which  is  a  conclusion  to  be 
drawn  by  a  court  or  jury  from  all  the  circumstances.  The  mere 
physical  act  of  destruction  is  itself  equivocal,  and  may  be  deprived 
of  all  revoking  efficacy  by  explanatory  evidence,  indicating  the 
animus  revocandi  to  be  wanting.  Thus,  if  a  testator  destroys  his ' 
trill  through  inadvertence  (I),  or  during  a  fit  of  insanity  (m),  or 
drunkenness  (n),  or  tears  it  up  under  the  mistaken  impression  that 
it  is  invalid  (o),  or  useless  (p),  or  that  it  has  been  already  by  other 
means  efEectually  revoked  (q),  it  will  remain  in  full  force,  notwith- 
standing such  accidental  or  involuntary  or  mistaken  act.  So,  the 
destruction  of  the  instrument  by  a  third  person  in  the  lifetime,  but 
without  the  permission  or  knowledge  of  the  testator,  would  not 
affect  its  validity  (r) ;  a  fortiori,  if  the  destruction  took  place  after 
his  decease  (s).  Where  a  will  is  found  torn  after  the  death  of  the 
testator,  and  there  is  no  direct  evidence  of  intention,  the  question 
whether  it  was  torn  by  him  animo  revocandi  often  depends  on  the 
appearance  of  the  paper  and  other  circumstances  ;  the  presumption 
seems  to  be  that  the  tearing  was  done  by  him  animo  revocandi  (t), 
but  evidence  is  admissible  to  show  that  it  is  merely  the  effect  of 
wear  (u) ;  for  mere  tearing  or  destruction,  without  intention  to 
revoke,  is  no  revocation,  under  the  express  terms  of  the  act  (v). 
Similarly,  where  a  testator  made  a  will  which  was  revoked  by  his 
subsequent  marriage  but  revived  by  a  codicil  made  after  the 
marriage,  it  was  held  that  his  destruction  of  the  codicil  did  not 

{I)  Per  Lord  Mansfield,  Burtonshaw  executed  a  codicil  reviving  his  will,  and 

V.  Qilbert,  Cowp.  52.     So  where  a  revo-  containing  provisions  for  the  benefit  of 

cation  pro  tanto  by  cutting  out  part  of  his  wife,  who  predeceased  him.     On  his 

the  will  was  intended,  and  part  of  the  death  the  codicil  could  not  be  found,  and 

attestation  had  been  apparently  cut  out  it  was  therefore  presumed  to  have  been 

by  mistake  ;  see  In  bonis  Taylor,  63  L.  destroyed  by  the  testator  under  a  mis- 

T.  230.  taken  belief  that  it  was  useless :  the 

(m)  Scruhy  v. .  Fordham,   1   Ad.  74 ;  will  and  codicil  were  therefore  admitted 

Borlase  v.  Borlase,  4  N.  of  C.  139 ;   In  to  probate.    As  to  the  case  of  Stamford 

bonis   Shaw,    1    Curt.    905  ;  In   bonis  v.   White,  [1901]  P.  46,  see  the  chapter 

Downer,  18  Jur.  66  ;  Brunt  v.  Brunt,  on  Powers  of  Appointment. 

L.  R.,  3  P.  &  D.  37 ;  In  bonis  Hine,  {q)  Scott  v.  ScoU,  1  Sw.  &  Tr.  258 ; 

[1893]  P.  282.     Where  a  testator  be-  Glarkson  v.  Clarkson,  31  L.  J.  P.  143. 

comes  insane  after  the  execution  of  his  {r)  A  mere  refusal  to  make  a  fresh 

will,  which  is  found  to  have  been  des-  will  does  not  amount  to  a  ratification 

troyed,  the  burden  of  proof  that  he  of  the  destruction  by  another  person, 

destroyed  it   while  he  was   of   sound  Mills  v.  Milward,  15  P.  D.  20. 

mind  is  oast  on  the  person  who  sets  up  (s)  Haines  v.  Haines,  2  Vern.  441. 

the  revocation  of  the  instrument:  Harris  ({)  Hare  v.  Nasmyth,  3  Hagg.   192, 

V.  Berrall,  1  Sw.  &  Tr.  153.      Compare  n.  ;  Lanibell  v.  Lamhell,  ib.  568  ;  Wil- 

~     "       V.  Sprigge,  post,  p.  153.  Hams  v.  Jones,  7  N.  of  C.  106  ;  In  bonis 


(»)  In  bonis  Brassington,  [1902]  P.  1.  Lewis,  27  L.  J.  P.  31. 

(o)  Qiles  V.  Warren,  L.  R.,  2  P.  &  D.  («)  Bigge  v.  Bigge,  9  Jur.  192,  and 

401 ;  In  bonis  Thornton,  14  P.  D.  82.  see  I  Eq.  Ca.  Abr.  402,  pi.  3  marg. 

(p)  Beardsley  v.  Lacey,  78  L.  T.  25.  («)  In  bonis  Tozer,  7  Jur.   134 ;  In 

In  James  v.  Shrimpton  (1  P.  D.  431)  the  bonis  Hannam,  14  Jur.  558  ;  Clarke  v. 

testator  made  a  will,  married,  and  then  Scripps,  16  Jur.  783. 
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render  the  will  inoperative,  the  Court  being  satisfied  on  the  evidence    ohaptee  vn. 
that  there  was  no  intention  to  revoke  the  will,  but  that  the  testator 
had  acted  under  a  misconception  as  to  the  effect  of  his  act  (w). 

So,  if  a  will  is  destroyed  with  the  intention  of  making  a  fair  copy 
of  it,  this  will  not  effect  a  revocation  (x). 

Where  a  testator  destroys  part  of  his  will,  the  mere  fact  that  Can  there  be 
what  remains  is  thereby  made  incomplete  or  difficult  to  understand,  Without"" 
does  not  shew  that  he  intended  to  revoke  the  whole  will  (y) ;  but  animus  ? 
where  he  destroys  a  substantial  part  of  his  will,  intending  to  sub- 
stitute other  provisions,  and  the  substitution  is  not  effectually 
made,  the  question  arises  whether  the  remaining  part  of  the  will 
is  revoked,  on  the  principle  that  the  testator  only  intended  it  to 
remain  in  force  if  the  substituted  provisions  took  effect.  Thus  in 
Treloar  v.  Lean  (z),  the  testator  destroyed  three  of  the  middle  sheets 
of  his  will,  and  substituted  three  new  ones,  which  were  signed  by 
him  but  not  attested  :  the  Court  pronoxmced  against  the  will  with 
the  consent  of  all  parties.  In  Leonard  v.  Leonard  (a)  the  testator 
destroyed  the  first  two  sheets  of  his  will  and  substituted  two  others, 
each  of  which  was  signed  by  him  and  the  persons  who  had  witnessed 
the  execution  of  the  will,  and  the  document  as  thus  constituted  was 
a  complete  testamentary  disposition.  It  was  held  by  Gorell 
Barnes,  J.,  that  the  destruction  of  the  two  sheets  operated  as  a 
revocation  of  the  whole  will,  and  that  the  interpolated  sheets  were 
not  executed  in  accordance  with  the  statute.  The  result  was  an 
intestacy.  It  may  be  observed  that  the  learned  judge's  answer 
to  the  argument,  that  the  new  sheets  constituted  an  "  alteration  " 
within  the  meaning  of  the  Wills  Act,  is  not  quite  conclusive  :  altera- 
tion and  total  destruction  are  two  different  things  (b).  It  is  also 
submitted  that  the  cases  of  Clarke  v.  Scripps  and  In  bonis  Woodward, 
on  which  the  learned  judge  relied,  do  not  support  the  decision,  and 
that  it  is  inconsistent  with  the  doctrine  laid  down  by  Butt,  J.,  in 
Gardiner  v.  Courihope  (6&). 

Declarations  made  by  the  testator  are  admissible  as  evidence  Declarations 
of   his  intention  (c),    those  made  at    the  time  of    the    act    of  °*  intention, 
destruction  being  of  course  of  greater  weight  than   those  made 
subsequently  {d). 

If  a  testator  becomes  insane   after  making  his  will,  and  it   is  Insanity. 

(w)  James  v.  Shrimpton,  1  P.  D.  431.  (o)  [1902]  P.  243. 

(x)  In  bonis  Tozer,  7  Jur.  134 ;  In  (5)  The  case  is  referred    to    below, 

bonis  Kennett,  2  N.  R.  461  ;  In  bonis  p.  158. 

Appelbee,  lB.agg.U3.  (66)  12  P.  D.  14. 

(y)  Clarke  v.  Scripps,  2  Rob.  563  ;  (c)  Keen  v.  Keen,  L.  R.  3  P.  &  D.  105. 

In  bonis  Woodward,  L.  R.  2  P.  &  D.  206.  (d)  Powell  v.  Powell,  L.  R.,  1  P.  &  D. 

(z)  14  P.  D.  49.  209  ;  In  bonis  Weston,  ib.  633. 

10—2 
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CHAPTER  VII.  subsequently  found  to  have  been  torn  or  mutilated,  the  burden  of 
proving  that  the  injury  was  done  by  the  testator  while  of  sound 
mind  rests  upon  the  party  setting  up  revocation  (e). 


Effect  where 
destruction  is 
connected 
with  a  new 
disposition. 


Will  de- 
stroyed to 
make  new 
will. 

Intention  to 
revive 
revoked  will. 


(6)  Dependent  relative  Revocation. — Where  the  act  of  destruction 
is  connected  with  the  making  of  another  will,  so  as  fairly  to  raise  the 
inference,  that  the  testator  meant  the  revocation  of  the  old  to  depend 
upon  the  efficacy  of  the  new  disposition  intended  to  be  substituted, 
such  will  be  the  legal  effect  of  the  transaction ;  and  therefore,  if 
the  will  intended  to  be  substituted  is  inoperative  from  defect  of 
attestation,  or  any  other  cause,  the  revocation  fails  also,  and  the 
original  will  remains  in  force  (/).  In  one  case  a  testator,  having 
some  time  before  executed  a  will,  duly  attested,  to  each  sheet  of 
which  he  had  affixed  a  seal,  instructed  his  solicitor  to  prepare 
another,  and  signed  the  draft  prepared  from  those  instructions, 
and  then  proceeded  to  tear  off  the  seals  of  the  old  will ;  after 
all  the  seals  but  one  had  been  thus  removed,  he  was  informed, 
that  the  new  will  would  not  be  operative  upon  his  lands,  in  its  then 
state,  which  induced  him  to  desist ;  and  before  the  new  will  was 
complete,  the  testator  died :  it  was  held,  that  the  original  will 
remained  unrevoked  (g). 

A  fortiori,  where  it  appears  from  the  evidence  that  the  wUl  is 
destroyed  for  the  purpose  of  substituting  a  fresh  will,  the  old 
will  is  not  revoked,  if  the  new  one  be  in  fact  not  made  (h): 

The  same  rule  generally  applies  where  the  later  of  two  incon- 
sistent wills  is  destroyed  on  the  supposition  that  the  earlier  will  is 
thereby  revived  ;  for  if  this  supposition  be  (as  by  the  existing  law 
we  shall  presently  see  it  is)  erroneous,  the  later  wUl  remains  un- 
revoked. In  this  case  the  act  of  destruction  is  referable,  not  to 
any  absolute  intention  to  revoke,  but  to  an  intention  to  validate 
another  paper ;  and  as  the  assumption  that  the  revocation  will 
have  that  operation  is  erroneous,  no  true  animus  revocandi  is 
considered  to  exist  {i). 

(h)  Dancer  v.  Or  abb,  L.  R.,  3  P.  & 
D.  98,  104 ;  see  In  bonis  De  Bode,  5 
N.  of  C.  189  ;  In  bonis  Eeles,  2  Sw.  &  Tr. 
600  ;  Dixon  v.  Solicitor  to  the  Treasury, 
[1905]  P.  42  ;  In  bonis  Irvin,  25 
T.  L.  R.  41. 

(i)  Powell  V.  Powell,  L.  R.,  1  P.  &  T>. 
209,  overruling  Dickinson  v.  Swatman, 
30  L.  ,T.  P.  84.  See  also  Eckerdey  v.  Piatt, 
L.  R.,  1  P.  &  D.  281  ;  Inbonis  Weston, 
L.  R.,  1  P.  &  D.  633 ;  In.  bonis  An- 
drews, [1893]  P.  14 ;  Cossey  v.  Cossey, 
69  L.  J.  P.  17  :  Welch  v.  Gardner,  51 
J.  P.  760. 


(e)  Harris  v.  Berrall,  1  Sw.  &  Tr.  153. 

(/ )  In  bonis  Middleton,  10  Jur.  N.  S. 
1109. 

(gr)  Hyde  v.  Hyde,  1  Eq.  Ab.  409  ; 
Ecdeston  v.  Speak,  3  Mod.  258  ;  Ex 
parte  Ilchester,  7  Ves.  348 ;  Onions  v. 
Tyrer,  1  P.  W.  343;  Burtonshaw  v. 
QiTbert,  Cowp.  49 ;  Sviton  v.  Sutton, 
Cowp.  812  J  Winsor  v.  Pratt,  6  J.  B. 
Moo.  484 ;  Perrott  v.  Perrott,  14  East, 
440 ;  Dancer  v.  Orabb,  L.  R.,  3  P.  &  D. 
98.  See  also  Jenner  v.  Ffinch,  5  P.  D. 
106 ;  In  re  Fleetwood,  15  Ch.  D.  594, 
609. 
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But  the  mere  intention  to  make  at  some  indefinite  future  time  a    cnAPTEB  vii. 
new  will,  is  not  enough  to  prevent  revocation  (/). 

(c)  Incomplete  Destruction. — It  has  been  seen  that  the  act  of  de-  Revocation 
struction,  without  the  intention  to  revoke,  is  ineffectual  {k).    Where,  destruction, 
however,  there  is  an  intention  on  the  part  of  the  testator  to  destroy 
the  will,  but  the  act  is  not  completed,  the  authorities  present  more 
matter  for  consideration  (Z). 

The  early  case  of  Bihh  d.  Mole  v.  Thomas  (m)  has  generally  been 
considered  to  establish  that  a  very  slight  act  of  tearing  is  sufficient 
to  effect  a  revocation,  if  done  with  such  intention  ;  the  facts  were 
as  follows  : — The  testator  (who  had  frequently  declared  himself 
dissatisfied  with  his  will),  being  one  day  in  bed  near  the  fire,  ordered 
W.,  a  person  who  attended  him,  to  fetch  his  will,  which  she  did,  and 
delivered  if  to  him,  it  being  then  whole,  only  somewhat  creased  ; 
he  opened  and  looked  at  it,  then  gave  it  a  rip  with  his  hands,  so  as 
almost  to  tear  a  bit  off,  then  rumpled  it  together,  and  threw  it  on 
the  fire  ;  but  it  fell  off.  However,  it  must  soon  have  been  burnt, 
had  not  W.  taken  it  up,  and  put  it  into  her  pocket.  The  testator 
did  not  see  her  do  so,  but,  afterwards,  upon  his  repeated  inquiries, 
she  falsely  told  him  that  she  had  destroyed  it.  The  testator  after- 
wards told  a  person  that  he  had  destroyed  his  will,  and  should  make 
no  other  until  he  had  seen  his  brother,  to  whom  he  wrote  to  the 
same  effect,  and  desired  him  to  come  down,  saying,  "  If  I  die 
intestate,  it  will  cause  uneasiness."  The  testator,  however,  died 
without  making  another  will.  The  jury  thought  this  a  sufficient 
revocation,  and  the  Court  of  C.  P.  was  of  the  same  opinion,  on  a 
motion  for  a  new  trial ;  De  Grey,  C.  J.,  observing,  that  this  case  fell 
within  two  of  the  specific  acts  described  by  the  Statute  of  Frauds  ; 
it  was  both  a  burning  and  a  tearing ;  and  that  throwing  it  on  the 
fire,  with  an  intent  to  burn,  though  it  was  only  very  slightly  singed 
and  fell  off,  was  sufficient  within  the  statute. 

It  is  not,  however,  to  be  inferred  from  this  case,  that  the  mere  Mere  attempt 
intention,  or  even  attempt,  of  a  testator  to  burn,  tear,  or  destroy  ^^ot''^"''' 
his  will,  is  sufficient  to  produce  revocation,  within  the  meaning  necessarily 
of  the  Statute  of  Frauds,  or  the  Wills  Act ;   for,  the  legislature  '■«^°'=**'°"- 
having  pointed  out  certain  modes  by  which  a  will  may  be  revoked, 
it  is  not  in  the  power  of  the  judicature,  under  any  circumstances, 
to  dispense  with  part  of  its  requisitions,  and  accept  the  mere 

(j)  Williams   v.    Tyler/,   John.    530  ;  troying  the  principal  or  essential  part  of 

In  bonis  Mitchfson,  32  L.  J.  P.  202.  a  will  may  cause  a  revocation  of  the 

(k)  Ante,  p.  118.  whole  :  ante,  p.  144. 

(i!)  It  will  be  remembered  that  des-  (m)  2  W.  Bl.  1043. 
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Effect  where 
a  testator 
suspends  the 
destroying 
act  before  its 
completion. 


intention  or  endeavour  to  perform  the  prescribed  act,  as  a  substitute 
or  equivalent  for  the  act  itself,  though  the  intention  or  endeavour 
may  have  been  frustrated  by  the  improper  behaviour  of  a  third  person. 

Thus,  in  the  case  of  Doe  d.  Reed  v.  Harris  (n),  it  appeared  by  the 
evidence  of  the  testator's  servant,  that  the  testator  had  thrown 
the  will  on  the  fire,  from  which  it  was  immediately  snatched  by 
a  relative  who  lived  with  them,  when  the  fire  had  merely  singed 
the  cover.  The  testator  afterwards  insisted  upon  her  giving  up 
the  will  to  be  burnt,  which  she  promised  to  do ;  and,  in  order  to 
satisfy  the  testator,  threw  something  into  the  fire,  which  was  not 
the  will  (as  she  represented  it  to  be),  of  which  the  testator  appears 
to  have  had  some  suspicion ;  for,  upon  the  witness  expressing  her 
doubt  whether  the  will  had  been  destroyed,  the  testator  said,  "  I 
do  not  care,  I  will  go  to  L.,  if  I  am  alive  and  well,  and  make  another 
will."  The  Court  of  Q.  B.  held,  that  the  will  was  not  revoked,  on 
the  ground  that  there  had  been  no  actual  burning  of  the  instrument. 
'  It  is  impossible,"  said  Lord  Denman,  "  to  say  that  singeing  a  cover, 
is  burning  a  will  within  the  meaning  of  the  statute."  Patteson,  J., 
said,  "  To  hold  that  it  was  so,  would  be  saying,  that  a  strong 
intention  to  burn,  was  a  burning.  There  must  be,  at  all  events,  a 
partial  burning  of  the  instrument  itself  ;  I  do  not  say  that  a  quantity 
of  words  must  be  burnt ;  but  there  must  be  a  burning  of  the  paper 
on  which  the  will' is." 

It  is  also  clear,  that  if  a  testator  is  arrested  in  his  design  of 
destroying  the  wUl,  by  the  remonstrance  or  interference  of  a  third 
person,  or  by  his  own  voluntary  change  of  purpose,  and  thus 
leaves  unfinished  the  work  of  destruction  which  he  had  commenced, 
the  will  is  unrevoked ;  and  the  degree  in  which  the  attempt  had 
been  accomplished,  would  not,  it  should  seem,  be  very  closely 
scrutinised,  if  the  testator  himself  had  put  his  own  construction 
upon  his  somewhat  equivocal  act,  by  subsequently  treating  the 
will  as  undestroyed. 

Thus,  in  Doe  v.  Perkes  (o),  where  a  testator,  upon  a  sudden  provo- 
cation by  one  of  the  devisees,  tore  his  will  asunder ;  and,  after 
being  appeased,  fitted  the  pieces  together,  and  expressed  his  satis- 
faction that  it  was  no  worse,  and  that  no  material  injury  had  been 
done ;  it  was  held  that  the  will  remained  unrevoked.  Here  (to 
use  the  language  of  a  distinguished  judge)  {p)  the  intention  of 
revoking  was  itself  revoked,  before  the  act  was  complete.    And  in 


(n)  6  Ad.  &  EU.  209.  See  Cheese  v. 
Lovejoy,  2  P.  D.  261 ;  Andrew  v.  Motley, 
12  C.  B.  N.  S.  514. 


(o)  3  B.  &  Aid.  489  ;  and  compare 
In  bonis  Colberg,  2  Curt.  832. 
(p)  Vide  6  Ad.  &  EU.  215. 
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Elms  V.  Elms  (q),  the  testator  had  torn  his  will  nearly  through,  but    chapter  vn. 
the  evidence  seemed  to  show  that  he  intended  to  do  more,  and  was 
stopped  by  the  remonstrance  of  a  person  present,  and  it  was  held 
that  the  will  was  not  revoked  (r). 
As  to  partial  revocation  by  destruction,  see  above,  p.  145. 

(d)  Destruction  of  Duplicate  Will. — Sometimes  a  testator  for  greater  Effect  of  de 
security  executes  his  will  in  duplicate,  retaining  one  part  and  com-  pa°tof  dupfj. 
mitting  the  other  to  the  custody  of  another  person  (usually  an  oate  will 
executor  or  trustee) ;  and  questions  have  not  unfrequently  arisen 
as  to  the  effect  of  his  subsequently  destroying  one  of  such  papers, 
leaving  the  duplicate  entire.  In  these  C9.ses  the  presumption 
generally  is,  that  the  testator  means  by  the  destruction  of  one  part 
to  revoke  the  will,  but  the  strength  of  the  presumption  depends 
much  upon  circumstances.  Thus,  where  (s)  he  cancels  that  part 
which  is  in  his  own  possession  (the  duplicate  being  in  the  custody 
of  another),  it  is  very  strongly  to  be  presumed,  that  he  does  not 
intend  the  duplicate  to  stand,  he  having  destroyed  all  that  was 
within  his  reach  (t).  So,  if  the  testator  have  himself  possession  of 
both,  the  presumption  of  revocation  holds,  though  weaker  (u),  and 
even  if,  having  both  in  his  possession,  he  alters  one,  and  then 
destroys  that  which  he  had  altered,  there  is  also  the  presumption, 
but  weaker  still. 

These  several  gradations  of  presumption  were  stated  by  Lord 
Erskine  in  Pemberton  v.  Pemberton  (v),  the  circumstances  of  which 
were  as  follows  : — Two  parts  of  a  will  were  found  in  the  possession 
of  a  testator  at  his  death,  the  one  cancelled,  having  various  alter- 
ations in  itj  and  the  other  not  altered  or  cancelled  ;  and  the  finding 
of  the  jury  in  three  successive  trials  at  law  on  these  facts,  and  the 
evidence  generally,  was  that  the  will  was  not  revoked ;  and  in  that 
conclusion  the  L.  C.  finally  concurred. 

(g)  27  L.  J.  P.  96.     And  see  In  bonis  The  Probate  Court  will  not  readily  omit 

Cockayne,  2  Jur.  N.  S.  454.  from  the  probate  any  such  record  of 

(r)  "  It  occurs  to  remark,"  says  Mr.  displeasure  :  In  bonis  Honywood,  L.  R., 

Jarman,  "  that  testators  should  be  dis-  2  P.  &  D.  251. 

suaded  from  making  or  altering  their  («)  See  Sir  Edward  Seymour's  Case, 

wills  (m  they  are  often  disposed  to  do),  cited  Comyns,  453  ;  Onions  v.  Tyrer,  I 

under  the  influence  of  any  temporary  P.  W.  346  ;  and  see  Golvin  v.  Eraser,  2 

excitement  occasioned  by  the  iU-oon-  Hagg.   266 ;    Richards  v.  Mumford,    2 

duct  of  a  legatee  ;  and,  still  more,  from  PhUlim.  23. 

recording  their  resentment  in  their  wills,  (t)  Burtonshaw  v.  Gilbert,  Cowp.  49  ; 

which  may  have  the  effect  of  wounding  Boughey  v.  Moreton,  3  Hagg.  191,  u.  ; 

the  feelings  of,  and  casting  a  stigma  on,  Jones  v.  Harding,  58  L.  T.  60  ;  Paige  v. 

the  offending  party  long  after  the  trans-  Brooks,  75  L.  T.  455. 

action  which  gave  occasion  to  the  irrita-  {u)  In  bonis  Hains,  5  N.  of  C.  621. 

tion  has  been  effaced  from  recollection  («)  13  Ves.  310. 
or  is  remembered  only  to  be  regretted." 
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Perhaps,  in  such  a  case,  the  presumption  can  hardly  be  said  to 
lean  in  favour  of  the  revocation  at  all ;  for  the  testator  having 
made  alterations  in  one  part,  and  then  cancelled  the  part  so  altered 
only,  the  conclusion  would  rather  seem  to  be,  that  he  merely 
intended,  by  the  destruction  of  that  part,  to  get  rid  of  the  alterations, 
and  to  restore  the  will  to  its  original  state.  And  it  is  observable, 
that,  in  Roberts  v.  Round  (w),  where  one  of  two  duplicate  wills  was 
found  partly  mutilated,  and  the  other  carefully  preserved,  in  the 
testator's  own  possession,  it  was  held,  that  the  will  remained 
unrevoked. 

The  evidence  in  Pemberton  v.  Pemberton,  as  to  the  intent  with 
which  the  act  of  cancellation  was  done,  consisted  partly  of  sub- 
sequent declarations  of  the  testator,  and  these  tended  rather  to 
favour  the  revocation  than  otherwise  ;  but  both  Lord  Eldon  and 
Lord  Erskine  adverted  to  the  very  little  weight  due  to  expressions 
thrown  out  by  testators  in  conversation  with  persons  respecting 
their  wills. 

Declarations  made  by  a  testator  after  the  date  of  his  will  are  not 
admissible  to  prove  that  it  was  executed  in  duplicate  (x). 

(e)  Lost  Wills. — If  a  wiU  is  traced  into  the  testator's  possession,  and 
is  not  found  at  his  death,  the  presumption  is  that  he  destroyed  it 
for  the  purpose  of  revoking  it  {xx) ;  but  the  presumption  may  be 
rebutted,  and  it  will  be  more  or  less  strong  according  to  the  character 
of  the  custody  which  the  testator  had  over  the  will  (y).  It  is 
difficult  to  lay  down  any  general  rule  as  to  the  nature  of  the  evidence 
which  is  required  to  rebut  the  presumption  of  destruction :  it  depends 
to  a  considerable  extent  on  the  testator's  property  and  his  relations 
towards  his  family.  Where  the  will  makes  a  careful  and  detailed 
disposition  of  the  testator's  property,  and  nothing  happens  to  make 
it  probable  that  he  wishes  to  revoke  it,  the  presumption  raised  by 
the  disappearance  of  the  will  may  be  rebutted  by  slight  evidence, 
especially  if  it  is  shown  that  access  to  the  box,  or  other  place  of 
deposit  where  the  will  was  kept,  could  be  obtained  by  persons  whose 


[w)  3  Hagg.  548. 

(a;)  Atkinson  v.  Morris,  [1897]  P.  40. 

(xx)  So  if  a  will  is  written  on  several 
sheets,  and  only  some  of  them  are  found 
after  his  death,  it, is  generally  to  be  pre- 
sumed that  he  destroyed  the  others  with 
the  intention  of  revo^ngthem:  In  bonis 
Gullan,  27  L.  J.  P.  15.  Whether  this 
revokes  the  whole  will  is  another  ques- 
tion :  see  ante,  p.  144. 

(y)  Per  Cookburn,  C.  J.,  in  Sugden  v. 
ipr(?  St.  Leonards,  1  P.  D.  at  p.  217  ; 


Allan  V.  Morrison,  [1900]  A.  C.  604 ; 
Paige  v.  Brooks,  75  L.  T.  455  ;  In  tonis 
Debac,  77  L.  T.  374.  The  earUer  cases 
are  Davis  v.  Davis,  2  Ad.  223  ;  Patten  v. 
Paulton,  4  Jur.  N.  S.  341 ;  In  bonis 
Broion,  4  Jur.  N.  S.  244  ;  LilUe  v.  Lillie, 
3  Hagg.  184 ;  Wargent  v.  Boilings,  4 
Hagg.  245 ;  Tagart  v.  Squire,  1  Curt. 
289  ;  Welch  v.  PhiUips,  1  Moo.  P.  C.  C. 
299  ;  Brown  v.  Brown,  8  Ell.  &  Bl.  876  ; 
In  bonis  Shaw,  I  Sw.  &  Tr.  62, 
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interest  it  is  to  defeat  the  will.  In  fact,  it  may  almost  be  said  that  chapter  vn. 
in  such  a  case  the  presumption  is  the  other  way,  namely,  that  the 
testator  did  not  intend  to  die  intestate  (z).  Declarations  made  by 
the  testator  are  admissible,  not  as  evidence  as  to  the  fact  of  destruc- 
tion, but  as  evidence  of  intention  either  to  revoke  or  to  adhere  to 
the  will  (a). 

The  ordinary  presumption  does  not  apply  to  the  case  of  a  testator  Insanity. 
who  becomes  insane  after  the  execution  of  the  will,  and  continues 
insane  until  his  death  :   in  such  a  case  the  burden  of  shewing  that 
the  will  was  destroyed  while  the  testator  was  of  sound  mind  lies 
on  the  party  setting  up  the  revocation  (6). 

If  the  will  is  traced  out  of  the  testator's  custody,  it  is  incumbent  CuBtody  of 
on  the  party  setting  up  the  revocation  to  prove  that  the  will  " 
came  again  into  the  testator's  custody,  or  was  destroyed  by  his 
directions  (c). 

In  Flood  V.  Russell  (d),  there  was  no  direct  evidence  of  the  What  evi- 
execution  of  the  alleged  will,  but  the  fact  of  its  execution  and  its  guffiolentto 

contents  were  proved  by  oral  evidence.  prove  execu- 

tion of  will. 

(/)  Secondary  evidence  of  Contents  of  Lost  or  Destroyed  Will. — Where  Secondary 

a  will  has  been  lost  or  destroyed,  and  the  presumption  of  destruc-  evidence  of 

T-11  1  -1  r   oontentB. 

tion  ammo  revocandi  is  rebutted,  or  does  not  arise,  the  contents  of 

the  will  may  be  proved  by  secondary  evidence  :  such  as  a  draft  or 

copy,  or  oral  testimony  (e) ;  and  it  seems  that  the  oral  testimony  of 

a  single  witness  who  takes  an  interest  under  the  alleged  will  is 

sufficient  (/).     Declarations,  written  or  oral,  made  by  the  testator 

before  the  execution  of  the  will,  are  admissible  as  secondary  evidence 

of  its  contents  (g).    In  some  cases  post- testamentary  declarations 

(z)  Sugden  v.  Lord  St.  Leonards.  1  P.  638,  639. 

D.     154  ;  see    espeoiaUy    pp.    214-5 ;  (d)  29  L.  R.  Ir.  91. 

Finch  V.  Finch,  L.  R.  1  P.  &  D.  371.  (e)  See  the  cases  above  cited ;  also 

Other  cases  are  Saunders  v.  Saunders,  Olarkson  v.  Clarkson,  31  L.  J.  P.  143 

6  N.  of  C.  518  ;  Battyl  v.  Lf/les,  4  Jur.  Podmore  v.  Whatton,  33  L.  J.  P.  143 

N.  S.  718  ;  In  bonis  Gardner^  27  L.  J.  P.  In  bonis  Barber,  L.  R.,  1  P.  &  D.  267 

55 ;  In  bonis  Ripley,  4  Jur.  N.  S.  342  ;  BurU  v.  Burls,  L.  R.,  1  P.  &  D.  472 

In  bonis  Simpson,  5  Jur.  N.  S.  1366  ;  James   v.    Shrimpton,    1   P.    D.    431 

In  bonis   Pechell,    6  Jur.  N.   8.    406 ;  Harris  v.   Knighl,   15  P.   D.   170 ;  In 

Eckersley  v.  Piatt,  L.  R.,  1  P.  &  D.  281  j  bonis   Leigh,  [1892]  P.   82  ;    Flood  v. 

In  bonis  Berry,  65  L.  T.  763.  Russell,  29  L.  R.  Ir.  91. 

(a)  Whiteley  v.  King,  17  C.  B.  N.  S.  (/)  Sugden\.LordSt.Leonards,anpTa,. 

750  ;  Keen  v.  Keen.  L.  R.  3  P.  &  D.  105  ;  In   that   case   the   oral  evidence   was 

Sugden  v.  Lord  St.  Leonards,  supra  ;  Re  corroborated    by    codicils    and    other 

Sykes,  Drake  v.  Sykes,  22  T.  L.  R.  741,  documents. 

23  T.  L.  R.  747 ;    In  bonis  Mitcheson,  {g)  See  Sugden  v.  Lord  St.  Leonards, 

32  L.  J.  P.  202.  supra,  and  the  cases  there  referred  to, 

(6)  Sprigge  v.  Sprigge,  L.  R.,  1  P.  &  especially  Quick  v.  Quick,  3  Sw.  &  Tr. 

D.  608  ;  In  bonis  Crandon,  84  L.  T.  330.  442  ;  Johnson  v.  Ly/ord,  L.  R.,  1  P.  & 

(c)  Colvin  V.  Fraser,  2  Hagg.  327  ;  D.  546. 
and  see  Wynn  v.  Heveningham,  1  Col). 
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by  the  testator  as  to  his  will  have  been  admitted  as  evidence  of  its 
contents  (h),  but  their  admissibility  seems  doubtful  (i). 

It  was  laid  down  in  Sugden  v.  Lord  St.  Leonards  that  it  is  not 
necessary  that  the  whole  of  the  contents  of  a  lost  or  destroyed  will 
should  be  proved,  provided  the  Court  is  satisfied  that  the  substantial 
parts  have  been  proved.  But  the  language  of  some  of  the  judg- 
ments in  that  case  goes  beyond  the  principles  laid  down  in  other 
cases.  For  example,  it  seems  clear  that  it  is  not  sufficient  to  prove 
the  residuary  clause  in  the  alleged  will,  at  all  events  if  there  is 
reason  to  suppose  that  important  legacies  were  also  given  by  it  (/). 

Where  the  property  is  small,  the  Court  of  Probate  sometimes 
allows  the  contents  of  a  lost  will  to  be  proved,  without  requiring 
the  consent  of  all  persons  interested  (k). 

IV.— Whether  a  Codicil  is  revoked  by  Destruction  of  Will 

Sometimes  there  is  found,  among  the  papers  of  a  testator,  a  codicil 
without  the  will  of  which  it  professes  to  be  part ;  in  such  cases  the 
question  arises,  whether  or  not  the  destruction  of  the  will  (which  it 
is  to  be  presumed,  in  the  absence  of  proof  to  the  contrary,  was  the 
act  of  the  testator)  operates,  impliedly,  to  revoke  the  codicil  also. 
This  question,  of  course,. depends  mainly  upon  the  contents  of  the 
several  testamentary  documents.  If  the  dispositions  in  the  codicil 
are  so  complicated  with,  and  dependent  upon,  those  of  the  will,  as 
to  be  incapable  of  a  separate  and  independent  existence,  the 
destruction  of  the  will  necessarily  revokes  the  codicil  (l) ;  and  before 
the  Wills  Act,  the  general  presumption  in  the  Ecclesiastical  Courts 
was  rather  in  favour  of  the  intention  to  involve  a  codicil  in  the 
revocation  of  the  will  of  which  it  was  a  part,  where  a  contrary 
intention  could  not  be  collected  either  from  the  contents  of  the 
codicil  itself  or  from  extrinsic  evidence  (m).  But  if  the  codicil  was 
capable,  from  the  nature  of  its  contents,  of  subsisting  independently 
of  the  will,  its  validity  was  not  affected  by  the  destruction  of  the 
will  {n). 

The  balance  of  authority  seems  to  support  the  view  that  the 
statute  1  Vict.  c.  26,  has  done  away  with  the  presumption,  made 


(h)  Sugden  v.  Lwd  St.  Leonards, 
supra  ;  Gould  v.  Lakes,  6  P.  D.  1. 

(i)  Woodward  v.  Goulstone,  11  App. 
Ca.  469 ;  Atkinson  v.  Morris,  [1897] 
P.  40. 

{;')  Woodward  v.  Goulstone,  11  App. 
Ca.  469.  Compare  Dickinson  v.  Stidolph, 
11  C.  B.  N.  S.  341. 

(k)  In  bonis  Apted,  [1899]  P.  272  ; 
In  bonis  Brassingion,  [1902]  P.  1. 

(I)  Usticke  V.  Bawden,  2  Add.  116. 


(m)  Medlycott  v.  Assheton,  2  Add. 
229  ;  Coppin  v.  Dillon,  4  Hagg.  361, 
369.  See  as  to  the  Roman  Law  on  this 
point,  Falle  v.  Godfray,  14  App.  Ca.  70. 

(n)  Tagart  v.  Hooper,  1  Curt.  289  ; 
In  bonis  Coulthard,  11  Jur.  N.  S.  184, 
where  the  document  was  described  as 
"  a  codicil  to  any  will  and  testament  of 
me,"  but  there  was  nothing  to  shew  that 
he  had  ever  made  a  will. 
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by  the  old  law,  that  the  destruction  of  a  will  was  an  implied  revoca-  chaptek  vn. 

tion  of  a  codicil  thereto  (o).     Lord  Penzance  repeatedly  so  held, 

on  the  ground  that  sect.  20,  enacting  that  "  no  will  or  codicil  shall 

be  revoked  otherwise  than  "  by  certain  specified  methods,  plainly 

excludes  the  method  in  question  (p).     And  these  decisions  were 

followed  without   dissent   by  Butt,   J.   (q).     But   in   Sugden   v. 

Lord  St.  Leonards  (r)  a  demurrer   to  a  plea,   dependent   for  its 

validity  on  this  view  of  the  statute,  was  formally  (though  without 

argument)  overruled  by  Sir  J.  Hannen.    Perhaps,  however,  the  point 

is  not  of  much  importance.     The  presumption  already  stated  was 

never  a  strong  one,  even  under  the  old  law,  and  the  question  whether 

the  codicil  was  revoked  or  not  always  depended,  and  (supposing 

the  presumption  to  continue)  wUl  still  depend,  mainly  upon  the 

contents  of  the  codicil  (s),  and  the  effect  of  the  evidence  adduced 

to  rebut  the  presumption  (t). 

It  seems  that  if  the  will  and  codicil  are  written  on  the  same  piece 
of  paper,  and  the  testator  cuts  off  the  signature  to  the  wUl,  slight 
evidence  is  sufficient  to  shew  that  he  meant  also  thereby  to  revoke 
the  codicil  (m). 

The  question  whether  the  revocation  of  a  will  by  a  codicil,  impliedly 
revokes  an  intermediate  codicil,  is  referred  to  later  {v). 


V Obliterations,    Interlineations,  Cancellations,  &c The  obliterations. 

Wills  Act  enacts  (sect.  21)  "  that  no  obliteration,  interlineation,  or  to'be  aigneci 
other  alteration  (w),  made  in  any  will  after  the  execution  thereof,  and  attestud. 

shall  be  valid  or  have  any  effect,  except  so  far  as  the  words  or  effect 
of  the  will  before  such  alteration  shall  not  be  apparent,  unless  such 

(o)  See  per  Sir  H.  Fust,  Clogstoun  v.  consider  the  Act  to  be,  that  even  where 
WalcoU,  12  Jut.  i22  ;  Inbonis HaUiwell,  the  codicil  was  unintelligible  without 
9  Jur.  1042  ;  followed  by  Sir  C.  Cress-  the  will  (the  contents  of  which  were  un- 
well) Qrimwood  v.  Cozens,  6  Jur.  N.  S.  known),  he  held  himself  bound  to  admit 
497  ;  In  bonis  Button,  32  L.  J.  P.  137.  the  codicil  to  probate  and  leave  the 
Whether  under  the  old  law  the  pre-  question  of  its  operation  to  the  Court  of 
sumption  existed  with  respect  to  codi-  Construction,  In  bonis  Turner,  L.  E., 
oils  dealing  with  freehold  land,  appears  2  P  &  D.  403. 

never    to    have    been    decided.     The  (*)  In  Clogstoun  v.    Walcott  and  In 

Statute  of  Frauds,  sect.  6,  does  not,  for  bonis  HaUiwell,  and  in  In  bonis  GouU- 

this    purpose,    diSer    materially   from  hard,  11  Jur.  N.  S.  184,  and  In  bonis 

1  Vict.  c.  26,  s.  20.  Clements,  [1892]  P.    254,   the  codicils 

(p)  Black  V.  JMing,  L.  R.,  1  P.  &  D.  were  held  not  to  be  revoked.     See  also 

685  ;  In  bonis  Savage,  L.  R.,  2  P.  &  D.  In  bonis  Elliee,  33  L.  J.  P.  27. 

78 ;  In  bonis  Turner,  ib.  403  ;  Eyre  v.  (u)  In  bonis  Bleckley,  8  P.  D.  169. 

Eyre,  [1903]  P.  131.  (u)  Post,  p.  169. 

{q)  Gardiner  v.  Courthope,  12  P.  D.  (w)  As   to  what  is  an  "  interlinea- 

14.     See  also  Paige  v.  Brooks,  75  L.  T.  tion,"  see  In  bonis  Birt,  L.  R.  2  P.  &  D. 

455.  214;    In  bonis  Greenwood,  [1S92]  F.  1. 

(r)  1  P.  D.   154,  206  ;  the  plea  had  In  both  these  cases  the  grant  was  made 

already  been  pronounced  to  be  not  true  by  consent.     See   LeoTutrd  v.  Leonard, 

in  fact.  [1902]  P.  at  p.  244. 

(»)  So  imperative  did  Lord  Penzance 
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alteration  shall  be  executed  in  like  manner  as  hereinbefore  is 
required  for  the  execution  of  the  will ;  but  the  will,  with  such 
alteration  as  part  thereof,  shall  be  deemed  to  be  duly  executed, 
if  the  signature  of  the  testator  and  the  subscription  of  the  witnesses 
be  made  in  the  margin,  or  on  some  other  part  of  the  will  opposite 
or  near  to  such  alteration,  or  at  the  foot,  or  end  of,  or  opposite  to 
a  memorandum  referring  to  such  alteration,  and  written  at  the  end 
or  some  other  part  of  the  will." 

With  respect  to  a  will  executed  before  1838,  the  question  whether 
it  is  revoked  or  altered  by  any  act  apparent  on  the  face  of  it,  done 
on  or  after  that  date,  as  by  erasure,  obliteration  or  interlineation, 
must  be  determined  by  reference  to  the  provisions  of  the  Act  I.Vict, 
c.  26 ;  but  the  question  whether-  it  is  revoked  by  any  act  not 
apparent  on  the  face  of  it,  and  done  on  or  after  that  date,  must 
be  determined  with  reference  to  the  law  as  it  stood  before  the 
act  (a;). 

Where  obliterations  and  interlineations  appear  on  the  face  of 
a  will,  and  there  is  no  evidence  to  show  when  they  were  made,  the 
presumption  is  that  they  were  made  after  the  execution  of  the  will  (y) ; 
but  it  seems  that  slight  evidence  is  sufficient  to  rebut  the 
presumption,  unless  the  alterations  are  of  an  important 
character  (z). 

If  there  be  a  codicil  to  the  will,  and  the  codicil  refers  to  unattested 
alterations  in  the  will,  this  incorporates  them  in  the  codicil  (a).    If 


{x)  In  bonis  Livock,  1  Curt.  906 ; 
Hobbs  V.  Knight,  ib.  768  ;  Brooke  v. 
Kent,  3  Moo.  P.  C.  0.  334;  Countess 
Ferraris  v.  Marquis  of  Hertford  (Croker 
V.  Marquis  of  Hertford),  3  Curt.  468,  4 
Moo.  P.  C.  C.  355  ;  and  see  Andrews  v. 
Turner,  3  Q.  B.  177. 

(y)  Cooper  v.  Bockett,  4  Moo.  P.  C. 
419 ;  Simmons  v.  Budall,  1  Sim.  N.  S. 
115;  Burgoyne  v.  Showier,  1  Rob.  5 ; 
In  bonis  Thomson,  3  N.  of  C.  441 ;  Qre- 
villev.  Tylee,  7  Moo.  P.  C.  320;  Gann 
V.  Gregory,  3  D.  M.  &  G.  777 ;  Doe  d. 
Shalleross  v.  Palmer,  16  Q.  B.  747  ;  In 
bonis  James,  1  Sw.  &  Tr.  238  ;  In  bonis 
White,  30  L.  J.  P.  55 ;  Williams  v.  Ashton. 
IJ.  &  H.  115  ;  Be  Cruttenden,  30  W.  R. 
57  ;  infra,  note  (z).  If  the  words  cannot 
be  ascertained,  the  probate  may  ap- 
parently be  granted  with  blanks  where 
the  erasures  occur,  Doherty  v.  Dwyer,  25 
L.  R.  Ir.  297.  As  to  alterations  where 
a  will ,  is  dated  before  the  Wills  Act, 
see  In  bonis  Streaker,  28  L.  J.  P.  50 ; 
Banks  v.  Thmnkm,  11  Hare,  180;  Ben- 
son V.  Benson,  L.  R.,  2  P.  &  D.  172. 

(z)  Keigwin  v.  Keigwin,  3  Curt.  607  ; 


In  bonis  Jacob,  1  N.  of  0.  401 ;  In  bonis 
Hindmarch,  L.  R.,  1  P.  &  D.  307 ; 
Tyler  v.  Merchant  Taylors'  Co.,  15 
P.  D.  216;  In  bonis  Duffy,  Ir.  R.  5 
Eq.  506 ;  Moore  v.  Moore,  Ir.  R.  6  Eq. 
166;  In  bonis  Greenwood,  [1892]  P. 
7  ;  In  bonis  Tonge,  66  L.  T.  60. 
Generally  declarations  of  the  testa- 
tor are  admissible  for  this  purpose, 
whether  made  before  or  at  the  time  of 
the  execution  of  his  wiU,  Doe  d.  Shall- 
eross v.  Palmer,  16  Q.  B.  747  ;  In  bonis 
Hardy,  30  L.  J.  P.  142 ;  In  bonis  Sykes, 
L.  R.,  3  P.  &  D.  26 ;  Dench  v.  Dench, 
2  P.  D.  60.  Whether  those  made  after- 
wards are  admissible  does  not  seem  to 
be  settled :  see  cases  cited  above,  p.  154. 
It  is  not  enough  that  the  alterations  bear 
earlier  date  than  the  will :  In  bonis 
Adamson,  L.  R.,  3  P.  &  D.  253.  In  Be 
Cruttenden,  30  W.  R.  57,  an  interlinea- 
tion affecting  a  devise  of  realestate  was 
presumed  to  have  been  made  before 
execution,  on  the  ground  that  it  had 
been  included  in  the  probat«  many 
years  before. 

(a)  In  bonis  Heath,  [1892]  P.  253. 
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the  codicil  takes  no  notice  of  them,  the  presumption  is,  that  they  chapter  vn. 

weremadeafter  the  date  of  the  codicil  (6).     And  the  same  presump- 

tions  hold  regarding  mutilation  (c).     But  evidence  is  admissible 

to  shew  that  the  alterations  in  the  will  were  made  before  the  execution 

of  the  codicil,  and  this  is  generally  sufficient  to  incorporate  them  {d), 

unless  the  circumstances  shew  that  the  testator  did  not  treat  them 

as  effectual  alterations  (e). 

Where  a  will  has  been  drawn  with  blanks  left  for  the  names  of  the  where  altera- 

legatees  and  the  amount  of  the  legacies,  or  the  like,  which  blanks  are  ''°"^  ^^° 
°  .  necessary 

afterwards  filled  up,  but  there  is  no  evidence  to  show  when,  the  to  supply 
presumption  is  that  the  blanks  were  filled  in  before  execution.  '''^"^^; 
And  although  there  may  have  been  no  blanks,  but  the  names  ag^gg 
of  the  legatees  are  found  interlined,  yet  if  the  interlineation  only 
supplies  a  blank  in  the  sense,  and  appears  to  have  been  written 
with  the  same  ink  and  at  the  same  time  as  the  rest  of  the  will,  the 
Court  will  conclude  that  it  was  written  before  execution  (/).     In 
Birch  V.  Birch  (g),  where  some  blanks  were  filled  in  with  black  ink 
and  others  with  red,  it  was  presumed  that  the  additions  in  black 
ink  were  made  before  execution,  but  that  those  in  red  ink  were 
made  after  execution,  the  envelope  in  which  the  will  was  found 
appearing  to  have  been  sealed,  opened  and  re-sealed. 

Pencil  alterations  made  before  execution,  if  the  body  of  the  wiU  Pencil 
is  in  ink,  are  generally  disregarded,  being  prima  facie  merely  "■*^™*''°°8- 
deliberative  (h) .     But  if  a  blank  is  filled  up  in  pencil  before  execution, 
the  matter  so  inserted  will  be  included  in  the  probate  {i).    And  if 
a  clause  which  is  inconsistent  with  the  rest  of  the  will  is  struck  out 
in  pencil,  it  may  be  treated  as  cancelled  (/). 

Where  an  attestation  clause  referred  to  "  a  few  erasures  and  inter-  Alterations 

lineations  "  having  been  made  before  execution,  it  was  inferred,  referred  to 

generally. 

(5)  Luahington   v.    Onslow,    12   Jur.  polation  was  included  in  the  probate, 

465  ;  Rowley  v.  Merlin,  6  Jur.  N.  S.  although  it  interrupted  the  sense :  sed 

1165  ;  and  compare  In  bonis  Mills,  11  quaere. 

Jur.  1070.  (?)  6  N.  of  C.  581. 

(c)  Christmas  v.  Whinyates,  32  L.  J.  (h)  Qann,  v.  Gregory,  3  D.  M.  &  G. 
P.  73.  777  ;  In  bonis  Adams,  L.  R.,  2  P.  &  D. 

(d)  See  In  bonis  Hall,  L.  R.,  2  P.  &  367.  See  In  bonis  Hall,  supra,  n.  (d). 
D.,  256,  where  the  alterations,  being  in  As  to  what  alterations  were  delibera- 
penoil,  were  held  to  be  merely  delibera-  tive  under  the  old  law,  if  made  after 
tive.  But  in  Tyler  v.  Merchant  Taylors'  execution,  see  Dickinson  v.  Sfidoljih, 
Co.  (15  P.  D.  216),  alterations  made  in  11  C.  B.  N.  S.  341 ;  Ibbott  v.  Bell,  34 
a  win   (one  in    pencil)    were   held   to  Bea.  395. 

be     incorporated     by     a     subsequent  (i)  Kell  v.  Charmer,  23  Bea.  195.     It 

codicil.  does  not  appear  whether  any  difficulty 

(e)  See  Re  Hay,  [1904],  1  Ch.  317.  was  raised  by  the  Court  of  Probate  as 
(/)  In  bonis  Cadge,  L.  R.,  1  P.  &  D.  to  evidence. 

543  ;  In  bonis  King,  23  W.  R.  552.     In  (;')  In  bonis  Tonge,  66  L.  T.  60. 

In  bonis  Swindin,  2  Rob.  192,  an  inter- 
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CHAPTER  vn.  from  the  appearance  of  the  document,  that  all  the  alterations  had 
been  made  before  execution  {k). 


Alterations 
made  after 
execution. 


Where  new 
sheets  are 
interpolated. 


Memoran- 
dum as  to 
alterations. 


Confirmation 
by  codicil. 


Pencil 
alterations. 


Alterations  may  be  made  after  the  execution  of  the  will,  and  are 
effectual  under  sect.  21  of  the  Wills  Act  (I),  if  properly  identified 
by  the  signature  of  the  testator  and  two  witnesses.  Thus  inter- 
lineations made  in  a  will  after  execution,  opposite  which  the  testator 
and  the  two  original  attesting  witnesses  have  written  their  names  in 
the  margin,  will  be  included  in  the  probate  (m).  But  the  signature 
of  the  witnesses  alone  is  not  sufficient,  unless  the  will  is  re- 
executed  (n).  And  where  a  testator  made  some  alterations  in  his 
wUl,  and  he  and  the  attesting  witnesses  traced  over  their  former 
signatures  with  a  dry  pen,  and  the  witnesses  put  their  initials  in 
the  margin  opposite  to  the  several  alterations,  it  was  held  that  the 
alterations  were  not  duly  executed  (o). 

In  Leona/rd  v.  Leonard  (p),  the  testator  executed  a  will  written 
on  five  sheets ;  he  afterwards  destroyed  thB  first  two  sheets  and 
substituted  two  others,  each  of  which  was  signed  by  him  and  by 
the  two  witnesses  who  attested  the  original  will.  It  was  held  by 
Gorell  Barnes,  J.,  that  the  two  new  sheets  could  not  be  considered 
as  "  alterations  "  within  the  meaning  of  sect.  21  of  the  Wills  Act. 

Where  two  alterations  are  made  in  a  will  after  execution,  and  at 
the  end  of  the  will  there  is  written  a  memorandum  (duly  executed 
and  attested)  referring  expressly  to  only  one  of  the  alterations,  it  may 
be  inferred  from  the  nature  of  the  alterations  that  both  were 
intended  to  be  referred  to  (q). 

As  already  mentioned,  where  a  testator  alters  his  will  by  unat- 
tested alterations,  and  afterwards  makes  a  codicil  to  it,  this  confirms 
the  alterations  (r),  unless  it  appears  from  the  codicil  or  otherwise 
that  the  alterations  were  merely  deliberative  (s). 

Under  the  old  law,  which  allowed  alterations  to  be  made  in  a 


(k)  Doherty  v.  Dwyer,  25  L.  R.  Ir. 
297.  Compare  In  bonis  Treeby,  post, 
note  (g). 

(I)  Ante,  p.  155. 

(m)  In  bonis  Wingrove,  15  Jur.  91. 
The  initials  of  the  testator  and  wit- 
nesses are  sufficient:  In  bonis  Hinds, 
16  Jur.  1161 1  In  bonis  Blewitt,  5  P.  D. 
116.  And  if  alterations  are  made 
in  the  same  sentence,  partly  on  one 
page  and  partly  on  another,  it  may  be 
sufficient  for  the  testator  and  witnesses 
to  sign  their  names  on  the  first  page 
only :  In  bonis  Wilkinson,  6  P.  D.  100. 
Probably  alterations  made  after  execu- 
tion can  be  validly  identified  by  the 


initials  of  two  witnesses  different  from 
those  who  originally  attested  the  will, 
but  the  point  has  not  been  decided. 
(See  Sol.  Journal,  Vol.  52,  p.  386.) 

(n)  In  bonis  Shearn,  50  L.  J.  P.  15. 

(o)  In  bonis  Cunningham,  29  L.  J.  P. 
71 ;  In  bonis  Martin,  6  N.  of  C.  694. 

(p)  [1902]  P.  243.  See  the  remarks 
on  this  case,  above,  p.  147. 

(g)  In  bonis  Treeby,  L.  E.,  3  P.  &  D. 
242. 

(r)  U  bonis  Heath,  [1892]  P.  263 ; 
Tyler  v.  Merchant  Taylors'  Co.,  15  P.  D. 
216. 

(s)  Be  Hay,  [1904]  1  Ch.  317. 
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will  of  personalty  without  formality  (t),  the  question  often  arose  chaptbe  vn. 

whether  alterations  made  in  pencil  were  final  or  merely  deliberative, 

the  presumption  being  that  they  were  not  intended  as  final  (^«). 

The  question  can  still  arise  where  an  altered  will  is  confirmed  by  a 

codicil,  and  the  presumption  is  the  same  as  under  the  old  law  (v). 

But  the  presumption  is  not  always  acted  on  (w). 

In  Oldroyd  v.  Harvey  (x),  a  testator  duly  executed  a  will  and  Addition 

codicil ;    he  afterwards  added  some  words  to  the  codicil,   and  *°  *'.''?,' 

codicil. 

proceeded  to  write,  on  the  same  piece  of  paper,  below  the  codicil, 
some  further  dispositions  commencing  thus  :  "  I,  the  within  named 
H.  L.,  hereby  declare  this  to  be  a  codicil  to  my  within- written 
will  (y).  I  revoke,  &c."  This  second  codicil  was  duly  executed 
and  attested.  The  second  codicil  and  the  addition  to  the  first 
codicil  were  written  by  the  testator  at  one  sitting.  It  was  held 
that  the  addition  to  the  first  codicil  formed  part  of  the  second 
codicil  and  must  be  admitted  to  probate. 

The  doctrine  of  dependent  relative  revocation  applies  to  partial  Dependent 
revocation  by  obliteration  or  cancellation  (2).  Thus,  if  a  testator  jeTOpation 
bequeaths  "  to  A.  B.  a  legacy  of  one  hundred  pounds,"  and  erases 
the  amount,  leaving  words  of  bequest  and  the  name  of  the  legatee, 
(his  is  taken  to  shew  an  intention  to  substitute  some  other  amount, 
and  that  intention  having  failed,  the  amount  of  the  original  bequest 
can  be  supplied  by  parol  evidence  (a).  So  if  a  testator  erases  the 
amount  and  writes  some  other  amount  over  it  (6).  But  if  the 
bequest  is  "  to  A.  B.,  one  hundred  and  fifty  pounds,"  and  the 
testator  erases  the  words  "  one  hundred  and,"  without  substituting 
any  other  amount,  it  is  inferred  that  the  testator's  intention  was 
simply  to  revoke  the  bequest  pro  tanto,  and  the  bequest  of  the  one 
hundred  pounds  being  illegible,  the  legacy  stands  at  fifty  pounds  (c). 

It  follows  from  the  terms  of  the  statute  that  no  cancellation  or  Effect  of 

obliteration. 

(t)  Ravenaaro/t  v.  Hunter,  2  Hagg.  65.  of  the  sheets. 

(m)  Hawkes  v.  Hawkes,  1  Hagg.  322  ;  (z)  Cases   under   the   old   law   are  : 

Edwards  v.  Astley,  ib.  490 ;   Parkin  v.  Winsor  v.   Pratt,  5  J.   B.   Moo.  484 ; 

£aii7>in(2(/e,  3  Phillim.  321  ;  Lavender  v.  Dickinson  v.  Stidolph,  11  C.  B.  N.  S. 

Adams,  1  Add.  406  ;  Francis  v.  Orover,  341  ;   Ibbott  v.  Bell,  34  Bea.  395  ;  Lim- 

5  Ha.  39.     As  to  wills  originally  written  bery  v.   Mason,   Com.   451  ;    s.c,  s.n. 

partly  in  pencil,  see  ante,  p.  106.  Hide  (Hyde)  v.  Mason,  8  Vin.  Abr.  140  ; 

{v)  In  bonis  Hall,  L.  R.,  2  P.  &  D.  Kirke  v.  Kirke,  4  Russ.  435 ;   Locke  v. 

256.  James,  11  M.  &  W.  901. 

(jo)  Tyler  v.  Merchant  Taylors'  Co.,  (a)  See  In  bonis  Hors/ord,  L.  R.,  3  P. 

15  P.  D.  216.  &  D.  211,  cited  infra. 

{x)  [1907]  P.  326.  (b)  In  bonis  Nelson,  Ir.  R.,  6  Eq.  569. 

{y)  The  wiU  was  written  on  one  side  (c)  In  bonis  Nelson,  supra ;  In  bonis 

of  several  sheets  of  brief  paper,  and  the  Ibbetson,  2  Curt.  337. 
two  codicila  were  written  on  the  back 
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by  pasting 
paper  over 
words 


obliteration  (unless  attested  in  manner  required  by  the  act,  or 
confirmed  by  a  codicil,  or  unless  it  prevents  the  words,  as  originally 
written,  from  being  apparent),  can  operate  as  a  revocation  of  a  testa- 
mentary disposition,  however  clearly  the  testator  may  have  expressed 
his  intention  (d).  In  some  cases  the  name  of  a  legatee,  which  has- 
been  completely  obliterated  by  the  testator,  has  been  supplied  by 
inference  from  the  context  (e).  Even  if  the  testator  partially  erases 
his  own  signature  and  those  of, the  attesting  witnesses,  this  is  no 
revocation  (/).  Glasses  (g),  and  special  arrangements  of  light  (h), 
have  been  used  for  discovering  what  the  words  obliterated  originally 
were  ;  but  parol  evidence  is  inadmissible  (i),  except  in  those  cases 
where  the  obliteration  was  made  for  the  purpose  merely  of  altering 
the  amount  of  the  gift  and  not  of  revoking  it ;  in  which  case,  there 
being  no  intention  to  revoke  except  for  the  purpose  of  substituting 
a  gift  of  a  different  amount,  if  the  latter  cannot  take  place  by  reason 
of  the  substituted  words  not  being  properly  attested,  the  former 
gift  will  now  (as  under  the  Statute  of  Frauds)  remain  good,  and 
evidence  must  be  admitted  to  show  what  the  original  words  were  (j), 
The  same  rule  applies,  where  the  necessary  evidence  is  forthcoming, 
to  an  erasure  of  the  name  of  a  legatee  (k) ;  and  to  an  erasure  of 
the  name  of  an  executor  (Z). 

Where  the  obliteration  has  been  effected  by  pasting  a  piece  of 
paper  over  a  complete  clause  in  the  will,  the  Court  will  not  order 
it  to  be  removed,  but  will  endeavour  to  ascertain  what  the  words 
of  the  clause  are  ;  if  this  can  be  done  they  are  "  apparent  "  within 
the  meaning  of  the  section  (m).  But  where  the  testator  has  only 
covered  up  the  amount  of  the  legacy,  leaving  the  legatee's  name 
untouched,  the  Court  will  consider  it  a  case  of  dependent  relative 
revocation,  and  will  endeavour  to  discover  the  .amount  of  the 


(d)  In  bonis  Dyer,  5  Jur.  1016 ;  In 
bonis  Fary,  15  Jur.  1114  ;  Stephens  v. 
Taprell,  2  Curt.  458  ;  In  bonis  Beavan, 
ib.  369 ;  In  bonis  Rose,  4  N.  of.  C.  101 ;  In 
bonis  Brewster,  29  L.  J.  P.  69 ;  Sturton 
V.  WUtloch,  52  L.  J.  P.  29. 

(e)  Furniss  v.  Phear,  36  W.  R.  521. 
(/)  In  bonis  Godfrey,  69  L.  T.  22. 
(g)  In  bonis  Ibbetson,  2  Curt.  337  ; 

Lushington  v.  Onslow,  12  Jur.  465  ;  In 
bonis  Brasier,  [1899]  P.  36. 

{h)  Ffinch  v.  Gorribe,  [1894]  P.  191. 

(i)  Townley  v.  Watson,  3  Curt.  761. 

(}')  Soar  V.  Dolman,  3  Curt.  121 ; 
Brooke  v.  Kent,  3  Moo.  P.  C.  C.  334  ;  In 
bonis  Ibbetson,  2  Curt.  337  ;  In  bonis 
Reeve,  13  Jur.  370.  See  In  bonis  Nel- 
son, Ir.  E.,  6  Eq.  569  ;   In  bonis  Hors- 


ford,  post ;  Jefery  v.  Cancer  Hospital, 
57  L.  T.  600.  If  there  is  no  evidence 
what  the  words  were,  probate  is  decreed 
in  blank,  In  bonis  James,  1  Sw.  &  Tr. 
238 ;  DoherU/  v.  Dwyer,  25  L.  R.  Ir. 
297. 

(k)  In  bonis  McCahe,  L.  R.,  3  P.  & 
D.  94.    See  Shmt  v.  Smith,  4  East,  419. 

(I)  In  bonis  Parr,  29  L.  J.  P.  70  ;  In 
bonis  Harris,  29  L.  J.  P.  79 ;  In  bonis 
Greenwood,  [1892]  P.  7.  See  also  per 
Sir  W.  Grant,  7  Ves.  379  ;  and  Hale  v. 
Tokelove,  2  Rob.  318,  noticed  post; 
In  bonis  McCahe,  L.  R.,  3  P.  &  D.  94. 
In  bonis  Bedford,  5  N  of.  C.  188,  is 
contra.     Sed  qu. 

(m)  In  bonis  Horsford,  L.  R.,  3  P.  & 
D.  211 ;  Ffinthw.  Combe,  [1894]  P.  191. 
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legacy  originally  bequeathed  by  removing  the  piece  of  paper  (n).  chaptbe  vii. 
And  it  seems  that  where  the  testator  has  written  words  on  the  back 
of  a  testamentary  paper  and  afterwards  pasted  a  piece  of  paper  over 
them,  the  Court  can  direct  the  removal  of  it  in  order  to  ascertain 
whether  the  words  amount  to  a  revocation  (o). 

Striking  a  pen  through  the  gift  to  a  legatee,  though  not  now  a  Satisfaction 
sufficient  revocation  of  a  legacy,  and  not  to  be  noticed  in  the  probate,  ^^  T^*^  J"-^ 
may  nevertheless  not  be  altogether  without  use ;  for  where  the 
testator  has  paid  a  sum  in  his  lifetime  to  the  legatee,  it  seems  that 
the  fact  of  the  gift  being  struck  out  in  the  original  will,  would  be 
received  as  evidence  that  the  payment  was  intended  to  be  in  satis- 
faction of  the  legacy  (p) ;  and  the  Court  of  Probate  has  sometimes 
granted  fac-simile  probate  of  a  will,  shewing  interlineations,  or 
parts  of  the  will  struck  through  (y). 

VI.— Revocation  by  Alteration  of  Estate  under  old  Law.—  under  the 
"  Under  the  old  law,  it  was  essential  to  the  validity  of  a  devise  of  free-  °^^  ^^• 
hold  lands,  that  the  testator  should  be  seised  thereof  at  the  making 
of  the  wUl,  and  that  he  should  continue  so  seised  without  interruption 
until  his  decease  (r).  If,  therefore,  a  testator,  subsequently  to  his 
will,  by  deed  aliened  lands,  which  he  had  disposed  of  by  such  will, 
and  afterwards  acquired  a  new  freehold  estate  in  the  same  lands, 
such  newly-acquired  estate  did  not  pass  by  the  devise,  which  was 
necessarily  void  "(s).  And  a  devise  of  land  which  the  testator  had 
contracted  to  purchase  was  revoked  by  his  afterwards  having  it 
conveyed  to  him  to  uses  to  bar  dower  (t). 

As  equity  follows  the  law,  the  same  general  principles  which 
governed  the  revocation  of  devises  of  legal  estates,  were  held  to 
apply  to  devises  of  equitable  interests.  The  devise  of  such  an 
interest,  therefore,  was  liable  to  be  revoked  by  a  conveyance 
similar  to  that  which  would  have  revoked  a  devise  at  law  (u). 

(»)  Ibid.  devise  of  mortgaged  lands,  see  Strode  v. 

(o)  In  bonis  Gilbert,  [1893]  P.  183.  Lady  Falkland,  2  Vem.  621 ;    YardUy 

■  (ji)  TiBining  v.  Powell,  2  Coll.  262.  v.  Holland,  L.  B.,  20  Eq.  428. 

(g)  Oann  v.  Oregory,  3  D.  M.  &  G.  (t)  Jacob  v.  Jacob,  78  L.  T.  825,  82 

777  ;  Shea  v.  Boscfietti,  23  L.  J.  Ch.  652.  L.  T.  270  ;   Rawlins  v.  ^urgi3,  2  V.  & 

(r)  So  in  the  case  of  a  devise  of  a  B.  382  ;  Plowden  v.  Hyde^  2  D.  M.  &  G. 

freehold  lease  renewed  subsequently  to  684. 

the  will,  Marwood  v.  Turner,  3  P.  W.  (a)  As  to  revocation  of  a  will  under 

163.     Seous  in  the  case  of  the  alteration  the  old  law  by  conveyance  of  the  entire 

of  a  contingent  remainder  or  contingent  estate  of  freehold,  though  made  for  a 

executory  interest  into  a  vested  remain-  partial  purpose,  e.g.,  to  secure  a  jointure 

der,  Jackson  v.  Hurlock,  2  Ed.  263.  rentcharge,  see  Qoodtitlc  v.  Otway,  2  H. 

(a)  This  statement  of  the  law  is  by  Bl.   616,    1    B.   &    P.    576,    7   T.    K 

Mr.  Jarman,  first  edition,  p.  130.     As  399  ;    Cave    v.    Holford,   3    Ves.    650, 

to   the    effect   of    a   purchase   of   an  7  Br.  P.  C.  Toml.  593 ;  see  also  Parsons 

equity  of  redemption   in   revoking  a  v.  Freeman,  3  Atk.  741,  2  Ves.  jun. 

J. — VOL.  I.  11 
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OHAPTBR    vn. 

Devises  not  to 
be  revoked  as 
to  testator's 
disposable 
interest  at 
decease,  by 
conveyance 
or  like  act. 


Sale  or 
conveyance 
of  devised 
land. 


Devise  is 
revoked  by 
contract  to 
seU. 


VII.— Revocation  by  Alteration  of  Estate  under  present  Law. — 

The  revocation  of  devises  by  an  alteration  of  estate  was  placed  on 
an  entirely  new  footing  by  the  statute  1  Vict.  c.  26,  which  provides 
(sect.  23),  that  no  conveyance  or  other  act  made  or  done  subse- 
quently to  the  execution  of  a  will  of  or  relating  to  any  real  or 
personal  estate  therein  comprised,  except  an  act  by  which  such  will 
shall  be  revoked  as  aforesaid,  shall  prevent  the  operation  of  the 
wiU  with  respect  to  such  estate  or  interest  in  such  real  or  personal 
estate,  as  the  testator  shall  have  power  to  dispose  of  by  will  at  the 
time  of  his  death  (v). 

In  regard  to  wills  which  are  within  this  section,  a  subsequent 
conveyance  of  the  devised  property  will  not  produce  revocation, 
except  so  far  as  it  substantially  alienates  the  estate,  and  withdraws 
it  from  the  operation  of  the  devise  by  vesting  the  property  in 
another.  If  a  testator,  after  devising  an  estate,  sells  and  conveys 
it  to  a  third  person,  of  course  the  devise  is  still  (as  formerly)  rendered 
inoperative,  and  the  devisee  can  have  no  claim  to  the  proceeds  of 
the  sale,  even  though  the  will  should  have  directed  the  conversion 
of  the  property,  and  the  proceeds  can  be  traced  into  an  invest- 
ment {w).  If  the  testator  sells  a  specifically  devised  piece  of  land, 
and  afterwards  buys  another  piece  of  land  answering  the  same 
description,  the  question  whether  that  passes  by  the  devise  is 
governed,  not  by  sect.  23,  but  by  sect.  24,  the  effect  of  which  is 
considered  in  Chapter  XII. 

Where  the  testator  contracts  to  sell  the  devised  estate,  and  dies 
without  having  executed  a  conveyance  to  the  purchaser,  the  devise 
remains  in  force  as  to  the  legal  estate  and  no  further,  this  being  all 


431 ;  Vawser  v.  Jeffrey,  16  Ves.  519, 
2  Sw.  268;  Briggs  v.  Watt,  2  Jur. 
N.  S.  1041  ;  Walker  v.  Armstrong,  21 
Beav.  284,  8  D.  M.  &  G.  531  ;  Power  v. 
Power,  9  Ir.  Ch.  Rep.  178.  The  rule 
stated  in  the  text  admitted  of  two  ex- 
ceptions : — 1st,  both  at  law  and  in 
equity,  in  the  case  of  a  partition  merely 
assuring  to  the  testator  an  estate  in 
severalty  corresponding  to  his  former 
undivided  share,  Luther  v.  Kirhy,  3  P. 
W.  169,  n.,  8  Vin.  Ab.  148,  pi.  30  ;  Ris- 
ley  V.  Baltinglass,  T.  Raym.  240  ;  Webb 
V.  Temple,  1  Freem.  542  ;  Barton  v. 
Croxall,  Taml.  164.  But  the  manner 
of  partition  might  cause  revocation,  see 
Knollya  v.  Almck,  5  Ves.  648,  7  ib.  558  : 
of.  PhiUips  V.  Turner,  17  Beav.  194.  In 
Grant  v.  Bridger,  L.  R.,  3  Eq..347,  it 
was  attempted  to  bring  within  these 
authorities  a  case  where  commoners, 
after  devise,  joined  with  the  owners  of 


the  soil  in  conveying  the  land  to  trus- 
tees, and  took  back  shares  of  the  land 
in  severalty,  but,  of  course,  unsuccess- 
fully. 2ndly,  in  equity,  a  wiU  was  only 
partially  revoked  by  a  subsequent 
mortgage  of  the  devised  land,  Hall  v. 
Dench,  1  Vem.  329,  342,  but  see  2  Ch. 
Rep.  54  ;  Perkins  v.  Walker,  1  Vem.  97. 
See  further  as  to  revocation  of  wills  by 
alteration  of  estate  under  the  old  law, 
the  4th  edition  of  this  work.  Vol.  I. 
pp.  147  et  seq. 

(v)  As  to  the  meaning  of  the  section, 
see  Blake  v.  Blake,  15  Ch.  D.  at  p.  487. 

(w)  See  Arnald  v.  Arnald,  1  Br.  C.  C. 
401  ;  M anion  v.  Tabois,  30  Ch.  D.  92. 
Even  if  the  testator  takes  a  mortgage 
from  the  purchaser  to  secure  the  pur- 
chase-money, the  benefit  of  the  mort- 
gage debt  does  not  pass  to  the  devisee  : 
Be  Clowes,  [1893]  1  Ch.  214. 
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the  interest  which  the  testator  has  power  to  dispose  of  at  his  decease,  chapter  vn. 

and  the  conversion,  as  between  the  real  and  personal  representatives, 

being  completely  effected,  and  the  estate  of  the  vendor  being  in 

contemplation  of  equity,  "  disposed  of  "  by  the  contract  (supposing 

it  to  be  a  binding  one  (aj),)  the  devisee  takes  only  the  legal  estate  (y), 

and  the  purchase-money  constitutes. part  of  the  testator's  personal 

estate  (z). 

A  devise  is  also,  as  a  general  rule,  revoked  or  adeemed  if  the  Effect  of 
land  is  converted,  during  the  testator's  lifetime,  by  some  person  co™vCT^on^ 
other  than  the  testator,  or  by  operation  of  law  ;  as,  by  act  of  parlia- 
ment (a),  or  by  an  order  for  sale  pronounced  by  a  Court  of  competent 
jurisdiction  (b),  or  by  compulsory  sale  under  the  Lands  Clauses  Acts 
or  similar  acts  (c),  or  by  sale  under  a  power  given  by  the  testator 
to  a  mortgagee  (d).    And  although  the  converting  effect  of  a  sale 
under  an  act  of  parliament  or  under  an  order  of  Court  is  neutralised 
if  the  statute  (e)  or  order  (/)  directs  a  re-investment  in  land  to  be 
settled  to  the  same  uses,  yet  it  seems  clear  that  this  would  not  cause 
the  will  to  operate  on  the  substituted  land  (c/).    For  the  same 
principle  seems  to  apply  as  that  which  governs  the  case  of  land 
being  appointed  under  a  power,  and  afterwards  sold  under  a  power 
of  sale  containing  a  direction  for  re-investment  in  land  (h). 

A  sale  by  the  Court  in  lunacy  formerly  operated  as  a  conversion  Sale  in 
for  all  purposes  (i),   but  this  rule  was  altered  by  the  Lunacy  '""""y' 

(a;)  As   to    which   see   infra,    Chap.  XXIII.  The  order  operates  a  conversion 

XXIII.,  where  the  effect  of  rescinding  as  from  its  date,  and  before  any  sale  has 

the  contract  after  the  testator's  death  is  taken  place,  Hyett  v.  Mekin  25  C!h.  D 

considered.  735. 

(y)  As  to  the  operation  of  a  devise  of  (c)  See  Chap.  XXIII. 

trust  estates,  see  Lysaght  v.  Edwards,  (d)  Wright  v.  Rose,  2  S.  &  St.  323  • 

2  Ch.  D.  499.     The  provisions  of  the  Bourne  v.  Bourne,  2  Hare,  35.    In  both 

Conveyancing  Act,  1881  (ss.  4,  30),  and  these  cases  no  sale  was  made  until  after 

of  the  Land  Transfer  Act  (Part  I.)  must  the  testator's  death,  and  therefore  it 

be  borne  in  mind.  was  held  there  was  no  conversion,  quoad 

(z)  Farrar  v.   Earl  of   Winterton,   5  the  surplus.     Compare  Jones  v.  Davies 

Beav.  1 ;  Moor  v.  Raisbeck,  12  Sim.  123.  8  Ch.  D.  216.     An  unauthorised  sale  by 

These  decisions  confirmed  the  author's  a  third  person  would  not,  it  is  conceived 

previous  opinion ;    see  1st  ed.  p.   148,  defeat  the  claim  of  the  devisee  to  the 

where  he  cites  Knollys  v.  Shepherd  (post,  proceeds  of  sale.     See  Taylor  v.  Taylor 

Chap.  XXII.)  to  shew  that,  even  under  JO  Hare,    478,    479;    Re    Tugwell,    27 

the  old  law,  a  devise  of  land  which  the  Ch.  D.  309. 

testator  had  previously  contracted  to  (e)  See  cases  cited  infra,  Chap.  XXIII 

sell,  passed  the  legal  estate  only.     But  (/)  Fellow  v.  Jermyn,  W.  N.  1877 

the  devisee  is  entitled  to  the  rent  until  p.  95. 

completion :   Watts  v.  Watts,  L.  R.,  17  (g)  The  proceeds  of  sale  would  go  to 

Eq.  217.  the    heir    or    residuary    devisee :     Re 

(a)  Frewen  v.  Frewen,  L.  R.,  10  Ch.  Bagofs  Settlement,  31  L.  J.  Ch.  772. 
610  ;  Richards  v.  Att.-Gen.,  6  Moo.  P.  {h)  Oale  v.  Oale,  21  Beav.  349  ;  Bed- 

C.  C.  381  ;   Cadman  v.  Cadman,  L.  R.,  dington  v.  Baumann,  [1903]  A.  C.   13 

13  Eq.  470.  and  the  other  cases  cited  in  Chap.  XXIl! 

(6)  Steed  v.  Preece,  L.  R.,  18  Eq.  192  ;  (»)  Oxenden  v.  Lord  Oompton,  2  Ves! 

and  the  other  cases  cited  infra.  Chap.  jun.  69. 

11—2 
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land  in 
lunacy. 


Settlement. 


Personalty. 


Surrender  of 
lease. 


Bequest  of 
term  how 
affected  by 
purchase  of 
the  fee. 


Regulation  Act  1853,  sect.  119  of  which  enacted  that  the  surplus 
proceeds  of  sale  of  the  land  of  a  lunatic  should  belong  to  his  heirs, 
devisees,  &c.,  in  the  same  way  as  the  land  would  have  devolved  if 
it  had  not  been  sold  (/).  And  a  similar,  but  somewhat  wider, 
provision  is  contained  in  the  Lunacy  Act,  1890  (k). 

If  the  money  of  a  lunatic  is  invested  by  his  committee  by  order 
of  the  Court,  in  the  purchase  of  land,  and  the  land  is  conveyed  to 
the  committee  subject  to  a  declaration  that  it  shall  be  considered 
as  part  of  the  lunatic's  personal  estate,  and  the  lunatic  dies  before 
1894,  probate  duty  is  payable  on  the  value  of  the  land  (I). 

It  is  hardly  necessary  to  say  that  a  conveyance  by  way  of 
settlement  revokes  a  devise  of  the  same  property  (m). 

Where  personal  property  is  specifically  bequeathed  and  after- 
wards sold,  the  effect  is  generally  to  adeem  the  bequest  (n).  Ajid 
a  valid  contract  of  sale  will  have  the  same  effect  (o).  But  an 
unauthorised  sale  of  personal  property  (as  by  persons  assuming 
to  act  for  an  insane  person),  does  not  affect  the  rights  of  legatees  (p). 
A  sale  of  personal  property  of  a  lunatic  by  order  of  the  Court 
adeems  a  specific  bequest  of  it  if  the  proceedings  are  taken  under 
the  Lunacy  Regulation  Act,  1853  (g),  but  not,  it  seems,  if  they  are 
taken  under  the  Act  of  1890,  and  the  proceeds  of  sale  can  be 
identified  (r). 

Where  a  testator  disposes  of  a  house  which  he  holds  on  lease,  and 
.afterwards  surrenders  it  and  acquires  another  lease  of  the  same 
house,  the  question  whether  the  dispositions  of  the  will  apply  to 
the  new  lease  seems  to  be  one  of  construction.  In  Wedgwood  v. 
Denton  (s),  the  question  was  answered  by  Bacon,  V.-C,  in  the 
aflBrmative,  although  there  the  duration  of  the  trusts  declared  by 
the  will  depended  on  the  term  of  the  original  lease,  which  was 
different  from  that  of  the  new  lease. 

How  a  specific  bequest  of  leaseholds  is  affected,  under  sect.  23 
of  the  Wills  Act,  by  the  subsequent  acquisition  of  the  fee,  was 
considered  in  Cox  v.  Bennett  {t),  where  a  testator  having  bequeathed 

(r)  Lunacy  Act,  1890,  s.  123.  Com- 
pare C!hap.  XXII. 

(»)  L.  R.,  12  Eq.  290.  See  post, 
Clap.  XII. 

(t)  L.  R.,  6  Eq.  422.  See  also 
Struthers  v.  Struthers,  5  W.  R.  809. 
Both  these  cases  appear  to  require  the 
further  support  of  s.  3,  which  enables  a 
testator  to  dispose  of  all  real  estate  to 
which  he  may  be  entitled  at  the  time  of 
his  death,  and  of  s.  24,  which  enacts 
that  every  will  shall  be  construed  with 


(?)  Re  Freer,  22  Ch.  D.  622  ;  Be  Mat- 
son,  [1897]  2  Ch.  509.     See  also  s.  135. 

(*)  Sect.  123. 

ll)  Att.-Gen.  v.  Aileabury,  12  A.  C. 
672,  post,  Chap.  XXII. 

(m)  Lowndes  v.  Norton,  33  L.  J.  Ch. 
583. 

(m)  See  Chap.  XXX. 

(o)  Waits  V.  Watts,  L.  R.,  17  Eq.  217. 

(p)  Taylor  v.  Taylor,  10  Ha.  478. 

(g)  Be  Freer,  22  Ch.  ,D.  622 ;  Jones 
V.  Oreen,  L.  R.,  5  Eq.  555. 
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"  his  houses  at  T.,  held  on  lease  from  B.,"  to  X.,  and  the  residue  of  chapter  vn. 

his  real  and  personal  estate  to  Y.,  afterwards  purchased  and  took  a 

conveyance  to  himself  of  the  reversion  in  fee.     It  was  held  by  Sir 

G.  GifEard,  V.-C,  that  the  entire  interest  in  the  houses  passed  by 

the  specific  gift  to  X.     He  said,  "  the  clause  in  the  statute  (i.e. 

sect.  23)  says  that  the  will  is  to  pass  such  estate  or  interest  in  such 

real  or  personal  estate  as  the  testator  shall  have  power  to  dispose 

of  at  his  death ;    and  there  is  nothing  in  the  will  to  confine  its 

operation  to  the  interest  which  the  testator  had  at  the  date  of  the 

will."     This  question  is  further  considered  in  Chapter  XII. 

"A  revocation  by  alienation,"  as  Mr.  Jarman  points  out  (W),  Partial  levo- 
"  may  be  either  partial  or  total.  A  simple  case  of  partial  revocation  aUenation 
occurs  where  a  testator,  having  devised  lands  in  fee,  demises  the 
same  lands  to  a  lessee  for  lives  or  for  years,  either  at  a  rent  or  not, 
in  which  case  the  lease  revokes  or  subverts  the  devise  pro  tanto, 
by  subtracting  or  withdrawing  the  demised  interest  from  its 
operation  (u),  but  the  devise  is  no  further  disturbed ;  and,  conse- 
quently, the  devisee  would,  even  under  the  old  law,  still  take  the 
inheritance,  subject  to  the  term,  and,  as  incidental  thereto,  the 
rent,  if  any,  reserved  by  the  lease  (v).  So,  if  a  testator,  after 
devising  lands  in  fee,  conveys  them  by  deed  to  the  use  of  himself 
for  life,  with  remainder  to  the  use  of  his  wife  for  life,  as  a  jointure, 
without  disposing  of  or  in  any  manner  assuming  to  convey  the 
inheritance,  the  conveyance  would  revoke  the  devise  pro  tanto, 
and  the  reversion  in  fee,  expectant  on  the  decease  of  the  testator's 
wife,  would  pass  under  it  to  the  devisee.  In  both  the  preceding 
examples,  it  will  be  perceived,  that  the  conveyance  is  not  only 
partial  in  its  object,  but  in  its  operation  ;  it  does  not  for  a  moment 
disturb  the  testator's  seisin  of  the  inheritance,  and,  therefore,  can 
have  no  revoking  effect,  beyond  the  estate  which  it  substantially 
alienates  and  vests  in  another  person.  Consistently  with  this 
principle,  it  is  clear,  that  (w)  where  a  testator  by  his  will  charges 

reference  to  the  real  and  personal  estate  2  Vern.  495,  3  Br.  P.  C.  12. 
comprised  in  it  to  take  effect  as  if  it  had  {v)  A  fortiori,  since  1  Vict.  u.  26, 
been  executed  immediately  before  the  Barrs  v.  Lea,  33  L.  J.  Ch.  437,  where  on 
testator's  death :  for  s.  23  says  only  a  mining  lease  it  was  unsuccessfully 
that  no  subsequent  act  shall  'prevent  the  argued  that  certain  sums  payable  half 
will  operating,  implying  that  but  for  the  yearly  were  not  rent  but  purchase- 
subsequent  act  the  will  would  haye  money  for  the  minerals,  though  payable 
operated  on  the  interest  in  question ;  by  instalments :  as  to  which,  see 
which  it  would  not  have  done  without  further,  Brook  v.  Badley,  L.  R.,  4  Eq. 
the  aid  of  ss.  3,  24.  See  as  to  this,,  post,  106;  and  compare  Be  Mary  Smith, 
Chap.  XU.  L.  R.,  10  Ch.  79. 

(«)  First  edition,  p.  130.  (w)  Parker  v.   LarrA,    3   Br.    P.    C. 

(u)  Hodgkinson  v.    Wood,  Cro.   Car.  12. 
23  ;   Lamb  v.  Parker  {Parker  v.  Lamb), 
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CHAPTER  vn.  his  lands  with  an  annuity,  and  afterwards  demises  them  for  a  term 
of  years  at  rack  rent,  the  devise  is  revoked  so  far  as  to  deprive  the 
devisee  of  his  legal  power  of  distress,  while  the  tenancy  lasts  (a;), 
but  no  further ;  and  the  annuitant  would  be  entitled  in  equity, 
during  the  suspension  of  his  power  of  distress,  to  have  the  rent,  or 
an  adequate  portion  of  it,  applied  in  satisfaction  of  the  annuity." 

VIII.— By  void  Conveyances  under  old  Law.— Under  the  old 
law,  an  instrument  purporting  to  be  a  conveyance,  but  incapable  of 
taking  effect  as  such,  might,  nevertheless,  operate  to  revoke  a 
previous  devise,  on  the  principle,  as  it  should  seem,  that  the  at- 
tempted act  of  conveyance  was  inconsistent  with  the  testamentary 
disposition,  and,  therefore,  though  ineffectual  to  vest  the  property 
in  the  alienee,  it  produced  a  revocation  of  the  devise.  The  rule 
obtained  wherever  the  failure  of  the  conveyance  arose  either  from 
the  incapacity  of  the  grantee,  or  from  the  want  of  some  ceremony 
which  was  essential  to  the  efficacy  of  the  instrument  («/). 

A  question  of  this  nature,  however,  cannot  arise  in  regard  to 
wills  made  since  1837,  for  as,  under  the  Wills  Act,  even  an  actual 
conveyance  does  not  produce  revocation,  except  so  far  as  it  may. 
by  alienating  the  testator's  interest,  leave  the  devise  nothing  to 
operate  upon,  it  is  obvious  that  a  void  or  attempted  conveyance 
cannot,  under  any  circumstances,  have,  as  such,  a  revoking 
effect  (z). 


Rule  as  to 
wills  since 
1837. 


Old  law. 


Question  how 
a0eoted  by 
Wilh  Act. 


IX. — Express  Revocation  by  a  subsequent  Will,  Codicil  or 
Writing. — ^Under  the  old  law,  a  devise  of  freehold  land  could  not  be 
revoked  by  a  subsequent  will  or  codicil,  unless  the  latter  was  signed 
in  the-  presence  of  three  witnesses,  while  a  will  of  personal  estate 
could  berevokedbyan  informal  writing,  not  signed  by  the  testator  (a). 

In  regard  to  wills  made  since  the  year  1837,  however,  it  can  never 
be   a   question,   whether   an   informal   or   apparently  unfinished 

for  fraud  or  covin)  Simpson  v.  WalJcer, 
5  Sim.  1  ;  Hick  v.  Mors,  Amb.  215  ; 
Hawes  v.  Wijatt,  3  Br.  C.  C.  156  ;  Att.- 
Oen.  V.  Vigor,  8  Ves.  at  p.  283.  See 
further  on  this  subject,  the  4th  edition 
of  this  work,  Vol.  I.  pp.  165  et  seq. 

{z)  Ford  V.  De  Pontis,  30  Beav.  572, 
aco.  And  distinguish  between  a  void  con- 
veyance inoperative  as  such  to  produce 
revocation,  and  a  writing  duly  executed 
and  "  declaring  an  intention  to  revoke," 
which  takes  effect  under  1  Vict.  c.  26, 
s.  20.     See  infra,  p.  167  n.  (6). 

(a)  Statute  of  Frauds,  s.  22.  The 
cases  are  referred  to  in  the  4th  and 
earlier  editions  of  this  work. 


(a;)  "This  shews  the  advantage  of 
limiting  a  term  to  trustees  for  securing 
the  annuity,  which  would  entitle  them, 
as  the  Immediate  reversioners,  to  the 
rent."     (Note  by  Mr.  Jarman.) 

(y)  See  Beard  v.  Beard,  3  Atk.  72. 
See  Mountague  v.  Jeoffereys,  Moor.  429, 
pi.  599 ;  see  also  Shove  v.  Pincke  (ap- 
pointment extra  vires),  5  T.  R.  124, 
310 ;  Matthews  v.  Venables  (void  con- 
veyance to  charitable  uses),  9  J.  B. 
Moo.  286,  2  Bing.  136 ;  Vawssr  v.  Je/- 
fery  (attempt  to  convey  copyholds  by 
deed),  2  Sw.  274  ;  EiVbeck  v.  Wood  (at- 
tempt to  convey  by  ferae  covert),  1 
Russ.  564  ;  and  (as  to  conveyance  void 
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will    or    writing    has    a     revoking    operation,   for    tte    statute  chaptee  vh. 
1  Vict.  c.  26,  s.  20,  has  placed  a  revoking  will  or  writing  (b)  upon 
precisely  the  same  footing,  in  regard  to  the  ceremonial  of  execution, 
as  a  disposing  will ;   and  when  that  ceremonial  has  been  observed, 
it  can  never  be  said  that  the  will  is  informal  or  unfinished. 

A  will  or  codicil  may  operate  as  a  revocation  of  a  prior  testa- 
mentary instrument,  by  the  effect  either  of  an  express  clause  of 
revocation,  or  of  an  inconsistent  disposition  of  the  previously 
devised  property  (c). 

Express  revocation  may,  it  seems,  be  produced  in  two  different  Distinction 
modes,  having  different  effects.     Thus,  if  there  be  a  bequest  by  cation^oYa"^"" 
will  to  several  persons  as  tenants  in  common,  and  by  codicil  the  gift  and  of  so 
testator  revoke  the  bequest  to  one  of  them,  his  share,  as  a  general  ^"contains 
rule  (d),  will  not  accrue  to  the  others  (e).     This  is  the  ordinary  mode,  the  gift. 
But  if  the  testator  revoke  "  so  much  of  my  will  "  as  contains  the  gift 
to  one  of  such  persons,  here,  if  the  words  that  remain  are  sensible 
per  se,  and  amount  without  further  alteration  to  a  gift  of  the  whole 
subject  to  the  others,  these  will  take  the  whole,  the  will  being  read 
as  if  the  revoked  words  had  never  been  in  it.     Harris  v.  Davis  (/), 
affords  an  example  of  the  latter  mode.     In  that  case  there  was  first 
a  gift  to  A.  and  B.  in  common  ;   then,  in  a  subsequent  part  of  the 
will  a  direction  that  C.  should  take  a  share  with  A.  and  B.  ;   and 
afterwards  a  codicil  revoking  "  that  part  written  in  my  will  which 
leaves  "  the  share  to  C. :  and  it  was  held  that  A.  and  B.  took  the 
whole.     The  frame  of  the  will  was  peculiar,  and  lent  itself  easily 
to  this  construction.     If  the  words  that  are  left  require  (as  they 
generally  would)  some  further  alteration  or  addition  to  make  them 
sensible,  the  construction  will  not  be  made  (g). 

If  a  codicil  expressly  revokes  part  of  a  will,  its  operation  is  not, 

(5)  The   writing   must   "  declare  an  tauld's  Estate,  [1882]  W.  N.  185  :  it  was 

intention  to  revoke,"  but  need  not  be  held  that  there  was  no  revocation,  but 

testamentary.     And   unless   testamen-  a  substitution. 

tary  it  will  not  be  admitted  to  probate :  id)  For  an  exception  to  the  rule,  see 

In  bonis  Fraser,  L.  R.,  2  P.  &  D.  40 ;  Re  Radcliffe,  infra,  p.  171. 

In  bonis  Eyre,   [1905]  2  Ir.   R.  540 ;  (e)  Cresswell  v.  Cheslyn,  2  Ed.  123  ; 

Toomer  v.  Sobinska,  [1907]  P.  106.   See  Ramsay  v.  Shelmerdine,  L.  R.,  1  Eq. 

also  In  b.  Hicks,  L.  R.,  1  P.  &  D.  C83  ;  In  129.  ■  Compare    Humble    v.    Shore,    7 

b.  Durance,  L.  R.,  2  P.  &  D.  406.     Such  Hare,  247  ;    Shrymsher  v.  Northcote,  1 

a  writing  may  be  executed  by  a  married  Sw.  566  ;  and  Shaw  v.  M'Mahon,  4  D. 

woman,  Hawksleyv.  BarroWflLi.  R.,  IP.  &  War.  431;    as  to  which  see  post, 

&  D.  147.     As  to  what  amounts  to  a  Chap.  XIII.,  Chap.  XXIX. 

declaration  of  intention  to  revoke,  see  (/)  1  Coll.  416. 

In  b.  Gosling,  11  P.  D.  79.  ig)  Sykes  v.  Sykes,  L.  R.,  4  Eq.  200, 

(c)  A  revocation  by  reference  is,  of  3  Ch.  301  ;   Re  Hodgkinson,  [1893]  W. 

course,  equivalent  to  an  express  revoca-  N.  9. 
tion.      The  question  arose  in  Re  Cour- 
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it  seems,  restrained  by  a  recital  in  the  codicil  shewing  that  the 
testator  did  not  intend  the  revocation  to  be  absolute  (h). 

In  order  that  an  express  clause  of  revocation  may  be  effectual, 
it  must  indicate  an  actual  and  present  intention  to  revoke  the  will ; 
and  if  the  testator's  expressions  are  declaratory  only  of  a  future 
design,  they  will  not  be  sufficient  (i) ;  and  in  an  early  case,  before 
the  Statute  of  Frauds,  a  distinction  is  taken  between  the  effect 
of  a  testator  saying  "  I  will  revoke  my  will  made  at  P.,"  which 
refers  to  a  future  act,  and  when  he  says  "  my  will  made  at  P.  shall 
not  stand,"  which  is  a  present  resolution,  the  latter  being,  it  was 
considered,  an  actual  revocation,  and  the  former  not  (/). 

Of  course,  a  mere  intimation  by  a  testator  of  his  intention  to 
make  by  a  future  act  a  new  disposition,  does  not  effect  an  actual 
present  revocation.  Thus,  where  A.  (k)  made  a  will,  disposing  of 
his  real  and  personal  property,  and  afterwards,  the  residuary 
legatee  of  the  personalty  being  dead,  and  A.  having  acquired  other 
real  property,  he  made  another  will  whereby  he  devised  the  newly- 
acquired  property,  and  then  wrote  as  follows  : — "  As  to  the  rest 
of  my  real  and  personal  estate  I  intend  to  dispose  of  the  same  by 
a  codicil  to  this  my  will  hereafter  to  be  made  :  "  it  was  held  that  this 
clause  was  not  a  revocation  of  the  prior  will.  But  the  operation 
of  an  express  revocation  of  a  wUl  is  not  affected  by  the  testator 
adding  that  he  intends  to  make  a  new  will  (I). 

And  even  an  express  clause  of  absolute  and  present  revocation 
of  all  former  wills  may  be  reduced  to  total  or  partial  silence,  by 
showing  that  the  clause  was  inserted  by  mistake  (m) .  There  are  also 
decisions  to  the  effect  that  a  clause  of  revocation  will  be  disregarded 
where  it  is  unreasonable  to  give  unrestrained  effect  to  the  words ; 
as  in  cases  where,  by  one  testamentary  paper,  a  person  exercises 
a  power  of  appointment,  and  then  by  subsequent  instruments 
containing  a  general  clause  of  revocation,  either  exercises  another 
and  distinct  power  (n),  or  deals  with  his  own  property,  and  not 
with  the  subject  of  the  former  power  (rni).  But  these  decisions  are 
now  of  doubtful  authority  (o) .    And  even  before  the  modern  doctrine 


{h)  See  Holder  v.  Howell,  8  Ves.  97  ; 
Viscount  Holmesdale  v.  West,  L.  B.,  3 
Eq.  486,  4  H.  L.  543. 

(i)  Gleohurey  v.  Beckett,  14  Beav.  588. 

(?)  Burton  v.  Oowell,  Cro.  El.  306. 

(h)  Thomas  v.  Evans,  2  East,  488. 
See  also  Qriffin  v.  Oriffin,  4  Ves.  197,  n. 

{I)  Toomer  v.  Sobinska,  [1907]  P.  106. 

(m)  Powell  V.  Mouchett,  6  Madd.  216  ; 
In  bonis  Oswald,  L.  R.,  3  P.  &  D.  162  ; 
and  cases  cited  ante,  p.  30. 

(»)  In  bonis  Meredith,  29  L.  J.,  P.  155. 


The  parol  evidence  read  at  the  bar  in 
this  case  of  course  formed  no  ingredient 
in  its  decision.  See  also  In  bonis  Mer- 
ritt,  4  Jur.  N.  S.  1192 :  In  bonis  Joys, 
30  L.  J.  P.  169. 

{nn)  Hughes  V.Turner,  4Hagg.  Eccl. 
52  ;  Denny  v.  Barton,  2  Phillim.  575. 

(o)  See  Re  Kingdon,  32  Ch.  D.  604  ; 
Cadell  V.  Wilcocks,  [1898]  P.  21  ; 
D'Este's  Settlement  Trusts,  [1903]  1  Ch. 
900,  and  post,  Chap.  XXIII. 
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was  established,  the  rule  supposed  to  be  laid  down  in  the  earlier  chapter  vn. 
cases  was  not  applied,  if  the  testator  in  the  latter  will  again  referred 
to  the  power  exercised  by  the  former  will  (oo). 

If  a  testator  makes  a  will  and  one  or  more  codicils,  and  then  Intermediate 
makes  a  codicil  revoking  the  will,  this  does  not  necessarily  revoke  °°<^"'^''- 
the  intermediate  codicils  :    the  question  is  whether  the  testator 
distinguishes  between  the  wUl  and  the  codicils  (p). 


Questions  of  dependent  relative  revocation  arise  most  commonly  Dependent 

relative 
revocation. 


in  cases  where  a  will  is  destroyed  or  revoked  by  some  physical  ''^'''*''^® 


act  (pp),  and  although  the  question  can  arise  where  a  will  purports 

to  be  revoked  by  a  subsequent  testamentary  instrument,  it  would 

seem  that  there  is  greater  difficulty  in  applying  the  general  principle 

to  such  cases,  because  revocation  by  a  written  instrument  is  more 

deliberate  and  unambiguous  than  revocation  by  destruction. 

Mr.  Jarman  states  the  law  thus  (q) :  "  Though  the   Statute  of  Difference 

Frauds  required  that  a  will  which  revoked  a  devise  of  freehold  lands  ^etween 

^  _  devising  and 

should  be  attested  by  the  same  number  of  witnesses,  as  a  will  de-  revoking 

vising  such  lands,  yet,  in  some  particulars,  the  prescribed  ceremonial  stl'tute°o£ 

differed  in  the  respective  instances.     Thus,  a  devising  will  was  Frauds. 

required  to  be  subscribed  by  the  witnesses  in  the  testator's  presence, 

which  a  revoking  will  was  not,  and  a  revoking  will  was  required  to 

be  signed  by  the  testator  in  the  presence  of  the  witnesses,  while 

a    devising    will  needed    not   to    be   signed    in   their  presence ; 

each  therefore  had  a  circumstance  not  common  to  both.     This 

difference,   however   (which  probably   occurred  without   design).  Revocation 

has  been  attended  with  little  practical  effect,  for  it  seldom  happens  connected 

.  1  r        1  f   ■with,  new 

that  a  testamentary  mstrument  is  executed  for  the  mere  purpose  of  disposition. 

revoking  a  previous  will,  and  if  it  contain  a  new  disposition,  any 

revoking  clause  therein  will  be  a  nullity,  whether  the  substituted 

devise  takes  effect  or  not,  though  for  widely  different  reasons  in  the 

respective  cases.     If  the  devise  with  which  the  clause  in  question  is 

associated  be  effective,  it  reduces  the  latter  to  silence  by  rendering 

it  unnecessary,  the  new  devise  itself  producing  the  revocation,  so 

that  the  efficacy  of  the  will  as  a  revoking  instrument  cannot,  in  such 

a  case,  become  a  subject  of  consideration.     If,  on  the  other  hand, 

(oo)  In  bonis  Eustace,  L.  R.,  3  P.  &  D.  14  Sim.  129. 
183,  citing  Richardson  v.  Barry,  3  Hagg.  (pjj)  Ante,  p.  148. 

249.  (S)  First  edition,  p.  153.     This  para- 

(p)  Farrer  v.  St.  Catharine's  College,  graph  appeared  in  the  third  edition,  by 

L.  R.,  16  Eq.  19,  following  Bunny  v.  Messrs.  Wolstenholme  and  Vincent,  and 

Bunny,  3  Bea,  109,  and  Pratt  v.  Pratt,  in  the  fourth  edition,  by  Mr.  Vincent. 
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the  new  devise  be  inefiectual,  on  account  of  the  attestation  being 
insufficient  for  a  devising,  though  sufficient  for  a  revoking  will,  the 
revoking  clause  becomes  inoperative  on  another  principle,  namely, 
that  the  revocation  is  conditional  and  dependent  on  the  efficacy  of 
the  attempted  new  disposition,  and  that  failing,  the  revocation 
also  fails ;  the  purpose  to  revoke  being  considered  to  be,  not  a 
distinct  independent  intention,  but  subservient  to  the  purpose  of 
making  a  new  disposition  of  the  property  ;  the  testator  meaning  to 
do  the  one  so  far  only  as  he  succeeds  in  effecting  the  same  (qq).  But 
it  seems  that,  if  the  second  devise  fails,  not  from  the  infirmity  of 
the  instrument,  but  from  the  incapacity  of  the  devisee,  the  prior 
devise  is  revoked  "  (r). 

The  second  rule  stated  by  Mr.  Jarman  is  frequently  acted  on  at  the 
present  day.  Thus  in  Tufper  v.  Twpper  {rr),  the  testator  by  his  will 
bequeathed  valid  legacies  to  various  persons  :  by  a  codicil  he  revoked 
them,  "  and  in  lieu  thereof "  bequeathed  a  legacy  which  failed  under 
the  Mortmain  Acts  :   it  was  held  that  the  revocation  took  effect. 

The  cases  of  Eggleston  (or  Eccleston)  v.  Speke  and  Onions  v. 
Tyrer  (s),  which  Mr.  Jarman  cites  in  support  of  the  first  rule  stated 
by  him,  could  not  now  occur,  because,  since  the  Wills  Act,  a  will 
which  is  valid  for  purposes  of  revocation,  is  also  valid,  so  far  as 
execution  goes,  for  purposes  of  disposition.  But  it  is  still  possible 
for  a  case  to  occur  in  which  the  second  or  substituted  gift  fails 
"  from  the  infirmity  of  the  instrument,"  so  as  to  bring  the  case 
within  the  rule  laid  down  by  Mr.  Jarman,  though  the  tendency  of 
the  Courts  seems  to  be  to  treat  every  express  revocation  as  effective, 
unless  it  is  made  conditional  on  the  substituted  gift  taking  effect. 

Thus  in  In  bonis  Gentry  (t),  a  testator  executed  a  testamentary 
document  in  which  he  expressed  a  desire  to  cancel  a  will  made  in 
1866,  "and  that  the  will  that  I  made  on  the  17th  of  October, 
1855,  with  the  codicil  dated  February  21st,  1871,  should  stand  as 
my  last  will  and  testament."     The  instrument  of  17th  October, 


{qq)  Eccleston  [Eggleston,  or  Edlesione] 
V.  Speke,  Carth.  79,  1  Show.  89,  3  Mod. 
258 ;  Onions  v.  Tyrer,  2  Vern.  741  ; 
s.  0.  1  P.  W.  343.  See  also  Ex  parte 
Earl  of  Ilckesler,  7  Ves.  348;  Kirke 
V.  Kirke,  4  Russ.  435.  But  see 
Richardson  v.  Barry,  3  Hagg.  249. 
[With  all  respect  for  Mr.  Jarman, 
Richardson  v.  Barry  has  nothing  to  do 
with  the  point,  as  the  revocation  pro- 
duced the  result  which  the  testator 
desired.  The  word  "  same '.!  in  the 
text  appears  to  be  a  misprint  for 
"other.';     [C.  S.] 

(r)  Frenche's  case,  1  Roll.  Ab.  614  (o), 


pi.  4 ;  Rooper  v.  Constable,  2  Eq.  Ca. 
Ab.  359,  pi.  9 ;  s.  c.  nom.  Rooper  v. 
Radr.liffe,  5  Bro.  P.  C.  300. 

{rr)  1  K.  &  J.  665.  Compare  Ne.vill 
V.  Boddam,  28  Bea.  554.  The  case  of 
Quinn  V.  Butler,  L.  R.  6  Eq.  225,  Is 
referred  to  in  Chap.  XXIIT.  It  was 
argued  in  Baker  v.  Story,  23  W.  R.  147, 
that  the  rule  had  been  altered  by  the 
Wills  Act,  but  Jesse],  M.R.,  rejected 
the  suggestion. 

(s)  As  to  this  case,  see  Re  Carey 
[1901],  ]  Tr.  R.  at  p.  94. 

(<)  L.  R.,  3  P.  &  D.  80. 
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1855,  was  not  a  will,  but  a  settlement,  which  only  included  certain  chapter  vn. 
property  then  belonging  to  the  testator ;  it  was  held  that  the 
revocation  of  the  will  of  1866  was  absolute.  Sir  James  Hannen 
said  it  seemed  to  him  "  in  the  highest  degree  unnatural  "  that  the 
testator  intended  the  revocation  of  the  will  of  1866  to  be  contingent 
on  the  settlement  operating  as  a  will,  and  he  held  that  the 
revocation  was  absolute.  But  it  is  submitted  that  the  application 
of  the  doctrine  of  dependent  relative  revocation,  in  cases 
where  the  testator  wishes  to  give  effect  to  a  prior  testamentary 
disposition,  is  not  based  on  the  supposition  that  the  revoca- 
tion is  conditional  :  it  depends  on  mistake  (tt).  In  In  bonis 
Gentry  the  testator  erroneously  supposed  that  the  settlement 
was  testamentary  in  character ;  this  was  shewn  by  his  describing 
it  as  "  the  will  "  that  he  had  made  ;  in  other  words,  he  supposed 
that  it  would  operate  on  all  the  property  belonging  to  him  at  his 
death,  and  under  this  mistaken  belief  he  revoked  the  will  of 
1866  ;  the  revocation  was  therefore,  it  is  submitted,  inoperative, 
under  the  doctrine  laid  down  by  Mr.  Jarman. 

Notwithstanding  the  general  rule,  that  the  revocation  of  a  gift  to  Revocation  ol 
one  of  several  tenants  in  common  does  not  enure  for  the  benefit  of  8'f*  to 
the  others,  it  may  do  so  if  that  is  the  testator's  intention.      Thus  legatee, 
in  Re  Radcliffe  («),  the  testatrix  left  her  residuary  estate  to  A.  B.  C. 
and  D.  as  tenants  in  common  ;   D.  predeceased  the  testatrix ;   by 
a  codicil  referring  to  his  death  she  revoked  whatever  interest  D. 
had  in  her  will :   it  was  held  that  this  took  the  name  of  D.  out  of 
the  will,  and  that  A.,  B.  and  C.  took  the  whole  residue. 

In  Cottrell  v.  Cottrell  (v),  a  testator  made  a  will  in  England  Revocation 
disposing  of  all  his  property,  real  and  personal ;  fifteen  years  later,  s^'^^™' '" 
being  then  domiciled  in  Italy,  he  made  a  will  there  by  which  he  partial  in" 
disposed  of  his  personal  property,  and  declared  that  he  revoked  every  ^  ^^  ' 
other  will  which  he  might  have  made  :  it  was  held  that  this  revoked 
the  English  will  so  far  only  as  related  to  the  personalty  and  the 
appointment  of  executor. 

An  attestation  clause  is  no  part  of  a  codicil,  and  consequently  Words  of 

if  words  purporting  to  revoke  an  earlier  testamentary  instrument  ^evocation 

.  .   .  inserted  in 

are  inserted  in  the  attestation  clause  of  a  codicil,  they  have  no  attestation 

revoking  effect  {w).  ''''"'^- 

(U)  See  the  cases  on  dependent  rela-  (u)  51  W.  R.  409. 

tive  revocation   by   destruction,  ante,  (v)  L.  R.,  2  P.  &  D.  397. 

p.  148.  (w)  In  bonis  Atkinsov,  8  P.  D.  105. 
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X.— Implied  Revocation  by  inconsistent  Will  or  Codicil  (a;)— 
The  mere  fact  of  making  a  subsequent  testamentary  paper  does 
not  work  a  total  revocation  of  a  prior  one,  unless  the  latter  expressly 
or  in  effect  revoke  the  former,  or  the  two  be  incapable  of  standing 
together  ;  for  though  it  be  a  maxim  that  no  man  can  die  with  two 
testaments,  yet  any  number  of  instruments,  whatever  be  their 
relative  date,  or  in  whatever  form  they  may  be  (so  as  they  be  all 
clearly  testamentary)  may  be  admitted  to  probate  as  together 
containing  the  last  will  of  the  deceased.  And  if  a  subsequent 
testamentary  paper  be  partially  inconsistent  with  one  of  an  earlier 
date,  then  such  latter  instrument  will  revoke  the  former  as  to  those 
parts  only  where  they  are  inconsistent  (z). 

Accordingly,  where  a  testator  made  a  will  in  1823,  and  a  few 
years  later  made  another  will,  not  referring  to  the  former,  and  not 
containing  any  clause  of  revocation,  both  wills  were  admitted  to 
probate,  the  two  documents  being  only  partially  inconsistent  (a). 
On  the  other  hand,  even  if  the  earlier  will  disposes  of  all  the  testator's 
property,  and  the  later  will  does  not  contain  a  clause  of  revocation 
or  any  residuary  gift,  it  may  appear  from  a  comparison  of  the  two 
documents  that  the  later  was  intended  to  revoke  the  earlier  (b). 
But  on  the  whole  it  seems  that  there  is  a  presumption  against 
revocation  by  equivocal  words  (c). 

It  follows  from  the  general  principle  above  stated,  that  if  a  testator 
makes  two  wills,  and  the  later  one  is  lost  or  destroyed,  and  there  is 
no  evidence  to  shew  that  it  expressly  or  impliedly  revoked  the 
earlier  wUl,  the  earlier  will  is  entitled  to  probate  {d). 

If  the  second  will  is  lost  or  destroyed,  parol  evidence  is  admissible 
to  prove  its  contents  (e). 

An  instrument  stating  itself  to  be  the  testator's  "  last  will,"  or 
his  "  last  and  only  will  "  (/),  does  not  necessarily  operate  to  revoke 


(x)  It  is  hardly  necessary  to  point 
out  that  the  term  "  revocation  "  is  not 
strictly  applicable  where  mutually  in- 
consistent provisions  are  found  in  the 
same  testamentary  instrument.  This 
subject  is  considered  in  Chap.  XVII. 

(2)  This  statement  of  the  law,  which 
is  taken  from  Williams  on  Executors, 
7th  ed.  i.  162,  has  been  judicially  ap- 
proved :  Lemage  v.  Qoodban,  L.  R.,  IP, 
&  D.  .57  ;  In  bonis  PetcheU,  L.  R.,  3  P. 
&  D.  163;  Townsend  v.  Moore,  [1905] 
P.  06  ;  Simpson  v.  Foxon,  [1907]  P.  54 
See  also  Seymor  v.  Nosworthy  {North- 
wortly).  Hard.  374,  Show.  P.  C.  146 
Goodright  v.  Harwood,  2  W.  Bl.  937,  7  Br! 
P.  C.  489;  In  bonis  Summers.  84  L.T.  271 

(o)  Lemage  v.  Goodban,  L.  R.,I  P.  &  D 


67  ;  In  bonis  Fenviick,  ib.  319  j  In  bonis 
Griffith,  2  ib.  467  ;  Leslie  v.  Leslie,  Ir.  R., 
6  Eq.  332 ;  In  bonis  Budd,  3  Sw.  &  T. 
196 ;  Birks  v.  Birks,  34  L.  J.  P.  90 ; 
In  bonis  Hartley,  50  L.  J.  P.  1  ;  and 
other  cases  cited  post. 

(6)  In  Estate  of  Bryan,  [1907]  P.  125, 
referred  to,  post,  p.  176. 

(c)  Stoddart  v.  Grant,  I  Maoq.  163. 

{d)  Hellier  v.  Hdlier,  9  P.  D.  237. 
See  Hitchins  v.  Basset,  2  Salk.  592 ; 
Hunger/ord  v.  Nosworthy,  Show.  P.  C. 
146 ;  Dickinson  v.  Stidolph,  11  C.  B. 
N.  S.  341. 

(c)  Brown  v.  Brovm,  8  Ell.  &  B.  876, 
supra,  p.  152  ;  M'Ara  v.  M'Cay,  23 
L.  R.  Ir.  138,  post,  p.  176,  n.  (o). 

(/)  Simpson  v.  Foxon,  [1907]  P.  54. 
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a  prior  will,  as  regards  either  real  (g')  or  personal  (A)  estate  (i),  chapter  vn, 
although  the  circumstance  is  one  to  be  considered  (/). 

If  a  testator  makes  two  codicils  to  his  will,  and  then  makes  a 
third  by  which  he  confirms  his  will  and  the  first  codicil,  without 
referring  to  the  second,  this  does  not  necessarily  operate  as  a 
revocation  of  the  second  codicil  (k). 

"  The  most  simple  and  obvious  case  of  revocation  by  inconsis- 
tency of  disposition,"  as  Mr.  'Jarman  points  out  (1),  "  is  that  of  a 
testator  having  devised  lands  to  a  person  in  fee,  and  then,  by  a 
subsequent  will,  devising  the  same  lands  to  another  in  fee ;  in  such 
case  the  latter  devise  would  operate  as  a  complete  revocation  or 
the  former  (m).  And  here,  the  learned  reader  cannot  fail  to  perceive 
in  the  difference  of  construction  which  has  obtained,  where  two 
devises  in  fee  of  the  same  land  are  found  in  one  and  the  same  will, 
and  where  they  are  found  in  several  distinct  wills,  the  greater 
anxiety  evinced  to  reconcile  the  several  parts  of  the  same  testa- 
mentary paper,  than  to  reconcile  several  distinct  papers  of  different 
dates,  though  constituting,  in  the  whole,  one  will.  In  the  former 
case,  the  devisees  (as  hereafter  shewn)  take  concurrently  in  order 
to  avoid  making  one  part  of  the  will  contradict  and  subvert  another  ; 
and  in  the  latter  case,  no  hesitation  seems  to  have  been  felt  in 
holding  the  second  devise  to  be  revocatory  of  the  first.  And  the 
distinction  seems  to  be  reasonable ;  for  though  it  may  be  very 
unlikely  that  a  testator  should  wholly  change  the  object  of  the 
devise  in  the  short  interval  between  his  passing  from  one  part  of 
the  will  to  the  other,  there  is  no  such  improbabiUty,  that,  in  the 
longer  lapse  of  time  between  the  execution  of  two  testamentary 
papers  of  different  dates,  such  a  change  of  purpose  should  have 
occurred." 

So  if  the  residue  of  personal  estate  be  given  by  will  to  A.,  and  Gift  of 
by  codicil  to  B.,  the  former  gift  is  revoked  (w).    And  this  was  so  ™8idue  by 

(j)  Freeman  v.  Freeman,  5  D.  M.  &  (j)  See  In  Edate  of  Bryan,  [1907]  P.    by  similar 

G.  704.  I2S,  and  the  cases  on  additional  and  sub-   gift  in  codicil. 

(h)  Ouito  V.  Oilbert,  9  Moo.  P.  C.  C.  stituted  legacies  cited  in  Chap.  XXX. 
131  ;    Richards  v.  Queen's  Proctor,  18  (ifc)  Follett  v.  Pettman,  23  Ch.  D.  337. 

Jur.  640 ;    Lemage  v.  Ooodban,  L.  R.,  (I)  First  edition,  p.  157. 

1  P.  &  B.  57  ;  In  bonis  De  la  Saussaye,  (m)  3  Mod.   206.  Litt.   a.   168  ;    Be 

L.  R.,  3  P.  &  D.  42  ;  In  bonis  PetcJieU,  Hough's  Estate,  20  L.  J.  Ch.  422;  Evans 

ib.  153  ;   Leslie  v.  Leslie,  Ir.  R.,  6  Eq.  v.   Evans,    17   Sim.    107  ;     Wallace  v. 

332 ;    In  bonis  O'Connor,  13  L.  R.  Ir.  Seymour,  Ir.  R.  6  C.  L.  343 ;  Baker  v. 

406.  Story,  23  W.  R.  147 ;    In  bonis  Hodgkin- 

(»')  See  the  cases  cited  infra,  p.  176,  son,  [18931  P.  339. 
note  (6),  in  some  of  which  the  revoking  (n)  Fownes-Luttrell  v.  Clarke,  [1876] 

will  was  declared  to  be  the  "  last  will."  W.    N.    168,     249.     See    Beamish    v. 

And  see  Loftus  v.  Stoney,  17  Ir.  Ch.  178,  Beamish,   1  L.  R.  Ir.  501.    In  TJiorn 

post,  p.  177,  n.  (i).  V.  Dickens.  [1906]  W.  N.  54,  a  will  and 
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held  in  Earl  of  Hardwiche  v.  Douglas  (o),  though  the  gift  by  codicil 
was  of  personal  estate  "  not  hereinbefore  or  by  my  will  or  any  other 
codicil  disposed  of."  The  words  were  construed  to  mean  "  not 
hereinbefore  or  by  my  will  disposed  of  by  way  of  particular  legacies," 
thus  leaving  something  for  the  gift  to  operate  upon  :  literally 
construed  they  left  nothing.  Again,  in  Kermode  v.  Macdonald  (p), 
a  testatrix  by  her  will  bequeathed  specific  and  pecuniary  legacies, 
and  directed  that  in  case  her  personal  estate  proved  insufficient 
for  the  payment  of  the  legacies,  the  deficiency  should  be  made  up  out 
of  her  real  estate,  and  gave  the  residue  of  her  personal  estate  to 
A.  ;  by  a  codicil  she  gave  "  all  my  personal  estate  "  to  B. ;  it  was 
held,  that  "  all  my  personal  estate  "  meant  the  whole  of  the 
personal  estate  which  by  her  will  the  testatrix  had  divided  into 
two  portions,  the  legacies  and  the  residue,  and  that  the  specific 
legacies  were  therefore  wholly  revoked,  but  that  the  charge  of 
the  pecuniary  legacies  on  the  real  estate  wa3  not  revoked,  and 
that  they  were  payable  out  of  it  accordingly. 

A  testamentary  instrument  may  be  impliedly  revoked  by  a  later 
one  which  is  substantially  or  in  great  part  a  repetition  of  it  (q). 

If  a  testator  appoints  A.  his  executor,  and  bequeaths  him  a 
legacy  on  condition  that  he  proves  the  will,  and  by  codicil  revokes 
the  appointment  of  A.  as  executor,  this  carries  with  it  the  revocation 
of  the  legacy  (r).  But  this  result  would  not  foUow  if  the  legacy 
were  given  to  A.  independently  of  the  office  of  executor  (s). 

But  where  a  testator  bequeathed  portions  of  "  his  money  in 
the  funds  "  to  several  legatees,  and  "  the  surplus  of  his  money  in 
the  funds  "  to  be  distributed  by  his  executors  among  the  legatees, 
and  then  by  codicil,  after  bequeathing  some  specific  chattels,  gave 
"  the  surplus  remaining  after  the  aforesaid  legacies  are  paid  "  to 
the  children  of  A. ;  Sir  J.  K.  Bruce,  V.-C,  held  that  the  gift  of 
surplus  money  in  the  funds  was  not  revoked  by  the  residuary  gift 
contained  in  the  codicil,  which  was  so  expressed  as  to  embrace 
other  property  (t). 


As  to  contra- 
dictory wills 
of  uncertain 
date. 


If,"  says  Mr.  Jarman  (u),  "  from  the  absence  of  date  and  of 


.codicil  were  held  to  be  revoked  by  a 
duly  attested  document  containing  only 
the  words,  "  All  for  mother." 

(o)  7  CI.  &  Fin.  795,  West,  H.  L.  555, 
per  Lords  Brougham  and  Lyndhurst, 
reversing  Douglas  v.  Leake,  5  L.  J.  N.  S. 
Oh.  25,  coram  Lord  Cottenham,  who  in 
D.  P.  retained  his  opinion.  Compare 
Lee  V.  Delane,  4  De  6.  &  S.  1. 


(p)  L.  R.,  1  Eq.  457,  3  Ch.  584. 

(?)  Chichester  v.  Quatrefages,  [18951 
P.  186. 

(r)  Walne  v.  Hill,  [1883]  W.  N.  171. 

(s)  See  Burgess  v.  Burgess,  1  Coll. 
367,  and  other  cases,  post.  Chap.  XLI. 

(«)  Inglefield  v.  Goghlan,  2  Coll.  247, 

(m)  First  edition,  p.  159, 


IMPLIED   EEVOCATION   BY   INCONSISTENT   WILL.  175 

every  other  kind  of  evidence,  it  is  impossible  to  ascertain  the  chapter  vn. 

relative  chronological  position  of  two  conflicting  wills,  both  are 

necessarily  held  to  be  void,  and  the  heir  as  to  the  realty,  and  the 

next  of  kin  as  to  the  personalty,  are  let  in  ;  but  this  unsatisfactory 

expedient  is  never  resorted  to  until  all  attempts  to  educe  from  the 

several  papers  a  scheme  of  disposition  consistent  with  both,  have 

been  tried  in  vain  {v).    And  even  where  the  times  of  the  actual  inconsistent 

execution  of  the  respective  papers  are  known,  so  that  if  they  are  "^^^  always 

inconsistent,  there  can  be  no  difficulty  in  determining  which  is  to  reconciled  if 

be  preferred,  the  Courts  will,  if  possible,  adopt  such  a  construction  P°^^''''^' 

as  will  give  effect  to  both,  sacrificing  the  earlier  so  far  only  as  it  is 

clearly  irreconcilable  with  the  latter  paper  (w) ;    supposing,   of 

course,   that  such  latter  paper  contains   no    express    clause   of 

revocation. 

"  As  where  a  testator  made  a  will  devising  his  lands  to  trustees, 
for  two  hundred  years,  to  pay  his  debts,  and  afterwards,  by  another 
will,  devised  the  same  lands  to  other  trustees  for  three  hundred 
years,  to  discharge  some  particular  specialty  debts  mentioned  in 
a  deed  executed  after  the  first  will,  and  all  incumbrances  afiecting 
the  property  ;  Lord  Talbot  held,  that  the  first  term  of  two  hundred 
years  was  not  revoked,  as  the  two  terms  were  not  inconsistent,  the 
testator's  intention  in  creating  the  term  of  three  hundred  years 
being  merely  for  the  purpose  of  giving  priority  in  payment  to  the 
specialty  debts,  and  the  charges  afiecting  the  estate  (a;). 

"The  inclination  to  such  a  construction  as  would  preserve,  either  —provided 

wholly  or  in  part,  the  contents  of  the  prior  document,  however,   ^fttlie 

,         7  ,  ,  1  .     .       ,  subsequent 

exists  only,  either  when  the  subsequent  document  is  inadequate  document  is  a 

to  the  disposition  of  the  entire  property,  so  that  the  consequence  ^^omplete*" 

of  rejecting  the  prior  document  would  be  to  produce  partial  intes-  will. 

tacy  {y) ;   or  else  where  the  posterior  paper  is  styled  a  codicil  (z) ; 

for  the  office  of  a  codicil  being  to  vary  or  add  to  and  not  wholly 

supplant  a  previous  will,  such  a  designation  of  the  instrument 

(t))  See  Phippa  v.  Earl  of  Anglesey,  "  demise  "    for    "  devise  ;  "     and    see 

7     Br.     P.     0.     443.      In    Loftus    v.  Coward  v.  Marshal,  Cro.  El.  721. 
Stonty,  17  Ir.  Ch.  178,  and  Townsend  v.  (y)  See  Freeman  v.  Freeman,  Kay, 

Moore,  [1905]  P.  66,  it  appeared  from  479,  5  D.  M.  &  G.  704 ;  In  bonis  Hart- 

the  evidence  that  the  two  papers  were  ley,  50  L.  J.  P.  1  :    in  Plenty  v.  West, 

executed  at  the  same  time,  post,  p.  177.  9  Jur.   458,  Sir  H.  J.  Fust  would  not- 

(w)  Richards  v.  Queen's  Proctor,  18  even  in  such  oases,  recognise  the  exist, 

Jur.  540  ;  In  bonis  Hartley,  50  L.  J.  P.  ence  of  the  inclination  as  regards  per- 

1  ;  Lemaffc  v.  Ooodbnn,  L.  R.,  1  P.  &  D.  sonalty  ;  but  see  Cookson  v.  Hancock, 

57  :  Simpson  v.  Faxon,  [1907]  P.  54.  1  Kee.  817,  2  My.  &  Cr.  606  ;  iemof/e 

(x)  Weld  V.  Acton,  2  Eq.  Ca.  Ab.  777,  v.    Goodban,   L.  B.,    1    P.    &  D'.    57  ; 

pi.  26.     The  word  "  deed,"  occurring  Birks  v.  Birks,  34  L.  J.  P.  90. 
four  times  in  this  report,  seems  a  mis-  (z)  In  bonis  Howard,  L.  B,.,  1  P.  &  D. 

take   for   "  will,"    though   the   report  636  ;  Robertson  v.  Powell,  2  H.  &  C.  762  ; 

might  be  made  consis*,ent  by  reading  Re  Wood,  83  L.  T.  157. 
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seems  to  demand  that  some  part,  at  least,  of  the  will,  whose 
existence  it  supposes  and  recognises,  should,  if  possible,  be 
sustained." 

If  the  subsequent  instrument  does  not  profess  to  be  a  codicil, 
and  is  adequate  to  the  disposition  of  the  entire  property,  there  is 
no  such  a  priori  improbability  that  it  was  intended  wholly  to 
supplant  the  prior  instrument.  The  case  then  rests  on  the  true 
construction  of  the  contents  of  the  two  instruments,  and  the  com- 
plete disposition  contained  in  the  second  must,  unless  controlled 
by  the  context,  wholly  revoke  the  first.  Thus,  in  Henfrey  v. 
Henfrey  (a),  where  a  testator  by  will  gave  his  household  effects 
and  other  benefits  to  his  wife,  and  all  the  residue  of  his  estate  and 
effects  to  A.,  and  appointed  him  executor,  and  then  by  subsequent 
will  left  all  he  possessed  "  containing  furniture,  books,  &o."  to  his 
wife,  but  did  not  appoint  an  executor,  the  first  will,  including  the 
appointment  of  the  executor,  was  held  to  be  wholly  revoked. 
"  Containing  "  was  read  "  inclusive  of." 

And  a  will  may  revoke  an  earlier  testamentary  document,  dis- 
posing of  the  whole  of  the  testator's  property,  even  although  the 
latter  will  does  not  contain  an  express  clause  of  revocation,  and 
does  not  dispose  of  all  the  testator's  property.  It  is  a  question  of 
construction  on  the  terms  of  the  two  documents  (&). 

If  the  intention  remain  in  doubt  on  the  face  of  the  documents 
themselves,  extrinsic  evidence  of  the  surrounding  circumstances 
and  of  the  testator's  intention  to  revoke  the  earlier  will  is 
admissible  (c). 

A  testamentary  appointment  under  a  power,  and  a  subsequent 
will  not  referring  to  it,  may  be  taken  as  together  containing  the 
last  will  of  the  deceased  {d).    The  question  of  the  revocation  of 


(a)  2  Curt.  468,  Moo.  P.  C.  C.  29, 
6  Jur.  355.  And  see  Cottrell  v.  Cottrell, 
L.  R.,  2  P.  &  D.  397  ;  In  bonis  Tenney, 
45  L.  T.  78  ;  In  bonis  Turnour,  56  L.  T. 
671  ;  In  bonis  Palmer,  58  L.  J.  P.  44  ; 
Pepper  v.  Pepper,  Ir.  R.,  5  Eq.  85 ; 
O'Leary  v.  Douglass,  3  L.  R.  Ir.  323  ; 
In  bonis  Maefarlane,  13  L.  E.  Ir.  264 ; 
M'Ara  v.  M'Gay.  23  L.  R.  Ir.  138. 
Tn  the  last  case  the  second  will  could 
not  be  found,  and  parol  evidence  of  its 
contents  was  admitted.  By  the  civil 
law  the  appointment  of  an  executor 
was  a  complete  disposition  of  the  per- 
sonal estate  ;  '  and  in  some  early  cases 
in  the  Ecclesiastical  Courts  the  mere 
appointment  of  a  different  executor  in 
a  subsequent  paper,  purporting  to  be  a 
distinct  will,  was  held  to  be  a  revoca- 


tion of  a,  prior  wUl  and  appointment. 
Whitehead  v.  Jennings  and  Burt  v. 
Burt,  oit.  1  PhUlim.  412.  But  such 
new  appointment  was  afterwards  de- 
cided not  to  be  conclusive :  Richards  v. 
Queen's  Proctor,  18  Jur.  540  ;  Birks  v. 
Birks,  34  L.  J.  P.  90. 

(6)  PUnty  V.  West,  6  C.  B.  201,  16 
Beav.  173  ;  Dempsey  v.  Lawson,  2  P.  D. 
98  ;   In  Estate  of  Bryan,  [1907]  P.  125. 

(c)  Jenner  v.  Ffinch,  5  P.  D.  106 
(citing  Thorne  v.  Rooke,  2  Curt.  799,  and 
Methuen  v.  Methuen,  2  PhiUim.  416, 
cases  before  the  Wilh  Act) ;  In  bonis 
Bryan,  [1907]  P.  125. 

(d)  In  bonis  Fenwick,  L.  R.,  1  P.  & 
D.  319.  See  Re  Gibbes  37  Ch.  D.  143  ; 
Cadell  V.  Wilcocks,  [1898]  P.  21 ;  Kent 
v.  Kent,  [1902]  P.  108. 


WILL  NOT   DISTURBED   FURTHER  THAN  IS   NECESSARY.  177 

appointments  under  powers  is  considered  more  in  detail  in  another  chapter  vii. 
chapter  (e). 

The  general  principle  above  stated  applies  to  codicils  which  are  inconshtent 
inconsistent  inter  se.     Instances  occur  where  a  codicil  is  impliedly  <=°'^i<='^- 
revoked  by  a  later  codicil,  the  latter  being  clearly  intended  by  the 
testator  to  take  the  place  of  the  earlier  codicil  (/). 

The  case  of  Townsend  v.  Moore  (gr),  is  an  instance  of  the  reluctance 
of  the  Court  to  refuse  probate  to  two  inconsistent  testamentary 
papers  (h).  There  the  testatrix  executed,  on  the  same  day  and 
practically  simultaneously,  two  codicils,  the  terms  of  which  were 
in  some  respects  identical,  and  in  other  respects  inconsistent :  it 
was  held  (by  Vaughan  Williams  and  Komer,  L.  JJ.,  Cozens-Hardy, 
L.  J.,  doubting)  that  the  two  codicils  were  not  so  inconsistent  that 
they  could  not  stand  together,  and  that  both  ought  to  be  admitted 
to  probate  (i). 

In  Baker  v.  Story  (j)  at  estator  made  two  wills  disposing  of  his  Where  second 
rQ.al  estate,  which  were  so  inconsistent  that  the  second  operated  inoperative, 
as  a  total  revocation  of  the  first,  but  the  ultimate  devise  in  the 
second  will  failed,  being  void  under  the  Mortmain  Acts ;  it  was 
contended  that  the  devise  in  the  first  wiU  took  effect,  but  Jessel, 
M.R.,  decided  against  this  contention.  But  if  a  codicil  does  not 
operate  as  a  total  revocation  of  the  will,  it  seems  that  the  will 
stands,  except  so  far  as  the  dispositions  contained  in  the  codicil 
are  effective  (k). 

The  question,  whether  the  re-execution  of  a  will  revokes  a  codicil  Whether 
to  that  will,  is  discussed  in  the  next  chapter  (I).  of  wmrevokes 

codicil. 

XI.— Will  not  Disturbed  further  than  is  Necessary.— 
"  Numerous  are  the  questions,"  as  Mr.  Jarman  points  out  (m), 
"  which  have  arisen  in  regard  to  the  extent  to  which  a  codicil 
affects  the  disposition  of  a  will  or  antecedent  codicil,  and  which 
are  commonly  occasioned  by  the  person  framing  the  codicil  not 
having  an  accurate  knowledge  or  recollection  of  the  contents  of  the 
prior  testamentary  paper. 

"  In  dealing  with  such  cases  it  is  an  established  rule  not  to  disturb  Codicil  not  to 

disturb  will 

(e)  Chap.  XXIII.  other  was  marked  ''  duplicate."  ^°^^,  *'}f^ 

(/)  Chichester  v.  Quatrefages,  [1895]  (?)  23  W.  R.  147.  absolutely 

P.  186.  (k)  See  Se  Fleetwood,  15  Ch.  D.  594   "'""■'""»™ 

(g)  [1905]  P.  66.  (at  p.  609),  where  however  Hall,  V.-C, 

(h)  Supra,  p.  175.  misapprehended  the  decision  in  Onions 

(•)  See  Loftus  v.  Stoney,  17  Ir.  Ch.  v.  Tyrer  (ante,  p.  170).     See  also  Morley 

178,  where  both  wills  were  proved,  but  v.  Rennoldson,  [1895]  1  Ch.  449;  post, 

the  Court  of  Construction  held  that  one  p.  180. 

will  was  the  real  will,  because  it  was  (I)  Page  196. 

described  as  the  "  last  "  will,  while  the  (m)  First  edition,  p.  160. 

J.— VOL.   I.  12 
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the  dispositions  of  the  will  further  than  is  absolutely  necessary  for 
the  purpose  of  giving  effect  to  the  codicil,  as  will  appear  from  the 
following  adjudications,  which  have  been  selected  from  a  large 
mass  of  cases  (I),  that  might  be  cited  in  illustration  of  the  principle. 

"  Thus,  where  a  testator  by  his  will  devises  lands  to  A.  in  fee, 
and  by  a  codicil  devises  the  same  lands  in  fee  to  the  first  son  of 
B.  who  shall  attain  the  age  of  twenty-one  years  and  shall  assume 
the  testator's  name,  the  first  devise  will  be  revoked  only  quoad 
the  interest  comprised  in  the  executory  devise  in  the  codicil ;  so 
that,  until  B.  has  a  son  who  attains  his  majority  and  assumes  the 
testator's  name,  the  property  will  pass  to  A.  under  the  devise  in 
the  will "  (m). 

So,  where  a  testator  devises  lands  to  A.  subject  to  a  charge  in 
favour  of  B.,  and  then  by  a  codicil  revokes  the  devise  to  A.  of  the 
land,  which  he  gives  to  another,  without  noticing  the  charge,  the 
land  remains  subject  to  the  charge  in  the  hands  of  the  substituted 
devisee  (w).  Again,  if  a  testator  bequeaths  a  legacy  payable  out 
of  two  funds,  and  by  codicil  there  is  an  absolute  gift  of  one  of 
the  funds,  but  no  express  revocation  of  the  legacy,  it  remains 
payable  out  of  the  other  fund ;  and  this  is  so,  even  if  the  fund 
thus  taken  away  is  the  general  personal  estate  (o). 

A  codicil  revoking  a  will  does  not  necessarily  revoke  a  prior 
codicil  (p). 


(I)  Cases  as  to  the  combined  effect  of 
a  will  and  several  codicils  are  frequently 
not  only  very  long,  but  are  too  special 
to  be  of  much  use  as  general  authori- 
ties: Doe  d.  Hearle  v.  Hicks,  8  Bing. 
475,  1  CI.  &  Kn.  20;    Hicks  v.  Doe, 

1  You.  &  J.  470 ;  Alexander  v.  Alex- 
ander, 2  Jur.  N.  S.  898,  6  D.  M.  &  G. 
593  ;  Agnew  v.  Pope,  1  De  G.  &  J.  49  ; 
Patch  V.  Graves,  3 .Drew.  348  ;  Barclay 
V.  Maskelyne,  Johns.  124 ;  Farrer  v. 
St.  Catharine's  Coll.,  Cambridge,  L.  E., 
16  Eq.  19.  The  question,  whether  a 
codicil  was  wholly  or  partially  revoca- 
tory, was  much  discussed  in  Cookson  v. 
Hancock,  1  Kee.  817,  2  My.  &  C.  606 ; 
see  also  Schofield  v.  Cahuac,  4  De  G.  & 
S.  533  ;  Lord  Lovat  v.  Duchess  of  Leeds, 

2  Dr.  &  Sm.  62 ;  Ee  Margitson,  30  W.  R. 
920;  31W.R.  257;  Wallaces. Seymour, 
Ir.  R.  6  C.  L.  343 ;  Beamish  v.  Beamish, 
1  L.  R.  Ir.  501  ;  Re  Howell-Shepherd, 
[1894],  3  Ch.  649.  Where  the  residue  was 
given  to  executors  by  will,  and  a  codicil 
directed  that  A.  should  also  be  execu- 
tor, and  that  the  will  should  take  eifect 
as  if  his  name  had  been  inserted  therein 
as  executor,  A.  was  held  not  entitled  to 


a  share  of  residue,  Hillersdon  v.  drove, 
21  Beav.  518  ;  and  see  Gibson's  Trusts, 
2  J.  &  H.  656,  stated  post,  p.  185. 

{m)  Duffield  v.  Duffield,  3  BU.  N.  S. 
261,  1  D.  &  CI.  268,  395,  Sug.  Law  of 
Prop.  216 ;  and  see  Doe  d.  Evers  v. 
Ward,  16  Jur.  709,  21  L.  J.  Q.  B.  145 ; 
Me  Colshead,  2  De  G.  &  J.  690  ;  Nor- 
man V.  Kynaston,  29  Beav.  96,  3  D.  F. 
&  J.  29,  with  which  compare  Nevill  v. 
Boddam,  28  Beav.  554,  where  there  was 
an  express  clause  of  revocation. 

(n)  Beckett  v.  Harden,  4  M.  &  Sel.  1 ; 
Young  v.  Hassard,  1  Dr.  &  War.  638 ; 
Fry  V.  Fry,  9  Jur.  894 ;  and  compare 
Ravens  v.  Taylor,  4  Beav.  425. 

(o)  Buckridge  v.  Ingram,  2  Ves. 
jun.  652  ;  Sheddon  v.  Goodrich,  8  Ves. 
481 ;  Tatlock  v.  Jenkins,  Kay,  654 ; 
Kermode  v.  Macdonald,  L.  R.  3  Ch. 
584,  stated  ante,  p.  174.  Leese  v. 
Knight,  12  W.  R.  1097,  seems  to  be  to 
the  same  effect.  The  original  gift  may 
of  course  be  so  expressed  that  the  codicil 
operates  as  an  implied  revocation  of  the 
legacy  :  Grice  v.  Funnell,  1  Sm.  &  G.  130. 

(p)  Farrer  v.  St.  Catharine's  College, 
L.  R.,  16  Eq.  19. 
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Where  a  testator  by  his  will  speci&cally  devised  certain  real  estate,  chaptek  vn. 
and  by  a  codicil  directed  that  it  should  be  sold,  this  was  held  not  Gift  not 
to  deprive  the  devisees  of  their  beneficial  interests  (a).  revoked  by 

'■  ^^'  direction 

So  where  a  testator  by  his  will  devised  his  estates  to  C.  B.  for  to  sell, 
life  without  impeachment  of  waste,  and  by  a  codicil  directed  his  —orjet. 
trustees  to  let,  until  the  tenant  for  life  married,  the  lessees  to  be 
impeachable  of  waste,  and  the  rents  to  be  accumulated  and  laid  out 
in  lands  to  be  settled  to  the  same  uses  ;  it  was  contended  that  this 
was  inconsistent  with,  and  therefore  revoked,  the  devise  for  Hfe 
without  impeachment  of  waste ;  but  Sir  W.  Grant,  M.R.,  held, 
that  there  was  no  inconsistency,  and  nothing  to  take  the  timber 
from  the  tenant  for  life  (r). 

Again,  where  a  testator  by  his  will  bequeathed  as  follows  :  General 
"As  to  my  leasehold  house  in  S.,  and  my  household  goods  and  codkircon-" 
furniture  there  and  at  S.,  and  as  to  all  my  plate,  Unen,  china-ware,  fined  to  its 
pictures,  live  and  dead  stock,  and  all  the  rest  and  residue  of  my  thewillf 
goods,  chattels,  and  personal  estate,"  he  gave  the  same  to  A.     By 
a  codicil  he  revoked  the  bequest  of  the  residue  of  his  personal 
estate  to  A.,  and  gave  the  same  to  B.    It  was  held,  that  the  revoca- 
tion was  confined  to  the  "  residue,"  and  did  not  extend  to  either 
the  leasehold  house  and  furniture,  or  the  other  enumerated  articles, 
namely,  the  plate,   &c.  (s).     So  the  operation  of  a  codicil  which 
revokes  a  legacy  or  devise  in  favour  of  a  certain  person,  may  be 
restrained  by  a  recital  in  the  codicil  (<).    And  where  by  his  will  a 
testator  devised  tithes,  and  then  devised  all  his  real  estates  of  what 
nature  or  kind  soever,  and  by  codicil  devised  in  a  different  manner 
all  his  real  estates  of  what  nature  or  kind  soever,  Sir  L.  Shadwell, 
V.-C,  held  that  the  second  gift  in  the  wiU  did  not,  but  that  the  gift 
in  the  codicil  did,  include  the  tithes  ;  the  Court  of  Q.  B.,  however, 
differed  from  him  on  the  last  point,  holding  that  the  words  "  real 
estates  "  in  the  codicil  were  to  be  interpreted  in  the  same  manner 
as  in  the  will  (u). 

Again,  in  Doe  d.  Murch  v.  Marchant  («),  where  by  will  an  estate  Gift  in  codicil 
was  devised  to  A.  in  fee,  and  by  codicil  "  instead  of  "  that  devise  gif^in^will? 
the  estate  was  given  to  A.  for  life,  with  alternative  contingent 

(g)  i2e  Chifferiel,  73  L.  T.  53 .  (t)  Re  Percival,  59  L.  T.  21 ;  Binch- 

(r)  Luahington  v.  Boldero,  G.  Coop.  di^e  v.  Hinchcliffe,  2  Dr.  &  Sm.  96. 

216.     See  also  Green  v.  Britten,  1  D.  J.  («)  Evans   v.   Evans,    17    Sim.    86  ; 

&  S.  649 ;  Be  Wood,  83  L.  T.  157.  WiUiams  v.  Evans,  1  EU.  &  Bl.  727. 

(«)  Clarke  v.  Butler,  1  Mer.  304.    See  (v)  6  M.  &  Gr.  813,  7  Scott,  N.  R. 

also  Barclay  v.  Maahelyne,  5  Jur.  N.  S.  644.     See  the  case  more  fully  stated  in 

12  ;   Hinchcliffe  v.  Hinchcliffe,  2  Dr.  &  Chap.  Vlll.  on  the  question  of  republi- 

Sm.  96;  Beamish  v.   Beamish,  1  L.  R.  cation.     It  was  followed  in  Be  Wilcock, 

Ir.  501.  [1898]  1  Ch.  95. 
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.  remainders  to  her  children  and  her  collateral  relations,  which 
failed ;  A.  was  held  entitled  to  the  fee :  "  instead  of  the  devise 
in  the  will  "  being  read  "  instead  of  so  much  of  it  only  as  was  incom- 
patible with  the]codicil,"  and  the  codicil  not  disposing  of  the  ultimate 
fee.  And  where  a  trust  fund,  which  by  will  was  given  to  the 
children  of  A.  living  at  a  stated  period,  with  a  power  of  advance- 
ment in  the  trustees,  was  by  codicil,  "  in  lieu  of  such  disposition," 
given  to  the  children  of  A.  living  at  a  different  period,  and  in  other 
respects  the  will  was  confirmed ;  it  was  held  that  the  power  of 
advancement  was  not  revoked  (t).  But  though  the  expression 
"  instead  of  "  need  not  mean  total  substitution,  it  naturally  implies 
some  substitution  ;  as  was  held — still  in  favour  of  non-revocation — 
in  Barclay  v.  Maskelyne  {u),  where  the  wiU  gave  legacies  to  the  six 
children  of  A.,  naming  them,  and  the  codicil  revoked  the  legacies 
"  to  the  children  of  A.,  and  in  lieu  thereof  "  gave  a  sum  amongst "  the 
children  of  A.,  to  wit "  (naming  five  of  them) ;  and  it  was  held 
that  the  legacy  to  the  sixth  was  not  revoked,  because  nothing 
was  substituted  for  her. 

Again,  in  Ee  Anowsmith's  Trust  {v),  where  by  will  a  testator 
bequeathed  a  specific  fund  to  his  nephews  and  nieces,  and  after 
the  death  of  his  wife  gave  them  all  his  remaining  property ;  he 
then  by  codicil  bequeathed  certain  legacies  (one  of  them  to  be 
paid  at  his  wife's  death),  and  gave  "  aU  his  real  and  personal 
estate  "  to  his  wife  for  her  life  :  it  was  held  that  the  specific  gift 
to  the  nephews  and  nieces  was  not  disturbed,  and  that  the  codicil 
was  meant  only  to  remove  the  doubt  which  might  arise  on  the  will 
whether  the  wife  was  to  take  the  residue  for  life. 

The  presumption  against  implied  revocation  is  strengthened 
if  the  testator  uses  words  shewing  an  intention  not  to 
alter  his  testamentary  dispositions  except  in  certain  specific 
respects  {w). 

It  sometimes  happens  that  the  provisions  of  the  codicil  are  con- 
trary to  law,  with  the  result  that  the  provisions  of  the  will  take 
efifect.  Thus  in  Morley  v.  Rennoldson  (a;), a  testator  gave  property 
in  trust  for  his  daughter  A.  for  life  with  remainder  to  her  children  ; 
by  a  codicil  he  expressed  his  will  to  be  that  A.  should  not  marry, 
and  in  case  of  her  marriage  or  death  he  gave  the  property  over ; 
she  married  and  died,  leaving  children  :   it  was  held  that  the  will 


(0  Bill  V.  Walker,  4  K.  &  J.  168. 
See  also  Butler  v.  Greenwood,  22  Beav, 
303. 

(«)  5  Jur.  N.  S.  12. 

(d)  2   D.    F.   &  J.   474.     Compare 


Kermode  v.  Macdonald,  ante,  p.  174. 

(w)  See  Alt  v.  Gregory,  8  D.  M.  &  Q. 
221 ;  Follett  v.  Pettman,  23  Ch.  D.  337. 

(a;)  [1895]  1  Ch.  449. 
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and  codicil  must  be  construed  together,  and  that  as  the  condition  chaftek  vh. 
against  her  marrying  was  void,  the  children  were  entitled. 

The  provisions  of  a  codicil  may  have  the  effect  of  removing  an 
ambiguity  which  appears  on  the  face  of  the  will  (y). 

Sometimes  the  express  revocation  of  one  gift  operates  to  revoke  Revocation 
another,  if  the  two  are  so  closely  connected  as  practically  to  con-  giffmay 
stitute  one  gift  (y2/)-    A  testator  gave  an  annuity  of  300?.  to  A.,  and  revoke  whole, 
after  her  death  to  her  children  as  she  should  appoint,  and  in  default 
of  appointment  among  her  children  equally ;  by  a  codicil  reciting 
that  he  had  devised  to  A.  an  annuity  of  300?.,  he  revoked  the  devise 
of  the  said  annuity  and  "  instead  thereof  "  he  devised  to  A.  an 
annuity  of  150?.,  to  be  payable  and  charged  in  the  same  manner 
as  the  said  annuity  of  300? :   it  was  held  that  the  annuity  to  the 
children  of  A.  was  also  reduced  to  150?.  (z). 

It  frequently  happens  that  a  testator  by  his  will  gives  property  ^^l^^yg^g 
to  persons  in  succession,  and  by  a  codicil  revokes  the  gift  in  such  whether 
a  way  as  to  make  it  doubtful  whether  he  means  to  revoke  it  alto-  J^^olly— 
gether,  or  only  in  part  (a).     Thus  in  Sanford  v.  Sanford  (b),  a 
testatrix  bequeathed  3000?.  in  trust  for  C.  for  Ufe,  and  after  her 
death  for  her  children,  and  in  case  there  should  be  no  such  children 
in  trust  for  P.  ;    by  a  codicil,  stating  that  C.  had  been  largely 
provided  for  from  other  sources,  the  testatrix  deducted  the  sum 
of  2900?.  from  the  legacy  of  3000?,  and  revoked  so  much  of  the 
legacy  accordingly,  "  leaving  her  the  sum  of  100?.  only,  as  a  remem- 
brance of  my  affection  and  regard  for  her  "  :  it  was  held  that  the 
legacy  of  3000?.  was  revoked  in  toto,  and  that  in  lieu  of  it,  C.  took 
100?.  absolutely.    So  if  there  is  a  gift  to  A.  with  a  gift  over  to  B., 
in  the  event  of  A.  dying  under  a  certain  age,  or  the  like,  a  revocation 
by  codicil  of  all  gifts  in  the  will  to  A.  is  prima  facie  a  revocation 
also  of  the  gift  over  to  B.  (c).     On  the  other  hand,  if  the  language  —or  only 
of  the  codicil  is  restricted,  its  effect  may  be  to  revoke  only  part  of        '*  ^' 
the  limitations,  and  leave  the  rest  in  force.     As  where  the  gift  is 
revoked  "  so  far  as  relates  to  "  one  of  the  persons  to  whom  the 

iy)  Be  Venn,  [1904]  W.  N.  94.  Daly  v.  Daly,  2  J.  &  Lat.  753 ;    WcUs 

(yy)  See  Orice  v.  Funnell,  1  Sm.  &  G.  v.  Wells,  17  Jur.  1020.     As  to  whether 

130,  ante,  n.  (o).  a  substituted  legacy  is   subject  to  the 

(2)  Re  Freme's  Contract,  [1895]  2  Ch.  same    qualifications    as    the    original 

778.     Rigby,  L.  J.,  dissented.  legacy,  see  Chap.  XXX. 

(o)  Philipps  V.   Allen,   7   Sim.   446,  (6)  1  De  G.  &  S.  67. 

was  a  clear  case  of  revocation  in  toto.  (c)  Boulcott  v.  Boulcott,  2  Dr.  2.'5.    In 

Compare  Murray  v.  Johnston,  3  Dr.  &  M'Kay  v.  M'Kay,  [1901]  1  Ir.  R.  109, 

W.  143 ;    Fry  v.  Fry,  9  Jur.  894.     In  the  question  did  not  arise,  as   the  gift 

many  cases  the  construction  is  assisted  over  would  not  have  taken  effect  even 

or  controlled  by  the  fact  that  the  codicil  if  the  gift  to  A.  had  not  been  revoked, 
contains  a  complete  substituted  gift ; 
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property  is  given  in  succession  (d).  In  Re  Whitehorne  (e)  a  testator 
gave  a  share  of  real  estate  to  G.  for  life,  and  after  his  death  to  his 
children  in  fee  simple  ;  by  a  codicil  he  revoked  every  gift  in  his  will 
to  or  for  the  benefit  of  G.,  and  directed  that  his  will  should  take 
effect  as  if  the  name  of  G.  had  never  appeared  therein  :  it  was  held 
by  Buckley,  J.  (following  Alt  v.  Gregory  (/),  and  Green  v.  Tribe  {g), 
and  distinguishing  Tabor  v.  Prentice  {h),)  that  the  revocation 
extended  only  to  the  benefits  given  to  G.,  and  that  the  interests 
of  his  children  were  accelerated. 

Where  a  testator  directed  his  trustees,  to  whom  he  had  given 
all  his  property,  to  carry  on  his  business  for  ten  years,  and  then  to 
sell  and  hold  the  proceeds  upon  trust,  as  to  one  moiety  for  his 
daughter  and  her  children,  and  as  to  the  other  moiety  for  the 
children  of  his  son,  and  by  a  codicil  revoked  that  part  of  his  will 
which  empowered  his  trustees  to  sell,  and  instead  thereof  authorised 
his  daughter  to  take  possession  of  his  property  and  to  dispose 
thereof  at  her  discretion  :  it  was  held,  that  this  was  not  an  absolute 
gift  to  the  daughter,  but  only  constituted  her  a  trustee  in  place  of 
the  trustee  named  in  the  wiU  (i). 

Where  a  testator  by  his  will  appoints  an  executor,  and  bequeaths 
to  him  a  legacy  in  such  a  way  that  it  is  annexed  to  the  office  (/), 
and  by  a  codicil  revokes  the  appointment  of  executor,  the  legacy 
is  also  revoked  (k).  But  if  the  testator  shews  that  the  bequest  of 
the  legacy  is  independent  of  the  office — as  where  he  bequeaths  it 
as  a  "  mark  of  respect  "  (l),  or  ''  as  a  remembrance "  (m), — the 
legacy  is  not  revoked  by  the  revocation  of  the  office. 

Where  there  are  several  testamentary  papers  not  inconsistent 
with  one  another,  each  of  which  appoints  different  executors, 
probate  will  be  granted  to  all  (w),  and  this  may  be  done  even  if  the 
executor  appointed  by  the  last  paper  is  described  as  "  sole  execu- 
tor "  (o).  And  a  reappointment  by  codicil  of  some  of  the  executors 
appointed  by  the  will  together  with  new  executors,  does  not  revoke 
the  appointment  of  executors  contained  in  the  will  (p).    But  if  a 

C.  34.  171,  where  the  testator  expressly  re- 

voked a  legacy  bequeathed  to  the 
executor  independently  of  the  office 
and  did  not  expressly  revoke  another 
legacy  bequeathed  to  him  as  executor. 

{I)  Burgess  v.  Burgess,  1  Coll.  367. 

(m)  Bubb  V.  Yelverton,  L.  R.,  13  Eq. 
131. 

(n)  In  bonis  Graham,  32  L.  J.  P.  113. 

(o)  In  bonis  Morgan,  L.  K..  1  P.  &  D. 
323  ;   Oeaves  v.  Price,  32  L.  J.  P.  113. 

(p)  In  bonis  Leese,  31  L.  J.  P.  169  ; 
In  bonis  Lloyd,  Ir.  R.,  6  Eq.  348. 


(d)  Ives  V.  Ives,  4  Y. 

(€)  [1906]  2  Ch.  121. 

(/)  8  D.  M.  &  G.  221. 

(S?)  27  W.  R.  39. 

(7()  32  W.  R.  872. 

(i)  Newman  v.  Lade,  1  Y.  &  0.  C.  C. 
680  ;  and  see  Barry  v.  Grundall,  7  Sim. 
430  ;  FroggaU  v.  Wardell,  3  De  G.  &  S. 
685  ;  and  compare  Schofield  v.  Cahuac, 
4  De  G.  &  S.  533. 

{j)  As  it  is  generally  presumed  to  be  : 
Re  Appleton,  29  Ch.  D.  893. 

{k)  See  Walne  v.  Hill,  [1883]  W.  N. 
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testator  by  his  will  appoints  A.  and  B.  his  executors,  and  by  a  chapter  vii. 
codicil  to  his  "  said  will "  appoints  X.  "  sole  executor  of  this  my 
said  will,"  it   seems   that  this  is  an  implied   revocation  of  the 
appointment  of  A.  and  B.  (q). 

If  a  testator  by  his  will  appoints  a  person  trustee  and  devises  Revocation  ol 
land  to  him  upon  trust,  and  by  codicil  appoints  another  person  to  trustee. 
be  trustee  in  his  place,  this  is  a  revocation  of  the  devise  as  well  of 
the  appointment  (r). 

Where  a  person  is  appointed  to  more  than  one  of  the  offices  of  Revocation  as 
guardian,  executor,  and  trustee,  a  revocation  by  codicil  of  his  does  not  ex- 
appointment  to  one  of  the  offices  is  not  a  revocation  of  the  appoint-  ^^"^  *°  °^^^^ 
ment  to  any  other  office  (s) ;    unless  the  context  shews,  as  by 
directing  "  trustees  "  to  pay  debts  and  legacies,  that  the  several 
offices  (of  trustee  and  executor)  are  to  be  filled  by  the  same  persons  {t) . 

"  It  may  be  observed,"  says  Mr.  Jarman  (tt),  "  that  where  a  Revocation 
testator,  in  order  to  avoid  repetition,  has  by  his  will  declared  °eferJn^e''^ 
his  intention  respecting  a  property  (say  Whiteacre),  then  being 
devised  by  him,  to  be  similar  to  what  he  had  before  expressed 
concerning  another  property  (say  Blackacre)  antecedently  given, 
and  he  afterwards  by  a  codicil,  or  by  obliteration,  or  otherwise, 
revokes  the  devise  of  Blackacre,  such  revocation  does  not  afiect  the 
devise  of  Whiteacre.  Thus,  in  the  case  of  Darley  v.  Langworthy  (m), 
where  a  testator  by  his  will  devised  a  certain  estate  to  certain 
limitations,  and  then  proceeded  to  annex  thereto  another  estate, 
declaring  that  the  same  should  go  unto  and  be  enjoyed  by  the 
possessor  of  the  other  estate,  and  not  be  separated  therefrom,  and 
subsequently,  by  an  act  in  his  lifetime,  he  revoked  the  devise  of 
the  principal  estate,  the  property  so  annexed  was  held  not  to  be 
affected,  but  went  according  to  the  uses  declared  of  the  principal 
estate  by  the  will." 

In  Martineau  v.  Briggs  (v),  a  testator  devised  freehold  estates  Copyholds 
to  certain  uses,  and  gave  his  copyhold  and  leasehold  estates  upon  holds!***' 
trusts  to  correspond  with  the  uses  of  the  freeholds.     By  a  codicil 
he  devised  the  freeholds  to  other  uses,  but  made  no  mention  of 

{q)  In  bonis  Lowe,  33  L.  J.  P.  155  ;  (<)  Barrett  v.   Wilkins,  5  Jur.  N.  S. 

In  bonis  Bailey,  L.  R.,  1  P.  &  D.  628.  687. 

(r)  Be  Hough's  Will,  4  De  G.  &  S.  {tt)  First  edition,  p.  162. 

371  ;   Re  Turner,  2  D.  P.  &  J.  527.  («)    3    Br.     P.    C.    359,     reversing 

(s)   Re   Park,    14   Sim.   89 ;    Fry  v.  Lord   Camden's   decree   in   Darley   v. 

Fry,  9  Jur.  894  ;  Oraham  v.  Oraham,  Darley,  Amb.  653  ;  see  also  Lord  Sidney 

16  Beav.  550  ;  Cartwright  v.  Shepheard,  Beauclerk  v.  Mead,  2  Atk.  167  ;  Salter 

17  Beav.  301  ;    Worley  v.   Worley,  18  v.  Farey,  12  L.  J.  C!h.  411. 
Beav.  58  ;    and  see  Hare  v.  Hare,  5  (v)  23  W.  R.  889. 
Beav.  629. 
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CHAPTER    VII. 


Money  to  be 
applied  in 
purchase  of 
lands. 


Bequest  by 
reference. 


Mixed  fund. 


Where  rule 
does  not 
apply. 


the  copyholds  and  leaseholds  :  it  was  held  by  the  House  of  Lords 
that  the  copyholds  and  leaseholds  passed  according  to  the  trusts 
declared  by  the  will. 

In  Bridges  v.  Strachan  (w),  the  testator  devised  freeholds  to 
certain  uses  and  bequeathed  3000Z.  to  trustees  to  purchase  lands 
to  be  settled  to  the  same  uses.  By  a  codicil  he  revoked  the  devise 
of  the  freeholds  and  devised  them  to  other  uses,  without  referring 
to  the  3000Z.  :  it  was  held  by  Malins,  V.-C,  that  the  3000Z.  passed 
under  the  will  in  the  same  way  as  if  the  codicil  had  not  been  made. 

So,  where  a  testator  by  his  wiU  bequeathed  a  specific  fund  to 
his  residuary  legatee  after  named,  and  then  bequeathed  the  residue 
to  A.,  and  by  a  codicil  revoked  the  bequest  of  the  residue,  it  was 
held  that  this  was  no  revocation  of  the  specific  bequest  {x).  And 
where  a  testator  bequeathed  several  pecuniary  legacies,  including 
one  to  A.,  and  the  residue  to  his  before-mentioned  legatees  in 
proportion  to  their  pecuniary  legacies ;  and  by  codicil  executed 
after  A.'s  death  gave  A.'s  pecuniary  legacy  to  B.,  but  was  silent 
as  to  the  residue  :  it  was  held  that  B.  was  not  entitled  to  A.'s 
share  of  residue  (y). 

Again,  where  a  testator  by  his  will  devised  certain  freehold 
property  (on  failure  of  the  objects  of  a  preceding  devise)  to  trustees 
to  be  sold,  and  directed  the  produce  to  be  applied  upon  the  trusts 
thereinafter  expressed  concerning  his  residuary  personal  estate ; 
he  then  bequeathed  his  residuary  personal  estate  upon  certain 
trusts,  and  afterwards  by  a  codicil  duly  attested  for  devising 
freehold  estates,  revoked  the  residuary  bequest,  and  disposed  of 
the  personalty  in  a  different  manner :  Sir  J.  Leach,  M.R.,  held, 
that  by  this  alteration  in  the  disposition  of  the  personal  estate, 
the  devise  of  the  realty  was  not  affected ;  the  effect  being  the 
same  as  if  the  testator  had  in  terms  applied  the  trusts  in  question 
to  the  produce  of  the  freehold  estate,  in  which  case  it  is  obvious 
that  the  revocation  by  the  codicil  of  the  residuary  gift  of  the 
personal  estate  by  the  will,  would  have  been  no  revocation  of  the 
disposition  of  the  produce  of  the  freehold  estate  ;  and  his  Honor 
observed,  it  could  make  no  difference  in  principle  that  the  testator 
saves  himself  the  trouble  of  repeating  those  trusts,  intents,  and 
purposes,  by  compendious  words  of  reference  {z). 

This  construction,  however,  does  not  apply  where  personalty  is 
given  as  an  incident  or  accessory  to  real  estate  (a). 


(m))  8  Ch.  D.  558. 
(x)  Roach  V.  Haynea,  6  Vea.  153. 
ly)  Me  Gibson's  Trusts,  2  J.  &  H.  656. 
(z)  Francis  v.  Gollier,  4  Russ,  331. 


(a)  Evarts  v.  Evans,  17  Sim.  108 
(chattels  directed  to  be  enjoyed  by 
persons  entitled  to  real  estate  "  under 
or  by  virtue  ot  the  limitation?  pf  this 
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Mr.   Jarman  continues  (a)  :    "  If   the  devise   of   the  principal  chapter  vu. 

estate  is  not  simply  revoked,  but  is  modified  only,  it  is  not  too  ITT 

,         .,  ,  11111  DistraotioD, 

hastily  to  be  concluded  that  the  construction  adopted  in  the  class  where  the 

of  cases  just  stated  would  apply,  however  forcibly  the  reasoning  in  ^™difiedonl" 

some  of  theili,  and  especially  that  of  the  Master  of  the  Rolls  in 

[Francis  v.  ColUer]  might  seem  to  conduct  to  such  a  conclusion  ; 

for  a  different  construction  prevailed  in  the  case  of  Lord  Carring- 

ton  v.  Payne  (6),  where  a  testator  devised  his  real  estate  to  trustees 

to  be  conveyed  to  certain  uses,  and  bequeathed  personal  estate  to 

be  laid  out  in  land  to  be  settled  to  such  uses  and  upon  such  trusts, 

&c.,  as  he  had  declared  concerning  his  real  estate.     By  a  codicil  he 

revoked  so  much  of  his  will  as  directed  the  settlement  of  his  real 

estate  to  those  limitations,  and  devised  it  ti>  other  limitations,  the 

effect  being  merely  to  change  the  order  in  which  some  of  the  devisees 

were  to  take.     Sir  R.  P.  Arden,  M.R.,  held,  that  the  bequest  of 

the  personalty  was  not  revoked.     He  considered  that  though  the 

devisor  had  used  the  expression  '  revoke,'  yet  the  codicil  was  not 

a  revocation  as  to  the  union  of  the  estates,  but  merely  an  alteration 

in  the  order  of  the  limitations  to  be  inserted  in  the  settlement  (of 

both  properties) ;    and  that  it  was  no  more  than  if  the  devisor 

had  with  his  own  hand  inserted  the  name  of  one  devisee  before 

another,  and  then  republished  his  will." 

The  case  of  Lord  Carrington  v.  Payne  was  referred  to  by  Lord 

Hatherley  in  Re  Gibson's  Trusts  (c),  where  his  lordship  pointed 

out  that  the  ground  of  the  decision  was  that  if  there  is  on  the  face 

of  the  will  a  sufficient  indication  of  intention  to  unite  two  sets  of 

estates,  one  only  of  which  is  referred  to  in  the  limitations  contained 

in  the  will,  and  altered  by  the  codicil,  the  intention  to  unite  not 

being  altered  or  revoked,  that  intention  must  be  carried  into  effect 

as  far  as  possible,  though  in  terms  the  codicil  only  refers  to  one  set 

of  estates,  and  not  to  the  other.     And  in  a  recent  case  the  decision 

in  Lord  Carrington  v.  Payne  was  referred  to  the  same  principle, 

and  followed  by  the  Court  of  Appeal  (d).     In  that  case  the  testator 

devised  his  H.  Lodge  estate  to  certain  persons  in  succession  and  then 

gave  some  heirlooms  and  a  sum  of  money  upon  trust  "  for  the 

person  or  persons  for  the  time  being  entitled  to  the  H.  Lodge  estate 

under  the  devise  thereof,  hereinbefore  contained."    There  was  a 

my  will,"  held  to  paas  to  persons  en-  during  her  lifetime ;   the  case  therefore 

titled  to  the  real  estate  under  acodiciJ).  fell  within  the  principle  of  ademption. 

See  also   Whiteway  v.  Fisher,  9  W.  R.  (o)  First  edition,  p.  163. 

433,  where  a  fund  was  given  for  the  (6)  5  Vea.  404. 

benefit  of  the  devisees  of  certain  real  (c)  2  J.  &  H.  646. 

estate,  which  was  sold  by  the  testatrix  (d)  Re  Towry,  41  Ch.  D.  64. 
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CHAPTBE  VII.  power  to  lease  H.  Lodge  with  the  heirlooms.  By  a  codicil  the 
testator  altered  the  devolution  of  the  H.  Lodge  estate.  It  was 
held  by  the  Court  of  Appeal  (reversing  Stirlmg,  J.),  that  it  appeared 
from  the  language  of  the  will,  and  especially  from  the  power  of 
leasing,  that  the  testator  intended  to  unite  the  possession  of  the 
estate  with  the  enjoyment  of  the  personalty. 

In  Liddell  v.  lAddell  (e),  the  testator  devised  real  estate  upon 
trust  for  his  nephews  and  their  issue  male  in  succession  according 
to  seniority,  and  directed  his  personal  estate  to  be  held  upon  such 
trusts  as  would  best  correspond  with  the  trusts  of  the  real  estate. 
By  a  codicil  the  testator  gave  his  wife  power  to  alter  the  order  of 
succession  between  the  nephews,  which  she  did.  It  was  held  by 
the  House  of  Lords  that  the  personal  estate  devolved  in  the  order 
of  succession  as  altered  by  the  wife. 

The  caseof  Holder  v.  Howell  (/),  which  is  referred  to  by  Mr.  Jarman 
in  connection  with  the  case  of  Lord  Carrington  v.  Payne,  is  stated 
elsewhere  {g). 


Clear  gift  in 
will  not  re- 
voked by 
doubtful  ex- 
pressions 
in  codicil. 


XII. — Ambiguous  and  informal  Expressions  will  not  revoke 
a  clear  Gift. — Another  principle  of  construction  is,  that  where  the 
will  contains  a  clear  and  unambiguous  disposition  of  property,  real 
or  personal,  such  a  gift  is  not  allowed  to  be  revoked  by  doubtful 
expressions  in  a  codicil.  "  The  principle  is  perfectly  clear,  that 
where  you  have  a  distinct  disposition  made  by  a  will,  that  dis- 
position cannot  be  revoked  by  a  codicil  except  through  the  medium 
and  use  of  words  equally  distinct  "  (h). 

The  principle  is  illustrated  by  numerous  cases. 

Thus,  in  Goblet  v.  Beechey  (i),  a  testator  by  his  will  gave  a 
specific  chattel  to  A. ;  afterwards  by  a  codicil  he  gave  a  number 
of  articles  of  a  different  kind,  and  of  much  less  value,  to  B.,  and  in 
enumerating  those  articles  introduced  an  imperfectly  written  word, 
which  might  be  supposed  to  designate  the  chattel  previously  given 
to  A.  :  it  was  held,  that  the  bequest  to  A.  was  not  thereby  revoked. 

In  Bunny  v.  Bunny  (j),  a  testatrix  by  her  will  gave  to  the 
seven  children  of  J.  B.  a  legacy  of  2001.  each,  and  other  interests  ; 
by  a  first  codicil  she  revoked  the  legacies  of  2001.  each  to  the  children 


(e)  74  L.  T.  105. 

(/)  8  Ves.  97. 

{g)  Chapf  XVIII. 

(A)  Per  Cairns,  L.  C,  in  Kelhtt  v. 
Kellett,  L.  R.,  3  H.  L.  at  p.  167.  See 
also  Doe  v.  Hicks,  1  CI.  &  F.  20.  The 
case  of  Bmid/ield  v.  Randfield,  2  De  G. 
&  J.  57  ;  8  H.  L.  C.  226,  does  not  be- 
long here,  but  to  the  principle  discussed 


in  Chap.  XVII. 

(i)  3  Sim.  24,  2  B.  &  My.  624 ;  com- 
pare Baldwin  v.  Baldwin,  22  Beav.  413. 

ij)  3  Beav.  109 ;  and  see  Farrer  v. 
St.  Catharine's  College,  L.  R.,  16  Eq. 
19  ;  Pratt  v.  Pratt,  14  Sim.  129  ;  Saiorey 
V.  Bumney,  5  De  G.  &  S.  698  ;  Stokes  v. 
Heron,  12  CI.  &  Fin.  161. 
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of  J.  B.  and  all  other  benefits  given  them  by  her  will,  and  in  lieu  chapter  vh. 
thereof  gave  onty  the  legacy  of  2001.  each  to  A.,  B.,  C,  D.,  and  E., 
five  of  the  children  of  J.  B.  By  a  second  codicil  she  revoked  all 
the  legacies  she  had  left  in  her  will  to  J.  B.'s  children  ;  and  by  a 
third  codicil  she  revoked  the  legacy  of  2001.  by  a  previous  codicil 
to  her  said  will  given  to  A.  The  question  was,  whether  the  legacies 
given  by  the  first  codicil  to  the  plaintiffs  B.,  0.,  D.,  and  E.  were 
revoked  by  the  second  codicil ;  which  depended  on  what  the  testa- 
trix meant  by  the  word  "  will "  in  the  second  codicil.  The  word 
might  mean  all  the  previous  unrevoked  testamentary  papers  (k) ; 
but  if  that  was  what  the  testatrix  meant,  it  was  not  easy  to  account 
for  the  subsequent  revocation  (by  the  third  codicil)  of  a  supposed 
existing  gift  to  A.  in  the  first  codicil.  It  was  true  that  if  she  meant 
the  will  only  without  the  codicil,  then  she  was  doing  what  was 
unnecessary,  as  the  legacies  in  the  will  had  already  been  revoked 
by  the  first  codicil ;  nevertheless  it  was  held,  that  the  former  inter- 
pretation best  answered  the  apparent  meaning  of  the  testatrix, 
and  that  the  legacies  to  B.,  C,  D.,  and  E.  were  not  revoked.  And 
this  construction  was  aided  by  the  third  codicil,  which  revoked 
the  legacy  given  to  A.  by  a  previous  codicil,  showing  that  the 
testatrix  considered  that  A.,  and  consequently  the  plaintiffs  also, 
had  at  that  time  legacies  left  by  the  previous  testamentary  papers. 
And  in  Cleoburey  v.  Beckett  (I),  where  legacies  were  given  in  a 
codicil  to  a  class  of  persons  "  except  A.,  who  is  not  intended  to  take 
any  benefit  under  my  will  or  this  codicil  "  ;  it  was  held  by  Sir  J. 
Romilly,  M.R.,  that  these  words  did  not  operate  as  a  revocation 
of  an  express  gift  by  the  will  to  A.  He  observed  that  the  words 
were  extremely  ambiguous,  and  did  not  seem  to  him  to  import  a 
distinct  and  present  revocation  of  the  devise  in  the  will. 

And  where  (m)  a  testatrix  having  a  testamentary  power  to  appoint  Invalid  ap- 
a  sum  of  4000L  among  her  husband  and  children,  by  her  will,  after  codicil  no 

making  certain  bequests,  save  the  residue  of  her  property,  including  revocation  of 

,       .,^^«,  ,  •  ,      1      ,      1        T  •  ,     /     ,       ,        n    validappoint- 

the  40004.,  over  which  she  had  a  disposmg  power,  to  her  husband  ment  by  will. 

and  children  equally  ;  and  afterwards,  a  son  having  died  leaving 
two  children,  she  by  codicil  bequeathed  the  share  of  her  residue 
which  would  have  gone  to  him  if  he  had  survived  her  in  trust  for 
his  children  :  it  was  held  by  Sir  E.  Kay,  J.,  that  the  invahd  appoint- 
ment by  the  codicil  did  not  operate  as  a  revocation  pro  tanto  of  the 
gift  of  the  4000Z.  made  by  the  will. 

{k)  See  above,  p.  129,  and  below,  p.      Pope,  1  De  G.  &  J.  49. 
199.  (m)  Dtiguid  v.  Fraser,  31  Ch.  D.  449  ; 

(I)  14  Beav.  583  ;  see  also  Agnew  v.       Re  Walker,  [1908]  1  Ch.  560. 
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CHAPTER     VII. 

Erroneous 
recital,  4;o., 
in  codicil. 


Intention  to 
revoke  may 
be  indicated 
by  informal 
expressions. 


Revocation 
founded  on 
mistake. 


An  erroneous  recital  or  unintelligible  provision  in  a  codicil,  does 
not,  as  a  general  rule,  operate  as  a  revocation  of  a  clear  gift  in 
the  will  (m).  But  an  erroneous  recital  does  not  prevent  a  codicil 
from  operating  as  a  revocation,  wholly  or  partially,  of  an  absolute 
gift  in  the  will,  if  the  substantive  dispositions  in  the  codicil  shew 
that  intention  (nn). 

An  intention  to  revoke,  though  expressed  in  loose  and 
untechnical  language,  or  in  terms  capable  per  se  of  a  limited  inter- 
pretation, must  nevertheless  prevail,  if  it  can  be  clearly  collected 
from  the  whole  will  (o).  On  this  principle,  it  is  not  necessary  that 
the  gift  to  be  revoked  should  be  accurately  referred  to  (p),  or 
that  the  legatee  by  the  will  should  be  actually  named  in  the 
codicil  (q). 

XII.— Revocation  under  an  erroneous  Assumption  of  Fact.— 

Mr.  Jarman  lays  it  down  as  a  general  principle  (r),  that  "  Where 
a  testator  by  a  codicil  revokes  a  devise  or  bequest  in  his  will,  or 
in  a  previous  codicil,  expressly  grounding  such  revocation  on  the 
assumption  of  a  fact,  which  turns  out  to  be  false,  the  revocation 
does  not  take  efiect ;  being,  it  is  considered,  conditional,  and 
dependent  on  a  contingency  which  fails. 

"  Thus,  in  Campbell  v.  French  (s),  where  a  testator,  having  by 
will  bequeathed  to  the  two  grandchildren  of  his.  late  sister  5001. 
each,  by  a  codicil  declared  that  he  revoked  the  legacies  bequeathed 
by  his  will  to  such  grandchildren,  '  they  being  all  dead,'  and  the 
fact  appearing  to  be  that  they  were  living.  Lord  Loughborough 
held,  that  the  legacies  were  not  revoked. 

"  So,  in  Doe  d.  Evans  v.  Evans  (t),  where  a  testatrix  by  her  will, 
dated  July,  1819,  devised  lands  to  A.  for  life,  with  remainder  to 
his  first  and  other  sons  in  tail,  with  remainder  to  his  daughters 
in  tail ;  and  by  a  codicil,  dated  in  1829,  after  reciting  the  above 
devise,  and  that  A.  had  died  without  leaving  issue,  she  devised  the 
lands  to  B.  The  fact  was  that  A.  died  in  1827,  leaving  a  posthumous 
child,  whose  birth  was  not  known  to  the  testatrix  when  she  made 
her  codicil,  but  she  afterwards  became  acquainted  with  it.  The 
Court  considered  that  this  was  a  conditional  revocation ;   and  the 


(n)  Vaughan  v.  Foakes,  1  Kee.  58, 
stated  post,  Chap.  XIX.  :  Gordon  v. 
Hoffmann,  7  Sim.  29  (erroneous  recital 
of  amount  of  legacy) ;  Van  Orutten  v. 
Foxwdl,  [1897]  A.C.  658. 

{nn)  Re  Margitson,  30  W.  R.  920 ; 
31  W.  R.  257. 

(o)  Read  v.  Backhouse,  2  E.  &  My. 
646. 


(p)  Pilcher  v.  Hole,  7  Sim.  208; 
Carrington  v.  Payne,  5  Ves.  423 ;  and 
see  the  case  of  Re  Freme'a  Contract, 
ri895]  2  Ch.  778,  stated  ante,  p.  181. 

(q)  Ellis  V.  Bartrum,  25  Beav.  107  ; 
Re  Freme'a  Contract,  supra. 

(r)  First  ed.  p.  165. 

is)  3  Ves.  321. 

(t)  2  Per,"&  D."378, 10  Ad.  &  Ell.  228. 
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fact  being  contrary  to  what  the  testatrix  supposed,  the  devise  ohaptbe  vn. 
in  the  will  remained  in  force. 

"  Had  the  testator  in  the  preceding  cases,  instead  of  making  the  Distinction 
death  of  the  devisee  or  legatee  under  the  circumstances  described  J^fZ  *'\f 
the  ground  or  reason  of  the  revocation,  founded  such  revocation  and  where 
on  his  advice  or  belief  only  of  the  fact,  it  is  conceived  that  the  beliefof'thr 
result  would  have  been  different.    A  distinction  of  this  nature  fact,  is  the 
seems  to  be  warranted  by  Att.-Gen.  v.  Lloyd  (m),  where  a  testator  vocation, 
having  by  a  will  made  before  the  passing  of  the  statute  of  9  Geo.  2, 
c,  36  (v),  devised  lands  and  bequeathed  personalty  to  be  laid  out 
in  lands  for  charitable  uses,  made  a  codicil  posterior  to  the  act  by 
which,  after  reciting  that  being  advised  the  devise  of  his  lands 
would  be  void,  and  it  being  his  intention  that  the  charity  should 
be  continued,  and  being  advised  his  personal  estate  could  be  given, 
he  did  by  such  codicil  give  his  personal  estate  to  the  charitable 
uses  before  mentioned  ;  and  he  did  thereby  give  his  real  estate  to 
B.    Though  the  testator's  notion  as  to  the  invalidity  of  the  devise 
in  the  will  was    erroneous  (w),  it  was  held  that  the  devise  to 
B.  took  effect." 

In  Thomas  v.  Howell  (x),  a  testator  by  wUl  bequeathed  certain 
charity  legacies,  and  by  codicil,  "  presuming  and  believing  that 
the  rental  of  his  estate  would  produce  from  16,000Z.  to  18,000^.," 
he  doubled  those  legacies.  The  income  of  his  whole  estate  fell 
short  of  16,0O0Z.,  and  Malins,  V.-C,  held  that  the  additional  bequest 
failed,  as  being  founded  on  a  mistake. 

Where  a  testatrix  by  her  will  bequeathed  300Z.  among  such  of 
the  children  as  should  be  living  of  E.,  and  by  a  codicil  proceeded 
as  follows  :  "  I  give  to  my  brother's  son  C.  the  300Z.  designed  for 
E.'s  children,  as  I  know  not  whether  any  of  them  are  alive,  and  if 
they  are  well  provided  for:"  Sir  E.  P.  Arden,  M.K.,  held  that 
the  original  bequest  was  revoked,  and  that  C.  was  entitled,  though 
the  children  of  E.  were  living  (y). 

The  real  question  in  all  these  cases  is,  as  Mr.  Jarman  points  out 
in  the  passage  above  quoted,  whether  the  revocation  is  absolute 
or  conditional  If  it  is  absolute  it  takes  effect,  although  founded 
on  a  mistake  on  the  part  of  the  testator. 

In  Barclay  v.  Maskelyne  (z),  where  a  gift  by  will  to  A.  was  re- 
ferred to  in  a  codicil  as  a  gift  to  B.,  and  as  lapsed  by  the  death 

(m)  3  Atk.  552,  1  Ves.  32  ;    and  see  {w)  Wilktv.  Sand/ord,  1  Vea.  178, 186. 

the  observations  of  Lord  Eldon,  1  Mer.  (a:)  L.  R.,  18  Eq.  198. 

148,  149.  (y)  AU.-Oen.  v.  Ward,  3  Ves.  327. 

(v)  See  C!hap.  IX.,  post.  (z)  Johns.  124. 
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CHAPTER  VII.   of  B.,  whereupon  the  subject  of  gift  was  otherwise  disposed  of  by 
the  codicil,  it  was  held  that  the  gift  to  A.  was  not  revoked. 

In  Allen  v.  Bewsey  (a),  a  testator  devised  an  estate  as  copyhold  ; 
by  codicil  reciting  that  he  had  since  discovered  that  the  estate  was 
freehold,  he  confirmed  the  devise.  It  turned  out  that  the  estate 
was  copyhold,  and  it  appears  to  have  been  argued  that  the  con- 
firmation was  conditional,— that  the  devise  was  meant  to  stand 
because  (and  not  unless)  the  estate  was  freehold  and  was  in  efEect 
revoked  :  but  it  was  held  without  difficulty  that  the  intention  was 
to  confirm  the  devise  whether  the  estate  was  freehold  or  copyhold, 
and  that  there  was  no  revocation. 

impUed  revo-      XIV.— RevocatioD.  of  later  Will  by  Codicil  reviving  earlier 

effeoTo^V^^  Will.— Sometimes  a  codicil  has  the  efEect  of  impliedly  revoking 
codicil  reviv-  the  later  of  two  wills,  by  expressly  referring  to  and  recognising 
nig^  an  earlier  ^^^  ^^.j^^,  ^^^  ^^  ^-^^  actual  and  Subsisting  wiU  of  the  testator. 

The  difficulty,  in  most  of  these  cases,  is  to  determine  whether  the 
codicil  shews  an  intention  to  revive  the  earlier  will ;  this  question 
is  discussed  in  the  next  Chapter.  If  the  earlier  will  is  revived, 
and  it  is  inconsistent  with  the  later  will,  the  result  generally 
is  that  the  later  one  is  impliedly  revoked  (6).  Cases  have, 
however,  occurred  in  which  all  three  documents  have  been 
admitted  to  probate  (c). 

Even  if  the  earlier  will  has  been  destroyed,  and  therefore  cannot 

be  revived,  the  efEect  of  the  codicil  may  be  to  revoke  the  second 

will  [d). 

Whether  Sometimes  a  testator  makes  a  will  and  one  or  more  codicils, 

of  wiUrevokes  ^"*^  t'k'S.Ti  makes  a  codicil  expressly  confirming  the  will,  but  not  ref er- 

intermediate    ring  to  the  previous  codicils  :   the  question  whether  in  such  a  case 

the  previous  codicils  are  revoked  is  considered  in  the  next  Chapter  (e) . 

Wills  Act,  XV. — Revocation  by  Alteration  in  Circumstances. — Sec.  19 

^'  of  the  Wills  Act  enacts  that  no  will  shall   be  revoked  by  any 

presumption  of  an  intention  on  the  ground  of  an  alteration  in 
circumstances.  The  Eeal  Property  Commissioners  remarked  (/) 
that  under  the  old  law  a  will  of  real  or  personal  estate  could  be 
revoked  "  by  an  alteration  in  the  circumstances  of  the  testator," 

(a)  7  Ch.  D.  453.  9  L.   R.   Ir.   516 ;    In  bonis  ChilcoU, 

(6)  Lord  Walpole  v.  Lord   Or/ord,  3  [1897]  P.  223. 

Ves.  402  ;    Payne  v.  Trappes,  1  Rob.  (d)  See  Hale  v.  Tokelove,  2  Rob.  318, 

583  ;  In  bonis  Reynolds,  L.  R.,  3  P.  &  post,  p.  197. 

D.  35 ;    and  other  cases  cited  in  next  (e)  Post,  p.  198. 

Chapter.  (/ )  Fourth  Report,  28,  30.     See  Mr. 

(c)  In  bonis  Stedham,  6  P.  D.  205 ;  Jarman's  remarks  on  sections  18   and 

In  bonis  Dyke,  ib.  207  ;  In  bonis  Edge,  19,  ante.  p.  142. 
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but  the  only  examples  which  they  give  are  marriage,  or  marriage  chapter  vn. 

and    the   birfch    of    a   child.      Having   regard   to   the    sweeping 

language  of  sec.  20,  which  enacts  that  no  will  shall  be  revoked 

except  in  certain  specified  ways,  it  is  not  easy  to  see  the  object 

of  sec.    19.     In   Re  WelWs  Trusts  (g)  Stirling,  J.   relied  on  Ihe 

section  as  negativing  any  presumption  of  an  intention  on  the  part 

of  the  testator  to  revoke  his  will. 

{g)  42  Ch.  D.  646,  stated  post,  Chap.  XXIII. 
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I— Revivjd  of  Revoked  Will  or  Codicil— Eevival  is  where 
a  testamentary  instrument  or  disposition,  which  has  been  revoked 
or  become  invalid,  is  restored  or  set  up  by  re-execution,  or  by 
incorporation  in  a  valid  testamentary  instrument  (a). 
Old  law.  Under  the  old  law,  there  was  another  way  in  which  a  revoked 

will  or  codicil  could  be  revived,  for  if  a  testator  executed  two  wills, 
the  latter  of  which  revoked  the  former,  and  then  revoked  the 
second  will,  the  effect  was  to  revive  the  first  will  (6),  but  this  rule 
was  abolished  by  the  Wills  Act  (c). 
Wills  Act.  The  manner  in  which  a  revoked  disposition  can  be  revived  under 

the  present  law  is  set  forth  in  the  Wills  Act,  sect.  22  of  which  enacts  : 
"  That  no  will  or  codicil,  or  any  part  thereof,  which  shall  be  in  any 
manner  revoked,  shall  be  revived  otherwise  than  by  the  re-execution 
thereof,  or  by  a  codicil  executed  in  manner  hereinbefore  required, 
and  showing  an  intention  to  revive  the  same  ;  and  when  any  will 
or  codicil  which  shall  be  partly  revoked  and  afterwards  wholly 
revoked  shall  be  revived,  such  revival  shall  not  extend  to  so  much 
thereof  as  shall  have  been  revoked  before  the  revocation  of  the 
whole  thereof,  unless  an  intention  to  the  contrary  shall  be  shewn." 

The  section  apphes  not  only  where  the  prior  will  is  revoked  by 
an  express  clause  of  revocation,  but  also  where  it  is  revoked  by 
inconsistent  dispositions  contained  in  the  later  will  {d). 

If  the  later  will  is  lost,  or  has  been  destroyed,  its  contents  may 
be  proved  by  parol  evidence  (e). 

(a)  Skinner  v.  Ogle,  9  Jnr.  432.  Wood,  L.  R.,  1  P.  &  D.  309  ;  Newton  v. 

(6)  Bctnmod  t.  Goodright,  Cowp.  92  ;  Newton,  infra.     The  remarks  contra  in 

Vaticke  v.  Bawden,  2  Add.  116.   Unless  Wharram  v.  Wharram,  3  Sw.  &  Tr.  301, 

the  first  will  was  destroyed,  BurtonsTtaw  are   unfounded  :    Sugden  v.    Lord   St. 

V.  Gilbert,  Cowp.  49.  Leonards,  1  P.  D.  239.     But  such  evi- 

(c)  Sect.  22.  dence  must  shew  clearly  that  the  con- 

(d)  Broum  v.  Broum,  8  Ell  &  Bl.  876  ;  tents  of  the  second  will  were  such  as  to 
Boulcott  V.  Bovlcott,  2  Drew.  26.  revoke  the  first.     It  is  not  enough  to 

(e)  Broum  v.  Broum,  supra ;  Wood  v.  prove  that  the  lost  will  contained  the 
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If  a  testator  makes  two  wills,  the  second  of  which  revokes  the  chapter  vra. 
first,  and  then  destroys  the  second  will  for  the  express  purpose  of  ^     j    '. 
setting  up  the  first,  he  fails  in  his  object ;  for  parol  evidence  of  his  denoe  inad- 
intention  is  not  admissible  in  order  to  give  effect  to  that  object  (/)  ;  ^0^'^^^°. 
though  it  is  admissible  to  prove  that  the  destruction  was  effected  tion  to  revive, 
for  the  sole  purpose  of  reviving  the  first  will ;  in  that  case  the  doctrine 
of  dependent  relative  revocation  (see  above,  p.  148)  prevents  the 
revocation   of   the   destroyed  will   (g).      Otherwise   there  is  an 
intestacy  (h). 

The  same  rule  applies  where  the  second  will  is  only  a  partial  Revival  of 
revocation  of  the  former,  or  where  a  codicil  partly  revokes  a  will.  ^^^  ^i^f.' 
In  such  a  case,  if  the  testator  revokes  the  second  will  or  the  codicil, 
this  does  not  revive  the  revoked  portion  of  the  first  will,  and 
probate  is  limited  to  the  portions  of  the  first  will  which  were  un- 
affected by  the  second  will  or  the  codicil.  The  result  may  be  a 
partial  intestacy  (i). 

By  sect.  34,  it  is  provided  that  the  act  "  shall  not  extend  to  any  where  prior 
will  made  before  1838."  Now  if  the  first  of  two  inconsistent  wills  j^''^  '"*,t°oo 
be  made  before  1838,  and  the  second  be  destroyed  after  that  date, 
does  sect.  22  extend  to  the  case  so  as  to  prevent  revival  of  the  first 
will  ?  Though  revived,  it  would  not  be  republished  {j).  It  would 
therefore  take  effect  wholly  under  the  old  law,  and  derive  no  virtue 
from  the  new.  However,  in  Dickinson  v.  Swatman  {h),  the 
argument  for  revival  was  considered  untenable. 

Where  a  will  was  found  with  the  signature  cut  off,  but  gummed  What  is  re- 
on  again,  it  was  held  that  it  was  not  duly  re-executed  (l).  execution. 

A  person  who  had  duly  executed  his  will,  married,  and  subse-  Conditional 
quently  executed  another  will  in  favour  of  his  wife  and  children.  "^'^^'" 
In  this  second  will  the  testator  provided  that  if  there  were  no  issue 
of  the  marriage  living  at  the  death  of  his  wife,  he  revived  and 
brought  into  force  again  his  former  will,  and  directed  that  its 
provisions  should  be  complied  with  as  though  it  formed  part  of  his 
second  will.  At  the  time  of  his  death  the  wife  and  one  child  were 
living.  It  was  held  that  the  first  will  should  be  included  in  the 
probate  (m). 

words  "  thia  is  the  last  will  and  testa-  {h)  In  bonis  Brown,  4  Jur.  N.  S.  244. 

raent,"  Cutto  v.  Oilbert,  9  Moo.  P.  C.  C.  (»)  In  bonis  Ifodgkinson,  [1893]  P. 

131,  cited  again  with  others  to  the  same  339  ;  In  bonis  Debac,  77  L.  T.  374. 

effect,  ante,  p.  172.  (j)  R.  P.  C.  Fourth  Report,  p.  33. 

(/)  Major  v.  ]yilliams,  3  Curt.  432  ;  (k)  4  Sw.  &  Tr.  205. 

s.  0.  nom.  Major  v.  lies,  7  Jur.  219  ;  (I)  Bell  v.  FothergiU,  L.  R.,  2  P.  &  D. 

Newton  v.  Newton,  12  Ir.  Ch.  R.  118.  148. 

((/)  Powell  V.  Powell,  L.  R.,  1  P.  &  D.  (m)  In  bonis  Banghatri,  1  P.  D.  429. 
209. 

J.— VOL.    I.  13 
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Meaning 
"  erase. 


of 


Intention  to 
revive. 


In  Wilkinson  v.  Schneider  (n),  a  testatrix  by  her  will  bequeathed 
certain  chattels  to  her  niece,  Maria  Dyer,  then  unmarried,  absolutely ; 
the  niece  married  a  man  named  Wilkinson,  and  six  years  afterwards 
the  testatrix,  by  a  codicil,  revoked  the  bequest,  and  bequeathed 
the  chattels  to  Maria  Wilkinson  and  Sarah  Butler  (another  niece), 
equally.  In  the  following  year  Sarah  Butler  died,  and  a  year  later 
the  testatrix  made  another  codicil  as  follows  :  "  My  wish  is,  that 
in  the  event  of  the  name  of  Maria  Wilkinson  having  been  erased 
from  my  will,  it  be  reinstated  as  previously  there  placed."  It 
was  held  by  James,  V.-C,  that  the  codicil  was  inoperative.  "  I  can 
only  say  the  name  of  Maria  Wilkinson  is  not  erased,  and  that  is 
all."    The  construction  seems  somewhat  narrow. 

Where  a  testator  makes  two  wills,  by  the  second  of  which  he 
revokes  the  first,  and  then  makes  a  codicil  which  he  describes  as  a 
codicil  to  the  first  will,  without  referring  to  the  second  will,  this 
may  have  the  effect  of  reviving  the  first  will  and  revoking  the 
second  (o).  But  this  result  does  not  always  follow.  In  the  first 
place,  if  the  first  will  was  revoked  by  destruction,  it  is  incapable 
of  being  revived  (p),  although  a  copy  of  it  may  be  incorporated  in 
the  codicil  (q).  And  in  the  second  place,  assuming  that  the  first 
will  is  still  in  existence,  the  codicil  must  shew  an  intention  to  revive 
it.  According  to  some  cases,  it  is  sufficient  that  the  codicil  should 
be  described  as  a  codicil  to  the  first  will  (r).  And  if  there  is  no 
ambiguity  (s),  parol  evidence  is  inadmissible  to  shew  that  the 
reference  to  the  first  will  was  a  mistake,  and  that  the  testator 
really  meant  to  refer  to  the  second  will  {t).    Other  cases  have  been 


(»)  L.  E.,  9  Eq.  423. 

(o)  Ante,  p.  190.  In  In  bonis  Oourte- 
nay,  27  L.  E.  Ir.  607,  the  testator  re- 
voked his  first  will  by  a  second  will, 
then  revived  the  first  and  revoked  the 
second,  and  finally  revived  the  second. 

(p)  Hale  V.  Tokdove,  2  Bob.  318 ; 
Newton  v.  Newton,  12  Ir.  Ch.  E.  118 ; 
Rogers  v.  Qoodenough,  2  Sw.  &  Tr.  342 ; 
In  bonis  Beads,  [1902]  P.  75.  "  I  limit 
this,  in  my  judgment,  to  oases  where 
the  will  haa  been  destroyed  by  the  test- 
ator or  by  some  person  in  his  presence 
and  by  his  authority.  I  say  nothing  as 
to  what  would  be  the  effect  if  the  instru- 
ment had  been  destroyed  without  his 
knowledge ;  that  question  may  arise 
another  day."  Per  Cresswell,  .J.,  in 
Sogers  v.  Qoodenough. 

(g)  In  bonis  Imdswy,  ante,  p.  139. 

(r)  Fayne  v.  Trappes,  1  Eob.  583 ; 
In  bonis  Ohapman,  1  Eob.  1 ;  In  bonis 
BeynoUs,  L.  E.,  3  P.  &  D.  35.    In  In 


bonis  M'Oabe,  31  L.  J.  Prob.  190,  In 
bonis  Stedham,  6  P.  D.  205,  and  In  bonis 
Dyke,  6  P.  D.  207,  there  were  other 
indications  of  an  intention  to  revive  the 
first  will.  The  oases  of  Lord  Walpole  v. 
Earl  of  Orford,  3  Ves.  402  (s.  o.  nom. 
Lord  Walpole  v.  Earl  Chohnondeley,  7 
T.  E.  138),  and  Sogers  v.  Pittis,  1  Ad. 
30,  were  before  the  Wills  Act. 

(«)  There  is  a  latent  ambiguity  if  a 
will  of  a  certain  date  is  referred  to  and 
there  is  no  will  of  that  date,  Jansen  v. 
Jansen,  cited  1  Ad.  39.  And  there  is  a 
patent  ambiguity  if  the  testator  makes 
a  fourth  codicil  revoking  three  preceding 
codicils,  and  then  makes  a  fifth  oodicfl 
confirming  the  will  and  the  four  codi- 
cils, In  bonis  Thomson,  L.  R.,  1  P.  &  D. 
8. 

(t)  In  bonis  Ohamnam,  and  Paiyne  v. 
Trappes,  supra ;  Walpole  v.  OhoVmon- 
"-'-y,  7  T.  E.  138. 
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decided  on  the  principle  that  a  mere  reference  to  the  revoked  will  chaptee  vm. 
is  not  sufficient,  and  that  the  Court  must  satisfy  itself  by  a  careful 
examination  of  the  language  of  the  codicil  that  the  testator  intends 
by  it  to  revive  his  first  will  (m).    Evidence  of  the  surrounding 
circumstances  is  always  admissible  (v). 

If  a  testator  makes  a  codicil  referring  to  a  revoked  will  by  date,  Mistaken 
but  goes  on  to  refer  to  testamentary  dispositions  which  are  not 
contained  in  it  but  in  his  later  will,  this  is  generally  sufficient  to 
shew  that  the  reference  to  the  earlier  will  was  a  mistake,  and  that 
he  had  no  intention  of  reviving  it  (w). 

In  a  case  (x)  where  a  testator  made  two  wills,  the  second  of  which  Ambiguous 
revoked  the  first,  and  then  executed  a  codicil  which  he  declared 
to  be  a  codicil  to  "  my  last  will  "  and  by  which  he  confirmed  "  my 
said  will  in  all  respects,"  and  went  on  to  refer  to  certain  provisions 
contained  in  the  first  will  and  not  in  the  second,  it  was  held  that 
this  revived  the  first  will  and  revoked  the  second. 

Where  a  codicil  to  a  second  will  contains  a  recital  referring  to  a 
previous  codicil  which  was  revoked  by  the  second  will,  this  is  not 
sufficient  to  revive  the  revoked  codicil  (y). 

Where  a  codicil  expressly  confirms  the  first  will,  this  is  sufficient  Effect  of 
evidence  of  an  intention  to  revive  it  {2).  ^°^^,','  '^°^' 

A  codicil  does  not  shew  an  intention  (within  the  meaning  of  the  physical 
section)  to  revive  the  earlier  of  two  wills  by  being  physically  annexed  annexation, 
to  it  (e.g.,  by  a  piece  of  tape) :  the  intention  must  appear  from  the 
contents  of  the  codicil  (a).  But  it  seems  that  if  a  memorandum 
in  the  nature  of  a  codicil  is  written  upon  the  will  and  duly  executed, 
it  operates  to  revive  the  will,  although  it  does  not  in  direct  terms 
refer  to  the  will  (b). 

Where  a  testator  makes  two  wills,  the  latter  of  which  revokes  Intermediate 
the  former,  and  then  makes  a  codicil  reviving  the  first  will,  but  not  ^keT*  '^ 
expressly  revoking  the  second  will,  the  Court  of  Probate  generally 

{u)  In  bonis  Steele,  L.  R.,  1  P.  &  D.  {y)  In  bonis  Dennis,  [1891]  P.  326. 

575  ;  In  bonis  May,  ib.  581.     In  these  (z)  McLeod  \.  McNab,  [1891]  A.  C. 

oases  and  also  in  In  bonis  Ince,  2  P.  D.  471  ;  In  bonis  Chilcott,  [1897]  P.  223. 

Ill,  it  is  submitted  that  the  Court  at-  In  this  case  as  in  In  bonis  Stedkam,  6 

tached  too  much  importance  to  the  use  P.  D.  205,  it  was  clear  that  the  person 

of  the  expression  "  last  will,"   See  also  who  prepared  the  codicil  was  not  aware 

In  bonis  Anderson,  39  L.  J.  P.  55.  of  the  existence  of  the  second  will,  and 

(»)  Ibid.  In  bonis  Brown ;   Quincey  therefore  could  not  be  taken  to  have 

V.    Quincey,    11    Jur.    Ill;    In   bonis  intended  to  refer  to  it. 

Snorvden,  75  L.  T.  279.  (a)  Marsh  v.  Marsh,    1    Sw.  &  Tr. 

(w)  In  bonis  Wilson,  L.  R.,  1  P.  &  D.  528 ;  In  bonis  Steele,  L.  R.,  1  P.  &  D. 

582  ;  In  bonis  Anderson,  39  L.  J.  P.  55.  575  ;  McLeod  v.  McNab,  [1891]  A.  C. 

{x)  In  bonis  Van  Cutsem,  63  L.  T.  471. 

252  ;    see  In  bonis  M'Cabe,  31  L.  J.  (6)  In  bonis  Terrible,  1  Sw.  &  Tr.  140. 
P.  190. 
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CHAPTER  vni.  allows  all  three  documents  to  be  proved,  their  effect  being  left  to 

,a  Court  of  Construction  to  determine  (c). 
Confirmation  In  McLeod  V.  McNob  (d),  the  testator  revoked  by  codicil  a  bequest 
ve-vdined^^  ^  Contained  in  his  will,  and  afterwards  made  another  codicil  which 
did  not  refer  to  the  first  codicil,  but  referred  to  the  will  as  if  the 
first  codicil  had  never  been  executed  :  it  was  held  that  this  revived 
the  revoked  bequest.  This  construction  was  aided  by  the  fact  that 
the  second  codicil  confirmed  the  will  in  every  other  particular  than 
as  altered  by  that  codicil  (e). 
Confirmation  Where  a  testator  made  four  codicils,  the  third  of  which  revoked 
o  00  101 .  ^j^g  ^j,g^  ^^^  second,  and  the  fourth  confirmed  the  will  and  former 
codicils,  it  was  held  that  the  first  and  second  codicils  remained 
revoked  (/). 
Codicil  partly  The  latter  part  of  sect.  22  provides,  that "  when  any  will  or  codicil 
vived  will.  which  shall  be  partly  revoked  and  afterwards  wholly  revoked  shall 
be  revived,  such  revival  shall  not  extend  to  so  much  thereof  as  shall 
have  been  revoked  before  the  revocation  of  the  whole  thereof,  unless 
an  intention  to  the  contrary  shall  be  shewn."  Now  if  partial 
revocation  of  a  will— as  of  a  devise  of  Blackacre  to  A .  in  fee — has 
been  caused  by  a  codicil  devising  Blackacre  to  B.  in  fee ;  and  if 
this  codicil  has  itself  been  afterwards  included  in  the  final  revoca- 
tion of  the  will,  and  the  "  will "  is  then  revived,  the  devise  of 
Blackacre  remains  revoked  unless  a  contrary  intention  is  shewn. 
The  will  is  restored  as  modified  by  the  codicil,  but  by  a  short 
statutory  method,  without  having  recourse  to  the  codicil,  concerning 
which  the  statute  is  silent ;  and  it  may  stiU  be  a  question  what 
becomes  of  the  codicil.  In  Neate  v.  Pichard  (g)  a  will  and  codicil 
were  revoked  by  marriage,  and  afterwards  by  another  codicil  the 
testator  confirmed  his  "  last  will "  without  referring  to  the  date ; 
and  it  was  held  that  both  were  revived.  At  the  date  of  the  second 
codicil  there  were  several  alterations  (unexecuted,  it  would  seem)  on 
the  face  of  the  will,  and  it  was  further  held  that  the  wiU  was  revived 
in  its  altered  condition. 

In  Inbonis  M'Cabe  (h),  the  testator  made  a  will  and  two  codicils, 
all  of  which  he  revoked  by  a  later  will ;  he  afterwards  revived  the 
first  will,  and  it  was  held  that  the  two  codicils  were  also  entitled  to 
probate. 

(c)  In  bonis  Stedham,  6  P.  D.  205  ;  oodioil  altering  its  dispositions.  See 
In  boms  CUlcott,  [1897]  P.  223.      This      Groshie  v.  Macdoual,  post,  p.  199. 

IS  not  done   if  the  revoked   will  was  {f)  In  bonis  Garriit,  66   L.    T.    379. 

destroyed,  ante,  p.  194.  Compare  French  v.  Hoey,  [1899]  2  Ir.  R. 

(d)  [1891]  A.  C.  471.  472. 

(e)  Confirmation  of  an  existing  will  (g)  2  N.  of  C.  406. 
does  not  in  general  operate  to  revoke  a  (A)  31  L.  J.  Prob.  190. 
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On  the  other  hand,  in  Inhonis Reynolds  {i),  the  testator  executed  chapter  vin. 
a  will  and  codicil,  and  then  made  a  second  will  revoking  all  previous  w.  -•  •, 

testamentary   papers ;  he   afterwards    executed    a    testamentary  expressly  re- 
paper  described  as  a  codicil  to  the  first  will,  and  it  was  held  that  ^°  ^ 
this  operated  to  revive  the  first  wUl,  but  not  the  codicil  to  it.    The 
Court  seems  to  have  considered  that "  an  intention  to  the  contrary" 
was  shewn  by  the  contents  of  the  last  testamentary  paper. 

If  a  testator  makes  two  wills,  the  second  of  which  revokes  the  Where  revivsl 
first,  and  then  destroys  the  first  will,  and  subsequently  executes  a  '^  ineffectua . 
codicil  professing  to  revive  the  first  will,  this  intention  being  in- 
capable of  being  carried  into  effect,  the  question  arises  whether  the 
second  will  is  revoked  by  the  codicil.  In  Hale  v.  Tokelove  {j),  it 
was  held  that  the  codicil  revoked  the  second  will,  while  in  Rogers  v. 
Goodenough  {k)  probate  was  granted  of  the  second  will,  and  the 
codicil.  The  matter  seems  to  depend  on  whether  the  second  will 
and  the  codicil  are  or  are  not  too  inconsistent  with  one  another 
to  stand  together.  (I) 

II. — Republication. — Republication  is  sometimes  used  in  the 
same  sense  as  "  revival,"  but  more  frequently  it  is  applied  to  those 
cases  where  a  valid  will  or  codicil  is  re-executed  or  confirmed  in  such  a 
way  as  to  acquire  some  force  or  efficacy  which  it  did  not  previously 
possess  (»m). 

Republication   is  of  two  kinds,  express   and   constructive  (n).  Express  re- 
Express  republication  (more  properly  called  re-execution)  occurs  P"t>Ucation. 

(i)   L.  R.,  3  P.  &  D.  35;  French  v.  without  positive  intention,  yet  it  can 

Hoey,  [1899]  2  Ir.  R.  472.  never  operate  in  spite  of  such   inten- 

{))  2  Rob.  318.  tion."     See  Bowes  v.  Bowes,  2  B.  &  P. 

Ik)  2  Sw.  &  Tr.  342  ;  followed  in  In  500  ;  s.  c.  nom.  Countess  of  Strathmore 

bonis  Seade,  [1902]  P.  75.      See  also  In  v.  Bowes,  7  T.  R.  482  ;  Parker  v.  Bis- 

bonis  Brown  (Quincey  v.   Quincey),  11  coe,  3  J.  B.  Moo.  24;   Monypenny  v. 

Jur.Jlll.  Bristow,  2  R.  &  My.  117;    Ashley  v. 

{I)  See  In  bonis  Steele,  L.  R.,  1  P.  &  Waugh,  4  Jur.  572  ;  Hughes  v.  Turner. 

D.  at  p.  577,  where  Newton  v.  Newton,  3  My.  &  K.  666  ;  Doe  d.  York  v.  Walker, 

12  Ir.  Ch.  Rep.  118,  is  also  referred  to.  12  Mee.  &  W.  591 ;  Me  Earl's  Trusts, 

(m)  See  Skinner  v.  Ogle,  9  Jur.  432.  4  K.  &  J.  673. 

The  question  of  republication  was  im-  (n)  See  generally  as  to  republication 

portant  under  the  old  law,  because  it  under  the  old  law  the  4th  edition  of  this 

had  the  effect  of  bringing  land  acquired  work.  Vol.  I.  pp.  193  seq.  ;    1  Wms. 

since  the  execution  of  the  will  within  Saund.,    notes    to    Duppa    v.  Mayo. 

the  operation  of  a  residuary  devise  con-  Under  the  Statute  of  Frauds  to  repub- 

tained  in  the  will.     It  was  with  refer-  Ush  a  devise  of  freehold  estate  reqviired 

ence  to  this  question  that  Mr.  Jarman  an    attestation    by    three    witnesses  ; 

remarked     (1st  ed.    p.    176):       "The  while,  on  the  other  hand,  a  wUl  might 

operation  of  a  codicil  to  extend  the  de-  have  been  republished  with  respect  to 

vise  in  a   will  made   before   1838    to  copyholds  and  personalty  without  any 

intermediately -acquired  lands,  may  be  attestation  :  Long  v.  Aid/red,  3  Ad.  48 ; 

negatived  by  the  contents  of  the  codicil  Miller  v.  Brown,  2  Hagg.  209  ;   Alford 

itself,  indicating  a  contrary  intention  ;  v.  Earle,  2  Vern.  209  ;  Ahney  v.  Miller, 

for  though  the  republication  takes  place  2  Atk.  599. 
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What  is  not 
re-execution. 


CHAPTER  vin.  where  a  testator  repeats  those  ceremonies  which  are  essential  to 
constitute  a  valid  execution,  with  the  avowed  design  of  republishing 
the  will. 

It  will  be  remembered  that  where  a  will  has  been  properly 
executed,  and  the  testator  and  witnesses  trace  over  their  former 
signatures  with  a  dry  pen,  with  the  intention  of  re-executing  the 
will,  this  is  not  a  valid  re-execution  (o). 

In  a  case  where  a  will  had  been  properly  executed,  and  some 
years  afterwards  the  testator  and  the  witnesses  wrote  their  names 
on  the  will  again,  it  was  inferred  from  the  circumstances  that  this 
was  not  done  with  the  intention  of  re-executing  it  (p). 


Constructive 
republication. 


Republication  in  the  ordinary  sense  of  the  term  (sometimes  called 
constructive  republication)  takes  place  where  a  testator  makes  a 
codicil  to  his  will,  or  executes  some  testamentary  instrument  from 
which  the  inference  can  be  drawn  that  he  wishes  it  to  be  read  as 
part  of  his  will.  Thus  if  the  instrument  is  described  as  a  "  codicil 
to  my  wUl,"  (q),  or  if  it  is  written  on  the  same  piece  of  paper  as  the 
will,  and  contains  a  reference  to  "  my  executors  above  named  "  (r) 
it  operates  as  a  republication  of  the  wUl.  A  codicil  has  this  efiect 
even  if  it  is  expressed  to  be  conditional  on  an  event  which  does  not 
happen  (s).  But  if  the  testator,  after  making  his  wiU,  executes 
another  testamentary  instrument  containing  nothing  from  which 
the  inference  above  referred  to  can  be  drawn  (as  where  the  instru- 
ment is  not  described  as  a  codicil  and  does  not  refer  to  the  will  in 
any  way),  its  execution  will  not  efiect  a  republication  of  the  will  (t). 


When  repub-  Where  a  testator  makes  a  will  and  alters  it  by  one  or  more  codicils, 

uoation  01  will  i    i              i                 t   -i          ^       ■ 

includes  and  then  makes  a  codicil  confirming  the  will  but  not  referring  to  the 

codicil.  previous  codicils,  the  question  arises  whether  he  thereby  confirms 


(o)  In  bonis  Cunningham,  29  L.  J. 
P.  71.  See  above,  p.  115.  The  point 
was  not  taken  in  Wade  v.  Nazer,  G  No. 
of  C.  46. 

(p)  Dunn  V.  Dunn,  L.  R.,  1  P.  &  D. 
277. 

(q)  Acherhy  v.  Vernon,  3  Br.  P.  C. 
85 ;  Potter  v.  Potter,  1  Ves.  sen.  437  ; 
Pigott  V.  Waller,  7  Ves.  98  ;  Qoodtitle  v. 
Meredith,  2  M.  &  Sel.  5 ;  Barnes  v. 
Crowe,  1  Ves.  jun.  486  ;  Skinner  v.  Ogle, 
9  Jur.  432  ;  Hughes  v.  Turner,  3  My.  & 
K.  666 ;  Rowley  v.  Eyton,  2  Mer.  128 
(as  corrected  45  Ch.  D.  637) ;  Re  Tay- 
lor, 57  L.  J.  Ch.  430.  See  also  Doe  v. 
Davy,  Cowper,  158  ;  Gibson  v.  Montfort, 
1  Ves.  sen.  485. 


(r)  Serocold  v.  Hemming,  2  Lee  Eccl. 
R.  490.  In  In  bonis  Terrible,  1  Sw.  & 
Tr.  140,  even  slighter  evidence  than 
this  was  held  sufficient  to  connect  the 
memorandum  with  the  will. 

(«)  In  bonis  Da  Silva,  30  L.  J.  P.  171. 

(()  Re  Smith,  45  Ch.  D.  632.  The 
statement  contained  in  the  earlier  edi- 
tions of  this  work  that  under  the  old 
law  the  mere  execution  of  a  codicil 
operated  as  a  republication  of  the  will 
(cited  with  approval  by  Sir  H.  J.  Fust 
in  Skinner  v.  Ogle,  9  Jur.  432)  must  be 
read  in  connection  with  the  rule  that 
the  effect  of  republication  was  to  pass 
after  acquired  lands,  unless  a  contrary 
intention  appeared. 
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them  also.  Mr.  Jarman  points  out  (u)  that  "  it  is  necessary  chapter  vm. 
to  bear  in  mind  that  every  codicil  is  a  constituent  part  of  the  will 
to  which  it  belongs  ;  for  in  a  general  and  comprehensive  sense,  a 
will  consists  of  the  aggregate  contents  of  all  the  papers  through 
which  it  is  dispersed  ;  and,  therefore,  where  a  testator  in  a  codicil 
refers  to  and  confirms  a  revoked  will,  it  is  not  necessarily  to  be 
inferred  that  he  means  to  set  up  the  will  (using  the  word  in  its 
special  and  more  restricted  sense)  in  contradistinction  to,  and  in 
exclusion  of,  any  intermediate  codicil  or  codicils  which  he  may  have 
engrafted  on  it.  He  is  rather  to  be  considered  as  confirming  the 
will  with  every  codicil  which  may  belong  to  it ;  and  accordingly,  in 
a  case  (v)  where  a  person  made  his  will,  and  afterwards  executed 
several  codicils  thereto,  containing  partial  alterations  of  and  addi- 
tions to  the  will ;  and  by  a  further  codicil,  referring  to  the  will  by 
date,  he  changed  one  of  the  trustees  and  executors,  and  in  all  other 
respects  expressly  confirmed  the  will,  this  confirmation  of  the  will 
was  held  not  to  revive  the  parts  of  it  which  were  altered  or  revoked 
by  the  preceding  codicils  :  Sir  R.  P.  Arden,  M.R.,  observing  that 
if  a  man  ratifies  and  confirms  his  last  will,  he  ratifies  and  confirms 
it  with  every  codicil  that  has  been  added  to  it." 

So  in  Green  v.  Tribe  (w),  where  the  testatrix  made  a  codicil  by 
which  she  revoked  certain  gifts  contained  in  her  will,  and  afterwards 
made  a  second  codicil  confirming  her  will,  but  not  referring  to  the 
first  codicil,  it  was  held  that  the  second  codicil  confirmed  the  will  as 
modified  by  the  first  codicil. 

In  Follett  V.  Pettman  (x),  the  testator  made  two  codicils,  each 
confirming  the  will,  and  then  made  a  third  codicil,  by  which  he  con- 
firmed his  will  "  except  as  altered  by  "  the  first  codicil :  it  was  held 
by  Kay,  J.,  that  no  intention  to  revoke  the  second  codicil  was 
shewn. 

On  the  other  hand,  in  McLeod  v.  McNab  (y),  where  the  confirma- 
tion of  the  will  was  expressly  made  subject  to  the  alterations 
contained  in  a  second  codicil,  this,  combined  with  various 
indications  that  the  testator  considered  the  first  codicil  as  superseded, 
was  held  to  shew  an  intention  on  the  part  of  the  testator  to  revoke 
the  first  codicil. 

In  one  case  in  the  Ecclesiastical  Court  it  was  held,  that  the  mere 

(u)  First  ed.  p.  172.  23  Ch.  D.  337 ;  Re  Vyvyan,  [1883]  W.  N. 

(k)  Crosbie  v.  Macdoual,  4  Ves.  610  ;  47. 
see  also  Oordon  v.  Lord  Beay,  5  Sim.  (w)  9  Ch.  D.  231. 

274,  stated  ante,  p.  129  ;  Wade  y.  Nazer,  {x)  23  Ch.  D.  337. 

12  Jur.  188 ;  In  bonis  De  la  Saussaye,  {y)  [1891]  A.  C.  471. 

L.  B.,  3  P.  &  D.  42  ;   Follett  v.  Petman, 
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Burton  v. 
Newhery. 


CHAPTER  vni.  fact  of  the  testator  ratifying  his  will  and  certain  specified  codicils, 
did  not  of  itself  amount  to  an  implied  revocation  of  other  codicils 
not  so  specified  (z).  But,  in  another  case,  the  Court  arrived  at  a 
different  conclusion,  on  the  comparison  of  the  contents  of  all  the 
instruments,  and  looking  at  the  conduct  of  the  testatrix  in  relation 
to  them  (a). 

The  question  whether  a  codicil  confirming  the  testator's  will  also 
confirms  an  intermediate  codicil,  was  discussed  by  Jessel,  M.  R.,  in 
Burton  v.  Newhery  (&).  But  the  question  in  that  case  was  simply 
whether  the  second  codicil  gave  validity  to  a  gift  in  the  first  codicil 
which  was  void  by  reason  of  the  legatee  being  an  attesting  witness. 
It  is  submitted  that  the  decision  was  erroneous,  because  the  first 
codicil  was  clearly  part  of  the  will,  and  that  the  cases  on  the  in- 
corporation of  unattested  or  otherwise  invalid  testamentary  papers 
had  nothing  to  do  with  the  point.  It  is  clear  from  Crosbie  v. 
Macdoual  and  Green  v.  Tribe,  that  the  mere  fact  that  the  testator 
describes  his  will  by  a  reference  to  its  original  date,  does  not  exclude 
the  inference  that  the  will  thus  referred  to  is  the  will  as  modified  by 
a  previous  codicil  (c).  In  Burton  v.  Newhery  the  effect  of  the  second 
codicil  was  either  to  republish  the  will  and  the  first  codicil,  or  to 
republish  the  will  and  revoke  the  first  codicil.  To  hold  that  it  had 
the  latter  effect  would  be  to  run  counter  to  Croshie  v.  Macdoual  and 
other  undoubted  authorities. 

Where  a  testator  makes  a  will  and  codicil,  and  afterwards  re- 
executes  the  will  without  referring  to  the  codicil,  the  question  arises 
whether  this  revokes  the  codicil.  It  seems  that  in  such  a  case 
parol  evidence  is  admissible  to  shew  quo  animo  the  will  was  repub- 
lished, and  thus  to  shew  that  the  testator  could  not  have  intended 
to  revoke  the  codicil  {d)  :  as  for  example  if  his  object  in  re-executing 
the  will  is  to  give  effect  to  some  alterations  in  it  (e). 

III. — Effect  of  Republication. — The  effect  of  republication,  as  a 
general  rule,  is  to  make  the  will  bear  the  date  of  republication. 
Thus  in  Doe  v.  Walker  (/),  where  the  testator,  in  February,  1838, 
executed  a  codicil  confirming  his  will,  executed  in  February,  1837, 
Parke,  B.,  said  :  "  It  is  clear  that  the  wiU,  so  republished  by  the 
codicil,  and  altered  by  it,  together  with  that  codicil,  constituted  a 
new  will  of  the  date  of  the  codicil."    Consequently  the  provisions  of 


Where  evi- 
dence of 
ammvi9 
admissible. 


(z)  Smith  V.  Cunningham,  1  Ad.  448. 
(a)  Oreenough  v.  Martin,  2  Ad.  239. 
(6)  1  Ch.  D.  234,  stated  above,  p.  129. 
(c)  The  decision  in  Burton  v.  Newhery 
seems  to  be  approved  of  in  French  v. 


Hoey,  [1899]  2  Ir.  R.  472. 

(d)  Upfill  V.  Marshall,  8  Curt.  636 ; 
Wade  V.  Nazer,  1  Rob.  627. 

(e)  In  bonis  Rawlins,  48  L.  J.  P.  64. 
(i)  12  M.  &  W.  591. 
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the  Wills  Act  applied  to  it.     So  in  Re  Fraser  (g),  where  there  were  chaptee  vin. 

several  codicils,  it  was  said  by  the  C.  A.  :  "  The  effect  of  this  is  to 

bring  the  will  down  to  the  date  of  the  [last]  codicil,  and  effect  the 

same  disposition  of  the  testator's  estate  as  if  the  testator  had  at 

that  date  made  a  new  wiU,  containing  the  same  dispositions  as  the 

original  will,  but  with  the  alterations  introduced  by  the  various 

codicils." 

The  doctrine  of  republication  under  the  old  law  was  of  consider-  Effect  on 
able  importance,  because  by  means  of  it,  lands  of  inheritance  ^,^^1^^^^ 
acquired  by  a  testator  since  the  execution  of  his  will,  were  often 
brought  within  the  operation  of  any  general  or  residuary  devise 
contained  in  the  will. 

For  this  purpose  the  operation  of  the  devise  was  brought  down  to 
the  date  of  the  codicil  (h).  And  the  same  principle  applied  to  a 
devise  of  estates  within  a  certain  locality  :  thus  if  a  testator  devised 
all  his  lands  in  the  county  of  Kent,  and  after  the  execution  of  his 
will  purchased  other  lands  in  that  county,  and  then  made  a  codicil 
attested  by  three  witnesses,  the  intermediately-acquired  lands  (not 
being  otherwise  disposed  of  by  such  codicil)  passed  under  the  will  (i). 

But  of  course  the  operation  of  a  codicil  to  extend  the  devise  m  a  Contrary 
will,  made -before  1838,  to  intermediately-acquired  lands,  might  be  '"t«"''°"- 
negatived  by  the  contents  of  the  codicil  itself  indicating  a  contrary 
intention  (/). 

"  In  regard  to  specific  devises,"  Mr.  Jarman  remarks  (k),  "  the  Effect  on 
principle  that  the  will  speaks  from  the  date  of  the  republication,  is  ''P'^oifi''  <!«• 
to  be  received  with  more  caution  and  reserve.  It  is  clear, 
however,  that  the  devise  of  a  particular  property  republished  by 
the  re-execution  of  the  will,  or  the  execution  of  a  codicil,  will,  even 
under  the  old  law,  comprise  a  new  estate  in  that  property  inter- 
mediately-acquired by  the  testator,  and  falling  within  the  terms  of 

(jr)  [1904]    1    Ch.   726  ;    He    Taylor,  importance  with  respect  to  wills  of  per- 

[1909]  W.  N.  59.  sonal  estate,  inasmuch  as  a  residuary 

(A)  See   above,  p.    200 ;    Coppin  v.  bequest,  even  under  the  old  law,  em- 

Fernyhough,  2  Bro.  C.  0.  291  ;  Hulme  braced  all  property    of   that   kind  of 

V.  Heygate,   1    Mer.   285  ;    Williams  v.  which  the  testator  died  possessed. 
Qoodtitle,    10  B.   &   C.  895.     If,  how-  (i)  Beckford   v.    Parnecott,   Cro.    El. 

ever,  the  codicil  referred  to  the  land  493  ;  Barnes  v.  Crowe,  1  Ves.  jun.  486  ; 

devised  by  the  will  in  such  a  way  as  4  Br.  C.  C.  2 ;  Yarnold  v.  Wallis,  4  Y. 

to    shew    that    the    testator   did    not  &  C.  160 ;   Doe  d.  York  v.  Walker,  12 

have    the  after-acquired  land   in    his  M.  &  Wels.  591 ;  and  see  1  Wms.  Saund. 

mind,     the     repubhcation     did     not  278,  n. 

operate  to  pass  it :   Bowes  v.  Bowes,  2  (j)  See  the  passage  quoted  from  Mr. 

Boa.  &  P.  600 ;  Monypenny  -v.  Bristow,  Jarman  and  the  oases  cited  supra,  p. 

2  R.  &  My.  117  :    Hughes  v.  Turner,  197,  n.  (m),  and  the  comments  thereon 

3  My.  &  K.  666.     Compare  Re  Taylor,  in  the  4th  edition  of  this  work, 
post.     The  doctrine  was  not  of  so  much  (k)  First  edition,  p.  180. 
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CHAPTER  viii.  the  republished  devise.  As  where  a  testator,  by  a  will  made  before 
1838,  devised  a  leasehold  estate,  afterwards  renewed  the  lease,  and 
then  republished  the  will,  it  was  held  that  the  renewed  lease  passed 
under  the  devise  "  (I). 

According  to  some  modern  cases,  however,  there  is  little  or  no 
difference  between  a  general  and  a  specific  devise,  so  far  as  the  effect 
of  republication  is  concerned.  Thus  in  Re  Champion  (m),  the  testator 
specifically  devised  his  freehold  cottage  and  the  land  thereto  belong- 
ing, which  he  described  as  being  "  now  in  my  own  occupation  "  ;  he 
afterwards  purchased  two  fields  adjoining  the  cottage,  and  occupied 
the  whole  until  some  years  later,  when  he  made  a  codicil  confirming 
his  wiU  :  it  was  held  that  the  two  fields  passed  by  the  devise. 
When  subject  Mr.  Jarman  continues  (n) :  "  Eepublication  by  codicU  or  other- 
changed  ^^^^'  however,  did  not  under  the  old  law  extend  a  specific  gift  in 
the  will  to  property  which  that  gift  was  not  originally  intended  to 
embrace,  though  answering  to  the  same  description.  Thus,  if  a 
testator  by  a  will  made  before  the  year  1838,  devised  his  estate 
called  Blackacre,  or  bequeathed  his  horse  called  Bob,  and  after- 
wards sold  the  estate  or  horse  and  bought  another  of  the  same 
name,  a  subsequent  codicil  made  before  the  year  1838,  did  not  by 
its  republishing  force  make  the  devise  or  bequest  extend  to  the  new 
purchase." 

Whether  the  same  rule  applies  since  the  WiUs  Act,  does  not  seem 

to  have  been  decided  (o) ;  the  question  as  to  the  disposition  of 

after-acquired  property  has  generally  arisen  in  connection  with 

sect.  24  of  the  Wills  Act  (p). 

Revoked  or         Mr.  Jarman  continues  (q)  :  "  So  it  has  been  repeatedly  held  that 

adeemed  ^  legacy  to  a  child,  which  has  been  adeemed  or  satisfied  by  a  subse- 

legacy.  o     ./  ?  j 

quent  advancement  to  the  legatee,  is  not  revived  by  a  constructive 
republication  of  the  will  by  means  of  a  codicil,  such  codicil  not 

(I)  Coppin  V.  Fernyhough,  2  Bro.  C.  case  of  a  specific  devise  its  effect  seems 

C.  292.     See  also  Carte  v.  Carte,  3  Atk.  to    have    been    more    restricted.     Re 

180  ;    Al/ord  v.  Earle,  2  Vern.   209  ;  Champion  is  also  referred  to  in  connec- 

Jaclcnon  v.  Hurlork,  2  Ed.  263.     It  is  tion  with  the  effect  of  words  of  descrip- 

not  clear  whether  the  decision  of  Bacon,  tion,  in  Chap.  XXXV. 

V.-C,  in  Wedgwood  v.  Denton,  L.  R.,  12  (n)  First  edition,  p.  180. 

Eq.  290,  went  on  the  effect  of  the  re-  (o)  In  MacdonaU  v.  Irvine,  8  Ch.  D. 

publication  or  of  s.  24  of  the  Wills  Act.  101,  the  newly-purchased  property  did 

The  case  is  referred  to  ante,  p.  164.  not  answer  the  description  of  the  pro- 

(m)  [1893]  1  Ch.  101.  The  principle  perty  sold.  In  Be  Pilhington's  Trusts, 
of  this  decision  was  followed  in  Re  6  N.  R.  246,  the  decision  does  not  seem 
Bayer,  [1903]  1  Ch.  685.  Without  to  have  turned  on  the  question  of  re- 
questioning  the  correctness  of  either  publication:  Chap.  XXX.  The  question 
decision,  it  may  be  pointed  out  that  the  in  all  cases  seems  to  be  one  of  intention  : 
authorities  cited  by  North,  J.,  in  Be  see  Be  Champion. 
Champion,  relate  to  the  effect  of  repub-  (p)  Post,  Chap.  XII. 
lioation  on  a  general  devise.     In  the  \q)  First  edition,  p.  181. 
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indicating  an  intention  to  revive  the  legacy,  though  containing  an  chapter  vm. 
express  confirmation  of  the  will  in  the  usual  general  terms  "  (r).  This 
doctrine  is  clearly  settled  : — "  It  is  very  true  that  a  oodicU  repub- 
lishing a  will  makes  the  will  speak  as  from  its  own  date  for  the 
purpose  of  passing  after-purchased  lands,  but  not  for  the  purpose 
of  reviving  a  legacy  revoked,  adeemed  or  satisfied.  The  codicil  can 
only  act  upon  the  will  as  it  existed  at  the  time ;  and,  at  the  time,  the 
legacy  revoked,  adeemed,  or  satisfied  formed  no  part  of  it  "  (s). 

Mr.  Jarman  continues  (t) :  "  The  same  principle,  or  course,  applies  Object  of 
to  the  objects  of  gift :  it  is  clear,  therefore,  that  a  codicil  does  not,  by  ^' 
its  republishing  operation,  revive  a  devise  or  bequest,  the  object  of 
which  has  previously  died  in  the  testator's  lifetime.  Thus,  if  a 
testator  devises  lands  to  his  nephew  John,  who  dies  in  the  testator's 
lifetime,  and  he  afterwards  has  another  nephew  of  the  same  names 
the  republication  of  the  will  would  be  inoperative  to  carry  the 
property  to  the  second  nephew  John  "  (u). 

The  fact  that  the  bequest  was  to  "A.,  his  executors,  administrators 
and  assigns  "  makes  no  difference  (v). 

"  The  effect  of  republication,"  says  Mr.  Jarman  (w),  "  can  never  Republica- 
extend  further  than  to  give  the  words  of  the  wUl  the  same  force  and  *^^^  defeoTof 
operation  as  they  would  have  had  if  the  will  had  been  executed  at  expression  in 
the  time  of  republication  :  it  cannot  invest  with  a  devising  efficacy 
expressions  which  originally  had  none  "  (x).    And  although  it  is 
true  that  a  codicil  confirming  a  will  makes  the  wUl  for  many  pur- 
poses to  bear  the  date  of  the  codicil,  yet  this  rule  is  subject  to  the 
limitation  that  the  intention  of  the  testator  be  not  defeated  thereby. 
If,  therefore,  the  testator,  in  making  his  will,  obviously  means  its 
provisions  to  apply  to  a  state  of  circumstances  existing  at  its  date, 
republication  will  not  make  its  provisions  apply  to  the  state  of 

(r)  Izard  (Irod)Y.  Hurst,  Freem.  224;  in  the  testator's  lifetime,  passed  by  a 

Monck  V.  Lord  Monck,  1  Ba.  &.  Be.  298  ;  residuary  devise  in  the  republished  will. 

Booker  v.  AUen,  2  R.  &  My.  270  ;  Poivys  See  Doe  v.  Sheffield,  13  East,  526,  and 

V.  Mansfield,  3  My.  &  Cr.  376 ;  Monta-  Williams  v.  Goodtitle,  10  Barn.  &  Ores. 

gue  V.  Montague,  15  Bea.  565  ;    Hop-  895,  and  the  comments  on  those  cases 

vxiod  V.   Hopwood,   7   H.   L.   C.   728  ;  in  the  4th  edition  of  this  work. 
Sidney  V.  Sidney,  L.  R.,  17  Eq.  65.   See  (t)  Krst  edition,  p.  182. 

also  jDrinkwater  v.  Falconer,  2  Ves.  sen.  (u)  See   Drinkwater   v.    Falconer,    2 

623  ;   Crosbie  v.  Macdoual,  4  Ves.  610  ;  Ves.  sen.  626  ;  Doe  v.  Kett,  4  T.  R.  601. 

Coioper  V.  Mantell,  22  Bea.  223.  The  case  of  Perkins  v.  Micklethwaite, 

(«)  Per  Lord  Cottenham,  Pouys  v.  1  P.  W.  275,  must  be  referred  to  the 

Mansfield,  3  Myl.  &  Cr.  at  p.  376  ;  cited  express  terms  of  the  codicil, 
with  approval  in  Hopwood  v.  Hopwood,  (v)  HiUcheson  v.  Hammond,  3  Br.  C. 

7   H.    L.    C.    728.     It  was   somewhat  C.  128. 
doubtful  under  the  old  law  whether  (w)  First  edition,  p.  182. 

lands  of  which  a  specific  devise  in  fee  (x)  Lane  v.  Wilkins,  10  East,  241. 

had  lapsed  by  the  decease  of  the  devisee 


will. 
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Lapse  of 
residuarjr 
devise  or 
bequest. 


Where  ex- 
ception from 
residuary 
gift. 


circumstances  existing  at  the  date  of  the  codicil  (y).  To  this 
principle  may  be  referred  the  decision  in  Re  Taylor  (2).  There  the 
testatrix,  a  married  woman,  made  a  will  in  general  terms  which  was 
obviously  intended  to  be  merely  an  exercise  of  a  power  of  appoint- 
ment over  property  comprised  in  her  marriage  settlement ;  on  the 
death  of  her  husband  she  became  entitled  to  real  and  personal 
estate,  and  made  a  codicil  disposing  of  the  real  estate :  it  was  held 
that  although  this  operated  as  a  confirmation  of  the  wiU,  it  did  not 
alter  its  construction  or  scope  ;  it  followed  that  the  personalty  was 
undisposed  of. 

It  seems  that  if  a  testator  executes  a  codicil  republishing  his  will, 
its  effect  is  the  same  whether  he  expressly  confirms  his  will  or  not  (a). 

"  If  the  residuary  devise  contained  in  a  will  has  itself  lapsed,  of 
course  the  republication  of  the  will  is  inoperative  to  impart  new 
efficacy  to  the  devise,  as  well  where  the  lapse  affects  an  aliquot 
share  only  of  the  residue,  as  where  it  embraces  the  entirety.  Thus, 
a  testator  devise  the  residue  of  his  lands  to  A.,  B.,  and  C,  as  tenants 
in  common  in  fee,  and  A.  dies,  and  then  the  testator  makes  a  codicil 
to  his  will,  by  the  effect  of  which  the  will  is  republished,  he  would 
nevertheless  die  intestate  as  to  one-third,  since  the  subsisting 
devise,  which  originally  embraced  two-thirds  only,  could  never,  by 
the  mere  effect  of  the  republication,  be  expanded  into  a  gift  of  the 
entirety  "(aa). 

And  the  rule  is  the  same  in  the  case  of  a  residuary  bequest  of 
personalty  (&). 

Where  a  will,  made  since  the  act,  is  so  worded  as  to  exclude 
after-acquired  lands  from  a  general  devise,  a  codicil  republishing 
the  will  has  no  more  effect  in  altering  the  effect  of  the  general  devise, 
than  it  would  have  had  if  both  instruments  had  been  subject  to  the 
old  law  (c). 

When  property  is  excepted  from  a  residuary  bequest,  and  specifi- 
cally disposed  of,  and  the  specific  bequest  fails  by  lapse  or  otherwise, 
the  property,  as  a  general  rule,  falls  into  the  residue  under  the 
doctrine  of  Blight  v.  Hartnoll  (d).    But  if  the  specific  bequest  fails 


(y)  See  Bowes  v.  Bowes  and  other 
oases  cited  ante,  p.  201  ;  Doe  d.  Bid- 
dvlph  V.  Hole,  15  Q.  B.  848  ;  Stilwell  v. 
Melkrsh,  20  L.  J.  Ch.  356;  Mount- 
cashell  v.  Smyth,  [1895]  1  Ir.  E.  346; 
Re  Moore,  [1907]  1  Ch.  315. 

(z)  57  L.  J.  Ch.  430 ;  Du  Howmelin  v. 
Sheldon,  19  Bea.  389,  was  a  similar  case. 

(a)  See  per  Wigram,  V.-C,  in  Humble 
V.  Shore,  1  H.  &  M.  551,  n. ;  Re  Taylor, 
67  L.  J.  Ch.  430.  As  to  the  effect  of  an 
express  confirmation  when  the  question 


of  implied  revocation  arises,  see  ante, 
p.  190. 

(oo)  Mr.  Jarman,  1st  edition,  p.  186. 

(6)  See  Skrymsher  v.  Northcote,  1  Sw. 
566  ;  Re  Wood's  Will,  29  Bea.  236.  As 
to  the  effect  of  directing  that  a  share 
which  has  lapsed,  or  the  gift  of  which 
has  been  revoked,  shall  fall  into  residue, 
see  Chap.  XXIX 

(c)  Re  Farrer's  Estate,  8  Ir.  C.  L.  370. 

(d)  23  Ch.  D.  218. 
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by  the  death  of  the  legatee,  and  the  testator  afterwards  republishes  chapter  vni. 
the  will,  the  effect  of  this  is  to  exclude  the  doctrine,  because  the  will 
is  then  read  as  if  the  testator  had  excepted  the  property  from  the 
residuary  bequest  without  making  any  disposition  of  it  (e). 

It  will  be  remembered  that  a  will  executed  before  January  1, 1838,  Application 
is  subject  to  the  provisions  of  the  Wills  Act  if  it  has  been  republished  °^  ^^u'^nfa^fe 
since  that  day  (/).  before  1838. 

The  doctrine  of  repubhcation  was  formerly  of  importance  in  the 
case  of  wills  made  by  married  women,  because  under  the  old  law  a 
married  woman  had  no  general  testamentary  capacity ;  but  the 
law  has  been  recently  altered  in  this  respect  (gr). 

The  effect  of  repubhcation  in  giving  validity  to  a  legacy  which 
was  originally  void  by  reason  of  the  legatee  being  an  attesting 
witness  to  the  will,  has  been  already  referred  to  (h). 

The  application  of  the  doctrine  of  republication  to  appointments 
under  powers  is  considered  elsewhere  (i). 

It  sometimes  happens  that  after  a  will  has  been  made,  a  statute  Where  statu- 

is  passed  which  affects  the  dispositions  of  the  testator,  and  that  he  tion  has  been 

afterwards  executes  a  codicil  so  as   to   republish  the   will.     The  ™a,de  after 

,         ,  .  1      1         1         .11    .  ,1  11  execution  of 

question  then  arises  whether  the  will  is  to  be  deemed  to  have  been  will. 

made  since  the  passing  of  the  statute.     In  Re  Elcom  (j),  the  will  was 

made  before,  and  the  codicil  after,  the  passing  of  Malins's  Act,  and 

it  was  held  that  the  will  was  not   an  instrument  "  made  after 

31st  December,  1857,"  within  the  meaning  of  the  act. 

In  Re  Rayer  (k),  the  will  was  made  before,  and  the  codicil  after, 

the  passing  of  the  Customs,  &c.,  Act,  1888,  by  which  legacy  duty 

was  abolished  in  respect  of  annuities  charged  on  land  and  other 

duties  substituted ;  by  his  will  the  testator  had  directed  certain 

annuities  charged  on  land  to  be  paid  without  any  deduction  except 

for  legacy  duty  and  income  tax  :  it  was  held  that  by  repubhshing 

his  will  the  testator  must  be  taken  to  have  intended  the  annuitants 

to  pay  the  substituted  duties. 

"  The  doctrine  of  repubhcation,"  as  Mr.  Jarman  remarks,  "  has  Republioation 

lost  much  of  its  interest  under  the  statute  1  Vict.  c.  26,  not,  indeed,  affected  by 

by  the  effect  of  the  provision  which  dispenses  with  pubUcation  as  *he  Wills  Act. 
part  of  the  ceremonial  of  execution  (though  this  may  seem  to  render 

(e)  Re  Fraser,  [1904]  1  Ch.  726.  (A.)  Ante,  p.  94. 

(/  )  Wills  Act,  s.  34.    Doe  v.  Wcdker,  (i)  Chap.  XXIII. 

ante,  p.  200  ;  Lady  Langdale  v.  Briggs,  (j)  [1894]  1  Ch.  303. 

8  D.  M.  &  G.  391.  (i)  [1903]  1  Ch.  685. 

(g)  Ante,  p.  58. 
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CHAPTEE  VIII.  the  term  re-publication  scarcely  appropriate  (I) ),  but  by  the  opera- 
tion of  the  enactment,  which  makes  the  wiU  speak,  in  regard  to  the 
subjects  of  disposition,  from  the  death  of  the  testator :  and  more 
especially  of  the  provision,  which  extends  a  general  or  residuary 
devise  to  all  the  real  estate  to  which  the  testator  may  happen  to  be 
entitled  at  his  decease.  ...  It  is  to  be  remembered,  however,  that 
with  respect  to  the  objects  of  gift,  the  statute  leaves  the  pre-existing 
law  untouched  ;  though,  considering  how  slight  an  effect  is  produced 
by  a  repubhshing  codicil  in  this  respect  (for  we  have  seen  that  it 
does  not  revive  a  lapsed  gift),  this  forms  no  very  large  exception  to 
the  remark,  as  to  the  diminished  practical  interest  of  the  doctrine 
of  republication,  in  connection  with  the  new  law  "  (m). 

At  the  present  day,  however,  the  tendency  of  the  Courts  seems 
to  be  to  give  greater  effect  to  republication  than  Mr.  Jarman  thought 
warranted  by  the  old  authorities. 


Republica- 
tion cannot 
invalidate  a 
valid  gift. 


It  would  seem,  on  general  principles,  that  if  a  testamentary 
gift  is  valid  at  the  date  of  the  will,  it  cannot  be  iiivalidated  by 
mere  republication  of  the  will.  In  Re  Moore  (n)  a  testator  gave 
property  to  a  charity ;  as  the  will  was  executed  more  than  three 
months  before  his  death,  the  gift  took  effect  under  the  Charitable 
Donations  and  Bequests  (Ireland)  Act,  1844.  The  will  was 
republished  by  a  codicil  made  less  than  three  months  before 
the  testator's  death.  It  was  held  that  the  charitable  gift  was 
not  invalidated. 


{I)  But  see  s.  34. 

(to)  Firstedition,  p.  186.  See  as  to  the 
effect  of  republication  of  a  will  made 
under  the  old  law  by  a  codicil  made 
since  1837  ;    Winter  v.  WinUr,  5  Hare, 


306  ;  Doe  d.  York  v.  Walker,  12  M.  & 
Wels.  591 ;  Andrews  v.  Turner,  3  Q.  B. 
177 ;  Skinner  v.  Ogle,  9  Jur.  432 ; 
Brooke  v.  Kent,  3  Moo.  P.  C.  C.  334. 
(n)  [1907]  1  Ir.  R.  315. 
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I. — Gifts  for  Illegal  Purposes,  &c.— A  testator  cannot,  of  juegai  object, 
course,  devote  any  part  of  his  property  to  an  illegal  object,  either 
directly,  or  by  means  of  a  condition  (a),  or  a  secret  trust  (6). 

Nor  can  a  testator  direct  that  his  property  shaU  not  be  occupied  Nugatory 
or  used  for  a  certain  period.  Thus  in  Brown  v.  Burdett  (c),  a  testa-  '^'^°'"  '°"' 
trix  devised  buildings  to  trustees  upon  trust  that  they  should  be 
blocked  up  for  twenty  years ;  it  was  held  that  this  direction  was 
nugatory,  and  that  there  was  an  intestacy  during  the  twenty  years. 
So  a  direction  to  carry  on  a  business  for  a  certain  number  of  years, 
without  giving  any  one  the  benefit  of  the  profits  made  that  during 
period,  is  inoperative  {d). 

The  effect  of  a  direction  by  a  testator  that  his  heir  at  law  or  next 
of  kin  shall  not  take  any  part  of  his  estate  is  considered  elsewhere  (e). 

II. — Superstitious  Uses. — About  the  period  of  the  Reformation,  Superstitious 
statutes  were  passed  to  defeat  or  prevent  dispositions  of  property  againirpoliov 
to  purposes  which  were  then  accounted  superstitious  (/).     Thus  the  of  the  law. 
statute  1  Edw.  6,  c.  14,  declared  the  king  entitled  to  all  real  {g)  and 
certain  corporate   personal  property  theretofore  disposed  of    for 

(a)  See  Chap.  XXXIX.  As  to  the 
application  of  the  doctrine  of  oy-prds 
to  bequests  for  illegal  purposes,  see 
post,  p.  243. 

(6)  See  Chap.  XXIV. 

(c)  21  Ch.  D.  667. 

(d)  Re  Cameron,  26  Ch.  D.  19. 

(e)  Chap.  XXI. 
(/ )  See  the  statute  23  Hen.  8,  o.  10 

(repealed  by  the  act  of  1888),  which  re- 
lated only  to  uses  declared  of  land  ;  and 


the  statute  1  Edw.  6,  o.  14,  the  preamble 
of  which  refers  to  the  "  superstition  and 
errors  ' '  which  had  been  brought  into 
men's  minds  "  by  devising  and  phan- 
tasying  vain  opinions  of  purgatory  and 
masses  satisfactory,  to  be  done  for  them 
which  be  departed. ' ' 

(g)  See  Att.-Qen.  v.  Vivian,  1  Russ. 
226 ;  Ait.-Gen.  v.  Fishmongers'  Com- 
pany,  2  Beav.  151,  5  My.  &  Cr.  11. 


208 


GIFTS  FOR  ILLEGAL,   SUPERSTITIOUS  AND  CHARITABLE   PURPOSES. 


OHAPTEE  IX. 


the  perpetual  finding  of  a  priest,  or  maintenance  of  any  anniversary 
or  obit  or  other  like  thing,  or  of  any  light  or  lamp  in  any  church  or 
chapel.  This  statute  affects  previous  dispositions  only.  But  by 
the  earlier  statute  23  Hen.  8,  c.  10,  all  uses  thereafter  declared  of 
land  (except  for  terms  of  not  more  than  20  years)  to  the  intent  to 
have  obits  perpetual,  or  the  continual  service  of  a  priest  or  other 
like  uses,  were  made  void.  There  is  no  statute  making  superstitious 
uses  void  generally  (i),  and  the  latter  statute  does  not  relate  to  per- 
sonalty. But,  as  Mr.  Jarman  points  out  (m)  :  "  Superstitious  uses 
which  are  not  within  the  letter  of  these  statutes,  are  nevertheless 
void,  by  the  general  policy  of  the  law ;  and,  in  such  cases,  if 
charity  be  not  the  -object,  but  the  design  of  the  bequest  be  to 
secure  a  benefit  to  the  testator  himself  (as  to  say  masses  for  his 
soul,  &c.),  the  testator's  own  representative  (who  would  be 
entitled  if  there  was  no  such  gift),  and  not  the  Crown,  would  be 
let  in  "  (j).  And  as  this  principle  of  English  law  applies  to  personal 
estate  as  well  as  to  land,  it  will  invalidate  a  bequest  of  personalty 
for  masses  or  like  purposes,  made  by  a  testator  domiciled  in 
England  to  persons  resident  in  a  foreign  country  in  which  the 
purposes  are  to  be  carried  out,  and  where  such  gifts  are  allowed 
by  law  (h). 
Secret  trusts.  It  has  been  decided,  that  devisees  may  be  compelled  to  disclose 
whether  they  take  subject  to  a  secret  trust  of  this  nature  (I). 

It  is  clear,  that  not  only  is  a  bequest  to  the  poor  ministers  of 
Protestant  dissenters  good,  but  one  having  for  its  object   the 


Protestant 
dissenters. 


(i)  Per  Sir  W.  Grant,  Gary  v.  Abbot, 
7  Ves.  495. 

(m)  Krst  edition,  p.  188. 

(}■)  West  V.  ShuUleworth,  2  My.  &  K. 
684;  B.  V.  Lady  Partington,  3  Salk. 
334;  Cro/t  v.  Evetts,  Moore,  784. 
See  also  Be  BVimddVa  Trusts,  30 
Beav.  360,  better  reported  31  L.  J. 
Ch.  52 ;  Heath  v.  Chapman,  2  Drew. 
417 ;  Att.-Oen.  v.  Fishmongers'  Com- 
pany,  2  Beav.  151,  5  M.  &  Cr.  11. 
Including  the  souls  of  others  with  his 
own  in  the  intended  benefit  will  not 
save  the  bequest,  see  s.  cc.  In  West  v. 
Shuttleworth  there  was  a  residuary  be- 
quest, and  yet  the  void  pecuniary  lega- 
cies were  held  to  belong  to  the  next  of 
kin.  On  this  point,  see  Shanley  v. 
Baker,  4  Ves.  732  ;  and  observe  that  in 
West  V.  Shuttleworth,  the  residuary 
legatees  made  no  claim  to  the  void 
legacies,  and  in  fact  supported  the  be- 
quest of  them.  If  the  superstitious  use 
had  charity  for  its  object,  it  would  be 
executed  oy-pr^s,  see  Cairy  v.  Abbot,  7 


Ves.  495,  and  per  Lord  Eldon,  19  Ves. 
487.  But  it  is  not  clear  that  any  use 
(except  of  the  kind  mentioned  in  the 
Stat.  1  Edw.  6)  would  now  be  held  void 
solely  as  being  superstitious.  In  Thorn- 
ton V.  Howe,  31  Beav.  14,  Lord  Romilly 
held  that  even  a  trust  for  propagating 
the  sacred  writings  of  Joanna  Southcote 
would  be  enforced  by  the  Court.  Those 
writings  aver  that  Joanna  Southcote 
was  with  child  by  the  Holy  Ghost,  &c., 
&c.,  delusions  almost  identical  with 
those  which  in  Smith  v.  Tebbitt,  L.  E., 
1  P.  &  D.  398,  were  held  to  render  a 
woman  possessed  by  them  incapable  of 
making  a  will. 

{k)  Be  Elliott,  39  W.  R.  297. 

(l)  B.  V.  Lady  Partington,  1  Salk.  162, 
1  Eq.  Ca.  Ab.  96,  pi.  6  ;  see  further  as 
to  secret  trusts  for  charitable  purposes, 
post,  pp.  263  et  seq.  See  as  to  super- 
stitious uses,  Duke  Char.  Uses,  106,  4 
Rep.  104,  Cro.  Jao.  51,  1  Eq.  Ca.  Ab. 
95,  pi.  1,  et  seq.  and  Shelf.  Ch.  Ub.  89. 
where  the  early  oases  are  collected. 
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propagation  of  their  religious  opinions  is  also  valid ;  provided  that    chapter  ix. 

such  opinions,  although  at  variance  with  the  doctrines  of  the 

Established  Church,  are  not  contrary  to  law  (m) ;  thus  bequests  to  an 

Unitarian  chapel  (n),  or  for  the  benefit  of  poor  Irvingite  ministers  (o), 

or  to  the  minister  of  a  specified  Baptist  chapel  (p),  are  valid. 

Before  the  statute  2  &  3  Will.  4,  c.  115,  bequests  for  the  pro-  Roman 

pagation  of  the  Roman  Catholic  religion  were  unlawful  (q) ;  but  c?'*'^?}^°   a  ^ 

sect.  1  of  that  act,  after  noticing  the  acts  in  favour  of  Protestant  1832. 

dissenters,    and    a    Scotch    act    imposing   penalties    on    Roman 

Catholics ;  and  reciting,  that  notwithstanding  the  provisions  of 

various  acts  passed  for  the  relief  of  His  Majesty's  Roman  Catholic 

subjects,  doubts  had  been  entertaiaed  whether  it  were  lawful  for 

His  Majesty's  subjects  professing  the  Roman  Catholic  religion  in 

Scotland  to  acquire  and  hold  as  real  estate  the  property  necessary 

for  religious  worship,  education,  and  charitable  purposes,  and  that 

it  was  expedient  to  remove  aU  doubts  respecting  the  right  of  His 

Majesty's   subjects   professing   the   Roman    Catholic   religion   in  Roman 

England  and  Wales  to  acquire  and  hold  property  necessary  for  Catholics 

religious  worship,  education,  and  charitable  purposes,  enacts,  "  That  same  footing 

His  Majesty's  subjects  professing  the  Roman  Catholic  religion,  in  5^  Protestant 
J       J  i  IT  o  o       '         dissenters  m 

respect  of  their  schools,  places  for  religious  worship,  education,  and  respect  of 
charitable  purposes  in  Great  Britain,  and  the  property  held  there-  ohun!hes°&o! 
with,  and  the  persons  employed  in  or  about  the  same,  shall,  in 
respect  thereof,  be  subject  to  the  same  laws  as  the  Protestant 
dissenters  are  subject  to  in  England  in  respect  to  their  schools  and 
places  for  religious  worship,  education  and  charitable  purposes,  and 
not  further  or  otherwise."  By  sect.  3,  the  act  is  not  to  extend  to 
any  suit  actually  pending,  or  commenced,  or  any  property  then  in 
litigation,  in  any  Court  in  Great  Britain  (r). 

(m)  Att.-Oen.  v.  Hickman,  2  Eq.  Ca.  deals  with  such  trusts  are  stated  with 

Ab.  193 ;  West  v.  Shuttleworth,  2  My.  &  great  fulness  and  perspicuity  by  Lord 

K.  684 ;  and  see  statutes  18  &  19  Vict.  Eldon,  in  Att.-Oen.  v.  Pearson,  3  Mer. 

c.  81,  ss.  2,  3,  and  o.  86,  s.  2.     In  Doe  v.  353,  which  bears  more  immediately  on 

Hawthorn,  2  B.  &  Aid.  96,  Abbott,  J.,  the  position  of  Unitarians,  as  to  whom 

afterwards  Lord  Tenterden,  said,  that  see  now  7  &  8  Vict.  c.  45,  and  of  whom 

the  trust  there  in  question  of  a  chapel  Lord  Campbell  said,  2  H.  L.  Ca.  863, 

for  the  use  of  a  congregation  of  Protest-  that  he  had  no  doubt  they  would  now 

ants  "  assembling  under  the  patronage  on   most  occasions   be   considered   as 

of  the  trustees  of  the  late  Countess  of  Protestant  Dissenters. 

Huntingdon's   College,"   was  either  a  (»)  Shrewsbury  v.  Hornby,  5  Hare, 

superstitious  use  within  23  Hen.  8,  o.  10,  406  ;  Re  Barnett,  29  L.  J.  Ch.  871. 

or  a  charitable  use  within  9  Geo.  2,  (o)  Att.-Oen.  v.  Lawes,  8  Hare,  32. 

0.  36.     But  as  to  the  former  alternative  (p)  Att.-Oen.  v.  Cock,  2  Ves.  273. 

it  is  notorious  that  the  Court  of  Chan-  {q)  Cary  v.  Abbot,  7  Ves.  490.     See 

eery  unhesitatingly  entertains  suits  for  also  4  Ves.  433,  6  Ves.  566,  1  Ba.  &  Be. 

carrying  into  effect  trusts  of  places  of  145  ;  Oates  v.  Jones,  cit.  2  Vern.  266. 

worship  belonging  to  Protestant  Dis-  (r)  See  also  23  &  24  Vict.  u.  134. 
aenters.     The   principles   on   which  it 

J. — VOL.   I.  14 
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Effect  of  act. 


Koman 
Catholic 
Charities  Act, 
1860. 


Jews. 


Law  of 
Ireland. 


It  has  been  held  that  the  act  is  retrospective,  i.e.,  that  it  applies 
to  the  will  of  a  testator  who  died  before  its  passing  (s) ;  and  also, 
that  it  authorises  a  bequest  for  the  promotion  of  the  Roman  Catholic 
religion,  as  it  places  persons  of  this  persuasion  on  the  same  footing 
as  P-rotestant  dissenters,  the  diffusion  of  whose  religious  tenets  (as 
already  observed)  may  be  the  subject  of  a  valid  trust.  It  is  settled, 
however,  that  the  act  has  no  efEect  in  rendering  valid  gifts  to  super- 
stitious uses,  as  legacies  to  priests  for  offering  masses  for  the  repose 
of  the  testator's  soul,  &c.  (t) ;  nor,  it  is  presumed,  would  it  render 
valid  such  a  trust  as  that  which  was  the  subject  of  discussion  in 
De  Themmines  v.  De  Bonneval  (u),  namely,  for  printing  and 
publishing  a  book  which  taught  that  the  Pope  had  in  aU  ecclesias- 
tical matters  a  supremacy  which  was  paramount  even  to  the 
authority  of  the  temporal  sovereign.  The  case  arose  before 
the  statute  referred  to,  but  Sir  J.  Leach  rested  his  decision 
entirely  on  the  ground  that  to  aUow  such  a  publication  was  against 
public  policy. 

The  Roman  Catholic  Charities  Act,  1860,  in  effect  provides  that 
no  lawful  charitable  trust  for  the  exclusive  benefit  of  Roman 
Catholics  shall  be  invalidated  by  the  addition  of  a  superstitious 
trust,  but  that  in  every  such  case  the  Chancery  Division  may  appor- 
tion the  property  so  that  part  of  it  may  be  subject  to  the  lawful 
trust  and  the  residue  applied  to  a  lawful  charitable  trust  for  the 
benefit  of  Roman  Catholics. 

Jews  also  are  now  by  statute  9  &  10  Vict.  c.  59,  placed  on  the 
same  footing  as  Protestant  dissenters  (v). 

It  may  be  mentioned  that  in  Ireland  it  is  lawful  for  a  testator  to 
bequeath  money  for  masses  for  the  souls  of  the  dead  (w).  Such  a 
bequest  is  a  charitable  gift,  even  if  there  is  no  direction  that  the 


'  (s)  Bradshaw  v.  Tasher,  2  My.  &  K. 
221 ;  and  see  Ee  Michel's  Trusts,  28 
Beav.  39  ;  but  Sir  E.  Sugden  questioned 
this  decision,  1  D.  &  War.  380. 

(t)  West  V.  Shuttleworth,  2  My.  &  K. 
684;  EeBlundelVa  Trusts,  30  Beav.  360; 
Heath  V.  Chapman,  2  Drew.  417.  See 
also  Re  Fleetwood,  15  Ch.  D.  594,  609. 

(u)  5  Russ.  288. 

(v)  The  cases  relating  to  Jews  before 
this  act  were.  Da  Costa  v.  De  Pas,  Amb. 
228,  1  Dick.  268,  2  Vea.  sen.  274,  276, 
7  Ves.  76  {De  Costa  v.  De  Paz),  2  Sw. 
487  n.,  2  J.  &  W.  308 ;  and  Straus  v. 
OoMsmid,  8  Sim.  614.  The  only  dif- 
ference between  2  &  3  Will.  4,  o.  115, 
s.  1,  and  9  &  10  Vict.  c.  59,  s.  2,  is  the 
omiafjon  from  the  latter  enactment  of 
the  words,  "  and  the  persons  employed 


in  or  about  the  same.''  This  enact- 
ment also  has  been  held  to  be  retro- 
spective, Ee  Michel's  Trusts,  28  Beav. 
39. 

(w)  Commissioners  of  Charitable  Do- 
nations V.  Walsh,  7  Ir.  Eq.  B.  34  ;  Bead^ 
V.  Hodgens,  7  Ir.  Eq.  R.  17  ;  Brennan  v. 
Brennan,  Ir.  R.  2  Eq.  321.  As  to 
gifts  for  the  benefit  of  monastic  orders, 
see  Sirrts  v.  Quinlan,  16  Ir.  Ch.  191,  17 
Ir.  Ch.  43  ;  WaUh  v.  Walsh,  Ir.  R.  4  Eq. 
396 ;  Kehoe  v.  WiUon,  7  L.  R.  Ir.  10  ; 
Listen  V.  Keegan,  9  L.  R.  Ir.  531 ; 
Murphy  v.  Cheevers,  17  L.  R.  Ir.  205  ; 
Carbery  v.  Cox,  3  Ir.  Ch.  231 ;  Eoch^  v. 
M'Dermott,  [1901]  1  Ir.  R.  394 ;  Burhe 
V.  Power,  infra  note  (z) ;  Cussen  v. 
Hynes,  [1906]  1  Ir.  R.  539;  Ee  Murphy, 
ib.  505. 


CItAllITABLE   GII'TS.  211 

masses  are  to  be  said  in  public  (y).     But  a  bequest  to  members    chapter  ix. 
of  a  particular  monastic  order  for  saying  masses  is  void  (2). 

Apparently  a  similar  rule  would  be  applied  to  a  bequest  by  British 
a   person   resident   in     a   British    colony,    for    tbe    purpose    of  Colonies, 
performing  ceremonies  recognised  by  the  religion  or  customs  of 
the  colony  (a). 

III. — Charitable  Gifts.— Gifts  of  property  for  charitable  purposes  Restrictions 
are  in  some  respects  favoured,  and  in  others  discouraged,  by  the  law.  °°  ^^  *° 
Thus,  while  gifts  of  land  by  will  for  charitable  purposes  are  subject 
to  the  statutory  restrictions  mentioned  below  (see  sects,  vi.,  x.), 
it  is  no  objection  to  a  gift  of  property  for  a  charitable  purpose  that  Not  void  for 
the  purpose   may  last  for   ever,  for   gifts    to  charities    are   an  P^''P^*"^*y' 
exception    to    the   general   principle  which   forbids    any  disposi- 
tion  by  which  property   is  made   inalienable  for   an    indefinite 
period  (c). 

It  must,  however,  be  remembered  that  if  a  charitable  gift  is  not  But  may  be 

immediate,  but  is  made  conditional  upon  a  future  and  uncertain  ^°'?  ^°''  ™" 
'  '^  moteneas. 

event,  "  it  is  subject  to  the  same  rules  and  principles  as  any  other 
estate  depending  for  its  coming  into  existence  upon  a  condition 
precedent.  If  the  condition  is  never  fulfilled,  the  estate  never 
arises  :  if  it  is  so  remote  and  indefinite  as  to  transgress  the  limits  of 
time  prescribed  by  the  rules  of  law  against  perpetuities,  the  gift 
fails  ab  initio  "  (d).  Thus  a  gift  for  the  benefit  of  a  volunteer  corps, 
although  charitable,  is  void  if  it  is  made  to  take  effect  "  on  the 
appointment  of  the  next  lieutenant-colonel "  (e).  Conversely,  if 
property  is  given  upon  trust  for  a  charity,  with  a  proviso  that 
on  the  happening  of  an  event  which  may  not  take  place  within  the 
limits  allowed  by  the  Rule  against  Perpetuities,  the  property  is  to 
go  over  to  private  individuals,  this  gift  over  is  void  (/).  But 
property  may  be  given  to  Charity  A.,  subject  to  a  proviso  that  on 

{y)  0'Hanlonv.Logv£,  [1906]  lli.B..  227. 

247  ;  A.-O.  v.  Hall,  [1896]  2  Ir.  R.  291,  (z)  Burke  v.  Power,  [1905]  1  Ir.  R. 

[1897]  2  Ir.  R.  426,  overruling  A.-O.  119. 

V.  Ddaney,  Ir.  R.,  10  C.  L.  104.    Earlier  (o)  See  Yeap  Cheak  Neo  v.  Ong  Cheng 


cases  are  Dillon y.  Eeilly,lT.  R.,  10 Eq. 
152  ;  Phelan  v.  Slattery,  19  L.  R.  Ir.  177 
Beichenbach  v.  Quin,  21  L.  R.  Ir.  138 
Small  V.  Torley,  25  L.  R.  Ir.  388  ;  Mor 
row  V.  M'GonvilU,  11  L.  R.  Ir.  236 
Dorrian  v.  Oilmore,  15  L.  R.  Ir.  69 


Neo,  L.  R.,  6  P.  0.  381. 

(c)  Thomson  v.  Shakespear,  1  D.  i".  & 
J.  399 ;  Carne  v.  Long,  2  D.  P.  &  J. 
75;  Be  Clarke,  [1901]  2  Ch.  110. 

(d)  Per  Lord  Selbome,  in  Chamber- 
layne  v.  Brockett,  L.  R.,  8  Ch.  211. 


Healy  v.  A.-G.,  [1902]  1  Ir.  R.  342 ;  (c)  Be  Lord  Stratheden,  [1894]  3  Ch. 

Kehoe  v.  Wilson,  7  L.  R.  Ir.  10 ;  Perry  265.     See  also  Worthing  Corporation  v. 

v.  Tuomey,  21  L.  R.  Ir.  480 ;  Branni-  Heaiher,  [1906]  2  Ch.  532. 
gan  v.  Murphy,  [1896]  1  Ir.  R.    418 ;  (f)  Be  Bowen,  [1893]  2  Ch.  491. 

Bichardson  v.  Murphy,  [1903]  1  Ir.  R. 
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Resulting 
trust. 


the  happening  of  a  certain  event  it  shall  go  over  to  Charity  B.,  and 
the  transfer  will  take  effect  notwithstanding  the  remoteness  of  the 
event  (g). 

So  if  property  is  effectually  and  absolutely  devoted  to  charity, 
a  direction  that  it  shall  not  be  applied  in  a  certain  way  until  after 
an  event  which  may  not  happen  within  the  period  allowed  by  the 
Eule  against  Perpetuities,  does  not  affect  the  validity  of  the 
gift  (h). 

Charities  are  to  some  extent  an  exception  to  the  doctrine  of 
resulting  trusts,  for  if  the  income  of  property  is  given  for 
charitable  purposes,  and  the  income  afterwards  increases  so  that 
there  is  a  surplus  beyond  what  is  required,  this  is  also  treated  as 
devoted  to  charity  (M). 


What  is  a 
otiarity  ? 

Stat.  43  Eliz. 
0.4. 


Charity  has  been  defined  to  be  a  gift  to  a  general  public  use  (i). 
In  order  to  ascertain  what  are  charitable  purposes,  recourse  is  usually 
had  to  the  preamble  of  the  statute  43  Eliz.  c.  4  (/),  which  enumer- 
ates various  kinds  of  charity  :  viz.  the  relief  of  aged,  impotent,  and 
poor  people  (^) ,  maintenance  of  sick  and  maimed  soldiers  and  mariners, 
schools  of  learning  (I),  free  schools  and  scholars  in  universities ;  repair 


[g)  Christ's  Hospital  v.  Orainger,  1 
Mao.  &  G.  460 ;  Be  Tyler,  [1891]  3  Ch. 
253.  The  editor  ventures  to  think  that 
the  deoision  in  Be  Tyler  is  contrary 
to  principle  (Juridical  Review,  xviii. 
140). 

{h)  Martin  v.  Margham,  14  Sim. 
230 ;  Be  Oyde,  79  L.  T.  261 ;  Re  Swain, 
[1905]  1  Oh.  669  ;  Wallis  v.  Sol.-Qen. 
for  N.  Z.,  [1903]  A.  C.  173. 

(M)  See  Chap.  XXI. 

(i)  Jones  v.  Williams,  Amb.  651. 
See  also  per  Lord  Cairns,  Qoodman  v. 
Maym  of  Saltash,  7  App.  Ca.  633,  650. 
"  Use  "  here  means  "  benefit."  See 
Sweet's  Law  Dictionary,  s.  v.  Use. 

(j)  This  statute  is  repealed  by  the 
Mortmain,  &c.,  Act,  1888,  but  the  pre- 
amble is  set  forth  in  the  13th  section  of 
the  latter  act,  which  in  effect  provides 
that  references  made  in  any  enactment 
or  document  to  charities  within  the 
meaning,  purview  and  interpretation  of 
the  act  of  Ehzabeth,  "  shall  be  con- 
strued as  references  to  charities  within 
the  meaning,  purview  and  interpreta- 
tion of  the  said  preamble."  As  to  the 
meaning  of  the  term  "  charitable  pur- 
poses "  in  the  Income  Tax  and  Corpo- 
ration Duty  Acts,  see  Beg.  v.  Comm.  of 
Income  Tax,  22  Q.  B.  D.  296  ;  s.  o.  ».  n. 
Commissioners  for  Special  Purposes  of 
Income.  Tax  v.  Vemsel,  [1891]  A.  C.  531 ; 


Commissioners  I.  B.  v.  Scott,  [1892]  2 
Q.  B.  152. 

(A)  Nash  V.  Morley,  5  Beav.  177  ;  Be 
Gosling,  48  W.  R.  300.  See  Be  Wall, 
42  Ch.  D.  510,  where  a  gift  to  persons 
"  not  under  fifty  years  of  age  "  was 
held  to  be  a,  good  charitable  gift  to 
"  aged  "  persons  within  the  meaning  of 
this  statute.  But  the  benefit  of  such  a 
charity  is  confined  to  persons  who  are 
in  want :  see  post,  p.  218.  The  use  of 
the  words  "  aged,"  "  impotent,"  or 
"  poor,"  is  not  necessary  to  a  good 
charitable  gift :  see  Att.-Oen.  v.  Comber, 
2  Sim.  &  St.  93 ;  Powell  v.  Att.-Oen.,  3 
Mer.  48.  In  Be  Estlin,  72  L.  J.  Ch.  687, 
a  gift  for  the  support  of  a  Home  of  Rest 
for  school  teachers  was  held  good,  partly 
because  it  was  for  the  benefit  of  impo- 
tent persons.  But  in  Be  Good,  [1906] 
2  Ch.  60,  it  was  held  that  a  gift  for  the 
benefit  of  "  old  "  ofBoers  of  a  regiment 
meant  "  former "  officers,  and  was 
therefore  bad.  As  to  the  meaning  of 
the  term  "  poor,"  see  Att.-Oen.  v.  Duke 
of  Northumberland,  7  Ch.  D.  745. 

(/)  Att.-Gen.  v.  Nash,  3  Br.  C.  C.  587  ; 
Att.-Oen.  V.  Earl  of  Lonsdale,  1  Sim. 
105,  post,  p.  217  ;  Kirkhank  v.  Hudson, 
7  Pr.  212,  and  the  cases  on  educational 
charities  cited  post.  Of  course  an 
educational  institution  is  not  prevented 
from  being  a  charity  by  the  fact  that  it 
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of  bridges,  ports,  havens,  causeways  (m)  churches,  sea-banks  (n), 
and  highways  ;  education  and  preferment  of  orphans  ;  the  relief, 
stock,  or  maintenance  for  houses  of  correction  ;  marriages  of  poor 
maids ;  supportation  and  help  of  young  tradesmen,  handicrafts- 
men, and  persons  decayed ;  relief  or  redemption  of  prisoners 
or  captives  (o)  ;  and  aid  or  ease  of  any  poor  inhabitants, 
concerning  payment  of  fifteens,  setting  out  of  soldiers,  and  other 
taxes. 

Charity  is  not  confined  to  the  objects  comprised  in  this  enumera- 
tion ;  it  extends  to  all  cases  within  the  spirit  and  intendment  of 
the  statute.  Thus,  gifts  (p)  for  the  erection  of  water-works  for  the 
use  of  the  inhabitants  of  a  town  (q) ;  to  be  applied  for  the  benefit 
of  a  place  (r),  or  for  "  charities  and  other  public  purposes  in"  a 
parish  (s),  or  for  the  general  improvement  of  a  town  (t),  or  for  the 
establishment  of  a  life-boat  (u),  or  of  a  botanical  garden  {v) ;  or 
museum  {w) ;  to  the  trustees  and  for  the  benefit  of  the  British 
Museum  (x) ;  to  the  Royal,  the  Geographical,  and  the  Humane, 
Societies  (y) ;  to  the  widows  and  orphans  (2),  or  the  poor  inhabi- 
tants (a)  of  a  parish  ("  poor  "  being  construed  those  not  receiving 


CHAPTER   IX. 


involves  instruction  in  a  certain  re- 
ligious belief;  Dilworth  v.  Comm.  of 
Stamps,  [1899]  A.  C.  99 ;  Bradshaw  v. 
Tasker,  2  My.  &  K.  221 ;  Walsh  v. 
Gladstone,  1  Ph.  290. 

(m)  A.-G.  V.  Day,  [1900]  1  Ch.  31. 

(n)  Wilson  v.  BarneJi,  38  Ch.  D.  507. 

(o)  As  in  A.-O.  v.  Ironmongers'  Co., 
2  Bea.  313  (s.  c,  10  C.  &  F.  908,  post, 
p.  235) ;  A.-G.  V.  Gibson,  2  Bea.  317,  n. 
Such  a  charity  does  not  include  priso- 
ners for  crime,  as  poachers  :  Thrupp  v. 
Collett,  26  Beav.  125.  A  bequest  for 
such  a  purpose  is  against  public  policy 
and  void. 

(p)  Property  acquired  otherwise  than 
by  bounty  (e.g.,  by  taxation)  may  form 
the  subject  of  a  charity  ;  it  is  not  the 
source  but  the  purpose  alone  that  is  the 
criterion:  Att.-Gen.  v.  Eastlahe,  11 
Hare,  205;  Ee  St.  Botolph  Without 
Bishopsgate  Parish  Estates,  35  Ch.  D. 
142. 

(q)  Jones  v.  Williams,  Amb.  651 ; 
Mayor  of  Faversham  v.  Ryder,  5  D.  M. 
&  G.  350. 

(r)  Att.-Gen.  v.  Earl  of  Lonsdale,  1 
Sim.  105  ;  Att.-Gen.  v.  Hotham,  T.  &  R. 
209  ;  Att.-Gen.  v.  Webster,  L.  R.,  20  Eq. 
483 ;  Wrexham  Corporation  v.  Tamplin, 
28  L.  T.  761. 

(«)  Dolan  V.  Macdermot,  L.  R.,  5  Eq. 
60,  3  Ch.  676 ;  Ee  Allen,  [1905]  2  Ch. 
400. 


(J)  Howse  V.  Chapman,  4  Ves.  542  ; 
Att.-Gen.  v.  Heelis,  2  S.  &  St.  67  ;  Mit- 
ford  V.  Reynolds,'  1  Phil.  185. 

(m)  Johnston  v.  Swann,  3  Mad.  457. 

(ti)  Tovmley  v.  Bedwell,  6  Ves.  194, 
where  the  testator  had  signified  his  ex- 
pectation that  the  garden  would  be  a 
pubUo  benefit.  According  to  the  report 
it  would  seem  that  the  gift  was  held  bad 
as  being  a  gift  of  land  for  a  charitable 
purpose ;  but  Lord  St.  Leonards  re- 
garded the  decision  as  grounded  on  the 
vagueness  of  the  expression  "  public 
benefit  "  :  Egerton  v.  Earl  Brownlow,  4 
H.  L.  C.  242,  sed  qu. 

(w)  Ee  Holburne,  53  L.  T.  212. 

(x)  British  Museum  v.  White,  2  S.  & 
St.  595.  Compare  an  unreported  case 
of  President  of  the  United  States  v. 
Drummond,  cited  7  H.  L.  C.  155. 

(y)  Beaumont  v.  Oliveira,  L.  B.,  6  Eq. 
534,  4  Ch.  309. 

(z)  Att.-Gen.  v.  Comber,  2  S.  &  St. 
93  ;  Thompson  v.  Corby,  27  Beav.  649. 

(a)  Att.-Gen.  v.  Clarke,  Amb.  422; 
see  14  Ves.  364.  For  other  examples 
of  charitable  gifts  for  the  benefit  of  poor 
persons,  see  Waldo  v.  Caley,  16  Ves. 
206 ;  Gregory  v.  Att.-Gen.  2  Bea.  366 ; 
Baldwin  v.  Baldwin,  22  Bea.  413  ;  and 
the  cases  cited  supra,  p.  212,  n.  (it), 
and  post,  p.  217.  As  to  a  gift  to  the 
inhabitants  of  a  place,  see  Rogers  v. 
Thomas,  2  Kee.  8 ;  Goodman  v.  Mayor 
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parochial  relief  (6)) ;  or  to  trustees  for  the  benefit  of  a  parish  (c) ;  or 
to  the  churchwardens  in  aid  of  the  poor's  rate  (d) ;  or  for  providing 
a  workhouse  (e) ;  to  the  widows  and  children  of  seamen  belonging 
to  a  port  (/) ;  to  "poor,  credible,  industrious  persons,  residing  at 
A.,  with  two  children  or  upwards,  or  above  fifty  years  of  age,  maimed 
or  otherwise  unable  to  get  a  living  "  (g) ;  for  the  benefit  of  poor  and 
aged  persons  who  have  done  service  to  the  cause  of  science  {h) ;  for 
preaching  a  sermon,  keeping  the  chimes  of  the  church  in  repair, 
playing  certain  psalms,  and  paying  the  singers  in  church  {i) ;  for 
building  an  organ  gallery  in  a  church  (j),  or  repairing  and 
ornamenting  a  chancel  (k),  or  repairing  a  memorial  window 
and  mural  monuments  in  a  church  (I),  or  repairing  and  keep- 
ing in  repair  a  parish  churchyard  (m) ;  or  the  burial  grounds 
used  by  a  religious  sect  (n)  (including  graves  and  headstones  (o)) ; 
for  endowing  or  erecting  or  equipping  a  hospital  (p) ;  for  the 
reclamation  of  fallen  women  (pp)  ;  to  a  society  formed  princi- 
pally for  teaching  poor  children  and  nursing  the  sick  (q) ;  to  a 
friendly  society  having  for  its  object  the  relief  of  poverty  (r) ;   to 


of  Saltash,  7  App.  Ca.  642,  650 ;  Re 
Oh/ristehurch  Inchsure  Act,  35  Ch.  D. 
355,  370 ;  Re  Norwich  Town  Close 
Estate,  40  Ch.  D.  298,  306. 

(6)  Bishop  of  Hereford  v.  Adams,  7 
Ves.  324 ;  A.-G.  v.  Price,  3  Atk.  109 ; 
Att.-Qen.  v.  Clarke,  Amb.  422;  Att.- 
Gen.  V.  Wilkinson,,  1  Beav.  372 ;  and 
see  Att.-Gen.  v.  Bovill,  1  PhlU.  762  ; 
Att.-Gen.  v.  Corporation  of  Exeter,  2 
Euss.  45,  3  Eu33.  395  ;  A.-G.  v.  Blizard, 
21  Bea.  233. 

(c)  A.-6.  V.  Webster,  L.  E.,  20  Eq. 
483 ;  Re  St.  Botolph,  35  Ch.  D.  142  ;  Re 
St.  Stephen,  Coleman  Street,  39  Ch.  D. 
492 ;  Re  Garrard,  [1907]  1  Ch.  382  (gift 
to  vicar  and  churchwardens  to  be  ap- 
plied as  thev  think  fit). 

id)  Doe  y".  Howells,  2  B.  &  Ad.  744. 

(e)  Webster  v.  Southey,  36  Ch.  D.  9 
(lease) ;  the  decision  to  the  contrary  in 
Burnaby  v.  Barsby,  4  H.  &  N.  690, 
appears  inconsistent  with  the  current 
of  authority,  and  cannot  be  relied  on. 

(/  )  Powell  V.  Att.-Gen.,  3  Mer.  48. 

(g)  Russell  v.  Kellett,  3  Sm.  &  Gif. 
264.  It  was  held  first,  that  the  gift 
pointed  to  individuals,  and  some  having 
died  before  payment,  that  there  could 
be  no  execution  cy-prfes  ;  but  secondly, 
that  the  gifts  were  charitable,  and  did 
not  pass  to  the  representatives  of  those 
who,  though  they  survived  the  testa- 
trix, died  before  payment.  The  de- 
cision on  the  first  point  is  probably 


erroneous ;  see  per  Lord  Herschell  in  Be 
Ryrmr,  [1895]  1  Ch.  at  p.  32.  See  also 
Bennett  v.  Honywood,  Amb.  708 ;  Mahon 
V.  Savage,  1  Sch.  &  L.  Ill,  stated  post, 
p.  220;  and  Gregory  y.  Att.-Gen.,  2  Bea. 
366. 

{h)  Weir  v.  Crum-Brown,  [1908]  A.C. 
162,  stated  more  fully  post,  p.  226. 

(i)  Turner  v.  Ogden,  1  Cox,  316.  See 
also  Durour  v.  Motteux,  1  Ves.  320. 

(j)  Adnam  v.  Cole,  6  Beav.  353. 

(4)  Hoare  v.  Osborne,  L.  E.,  1  Eq. 
585. 

(I)  Hoare  v.  Osborne,  sup.  ;  Re  Rig- 
ley's  Trust,  36  L.  J.  Ch.  147.  As  to  the 
meaning  of  ornaments  of  a  church,  see 
Re  Palatine  Estate  Charity,  39  Ch. 
D.  54. 

(m)  Re  Vaughan,  33  Ch.  B.  187  ;  Re 
Douglas,  [1905]  1  Ch.  279 ;  Re  Pardoe, 
[1906]  2  Ch.  184. 

(re)  Re  Manser,  [1905]  1  Ch.  68. 

(o)  Re  Pardoe,  supra. 

(p)  Pelham  v.  Anderson,  2  Ed.  290, 
1  Br.  C.  C.  444 ;  Att.-Gen.  v.  KeU,  2  Bea. 
575  ;  Re  Unite,  75  L.  J.  Ch.  163. 

ipp)  Mahony  v.  Duggan,  11  L.  R. 
Ir.  260. 

(?)  Cocks  V.  Manners,  L.  E.,  12  Eq. 
574. 

(r)  Spiller  v.  Maude,  32  Ch.  D.  158, 
n.  ;  Re  Lacy,  [1899]  2  Ch.  149.  But  see 
Cunnack  v.  Edwards,  [1896]  2  Ch.  679, 
post,  p.  241,  n.  (re). 
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found  prizes  for  essays  (s) ;  for  deserving  literary  men  who  have  been 
unsuccessful  (t) ;  for  letting  out  land  to  the  poor  at  a  low  rent  [u) ; 
for  the  increase  and  encouragement  of  good  servants  (v) ;  for  the 
benefit  of  ministers  of  any  denomination  of  Christians  (w) ;  for  the 
advancement  of  religion  (x)  ;  for  missionary  objects  (y) ;  for  the 
benefit,  advancement,  and  propagation  of  education  and  learning 
in  every  part  of  the  world  (z) ;  for  the  benefit  of  a  regimental 
mess  {a),  or  a  volunteer  corps  (&),  or  a  corps  of  commissionaries  (c) ; 
for  the  advancement  of  educationineconomicandsanitaryscience(d), 
or  in  law  (e) ;  for  establishing  and  upholding  an  institution  for  the 
investigation  and  cure  of  diseases  of  quadrupeds  and  birds  useful 
to  man,  and  for  maintaining  a  lecturer  thereon  (/) ;  or  for  support- 
ing societies  having  for  their  object  the  suppression  and  abohtion 
of  vivisection  (g) ;  or  otherwise  for  the  benefit  of  animals 
generally  (h) ;  or  the  encouragement  of  the  practice  of  vegetarian- 
ism (t) ;  and  gifts  in  aid  of  the  public  revenue  of  the  state  (/) ;  and 
finally,  gifts  for  any  purpose  which  is  either  for  the  public  or  general 
benefit  of  a  place  (k),  or  tends  towards  public  religious  instruction  or 


CHAPTBE  IX. 


(«)  Farrer  v.  St.  Catherine's  College, 
L.  R.,  16  Eq.  19. 

(t)  Thompson  v.  Thompson,  1  Coll. 
395. 

(m)  Crafton  v.  Frith,  20  L.  J.  Ch. 
198. 

(v)  Loscombe  v.  Wintringham,  13 
Beav.  87. 

(w)  AU.-Oen.  v.  Hickman,  2  Eq.  Abr. 
193 ;  Att.-Gen.  v.  Gladstone,  13  Sim.  7  ; 
Att.-Gen.  v.  Cock,  2  Ves.  273  ;  Att.-Gen. 
V.  Lawes,  8  Hare,  32 ;  Shrewsbury  v. 
Hornby,  5  Hare,  406 ;  Grieves  v.  Case, 
4  Br.  C.  C.  67,  2  Cox,  301,  1  Ves.  jun. 
548;  Milbank  v.  Lambert,  28  Beav.  206; 
Thornher  v.  Wilson,  3  Drew.  245,  4  ib. 
350 ;  seous  if  it  be  to  the  person  now 
minister,  semb.  ib.  351. 

(x)  Re  Manser,  [1905]  1  Ch.  68. 

(y)  Re  Kenny,  97  L.  T.  130,  not  fol- 
lowing Scott  V.  Brownrigg,  9  L.  R.  Ir. 
246.  See  Allan's  Executors  v.  Allan, 
[1908]  Ct.  Sess.  C.  807  (foreign  missions). 

(z)  Whicker  v.  Hume,  14  Beav.  509, 
1  D.  M.  &  G.  506,  7  H.  L.  Ca.  124. 
"  Learning  "  was  taken  to  mean  "  being 
taught,"  not  "  knowledge,"  which 
would  have  been  too  indefinite. 

(o)  Re  Good,  [1905]  2  Ch.  60 ;  Re 
Donald's  Estate,  [1909]  W.'-N.  169.  But 
a  gift  of  a  dwelling  for  the  >ise  of  old 
officers  of  a  regiment  at  a  small  rent 
during  their  lite  is  not  a  good  charitable 
gift ;  ante,  p.  212,  n.  {k). 

(6)  Re  Lord  Stratheden,  [1894]  3  Ch. 


265.  Compare  Re  Stephens,  [1892] 
W.  N.  140  (gift  to  National  Rifle  Asso- 
ciation). 

(c)  Re  Clarke,  [1901]  2  Ch.  110. 

(d)  Re  Berridge,  63  L.  T.  470.  As  to 
gifts  for  educational  pjirposes,  see  also 
ante,  p.  212,  n.  (/). 

(e)  Smith  v.  Kerr,  [1902]  1  Ch. 
774. 

( / )  London  University  v.  Yarrow,  23 
Beav.  159,  1  De  G.  &  J.  72.  And  see 
Marsh  v.  Means,  3  Jur.  N.  S.  790. 

(g)  Re  Foveaux,  [1895]  2  Ch.  501. 

(h)  Re  Douglas,  35  Ch.  D.  472 ;  see 
Armstrong  v.  Reeves,  25  L.  R.  Ir.  325. 
A  gift  for  the  general  benefit  of 
animals  belonging  to  a  particular  class 
(e.g.,  dogs)  is  good,  but  not  a  gift  for 
the  support  of  particular  animals,  e.g., 
the  testator's  horses  and  hounds.  Re 
Dean,  41  Ch.  D.  552. 

(i)  Re  Cranston,  [1898]  1  Ir.  R.  431 
Re  Slatter,  21  T.  L.  R.  295. 

(j)  Thdlusson  v.  Woodford,  4  Ves, 
227  ;  Nightingale  v.  GouTbourn,  5  Hare, 
484,  2  Phil.  594  ;  Newland  v.  Att.-Gen. 

3  Mer.  684 ;  Ashton  v.  Lord  Lanadale. 

4  De  G.  &  S.  402. 
(k)  Per  Lord  Cottenham  in  Att.-Gen. 

V.  Aspinall,  2  My.  &  Cr.  622,  623  ;  Att. 
Gen.   V.    Corporation    of    Shrewsbury. 
6    Bea.    220;    Att.-Gem,.   v.    Corpora 
tion  of  Carlisle,  2  Sim.  437 ;  British 
Museum  v.    White,   2  S.   &  St.   596 
Goodman  v.  Mayor  of  Saltash,  7  App. 
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Religious 

charities. 


Advowson. 


Foreign 
charity. 


edification  (l),  although  combined  with  other  objects  (such  as  a  gift 
for  the  furtherance  of  Conservative  principles  and  religious  and 
mental  improvement  (m),  or  for  ringing  church  bells  in  commemora- 
tion of  the  restitution  of  the  monarchy  (n))  have  been  respectively 
held  to  be  charitable.  And  in  the  case  of  charitable  gifts  for  religious 
purposes  the  Court  makes  no  distinction  between  one  sort  of  religion, 
or  one  sect,  and  another  (o).  Their  promotion  or  advancement  are 
all  equally  "  charitable,"  provided  their  doctrines  are  not  sub- 
versive of  all  religion,  or  all  morality  (p).  It  seems  that  even  a 
gift  for  religious  purposes  generally,  is  prima  facie  valid  (q).  An 
advowson  may  be  the  subject  of  a  charitable  trust  if  it  is  to  be 
held  for  the  benefit  of  a  certain  place,  such  as  a  particular 
parish  (r).  But  a  simple  devise  of  an  advowson  upon  trust  from 
time  to  time  to  present  a  fit  and  proper  person  to  the  living, 
is  not  a  charitable  trust  (s).  Whether  such  a  trust  would  be 
made  a  charitable  one  by  restricting  the  choice  of  incumbents 
to  clergymen  of  a  particular  type  of  thought,  or  to  members  of 
a  particular  society,  seems  doubtful  (t). 
A  charity  may  be  created  for  the  benefit  of  persons  resident  in 


Cas.  633 ;  Wilson  v.  Barnes,  38  Ch.  D. 
507 ;  Be  Gh/ristchurch  Inclosure  Act,  38 
Ch.  D.  520;  Re  Norwich  Town  Close 
Estate  Charity,  40  Ch.  D.  298  ;  Re  Mann, 
[1903]  1  Ch.  232  ;  Re  Allen,  [1905]  2  Ch. 
400. 

{I)  Att.-Oen.  T.  City  of  London,  1  Ves. 
jun.  243 ;  Powerscowt  v.  Powerscourt, 
1  Moll.  616 ;  Baker  v.  Sutton,  1  Keen, 
232  ;  Att.-Oen.  v.  Stepney,  10  Ves.  22 ; 
Townsend  v.  Carus,  3  Hare,  257  ;  Lloyd 
V.  Lloyd,  2  Sim.  N.  S.  266  ;  Wilkinson 
\.  Liridgren,  L.  E,.,  5  Ch.  570  ;  Cocks  v. 
Manners,  L.  K,  12  Eq.  585,  per 
Wiokens  V.-C.  ;  Re  Lea,  34  Ch.  D.  528 
Commissioners,  due.  v.  Pemsel,  [1891] 
A.  C.  531 ;  Re  White,  [1893]  2  Ch.  41 
Re  Darling,  [1896]  1  Ch.  50. 

(m)  Re  Scowcroft,  [1898]  2  Ch.  638 
Re  Darling,  [1896]  1  Ch.  50  ("  to  the 
poor  and  the  service  of  God  ") ;    Re 
Sinclair's  Trust,  13  L.  E.  Ir.  150.      Re 
Lea,  34  Ch.  D.  528. 

(n)  Re  Pardee,  [1906]  2  Ch.  184. 

(o)  See  Att.-Gen.  v.  Pearson,  3  Mer. 
353,  West  V.  Shuttleworth,  2  My.  and  K. 
684,  and  the  other  cases  referred  to, 
ante,  p.  209,  n.  (m).  The  case  of  Da 
Costa  V.  De  Pas,  Amb.  228,  is  referred 
to  post.  A  gift  to  a  militant  religious 
body  (such  as  an  anti-popery  associa- 
tion) may  be  a  good  charitable  gift; 
Re  Delmar  Charitable  Trust,  [1897]  2 
Ch.  163. 


(jj)  Per  Romilly,  M.  R.,  Thornton  v. 
Howe,  31  Bea.  19,  20.  In  Briggs  v. 
Hartley,  19  L.  J.  Ch.  416,  a  legacy  for 
the  best  essay  on  the  Sufficiency  of 
Natural  Theology  when  treated  as  a 
Science,  was  held  inconsistent  with 
Christianity  and  void.  But  this  would 
probably  not  be  followed.  In  Pare  v. 
Clegg,  29  Beav.  589,  the  doctrines  of 
Robert  Owen  (as  to  which  see  also 
Russell  V.  Jackson,  10  Hare,  214)  were 
held  by  Romilly,  "M.  R.,  to  be  visionary 
and  irrational,  but  not  illegal  as  being 
irreligious  or  immoral.  The  Court  is 
sometimes  compelled  to  declare  good 
as  a  charitable  bequest  what  it  deems 
of  very  doubtful  public  utility  :  per 
Lord  Selborne,  L.  R.  16  Eq.  24. 

(q)  See  Arnott  v.  Arnott,  [1906]  1 
Ir.  R.  127,  and  cases  cited  supra,  n.  {I) 
and  post,  p.  234.  The  decision  in 
Grimond  v.  Orimond,  [1905]  A.  C.  124, 
turned  on  Scotch  law. 

(r)  See  Re  St.  Stephen,  39  Ch.  D.  492  ; 
Hunter  v.  Att.-Gen.,  [1899]  A.  C.  309, 
reversing  the  decision  of  the  C.  A.  in  Re 
Hunter,  [1897]  2  Ch.  105.  Lewis  on 
Perpetuities,  693  seq.  ;  Gray  on  Perpe- 
tuities, §  627. 

(s)  Re  Church  Patronage  Trust,  [1904] 

1  Ch.  41,  2  Ch.  643. 

{t)  Ibid.  Questioning  the  decision  of 
the  Court  of  Appeal  in  Re  Hunter,  [1897] 

2  Ch.  105,  supra,  n.  (r). 
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a  foreign  country  (u),  but  the  English  Courts  will  not  enforce  its    chapter  ix. 
administration  (uu). 

It  has  been  said  that  "  charity  "  in  its  legal  sense  comprises  four  A  charity 
principal  divisions  :  trusts  for  the  relief  of  poverty ;  trusts  for  the  ^^jg*^^  * 
advancement  of  education  and  learning ;  trusts  for  the  advance-  purpose, 
ment  of  religion ;  and  trusts  for  other  purposes  of  general  public 
utility,  not  falling  under  any  of  the  preceding  heads  (v).  But  these 
divisions  are  not  mutually  exclusive,  and  there  may  be  a  charity 
for  purposes  which  are  both  eleemosynary  and  ecclesiastical  (w).  On 
the  other  hand,  it  is  not  every  object  of  public  utility  that  consti- 
tutes a  good  charity  (x).  Indeed,  it  is  difficult  to  lay  down  any 
principle  as  to  what  constitutes  a  valid  charitable  trust  for  purposes 
of  general  public  utility.  It  has  been  held  that  a  charitable  trust 
may  be  created  for  providing  the  inhabitants,  or  a  particular  class 
of  the  inhabitants  of  a  place,  with  a  privilege  of  fishing,  pasture,  or 
turbary  (y),  or  even  generally  for  their  benefit  (z).  So  gifts  in  aid  of 
the  public  revenue  or  local  rates  and  other  burdens  are  charitable  (a). 
On  the  other  hand,  a  trust  may  be  void  because  its  benefits  are  so 
limited  that  it  amounts  to  a  private  charity  (b),  or  because  it  is  too 
indefinite  and  vague  (c). 

It  is  evident  from  the  preceding  examples  that,  to  constitute  a  cJharity  need 
charity  in  the  legal  sense,  the  poor  need  not  be  (though  they  com-  "°*  ^^  ®^®^" 
monly  are)  its  sole  or  especial  objects  (d) ;  for  example,  a  trust  for 
the  advancement  of  education  or  learning  is  a  good  charitable 
purpose,  without  being  restricted  to  destitute  persons  (e).     And 

{u)  Be  Geek,  69  L.  T.  819,  where  the  520. 
older    authorities    (including    New    v.  (z)  Re  Norwich  Town  Charity,  40  Ch. 

Bonaker,  L.  R.,  4  Eq.  655)  are  referred  D.  298  ;  and  see  the  cases  on  trusts  for 

to.    See  Whicker  v.  Hume,  ante,  p.  215,  the  benefit  of  a  parish,  ante,  p.  214, 

note  (z).  note  (c). 

(uu)  Post,  p.  235.  (a)  Ante,  p.  214,  n.  (d),  p.  215,  n.  ij). 

(v)  See    the    argument    of    Sir    J.  (6)  Post,  p.  223,  n.  (h). 

Romilly,  in  Morice  v.  Bishop  of  Dur-  (c)  See  Morice  v.  Bishop  of  Durham, 

ham,,  quoted  in  Re  Macduff,  [1896]  2  Vezey  v.  Jamson,  and  other  cases,  cited 

Ch.  p.  466,  and  paraphrased  by  Lord  post,  p.  229.     The  case  of  Browne  v. 

Maonaghten  in  Commrs.  for  I.   T.  v.  Yeale,  7  Ves.  50,  n.  would  probably  not 

Pemsel,  [1891]  A.  C.  at  p.  583.  be  now  followed ;  see  10  Ves.  27,  533, 

(w)  Re  Perry  Almshouses  ;  Re  Ross's  (per  Lord  Eldon)  ;  [1896]  2  Ch.  p.  471 

Charity,   [1899]   1   Ch.   21,   where  the  (per  Rigby,  L.  J.), 
question  arose  as  to  the  meaning  of  {d)  As  to  charities  for  poor  persons, 

"  ecclesiastical  charity  "  in  sect.  75  of  see  post,  p.  218. 
the  Local  Government  Act,  1894.  (e)     Att.-Oen.  v.  Earl  of  Lonsdale,  1 

(a;)  Re  Macduff,  supra  ;  Re  Foveaux,  Sim.  109  ;  Kirkbank  v.  Hudson,  7  Price, 

[1895]  2  Ch.  501  ;  Re  Good,  [1905]  2  Ch.  213,  and  the  cases  cited  ante,  p.  215, 

60.  notes  (z)  (rf)  (c).     Compare  Re  Estlin, 

(y)  Goodman   v.    Mayor   of  Saltash,  72  L.  J.  Ch.  687  (Home  of  Rest  for 

7  A.  C.  633,  and  cases  there  cited  ;  Re  Teachers). 
Chriatchurch  Inclosure  Act,  38  Ch.  D, 
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obviously  it  would  be  no  objection  to  a  gift  for  a  public  purpose 
that  it  might  incidentally  benefit  wealthy  persons.  But  a  gift  the 
main  object  of  which  is  to  add  to  the  income  or  resources  of  persons 
who  are,  or  may  be,  in  possession  of  a  competence,  is  not  charit- 
able (/).  In  the  popular  sense  of  the  word,  however,  "  charity  " 
connotes  the  idea  of  poverty,  and  this  sometimes  affects  the 
construction  of  gifts  which  are  obviously  intended  to  be  charitable, 
so  that  a  gift  for  the  benefit  of  a  certain  class  of  the  inhabitants  of 
a  place  may  be  construed  to  mean  poor  persons  belonging  to  that 
class ;  thus  a  legacy  to  "  the  widows  and  orphans  "  of  a  certain 
place  was  held  to  mean  the  poor  widows  and  orphans  of  that 
place  (g). 


Legacy  may 
be  charitable 
though  pay- 
able at  once 
to  individuals. 


A  legacy  payable  once  for  all  may  be  charitable,  as  well  as  one 
given  for  the  creation  of  a  perpetual  trust ;  as,  a  legacy  to  the 
widows  and  orphans  of  a  named  place  (h) ;  or  to  six  honest  and  sober 
clerg3rmen  that  are  not  provided  with  a  living  of  40^.  (i) ;  such 
gifts  could  not  in  their  nature  have  proceeded  from  motives  of 
personal  bounty  to  particular  individuals. 


Charities  for 
poor  persons 
generally. 


A  gift  for  the  benefit  of  poor  persons  generally  is  a  good  charit- 
able gift  (j).  And  a  gift  for  the  benefit  of  one  or  more  poor  persons 
belonging  to  a  certain  locality,  or  to  a  certain  station  in  life  or 
vocation,  to  be  selected  in  manner  directed  by  the  testator,  is  also 
a  good  charitable  gift  (k).  So  a  bequest  to  form  a  pension  or  super- 
annuation fund  for  "  old  and  worn-out  clerks  "  in  the  emplojrment 
of  a  certain  firm,  is  a  good  charitable  gift,  being  for  the  benefit  of  a 
section  of  the  public  (I).  But  in  order  that  a  gift  for  the  benefit  of 
poor  persons  belonging  to  a  certain  class  may  be  valid,  it  must  be 
for  the  benefit  of  persons  who  are  actually  poor,  and  not  for  the 
benefit  of  the  least  wealthy  of  a  wealthy  class  ;  therefore,  a  bequest 
for  the  benefit  of  "  the  poorest "  of  the  testator's  kindred  cannot 
be  applied  for  the  benefit  of  any  kindred  who  are  not  really 


''  (/)  A.-G.  V.  DuTce  of  Northumber- 
land, 7  Ch.  D.  at  p.  752  ;  Be  Macduff, 
[1896]  2  C!h.  at  p.  471.  See  also  Be 
Gassiot,  70  L.  J.  Ch.  242,  and  Re  Good, 
fl895]  2  Gh.  60.  As  to  trade-unions, 
friendly  societies,  &o.,  see  post,  p.  223. 

(g)  Att.-Gen.  v.  Comber,  2  S.  &  St. 
93  ;  Powell  v.  A.-G.,  3  Mer.  48  ;  Thomp- 
son V.  Corby,  27  Bea.  649  ;  Be  Dudgeon, 
74  L.  T.  613.  See  Lihy  v.  Hey,  infra, 
p.  219 ;  Be  Wall,  42  Ch.  D.  510,  ante, 
p.  212,  n.  (k). 

{h)  A.-G.  V.  Comber,  2  S.  &  St,  93 ; 


Bussell  V.  Kellett,  3  Sm.  &  G.  264. 

(j)  A.-G.  V.  Glegg,  Amb.  584. 

Ij)  A.-G.  v.  Matthews,  2  Lev.  167  ; 
A.-G.  V.  Bance,  cited  Amb.  422. 

(i)  See  the  oases  cited  above,  notes 
(!7)  (h)  (i) ;  A.-G.  v.  Pearce,  2  Atk.  87  ; 
Baldwin  v.  Baldwin,  22  Bea.  413.  In 
Att.-Oen.  v.  Brandreth,  1  Y.  &  C,  C.C. 
200,  it  was  held  that  the  trustees  had 
not  exercised  their  discretion  properly. 

{I)  Be  Gosling,  48  W.  R.  300  ;  but  see 
Be  Gassiot,  70  L.  J.  Ch.  242. 
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poor  (m).     And  persons  in  receipt  of  paroihial  relief  are,  prima    chapter  ix. 
facie,  not  entitled  to  share  in  a  bequest  for  poor  persons  (mm). 

In  Thomas  v.  Howell  (w),  the  testator  bequeathed  200Z.  to  each 
of  ten  poor  clergymen  of  the  Church  of  England,  to  be  selected  by 
his  friend  J.  0. ;  if  these  were  charitable  legacies,  they  would  have 
had  to  abate  ;  Malins,  V.-C,  held  that  the  legacies  were  not  charit- 
able, thinking  apparently  that  as  soon  as  the  ten  poor  clergymen 
were  selected  by  J.  0.,  the  legacies  took  effect  in  the  same  way  as 
if  their  names  had  been  inserted  in  the  will ;  the  V.-C.  drew  a  dis- 
tinction in  this  respect  between  a  legacy  payable  at  once,  and  a 
legacy  for  the  maintenance  of  a  permanent  charity.  This  view, 
however,  is  contrary  to  the  decision  in  A.-G.  v.  GUgg  (o),  and  is,  it 
is  submitted,  unsound. 

In  Liley  v.  Hey  (p),  the  testator  devised  real  estate  to  trustees 
upon  trust  out  of  the  rents  to  make  certain  annual  payments  and 
to  distribute  the  remainder  amongst  the  families  of  twenty -four 
persons,  named  in  the  will,  "  according  to  their  circumstances,  as  in 
the  opinion  of  the  said  trustees,  they  may  need  such  assistance." 
It  was  held  by  Wigram,  V.-C,  that  this  was  not  a  devise  for  charit- 
able purposes  within  the  meaning  of  the  Mortmain  Act,  and  that 
the  trust  was  good  for  so  long  a  period  as  the  Rule  against  Per- 
petuities would  allow,  by  which  he  appears  to  have  meant  that 
it  was  good  during  the  lives  of  the  persons  who  took  immediately 
on  the  testator's  death.  The  decision  has  been  questioned  {q) 
on  the  ground  that  it  is  inconsistent  with  Isaac  v.  Defriez  and 
A.-G.  V.  Price,  but  it  is  submitted  that  it  maybe  supported  on  the 
theory  that  the  testator  meant  the  devise  to  be  for  the  benefit  of 
the  persons  designated  by  him  who  should  be  living  at  the  time  of  his 
death,  for  the  trust  was  not  one  of  selection,  but  of  distribution  ; 
the  objects  of  it  were  designated  by  the  testator  himself  and  were 

(m)  A.-O.  V.  Duke  of  Northumberland,  that  appears  to  be  in  answer  to  the  argu- 

7  Ch.  D.  745,  dissenting  from  dictum  of  ment  (1  Vern.  249)  that  "  to  suffer  them 

Wiokens,  V.-C,   in   Oillam  v.  Taylor,  to  take  by  such  a  devise  was  almost  to 

infra.  make  a  corporation  of  them,  and  would 

(mm)  Ante,  p.  214,  n.  (6).  keep  them  in  a  perpetual  schism."    And 

(n)  L.  R.,  18  Eq.  198.  as  to  the  decision  of  the  Court  below  that 

(o)  Supra,  note  (i).     The  V.-C.  stated  the  clergyman  could  not  take,  elsewhere 

that  the  legacy  to  sixty  poor  clergymen  (1  Ves.  sen.  537)  he  says  of  the  case, 

in  AU.-Oen.  v.  Baxter  (1  Eq.  Ca.  Abr.  .  "  The  Court  held  the  charitable  use  was 

96,  pi.  9,  1  Vern.  248,  a.  c.  Att.-Gen.  v.  '  not  contrary  to  law." 
Hughes,  2  ib.  105),  was  held  not  to  be  .        (p)  1  Ha.  580.     See  Ee  Good,  [1905] 

charitable.     Lord  Hardwicke's  note  of  .  2  Ch.  60,  ante,  p.  212,  n.  (k). 
the    decision   is    that    it    was    good,  (j)  Oillam  v.  Taylcyr,  L.  R.,  16  Eq. 

because  really  a  legacy  to  sixty  partic-  581.     The  judgment  of  Wickens,  V.-C, 

ular  ejected  ministers  to  be  named  by  in  this  case  has  in  its  turn  been  criticised 

Baxter,  and  "  as  if  a  legacy  of  those  by  Jessel,  M.R.,  in   A.-Q.  v.  Duke  of 

sixty  individuals  "    (7    Ves.  76) ;  but  Northurriberland,  7  Ch.  D.  745. 
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CHAPTER  IX. 


Poor 
relations. 


Mahon  v. 
Savage. 


not  necessarily  destitute  or  infirm  persons  (r).  If,  on  the  other 
hand,  the  testator  meant  to  create  a  trust  for  the  benefit  of  the 
descendants  ad  infinitum  of  the  persons  named  by  him,  then  it 
would  have  been  void  as  a  perpetuity  (s). 

A  gift  for  the  perpetual  benefit  of  the  poor  relations  of  the  testator 
or  any  other  person  is  a  good  charitable  gift  (t),  subject,  of  course, 
to  the  rule  that  the  persons  entitled  to  participate  in  it  must  be 
actually,  and  not  merely  relatively  poor,  and  that  if  there  is  more 
than  enough  to  provide  for  the  persons  so  entitled,  the  surplus 
must  be  applied  in  some  manner  to  be  determined  by  the  Court  (m). 

An  immediate  gift  of  property  for  the  testator's  poor  relations 
stands  on  a  different  footing,  and  it  is  not  easy  to  extract  a  definite 
principle  from  the  decisions.  According  to  several  old  cases,  such 
a  gift  is  not  charitable,  but  is  saved  from  being  void  for  uncertainty 
by  being  confined  to  the  testator's  statutory  next-of-kin,  and  this 
even  where  the  selection  and  distribution  are  to  be  made  by  a 
person  designated  for  the  purpose  by  the  testator  (v).  According 
to  other  authorities,  such  a  gift  is  a  charitable  bequest  («'),  and  if 
there  is  a  person  designated  by  the  testator  to  distribute  the  legacy, 
hemayselect  any  of  the  testator's  poor  relations,  however  remote  (x). 

Tn  Mahon  v.  Savage  (y)  a  testator  bequeathed  to  his  executor 
1,000Z.  to  be  distributed  among  his  (the  testator's)  poor  relations, 
or  such  other  objects  of  charity  as  should  be  mentioned  in  his  private 
instructions.  He  left  no  instructions;  and  it  was  held  by  Lord 
Redesdale  that  the  testator's  design  was  to  give  to  them  as  objects 
of  charity,  and  not  merely  as  relations ;  that  a  relation  within  the 
statute  who  had  become  rich  before  distribution  was  not  entitled  to 
a  share,  and  that  a  share  was  not  transmissible  to  representatives 


(r)  See  Ee  Gassiot,  70  L.  J.  Ch.  242  ; 
Bennett  v.  Honywood,  Amb  708. 

(a)  Compare  Ee  Oood,  [1905]  2  Ch. 
60,  where  a  gift  for  the  benefit  of  old 
officers  of  a  regiment  was  held  void  : 
and  Laverty  v.  Laverty,  [1907]  1  Ir.  R. 
9,  where  a  trust  for  the  benefit  of  any 
persons  having  certain  surnames  was 
held  void. 

(t)  Isaac  V.  Deffiez,  Amb.  595 ; 
White  V.  White,  7  Ves.  423  ;  A.-O.  v. 
Price,  17  Ves.  371  ;  Oillam  v.  Taylor, 
L.  R.  16  Eq.  581. 

(«)  A.-O.  V.  Duke  of  Northumberland, 
supra,  p.  219,  note  (m),  and  the  section 
on  the  doctrine  of  oy-prds  in  tliis 
chapter. 

(u)  Carr  v.  Bedford,  2  Ch.  R.  146 ; 
Orifjith  V.  Jones,  ib.  394 ;  Brunsden  v. 
"  e,   Amb.   507.    That  charity 


was  not  the  ground  of  Sir  T.  Sewell's 
judgment  in  Brunsden  v.  Woolredge  is 
clear  ;  for  the  subject  of  gift  under  the 
will  of  William  (dated  1767)  included 
money  to  arise  by  sale  of  land,  a  gift 
of  which  to  charitable  uses  would  have 
been  void  by  9  Geo.  2,  c.  36  (1736). 

(w)  Mahon  V.  Savage,  1  Sch.  &  L.  111. 
Mr.  Jarman  (1st  od.  vol.  ii.  p.  51)  cites  a 
case  of  Hall  v.  Att.-Oen.,  Rolls,  July  28, 
1829,  in  which  Leach,  M.  R.,  hold  that 
a  devise  of  real  estate  to  trustees  "  in 
trust  to  pay  the  rents  to  such  of  my 
poor  relations  as  my  trustees  shall  think 
most  deserving,"  was  a  charitable  trust, 
and  therefore  void  as  a  gift  of  an  interest 
in  land. 

{x)  A.-O.  V.  Bucklaiid,  cited  Amb.  71 

(y)  1  Sch.  &  L,  111. 
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(i.e.,  of  an  object  who  died  before  distribution).  He  also  thought  chapter  ix. 
that  the  executors  had  a  discretionary  power  of  distribution,  and 
need  not  include  all  the  testator's  poor  relations,  and  that  poor 
relations  beyond  the  statute  might  be  admitted.  Mr.  Jarman 
remarks  (z)  :  "  This  case  is  clearly  distinguishable  from  a  simple 
gift  to  poor  relations  ;  for  the  additional  words  denoted  that  charity 
was  the  main  object  of  the  testator." 

If  there  is  no  person  designated  by  the  testator  to  distribute  the  Selection  of 
legacy,  and  the  Court  is  therefore  called  upon  to  make  the  distribu-  poor  relations 
tion,  it  will  be  confined  to  the  statutory  next-of-kin  (a).     If  the     ^  """"^ ' 
estate  is  being  administered  by  the  Court,  the  person  to  whom  the 
testator  has  given  the  power  of  selection,  will  be  directed  by  the  Court 
to  prepare  a  scheme  (&).    In  some  cases,  where  there  is  no  person 
appointed  by  the  testator  to  make  the  distribution,  the  Court  has 
directed  the  Master  to  prepare  a  scheme  (c),  while  in  other  cases  it 
has  simply  divided  the  legacy  among  the  statutory  next-of-kin  {d). 

A  gift  for  a  purpose  which  is  contrary  to  public  poUcy  is  not  public  policy, 
a  good  charitable  gift  (dd). 

A  gift  to  procure  masses  for  the  soul  of  the  testator  and  others  is  What  are  not 
not  charitable  (e) ;  nor  is  a  gift  to  a  convent  of  nuns  whose  sole  ^^  ^  ® 
object  is  sanctifying  their  own  souls,  and  not  performing  any 
external  duty  of  a  charitable  nature  (/) ;  nor  a  gift  for  the  purchase 
of  advowsons  or  presentations  (g)  unless  they  are  to  be  held  on  a 
charitable  trust  (h) ;  nor  a  gift  for  the  erection  or  repair  of  a  monu- 
ment, vault,  or  tomb  (i),  whether  it  be  to  the  memory  or  for  the 

(z)  First  edition,  vol.  ii.  p.  51.  tution :  Cocks  v.  Manners,  supra ;  Re 

(a)  Harding  v.   Oli/n,   1   Atk.   469  ;  Delany,  [1902]  2  Ch.  642.     See  Carbery 

Edge  v.  Salisbury,  Amb.  70  (where  the  v.  Oox,  3  Ir.  Ch.  231  ;  Roche  v.  M'Der- 

gift  was  to  "  my  nearest  relations  ") ;  mott,  [1901]  1  Ir.  R.  394  ;  and  the  other 

Widmore    v.     Woodrofe,    Amb.    636  ;  cases  on  gifts  to  monastic  orders  cited 

Mahon  v.  Savage,  1  Soh.  &  L.  111.  ante,  p.  210.     As  to  gifts  to  the  mem- 

(6)  Brunaden    v.     Woohedge,    Amb.  bers  of  a  reUgious  society  as  individuals, 

607  ;  Mahon  v.  Savage,  supra.  see  post,  p.  224  and  Chap.  X. 

(c)  A.-G.  V.  Buckland.  oit.  Amb.  71.  (g)  Re  Hunter,  [1897]  1  Ch.  618,  2  Ch. 

(d)  Widmore  v.  Woodroffe,  Amb.  636.  105,   s.  c.   nom.    Hunter   v.  Att.-Qen., 
{dd)  Habershon  v.    Vardm,  4  De  G.  [1899]  A.   C.  309.     There  were  other 

&  S.  467  (gift   for  fomenting  discord  objects   to   which  the   bequest  might 

in  foreign  country)  :  Thrupp  v.  Collett,  have  been  appUed,  and  some  of  these 

26  Bea.  125,  ante,  p.  213,  u.  (o)  and  objects  were  charitable,  but  the  gift 

post,  p.  243.  failed  because  these  objects  were  not 

(c)  See   the  oases  cited,  n.  (t)  ante,  separated  from  the  non-charitable  ob- 

p.  210.  jeots  :   see  post,  p.  230 ;    Se  Church 

(/)  Cocks  V.  Manners,  L.  R.,  12  Eq.  Patronage  Trust,  [1904]  2  Ch.  643. 

674.     Compare  Morrow  v.  M'ConviUe,  (h)  As  in  Re  St.  Stephen,  39  Ch.  D. 

L.  R.  Ir.,  11  Eq.  236,  and  oases  there  492.     As  to  what  constitutes  a  ohari- 

oited ;  Re  Joy,  60  L.  T.   175.     But  a  table  trust  in  the  case  of  an  advowson, 

convent  or  other  like  body  may  combine  see  above,  p.  216. 

charitable  objects  with  private  religious  (i)  Hoare  v.  Osborne,  L.  R.,  1  Eq. 

exercises  so  as  to  be  a  charitable  insti-  585 ;  Re  Rigley's  Trust,  36  L.  J.  Ch. 
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Context 
shewing 
charitable 
intention. 

Bequests  for 
private  insti- 
tutions not 
charitable. 


interment  of  the  donor  alone  (j),  or  of  himself  and  his  family  and 
relations  (k),  unless  it  forms  part  of  the  fabric  or  ornament  of  the 
church  (I).  Again,  bequests  for  purposes  of  hospitality  (m),  or 
benevolence  («),  or  benevolence  and  liberality  (o),  or  general  utility 
{p),  or  for  pious  purposes  (q),  or  for  public  (r),  or  philanthropic  (s) 
purposes,  or  for  "  emigration  uses  "  (t),  or  for  the  encouragement 
of  a  sport  or  pastime  (u),  are  not  charitable  bequests  ;  and  a  gift 
to  one  of  the  chartered  companies  of  the  City  of  London  to  increase 
their  stock  of  corn,  which  they  are  (or  were)  compelled  to  keep  for 
the  London  market,  is  not  charitable,  since  it  is  in  effect  a  gift  to  the 
company  absolutely  (v). 

There  are,  however,  numerous  cases  in  which  gifts  expressed  in 
general  or  vague  terms  have  been  held  on  the  context  to  be 
confined  to  purposes  which  are  charitable  (w). 

In  Ommanney  v.  Butcher  (x)  the  testatrix  declared  as  to  certain 
money  that  she  wished  it  to  be  given  in  private  charity.  Sir  T. 
Plumer,  M.  R.,  held  that  the  words  did  not  create  a  trust  which 
could  be  carried  into  effect.  Assisting  individuals  in  distress  was 
private  charity  ;  but  such  a  purpose  could  not  be  executed  by  the 


147  ;  Be  Bogerson,  [1901]  1  Ch.  715 ; 
Toole  V.  Hamilton,  [1901]  1  Ir.  B.  383. 
Such  a  bequest  is  not  within  the  Gifts 
for  Churches  Act,  1803  ;  Be  BigUy's 
Trust,  supra. 

(j)  Mellich  V.  President  of  the  Asylum, 
Jac.  180  ;  Adnam  v.  Cole,  6  Beav.  353  ; 
Lloyd  V.  Lloyd,  2  Sim.  N.  S.  255  ;  Trim- 
mer V.  Sanby,  25  L.  J.  Ch.  424. 

(4)  See  Oravenor  v.  Hallum,  Arab. 
643  ;  Doe  d.  Thompson  v.  Pitcher,  3  M. 
&  Sel.  407,  2  Marsh.  61,  6  Taunt.  359 ; 
Bickard  v.  Bdbson,  31  Beav.  244 ; 
Fowler  v.  Fowler,  33  Beav.  616  ;  Hoare 
V.  Osborne,  L.  R.,  1  Eq.  585  ;  Be  Bigley^s 
Trust,  36  L.  J.  Ch.  147 ;  Fisk  v.  AU.- 
Oen.,  L.  E..,  4  Eq.  521 ;  Dawson  v. 
Small,  L.  R.,  18  Eq.  114;  Be  Vaughan, 
33  Ch.  D.  187  ;  Be  Tyler,  [1891]  3  Ch. 
252.  Lord  Ellenborough  suggested  (3 
M.  &  Sel.  407)  that  although  repairing 
a  donor's  own  tomb  was  not  a  charitable 
purpose,  it  was  otherwise  where  the 
tomb  was  for  his  family.  But  the  stat- 
ute had  been  oomphed  with,  and  the 
later  cases  admit  no  such  distinction. 
These  oases  also  shew  that  a  trust  for 
the  perpetual  repair  of  a  tomb,  not 
being  charitable,  is  void  as  a  perpetuity. 

(I)  Ante,  p.  214 ;  Willis  v.  Brown,  2 
Jur.  987,  is  not  clearly  reported.  As  to 
gifts  upon  the  condition  of  keeping  a 
tomb,  &c.,  in  repair,  see  post,  p.  280. 

(m)  Be  Hewitt,  49  L.  T.  587  ;  Lang- 
ham  V.  Peterson,  87  L.  T.  744 ;  Be  Bur- 


nett, 24  T.  L.  R.  788  (anniversary  dinner). 

(m)  James  v.  Allen,  3  Mer.  17  ;  Be 
Jarman's  Estate,  8  Ch.  D.  584;  Be 
Barnett,  24  T.  L.  B.  788. 

(o)  Morice  v.  Bishop  of  Durham,  9 
Ves.  399,  10  Ves.  532 ;  contra  by  the 
law  of  Scotland,  Millar  v.  Bowan,  5  CI. 
&  Kn.  99. 

(p)  Kendall  v.  Changer,  5  Beav.  300  ; 
Langham  v.  Peterson,  87  L.  T.  744. 

(q)  Heath  v.  Chapman,  2  Drew.  417. 
The  trust  was  for  masses  "  and  other 
pious  uses  :  "  and  it  was  further  held 
that  even  if  the  latter  could,  standing 
alone,  be  supported  as  "  such  pious  uses 
as  were  charitable,"  yet  they  were 
vitiated  by  being  connected  with  the 
direction  for  masses. 

(r)  Vezey  v.  Jamson,  1  S.  &  St.  69 ; 
Blair  v.  Duncan,  [1902]  A.  C.  37,  post, 
p.  230, 

is)  Be  Macduff,  [1896]  2  Ch.  451, 
where  Browne  v.  Teale,  7  Ves.  50,  n.  is 
discussed. 

(«)  Be  Sidney,  [1908]  1  Ch.  126. 

(u)  Be  Nottage,  [1895]  2  Ch.  649 ;  B. 
Swain,  99  L.  T.  604. 

(«)  Att.-Gen.  v.  Haberdashers'  Com- 
pany, 1  My.  &  K.  420. 

[w)  Dolan  v.  Macdermot,  Pocock  v. 
A.-G.,  Be  Sutton,  Be  Lloyd,  Be  Best, 
stated  or  referred  to  infra,  p.  231. 

(a;)  T.  &  B.  260 ;  and  see  Nash  v. 
Morley,  5  Beav.  177 ;  iJe  Sinclair's 
Trust,  13  L.  R.  Ir.  150. 
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Court  or  the  Crown  {y).     So  a  gift  to  found  a  private  museum  (z),    chapter  ix. 

or  library  (b),  or  in  aid  of  a  subscription  library  (c),  or  of  a  mechanics' 

institute  {d),  or  a  trade  union  (e),  or  for  the  benefit  of  persons  engaged 

in  a  certain  trade  (/),  or  for  the  benefit  of  an  orphan  school  kept 

by   an  individual  substantially  at  his  own  expense  (g),  or  for 

the  benefit  of  the   children   of  the   tenants  on  an  estate  (h),  is 

not  charitable. 

Whether  a  gift  to  a  friendly  society  is  charitable  or  not,  would  Friendly 
seem  to  depend  on  the  question  whether,  by  the  rules  of  the  °°""''y- 
particular  society,  poverty  is  or  is  not  a  necessary  element  to  entitle 
a  member  to  the  benefits  of  the  society  (i). 

If  a  testator  gives  property  for  a  purpose,  beneficial  to  the  public, 
or  a  section  of  it,  but  subject  to  a  proviso  that  the  public  shall 
acquire  no  rights,  no  charitable  trust  is  created  (;'). 

Mr.  Jarman  lays  it  down,  as  a  general  principle  (k),  that  "  a  gift  Bequest  not 
will  not  be  deemed  charitable  merely  from  the  nature  of  the  pro-  g^aritabl/on 
fessional  character  of  the  devisee,  or  on  account  of  the  testator  account  of 
having  accompanied  the  gift  with  an  expression  of  his  expectation  ^  officia"* 
that  the  devisee  would  discharge  the  duties  incidental  to  such  character  of 
character,  however  intimately  those  duties  may  concern  the  welfare    ^^* 
of  others,  as  this  merely  denotes  the  motive  of  the  gift,  and  not  that 
the  devisee  is  to  take  otherwise  than  beneficially.     Thus,  in  Doe  d. 
Phillips  V.  Aldridge  (I),  where  the  devise  was  to  the  Rev.  A.  A.,  a 
dissenting  minister  (described  as  preacher  at  the  meeting-house  of 
L.)  for  life,  the  testator  adding, '  And  I  further  expect  that  he  will, 
with  the  help  of  God,  after  my  decease,  without  delay,  settle  and 
forward  everything  in  his  power,  to  promote  and  carry  on  the  work 
of  God  at  L.  aforesaid,  both  in  his  lifetime  and  after  his  decease ;  ' 
it  was  contended,  that  the  devise  to  A.  A.  was  void,  as  charitable, 

(y)  Lord  Langdale,  M.  R.,  thought  »  (3)  Clark  v.  Taylor,  1  Drew.  642. 

bequest  "  for  the  relief  of  domestic  dis-  (h)  Brovme  v.  King,  17  L.  R.  Ir.  448  ; 

tre33,  and  assisting  indigent  but  deser-  Be  CuUimore's  Trusts,  27  L.  R.  Ir.  18. 

ving  individuals,"   a  good  charitable  See  Be  Tunno,  [1886]  W.  N.  154. 

bequest :  Kendall  v.  Granger,  5  Beav.  (i)  See  and  compare  Be  Clark's  Trust, 

303.  1  Cai.  D.  497  ;  Spiller  v.  Mavde,  32  Ch. 

(z)  Thomson  v.   Shakespear,   Johns.  D.  158,  n. ;  Pease  v.  Pattinson,  32  Ch. 

612,  1  D.  F.  &  J.  399.  D.  154  ;  Be  Buck,  [1896]  2  Ch.  727  ;  Re 

(6)  Be  Hawkins,  22  T.  L.  R.  521.  iocy,  [1899]  2  Ch.  149,  where  Cunnack 

(c)  Came  v.  Long,  2  D.  F.  &  J.  75 ;  v.  Edwards,   [1896]  2  Ch.    679  (post. 

Be  Swain,  99  L.  T.  664.  p.  241,  n.  (»)),  is  referred  to. 

{d)  Be  Button,  4  Ex.  D.  54  ;  Be  Shera-  {})  Be  Pitt-Bivers,  [1902]  1  Ch.  403. 

ton's  Trusts,  W.  N.  1884,  p.  174.  (k)  First  edition,  p.  193. 

(e)  Be  Amos,  [1891]  3  Ch.  159.  {I)  4  T.  R.  264  ;  Donndlanv.  O'Neill, 

(/)  Be  Qassiot,  70  L.  J.  Ch.  242  ;  Be  Ir.  R.  5  Eq.  523. 
Barnett,  24  T.  L.  R.  788. 
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being  not  in  his  individual  capacity,  but  in  the  character  of  preacher, 
and  in  confidence  that  he  would  discharge  the  duties  of  that  station. 
But  the  Court  held  that  it  was  not  charitable,  and  thought  the 
point  too  clear  for  discussion. 

"  It  generally  happens,  however,  that  where  the  words  of  the 
wiU  fail  to  point  out  charity  as  the  object  of  the  testator's 
gift,  thej'^  nevertheless  shew  that  he  meant  the  devisees  or  legatees 
to  take  the  property  as  trustees,  and  not  for  their  benefit. 
Thus  in  the  case  of  Morice  v.  Bishop  of  Durham  (m),  (which 
is  a  leading  case)  it  was  decided  that  a  bequest  to  the  Bishop  of 
D.,  to  dispose  of  to  such  objects  of  ienevolence  and  liberality  as  he 
should  approve,  was  not  charitable,  and  that  the  bishop  was  a 
trustee  for  the  next  of  kin." 

Mr.  Jarman  also  cites  Doe  d.  Toone  v.  Copestake  (w),  where  an 
estate  was  devised  to  trustees,  to  be  applied  by  them  and  the 
officiating  ministers  of  the  congregation  or  assembly  of  the  people 
called  Methodists  assembling  at  L.,  and  as  they  should  from  time  to 
time  think  fit  to  apply  the  same  ;  it  was  held  that  the  devise  was 
not  charitable,  the  application  being  left  to  the  trustees  still  more 
indefinitely  than  it  was  in  Morice  v.  Bifhop  of  Durham,  and  it  was 
not  argued  that  the  trust  was  restricted  to  charitable  purposes 
merely  because  the  Methodist  ministers  were  appointed  trustees 
with  others  (o). 

But  a  gift  to  a  society  or  institution  having  a  charitable  object  is 
prima  facie  a  gift  for  the  purposes  of  the  society  or  institution,  and 
is  therefore  a  good  charitable  gift  (p).  Thus  a  gift  to  a  rehgious 
institution  or  society  is  a  charitable  gift,  imless  it  appears  in  the 
particular  case  that  the  institution  or  society  is  not  charitable,  in 
which  case  the  gift  is  only  good  if  it  is  intended  for  the  benefit  of  the 
persons  who  are  members  of  the  institution  or  society  at  the  testa- 
tor's death  (q).  So  a  gift  to  the  governors  of  a  charitable  institu- 
tion is  a  good  charitable  gift  (r).    And  a  gift  to  the  minister  for  the 


(m)  9  Ves.  399,  10  Ves.  532 ;  ante, 
p.  217,  and  post,  Chap.  XIV.  Fol- 
lowed in  Re  Davidson,  99  L.  T.  222. 

(to)  G  East,  328. 

(o)  If  the  gift  had  been  to  the  minis- 
ter for  the  time  being,  or  to  the  minister 
and  his  successoi's  without  other  trus- 
tees, it  would  have  been  a  good  chari- 
table gift  on  the  principle  laid  down 
in  Tharriber  v.  Wilson  and  other  cases 
cited  post,  note  (s). 

(p)  Re  White,  [1893]  2  Ch.  41  ; 
Mahony  v.  Duggan,  11  L.  R.  Ir.  260. 

iq)  As  in  Cocks  v.  Manners,  L.  R., 
12  Eq.  574,  where  the  society  was  for 


the  encouragement  of  private  devo- 
tion :  supra,  p.  221.  See  also  Re  De- 
lany's  Estate,  9  L.  R.  Ir.  227  ;  Morrow 
V.  M'ConviUe,  11  L.  R.  Ir.  236;  Mahony 
V.  Duggan.  ib.  260;  Re  Wilkinson's 
Trusts,  19  L.  R.  Ir.  531  ;  Bradshaw  v. 
Jachnan,  21  L.  R.  Ir.  12,  cited  post, 
Chap.  X. ;  Re  Joy,  60  L.  T.  175. 

{r)  Per  Lord  St.  Leonards,  Incorpo- 
rated Society  v.  Richards,  1  D.  &  War. 
294  ;  and  per  Lord  Hatherley,  Att.-Gen. 
V.  Sidney  Sussex  Coll,  L.  R.,  4  Ch.  730  ; 
Be  Maguire,  L.  R.,  9  Eq.  632  ;  Re  Lea, 
34  Ch.  D.  528  (legacy  to  the  general 
superintendent  of  the  Salvation  Army). 
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time  being  of  a  chapel,  or  to  the  minister  and  his  successors  (s),  or    chamee  ix. 

to  the  vicar  and  churchwardens  for  the  time  being  of  a  parish  (<),  is 

prima  facie  a  good  charitable  gift ;   and  none  the  less  so  because 

the  property  is  to  be  applied  in  such  manner  as  the  legatees  think 

fit  (m).    And  where  a  testator  gave  a  legacy  to  three  persons  by 

name,  "  A.,  B.,  and  C,  Nazareth  House,  Hammersmith,  or  their 

successors,"  and  it  appeared  that  A.,  B.,  and  C.  were  at  the  date 

of  the  will,  and  at  the  testator's  death,  holders  of  official  positions 

in  a  religious  and  charitable  community  occupying  Nazareth  House, 

it  was  held  that  the  testator  by  the  use  of  the  word  "  successors  " 

must  have  meant  their  successors  in  office,  and  that  the  bequest 

was  therefore  made  to  them  as  officials  of  the  charity  (v). 

But  where  a  testator  made  a  bequest  to  the  C.  0.  S.,  a  charitable 
society,  upon  trust  to  apply  one-tenth  of  the  income  for  the 
purposes  of  the  society,  and  to  pay  the  residue  to  such  other 
society  or  societies  as  in  the  opinion  of  the  governing  body  of 
the  C.  0.  S.  should  be  most  in  need  of  help,  it  was  held  that  no 
general  charitable  intention  could  be  inferred  from  the  terms 
of  the  gift,  because  the  "  other  society  or  societies "  were  not 
necessarily  charitable.  The  gift,  therefore,  failed  as  to  nine-tenths 
of  the  bequest  (w). 

If  money  is  bequeathed  to  a  municipal  corporation  upon  trusts  Charitable 
or  for  purposes  which  the  testator  does  not  specify,  it  will  not  be  °njijied"°* 
assumed  that  they  were  meant  to  be  charitable  (x). 


IV.  Uncertainty. — A  charitable  gift  may  fail  by  lapse  (y),  or  Uncertainty 

in  the  object. 

(a)  Grieves  v.  Case,  4  B.  C.  C.   67,  2  reference  to  a  trust  to  be  declared  ap- 

Cok,  301,  1  Ves.  jun.  548 ;  Thornber  v.  pears  to  have  rebutted  any  presump- 

Wilson,  3  Drew.  245,  4  ib.  351  ;  Sobb  v.  tion  in  favour  of  the  chapel.    Moreover, 

Bishop  Dorian,  I.  R.,  9  C.  L.  483,  11  there  was  the  same  difficulty  as  in  Doe 

C.   L.    292 ;    Gibson  v.   Bepresentative  v.  Copestake,  supra,  namely,  that  the 

Church  Body,  9  L.  R.,  Ir.  Ch.  1.     See  testator  appointed  trustees  of  his  own, 

also  Smart  v.  Prujean,  6  Ves.  567,  and  either  in  addition  to  or  in  substitution 

Cocks  V.  Manners,  L.  R.,  12  Eq.  574.  for  the  trustees  of  the  chapel. 
In  the  last  case  the  gift  to  the  convent,  (t)  Be  Garrard,  [1907]  1  Ch.  382. 

though  held  not  charitable,  was  still  («)  Ibid.      The   principle  does   not 

treated  as  a  trust  for  the  purposes  of  apply    if     the     legatee    is   expressly 

the  institution  ;  not  involving  a  perpe-  authorised  to   apply    the   money    for 

tuity,  but  capable  of  being  performed  purposes   not  exclusively  charitable 

by  the  existing  members  spending  the  Be  Davidson,  [1909]  1  Ch.  567. 
gift  as  they  pleased  :  (as  to  which,  see  (»)  Be  Ddany,    [1902]    2    Ch.   642. 

Brown  v.  Dale,  9  Ch.  D.  78 ;  and  cf.  Compare  Be  Laffan  and  Dowries'  Con 

Thomson  v.  Shakespear,  Came  v.  Long,  tract,  [1897]  1  Ir.  R.  469 ;  Se  Brown, 

Re  Clark's  Trust,  sup.,  which  were  void  [1898]  1  Ir.  R.  423. 
for   perpetuity).     In   Aston   v.    Wood,  (w)  Be  Freeman,  [1908]  1  Ch.  720. 

L.  R.,  6  Eq.  419,  a  legacy  "  to  the  trus-  (x)  Corporation  of  Gloucester  v.  Wood, 

tees  of  Zion  Chapel,  to  be  apportioned  3  Ha.  131  ;   s.  c,  s.  n.  Corporation  of 

according  to  statement  appending,"  no  Gloucester  v.  Osbom,  1  H.  L.  C.  272, 

such  statement  being  forthcoming,  was  stated  in  Chap.  XIV. 
held  to  fall  into  the  residue.  The  express  (y)  Infra,  p.  238. 

J. — VOL.   I.  15 
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because  the  purpose  which  the  testator  had  in  mind  has  become  im- 
possible (z),  or  because  the  subject-matter  of  the  gift  is  uncertain  (a), 
but  a  charitable  gift  is  never  void  for  uncertainty  in  the  object  (aa), 
Consequently  a  gift  for  charitable  purposes  is  good,  even  if  the 
testator  leaves  the  selection  of  the  specific  purposes  to  his  executor 
or  some  other  person  (6),  or  has  left  a  blank  in  his  will  for  the  name 
or  description  of  the  specific  charitable  institution  or  purpose  to 
which  he  intends  it  to  be  devoted  (c),  or  has  otherwise  failed  to 
indicate  definitely  the  exact  way  in  which  he  wishes  the  money  to 
be  applied  (d).  Nor  is  a  charitable  bequest  void  for  uncertainty 
merely  because  the  body  of  persons  for  whose  benefit  it  is  given  is 
large  and  fluctuating  (e),  or  because  it  gives  the  testator's  trustees 
a  wide  power  of  selection  (/).  So  if  a  testator  bequeaths  a  legacy 
to  a  charitable  institution  which  has  never  existed,  this  is  prima  facie 
a  good  charitable  bequest  (g).  And  if  a  testator  bequeaths  a  legacy 
to  a  charity  by  a  name  or  description  which  is  common  to  two  or 
more  institutions,  and  it  cannot  be  ascertained  which  was  the 
intended  object,  the  legacy  will  be  divided  between  them,  or  ad- 
ministered cy-pres  in  some  other  manner  {h).     But  where  a  testator 


(z)  Infra,  p.  236. 

(a)  Post,  Chap.  XIV. 

{aa)  This  of  course  assumes  that  the 
object  is  a  charity.  But  a  gift  may  be 
void  for  uncertainty  if  it  is  expressed 
in  such  general  language  that  it 
includes  objects  which  are  not 
charitable  ;  post,  p.  229. 

(6)  As  in  Whicker  v.  Hume,  14  Bea. 
509;  Lewisv.  Alleriby,  L.  R.,10  Eq.  668; 
Dick  V.  Avdaley,  [1908]  A.  C.  347  (where 
the  powers  given  to  the  trustees  were  of 
the  widest  possible  description).  See 
also  White  v.  White,  Moggridge  v. 
Thackwdl,  Mills  v.  Farmer,  Att.-Qen. 
V.  Boultbee,  and  other  cases  cited 
post,  p.  234. 

(c)  Pieschel  v.  Paris,  2  S.  &  St.  384, 
post,  p.  235 ;  Re  White,  [1893]  2  Ch. 
41 ;  Be  Macduff,  [1896]  2  On.  451. 
The  decision  in  Aston  v.  Wood,  L.  R. 
6  Bq.  419,  proceeded  on  the  principle 
laid  down  in  Corporation  of  Qlouceater 
V.  Wood,  3  Ha.  131  (s.  c.  Corporation 
of  Gloucester  v.  Osborn,  1  H.  L.  C.  272), 
namely  that  a  charitable  intention  can- 
not be  presumed  from  the  mere  gift  of 
money  to  a  public  or  quaai-public  body  ; 
see  ante,  p.  225. 

(d)  Att.-Qen.  v.  Syderfin,  7  Ves.  43  n. 
(see  per  C.  A.,  [1893]  2  Ch.  53); 
Oormn.  Charitable  Donations  v.  Sulli- 
van, 1  Dr.  &  War.  601 ;  Yates  v. 
University  College,  L.  R,  7  H.  L,  438  ;  Be 


HuxtahU,  [1902]  2  Ch.  793,  post,  p.  232 ; 
Be  Oarrard,  [1907]  1  Ch.  382 ;  Oillan  v. 
Oillan,  1  li.  R.  Ir.  114;  Pocock  v. 
Att.-Oen.,  3  Ch.  D.  342,  post,  p.  231 ; 
Re  Forester,  13  T.  L.  R.  555.  See 
Nightingale  v.  Ooulbourn,  5  Ha,  484, 
2  Phil.  594,  where  the  gift  was  to 
"  the  Chancellor  of  the  Exchequer  for 
the  time  being,  and  to  be  by  him 
appropriated  to  the  benefit  and 
advantage  of  my  beloved  country 
Great  Britain  "  :  held  a  good  charitable 
bequest.     See  ante,  p.  216. 

(e)  Be  Brown,  [1898]  1  Ir.  R.  423. 

(/)  Min.Wevr-v.Crum-Broxun,\}SO%] 
A.  C.  162,  where  the  trustees  were  to 
make  a  scheme  for  the  relief  of  indigent 
bachelors  and  widowers  "  who  have 
shown  practical  sympathy  either  as 
amateurs  or  professionals  in  the  pursuits 
of  science  in  any  of  its  branches, 
whose  lives  have  been  characterised  by 
sobriety,  morality  and  industry,  and 
who  are  not  less  than  fifty-five  years  of 
age." 

(g)  Infra,  p.  241 ;  Be  Davis,  [1902] 

1  Ch.  876. 

(h)  Waller  v.  Childs,  Amb.  524  ;  Ben- 
nett V.  Hayter,  2  Bea.  81 ;  Simon  v. 
Bather,  6  Russ.  112 ;  Be  Clergy  Society, 

2  K.  &  J.  615 ;  Be  KiheH's  Trusts,  L.  R. 
7  Ch.  170 ;  Re  Alchin's  Trusts,  L.  R. 
14  Eq.  230 ;  Re  Barnard,  7  T.  L.  R.  73. 
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bequeathed  to  each  of  the  inmates  for  the  time  being  of  "  the 
several  hospitals  of  or  in  the  vicinity  of  Canterbury  "  a  certain 
yearly  sum,  it  was  held  that  the  bequest  was  void  for  uncertainty, 
principally  on  the  ground  that  the  amount  of  the  fund  to  be  appro- 
priated to  answer  the  bequest  could  not  be  determined  (hh). 

Where  the  gift  is  incompletely  expressed  (as  "  to  the  P.  A.  Society 
or  some  one  or  more  kindred  institutions  ")  the  Court  will  settle  a 
scheme  for  its  application  (i). 

If,  however,  the  executors  or  trustees  of  a  will  have  an  absolute 
discretion  of  selecting  the  charitable  objects  and  purposes  to  which 
the  testator's  property  is  to  be  applied,  the  Court  will  not,  it  seems, 
in  the  absence  of  special  circumstances,  require  a  scheme,  but  will 
leave  the  application  of  the  property  to  the  trustees  (n). 

It  will  be  remembered  that  where  a  testator  makes  a  bequest  to 
a  charitable  society,  and  gives  it  a  power  of  application  sufficiently 
wide  to  cover  non- charitable  objects,  the  Court  will  not  infer  a 
general  charitable  intention  from  the  mere  fact  that  the  society 
is  a  charitable  one  (j). 

If  a  testator  gives  a  legacy  to  a  charity  by  a  particular  name  or 
description,  and  it  is  found  that  there  is  no  institution  exactly 
answering  the  description,  and  that  there  are  two  or  more  institu- 
tions to  which  the  description  partially  applies,  parol  evidence  is 
admissible  to  shew  the  locality  and  nature  of  the  rival  institutions, 
and  the  connection  between  the  testator  and  one  or  both  of 
them  (k) ;  for  example,  it  may  be  proved  that  the  testator 
during  his  life  subscribed  to  one  of  the  institutions  (J). 

In  Lee  v.  Pain  (m),  the  testatrix  by  a  codicil  bequeathed  a  legacy 
of  1001.  to  "  Highbury  College"  and  5001.  to  "the  Hoxton  Academy," 
There  had  formerly  been  an  institution  called  the  Hoxton  Academy, 
but  ten  years  before  the  date  of  the  codicil  it  had  been  removed  to 

Blakiston,  2  T.  L.  R.  293  ;  Re  Bradley, 
3  T.  L.  B.  668 ;  Re  Betde,  6  T.  L.  R. 
308  ;  Re  Mussard,  7  T.  L.  R.  742  ;  Re 
Doane,  9  T.  L.  R.  2 ;  Re  Johnson,  9 
T.  L.  R.  277 ;  Re  Barker,  11  T.  L.  R. 
83  :  Re  Lycett,  13  T.  L.  R.  373. 

(I)  Re  Fearn's  WiU,  27  W.  R.  392 ; 
Re  Kilvert's  Trusts,  L.  R.,  7  CJb.  170 ; 
British  Home  for  Incurables  v.  Royal 
Hospital  for  Incurables,  90  L.  T.  601 ; 
Makeovm  v.  Ardagh,  Ii.  R.,  10  Eq.  445. 
Other  kinds  of  evidence  are  referred  to 
in  Re  Clergy  Society,  2  K.  &  J.  615, 
post,  p.  242.  See  Re  Morgan,  25 
T.  L.  R.  303,  where  the  society  was 
identified  by  the  name  of  its  secretary. 

(m)  4  Ha.  254. 
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ihh)  Flint  v.  Warren,  15  Sim.  626. 

(»)  Re  Delmar  Charitable  Trust,  [1897] 
2  Ch.  163.  As  to  schemes,  see  post, 
pp.  234,  2+4. 

(n)  Re  Delmar  C.  T.,  supra ;  Warren 
V.  Clancy,  [1898],  1  Ir  R.  127 ;  Re 
Pardee,  [1906]  2  Ch.  184  ;  Armiiage  v. 
Gordon.  15  T.  L.  R.  453 ;  Re  Squire's 
Trust,  17  T.  L.  R.  724. 

(j)  Re  Freeman,  [1908]  1  Ch.  720,  and 
other  cases  cited,  post,  p.  230. 

{k)  The  cases  of  Bradahaw  v.  Thomp- 
son, 2  Y.  &  C.  C.  C.  295 ;  Wihon  v. 
Squire,  1  Y.  &  C.  C.  C.  654 ;  Smith  v. 
Ruger,  5  Jur.  N.  S.  905 ;  Re  Dames' 
Trusts,  21  W.  R.  154,  are  referred  to  in 
Chap.  XXXV.  The  following  oases  also 
illustrate  the  same  principle  :  Buxton  v. 
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Where  two 

societies 

unite. 


Gift  partly 
good  and 
partly  bad. 


Highbury  and  was  thenceforward  called  Highbury  College  ;  conse- 
quently if  the  testatrix  had  simply  bequeathed  500if.  to  the  Hoxton 
Academy  the  Court  would  probably  have  held  Highbury  College 
entitled  to  it,  but  such  a  construction  was  excluded  by  the  bequest  of 
1001.  to  Highbury  College.  It  is  true  that  the  principle  of  this 
decision  was  disregarded  in  Re  Maguire  (n),  where  a  testatrix 
bequeathed  a  legacy  of  200?.  to  the  I.  A.  C.  S.  and  200!!.  to  the 
I.  C.  P.  S.,  both  charitable  institutions ;  at  the  date  of  the  will  there 
was  an  I.  A.  C.  S.,  but  shortly  before  the  testatrix's  death  it  changed 
its  name  to  the  I.  S.  A.  S. ;  there  had  never  been  any  such  society  as 
the  I.  C.  P.  S.,  but  the  I.  S.  A.  S.  had  objects  similar  to  those  which 
would  have  been  carried  out  by  the  I.  C.  P.  S.  if  it  had  existed  for  the 
purposes  indicated  by  the  name  ;  it  was  held  that  the  I.  S.  A.  S.  was 
entitled  to  both  legacies,  but  the  Attorney-General  did  not  object,  and 
the  point  decided  in  Lee  v.  Pain  does  not  seem  to  have  been  argued. 
In  Re  Joy  (o)  the  testatrix  bequeathed  a  legacy  of  200?.  each  to 
two  societies  which  amalgamated  after  the  date  of  the  will :  it  was 
held  that  the  united  society  was  entitled  to  4001. 

If  a  testator  bequeaths  a  fund  for  two  definite  purposes,  one  of 
which  is  illegal  and  the  other  charitable,  the  question  arises  how 
far  the  latter  purpose  can  be  carried  into  effect.  According  to 
some  of  the  authorities,  it  seems  that  if  the  illegal  purpose  is  the 
primary  purpose,  the  surplus  only  being  given  to  charity,  and  the 
primary  purpose  is  of  such  a  nature  that  the  amount  required  to 
carry  it  out  cannot  be  ascertained,  the  result  is  that  the  surplus 
cannot  be  ascertained  and  the  whole  gift  fails  (p).  But  if  the 
primary  purpose  is  of  such  a  definite  nature  that  the  testator  must 
have  intended  the  charity  to  take  a  substantial  sum  by  way  of 
surplus,  then  the  effect  of  the  failure  of  the  primary  purpose  is  that 
the  charity  takes  the  whole.  A  common  instance  of  this  kind  of 
gift  is  where  a  testator  gives  a  fund  upon  trust  to  apply  the  income 
in  the  first  place  in  maintaining  a  tomb,  and  to  apply  the  surplus 
to  some  charitable  purpose  (q).    In  Hoare  v.  Osborne  (r),  there 

that  Chapman  v.  Brown  was  not  af- 
fected. 

{q)  Re  Bogeraon,  [1901]  1  Ch.  715 ; 
following  Fisk  v.  Att.-Oen.,  L.  R.,  4  Eq. 
521 ;  Dawson  v.  Smali,  L.  R.,  18  Eq. 
114;  and  Re  BwkeU,  9  Ch.  D.  570. 
Fowler  v.  Fowler,  33  Bea.  616,  and 
Kvrhmann  v.  Lewis,  38  L.  J.  Ch.  570, 
appear  to  be  overruled  ;  but  the  state 
of  the  authorities  is  far  from  satis- 
factory. 

(r)  L.  R.,  1  Eq.  585. 


(k)  L.  R.,  9  Eq.  632. 

(o)  60  L.  T.  175.  See  Re  Adams, 
4  T.  L.  R.  757. 

(p)  Oha/pman  v.  Brown,  6  Ves.  404, 
stated  below,  Chap.  XIV. ;  Cramp  v. 
Playfoot,  4  K.  &  J.  479.  In  Fisk  v. 
AtU-Oen.  (L.  R.,4  Eq. 521),  Wood, V.-C, 
thought  that  the  authority  of  Chap- 
man V.  Brown  had  been  restricted  by 
the  decision  of  the  House  of  Lords 
in  Magistrates  of  Dundee  v.  Morris 
(3  Maoq.  134).  But  in  Re  Birkett  (9 
Ch.    D.    676),   Jessel,   M.R.,    thought 
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were  three  primary  objects,  one  of  which  was  illegal,  and  it  was  chaptek  ix. 
held  that  one-third  of  the  fund  fell  into  the  residue,  and  that  the 
charity  to  which  the  surplus  was  given  took  the  income  arising  from 
the  other  two-thirds  after  satisfying  the  two  legal  primary  purposes. 
If,  however,  the  testator  has  given  a  fund  for  two  purposes  pari 
passu,  one  of  them  being  illegal  and  the  other  charitable,  the  Court 
will  endeavour  to  ascertain  what  portion  of  the  fund  would  be 
sufficient  to  satisfy  the  illegal  purpose  if  it  were  legal ;  this  part  of 
the  gift  fails,  and  the  charity  only  takes  the  balance  of  the  fund  (s). 
If  it  is  impossible  to  make  the  calculation,  the  Court  will  divide  the 
fund  between  the  two  purposes  (<). 

The  Court  does  not  take  upon  itself  to  frame  schemes  for  the  All  indefinite 
disposal  of  money  for  any  other  than  charitable  purposes.    All  unless  for 
moneys,  therefore,  not  bequeathed  in  charity  must  have  some  charity, 
definite  object,  or  must  devolve  as  undisposed  of  (m),  except  in 
cases  where  it  may  be  held  that  the  trustee  takes  absolutely.    The 
general  consideration  of  such  gifts  will  be  reserved  for  a  subsequent 
chapter,  as  more  properly  falling  under  the  head  of  gifts  void  for 
uncertainty  ;  but  it  must  be  here  noticed,  that  where  the  bequest 
is  for  charitable  purposes,  and  also  for  purposes  of  an  indefinite  Bequests  for 
nature  not  charitable,  and  no  apportionment  of  the  bequest  is  and  other 
made  by  the  will,  so  that  the  whole  might  be  applied  for  either  indefinite 
purpose,  the  whole  bequest  is  void  (v).    A    distinction  not  now  altogether, 
recognised  was  indeed  formerly  taken,  that  such  a  bequest  was 
good,  if  there  were  trustees  named,  to  whose  discretion  the  testator 
had  committed  the  carrying  out  of  his  intentions,  and  with  whom, 
therefore,  the  Court  would  not  interfere  (w).    Such  a  distinction 
will  be  found  inconsistent  with  the  decisions  presently  noticed ;  and 
it  seems  now  established,  that  the  Court  will  only  recognise  the 
validity  of  trusts  which  it  can  either  itself  execute,  or  can  control 
when  in  process  of  being  executed  by  trustees  (a;). 

Thus,  in  Vezey  v.  Jamson  (y),  where  a  testator  gave  the  residue 
of  his  estate  to  his  executors,  upon  trust  to  apply  and  dispose  of 

(»)  Se  Vaughan,  33  Ch.  D.  187.  Sidney,  [1908]   1   Ch.   126,  488.    See 

(0  Hoare  v.  Osborne,  L.  R.,  1  Eq.  Langham  v.   Peterson,  87  L.   T.  744, 

585 ;  Be  Bigley's  Trust,  36  L.  J.  C!h.  post,  n.  (z). 

147.  (w)  Waldo  v.    Caley,  16  Ves.    206; 

(«)  Morice  v.  Bishop  of  Durham.,  9  Horde  v.  Earl  of  Su§olk,  2  My.  &  K. 

Ves.  399,  10  ib.  522 ;  James  v.  Alien,  59 ;  the   latter  case,    though   decided 

3  Mer.   17 ;  MacLaughlin  v.  Campbell,  after  Vezey  v.  Jamson,  did  not  notice 

[1906]  1  Ir.  R.  588.     See  Ommaney  v.  it ;  and  see  the  observations  of  Cotten- 

Butcher,  ante,  p.  222.     This  question  ham,  C,  1  My.  &  Cr.  293. 

is  further  referred  to  in  Chap.  XXIV.  (x)  Nash  v.   Morley,  5  Beav.   182 ; 

(v)  Be   Macduff,  [1896]  2  C!h.   451  ;  BUir  v.  Duncan,  [1902]  A.  C.  37. 

Blair  V.  Duncan,  [1902]  A.  C.  37 ;  Be  (y)  1  S.  &  St.  69. 
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CHAPTER  IX.  the  same  in  or  towards  such  charitable  uses  or  purposes,  person  or 
persons,  or  otherwise,  as  he  might  by  any  codicil,  or  by  memo- 
randimi  in  his  own  handwriting,  appoint,  and  as  the  laws  of  the 
land  would  admit  of  ;  and,  in  default,  upon  trust  to  pay  and  apply 
the  same  in  or  towards  such  charitable  or  public  purposes,  as  the 
laws  of  the  land  would  admit  of  ;  or  to  any  person  or  persons,  and 
in  such  shares,  manner,  and  form  as  his  (the  testator's)  executors,- 
or  the  survivor  of  them,  or  the  executors  or  administrators  of  such 
survivor,  should  in  their  or  his  discretion,  will,  and  pleasure,  think 
fit,  or  as  they  should  think  would  have  been  agreeable  to  him,  if 
living,  and  as  the  laws  of  the  land  did  not  prohibit :  Sir  J.  Leach, 
V.-C,  observed,  that  the  testator  had  not  fixed  upon  any  part  of  the 
property  a  trust  for  a  charitable  use,  and  the  Court  could  not,  there- 
fore, devote  any  part  of  it  to  charity ;  he  had  given  it  to  the  trustees 
expressly  upon  trust,  and  they  could  not,  therefore,  hold  it  for  their 
own  benefit ;  the  purposes  of  the  trust  being  so  general  and  unde- 
fined, they  must  fail  altogether,  and  the  next-of-kin  become  entitled. 

And  in  Kendall  v.  Granger  (z),  where  the  trustees  were  directed 
to  dispose  of  the  residue  for  the  relief  of  domestic  distress,  assisting 
indigent  but  deserving  individuals,  or  encouraging  undertakings 
of  general  utility,  in  such  mode  and  proportions  as  their  own 
discretion  might  suggest,  irresponsible  to  any  person  or  persons 
whatsoever  ;  Lord  Langdale,  M.  E.,  decided  that  the  gift  was  void 
for  uncertainty.  He  said  that  to  make  the  bequest  valid,  it  must 
be  obligatory  on  the  trustees  to  apply  the  whole  (a)  of  it  in  charity ; 
it  was  not  a  question  whether  the  trustees  might  apply  the  fund 
to  a  charitable  purpose,  but  whether  by  the  words  of  the  will  they 
were  boun'd  to  do  so.  To  make  the  bequest  valid  it  must  be  obliga- 
tory on  them. 

The  principle  laid  down  in  the  foregoing  cases  was  the  subject 
of  much  difference  of  judicial  opinion  in  the  recent  case  of  Hunter  v. 
Att.-Gen.  {&).    The  House  of  Lords  finally  decided  that  the  terms  of 

(z)  5  Beav.  303.     See  also  Thomp-  ("  charitable  uses  or  emigration  uses"); 

son  V.  Thompson,  1  Coll.  392 ;  Ellis  v.  Re  Freeman,  [1908]  1  Ch.  720  ("  other 

Selby,  7  Sim.  352,  affirmed  1  My.  &  Cr.  societies  ") ;  Be   Davidson,    99    L.    T. 

286  ("charitable  or  other  purposes");  222     ("other     societies,"     &c.);     Se 

WiUiams  v.  Kershaw,  5  CI.  &  Kn.  Ill  Hewitt's  Estate,  49  L.  T.  587   ("acts 

("  benevolent,  charitable,  and  religious  of  hospitality  or  charity  ") ;  Boyle  v. 

purposes");  Btoirv.Z>Mnc(Wi,[1902]A.O.  Boyle,   Ir.    R.    11    Eq.    433;    Shaw's 

37  ("  charitable  or  public  purposes  ") ;  Trustees  v.  Esson's  Trustees,  8  F.  52  ; 

Langham  v.   Peterson,   87   L.  T.    744  Thomson  v.  Shakespear,  John.  612,   1 

("  charity  or  works  of  public  utility  ") ;  D.  F.  &  J.  399  ;  Be  Jarman's  Estate,  8 

Grimond  v.  Qrimond,  [1905]  A.  C.  124  Ch.  D.  584. 

("  charitable  or  religious  institutions  or  (o)  See  James  v.  Allen,  3  Mer.  17 ; 

societies  ") ;  Be  Pardoe,  [1906]  2  Ch.  Be  Jarman's  Estate,  supra. 

184    ("public    charities    and    institu-  (5)  [1899]  A.   C.  309,  reversing  the 

tions");  BeSidney,  [1908]  ICh.  126, 488  decision  of  C.  A.  in iJc  Hunter,  [1897]  2 
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the  gift,  if  it  had  been  valid,  would  have  authorised  the  trustees  to    chaptbk  k. 
expend  the  whole  fund  for  a  purpose  not  charitable  (namely  the  ~~ 
purchase  of  advowsons),  and  that  consequently  there  was  no  general 
trust  for  charity  and  the  whole  gift  failed. 

Such  being  the  rule,  the  terms  of  the  trust  will  first  be  closely  Charity  held 
examined  to  see  whether,  though  not  the  most  correct  or  most  ap-  lu^oge  not- 
propriate  for  describing  only  a  charitable  object,  they  ought  not  in  withstanding 
fair  construction  to  be  so  confined.    Thus,  in  Dolan  v.  Macdermot  (c),  expression, 
where  the  trust  was  to  lay  out  "  in  such  charities  and  other  public 
purposes  as  lawfully  might  be  in  the  parish  of  T.,"  as  the  trustees 
should  think  proper,  it  was  held  that  the  words  referring  to  the 
parish  of  T.  prevented  the  gift  from  being  uncertain,  and  that  the 
words  "  other  public  purposes  "  meant  purposes  ejusdem  generis, 
i.e.,  charitable,  and  that  they  were  used  only  as  filUng  up  a  descrip- 
tion of  purposes  which,  although  charitable  within  the  statute  of 
Elizabeth,  (and  in  that  sense  included  in  "  charities  "),  were  not 
within  the  popular  meaning  of  the  word  "  charities,"  and  therefore 
the  whole  gift   shewed  an  intention  to  create  a  charity  for  the 
benefit  of  the  parish. 

Again,  in  Pocock  v.  Ait.-Gen.  {d),  where  a  testator,  after  giving 
several  charitable  legacies  out  of  a  particular  fund,  directed  the 
residue  of  it "  to  be  given  by  his  executors  to  such  charitable  institu- 
tions as  he  should  by  any  future  codicil  give  the  same,  and  in  default 
of  any  such  gift,  then  to  be  distributed  by  his  executors  at  their 
discretion  "  ;  the  testator  made  no  further  codicil,  and  it  was  held 
that  the  direction  in  favour  of  charity  ran  through  the  whole 
sentence  :  that  the  testator  intended  to  choose  the  charitable 
institutions  himself,  but  that  if  he  failed  to  do  so  his  executors 
were  to  choose  them. 

On  the  same  principle,  a  bequest  of  a  sum  to  "  be  given  in  charit- 
able and  deserving  objects,"  or  "  for  charitable  and  benevolent 
institutions,"  or  "  for  religious  and  benevolent  societies  or  objects  " 
is  a  good  charitable  gift  (e).    And  a  gift "  for  such  missionary  objects 

Ch.  105,  and  restoring  that  of  Eomer,  J.,  Verril,  Amb.    585,   n.,    is    therefore 

[1897]     1    Ch.   518.     Followed  in    Re  good       law     notwithstanding     Lord 

Davidson,  [1909]  1  Ch.  567.  Cottenham's    disapproval     of     it    in 

(c)  L.  R.,  6  Eq.  60,  3  Ch.  676.  The  Ellis  v.  Selby,  1  My.  &  Cr.  292. 
principle  of  this  decision  was  applied  in  See  also  Wilkinson  v.  Lindgren,  L.  E. 
Be  AUen,  [1905]  2  Ch.  400.  5  Ch.  570,  where  the  gift  was  to  certain 

(d)  3  CSi.  D.  342.  Cf.  Wheeler  v.  specified  charitable  institutions  "  or  to 
Sheer,  Mos.  288,  cited  1  Mer.  91,  97  ;  any  other  religious  institutions  or  pur- 
JRe  Pardee,  [1906]  2  Ch.  184.  poses  "   as   the   trustees   might   think 

(e)  Re  Sutton,  28  Ch.  D.  464  ;  Re  proper  ;  and  it  was  held  that  the  word 
Lloyd,  10  T.  L.  R.  66  ;  Re  Best,  [1904]  "  religious  "  must  be  carried  on  so  as 
2  Ch.  354 ;  Hay's  Trustees  v.  Baillie,  to  apply  to  the  "  purposes,"  and  that 
[1908]  Ct.  Sess.  Ca.  1224.   Jemmit  v.  the  gift  was  good.     So  a  gift  for  charities, 
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is  for  charit- 
able and  other 
ascertained 
objects, 
though  appor- 
tionment left 
to  trustees. 


Trustees 
declining  to 
apportion, 
donees  take 
equally. 


as  M.  shall  select,"  if  M.  is  known  to  the  testator  to  be  engaged  in  a 
particular  kind  of  missionary  work,  is  not  void  for  uncertainty  (/). 
And  if  a  testator  makes  a  bequest  to  A.  "  for  the  charitable 
purposes  agreed  on  between  us,"  evidence  is  admissible  to  shew 
what  those  purposes  were  (g). 

The  foregoing  cases,  where  the  gifts  were  held  void  for  uncer- 
tainty, must  be  distinguished  from  those  where  the  bequest  is  for 
a  charitable  purpose,  and  for  another  ascertained  object ;  for  here 
even  though  the  amount  to  be  devoted  to  each  object  be  not  speci- 
fied, and  the  apportionment  be  left  to  the  discretion  of  trustees, 
yet  the  trust  is  such  that  the  Court  can  control  the  execution  of  it 
so  far  as  to  see  that  the  trustees  appropriate  no  part  of  the  benefit 
to  themselves ;  whereas  in  the  former  cases  the  non-charitable 
object,  (which  may  absorb  the  whole,)  is  so  indefinite  as  to  be 
wholly  beyond  the  control  of  the  Court ;  and  to  hold  that  such  a 
gift  is  valid,  would  be  in  effect  to  hold  the  trustees  entitled  for 
their  own  benefit. 

The  objects  among  whom  the  trustees  are  to  apportion  the 
testator's  bounty  being  sufficiently  definite,  are  not  to  be  dis- 
appointed by  the  trustees  refusing  to  exercise  their  power  or  dying 
before  doing  so.  In  such  event,  the  Court  will  divide  the  fimd 
equally  among  the  several  objects,  upon  the  principle  that  equality 
is  equity. 

Thus,  in  Att.-Gen.  v.  Doyley  (h),  where  a  testator  directed  his 
trustees  and  the  survivor,  and  the  heirs  of  such  survivor,  to  dis- 
pose of  his  property  to  such  of  his  relations  of  his  mother's  side  as 
were  most  deserving,  and  for  such  charitable  purposes  as  theyshould 
also  think  most  proper  :  one  of  the  trustees  declined  to  act,  and 
Sir  J.  Jekyll,  M.  E.,  directed  that  one-half  of  the  property  should 
go  to  the  testator's  relatives  on  the  mother's  side,  and  the  other 
half  to  charitable  uses. 

So,  in  Salusbury  v.  Denton  (i),  where  a  testator  bequeathed  a 

fund  to  be  at  the  disposal  of  his  widow  by  her  will,  therewith  to 

apply  a  part  to  the  foundation  of  a  charity  school  or  such  other 

charitable  endowment  for  the  poor  of  0.  as  she  might  prefer,  and 

under  such  restrictions  as  she  might  prescribe,  and  the  remainder 

to  be  at  her  disposal  among  the  testator's  relatives  as  she  might 

societies,    and     institutions     "  to     be  (/)  Be  Kenny,  97  L.  T.  130. 

selected  by  A.,"  was  held,  on  the  con-  (g)  Be  Huxtahh,  [1902]  2  Ch.  793. 

text,  to  mean  charitable  societies  and  (h)  4  Vin.  Abr.  485,  2  Eq.  Cas   Ab. 

institutions,  Be  Douglas,  35  Ch.  D.  472.  194.  7  Ves.  58,  n. 
See  also  Arnott  v.  Arnott,  [1906]  1  Ir.  R.  (i)  3  K.  &  J.  529. 

127,  ante,  p.  216. 


DOCTEiNE   OP   CY-PEES— FAILURE— LAPSE.  233 

direct :    the  widow  having  died  without  exercising  her  power  of    chapter  ix 
apportioning  the  fund,  it  was  held  by  Sir  W.  P.  Wood,  V.-C,  that 
the  gift  was  not  void,  but  that  the  Court  would  divide  the  fund  in 
equal  moieties. 

In  Ackiam  v.  Cole  (/),  where  a  testator  bequeathed  the  residue 
of  his  personal  estate  (consisting  partly  of  leasehold  property)  to 
trustees  upon  trust  to  layout  the  same  in  building  such  a  monument 
to  his  memory  as  they  should  think  fit,  and  in  building  an  organ 
gallery  in  the  parish  church,  it  was  held  by  Lord  Langdale,  M.  E., 
that  the  trustees  had  not  rightly  exercised  their  discretion  in  apply- 
ing the  whole  to  the  monument,  and  he  referred  it  to  the  Master 
to  ascertain  in  what  proportion  the  residue  ought  to  be  divided 
between  the  two  objects. 

This  case,  it  will  be  observed,  differs  from  the  preceding,  in  the 
mode  of  division  adopted  by  the  Court ;  the  specific  nature  of  the 
objects  enabling  the  Court  to  apportion  the  fund  between  them 
without  resorting  to  the  expedient  of  cutting  the  knot  by  equal 
division.  But  the  case  is  equally  an  authority  against  holding 
the  bequest  void  for  uncertainty  (k). 

And  if,  instead  of  a  trust  for  a  charitable  and  another  definite 
object,  there  be  a  trust  for  a  charitable  or  another  definite  object, 
as  trustees  shall  appoint,  there  would  be  an  implied  trust  for  both 
in  default  of  appointment  (I). 

In  Doivn  v.  Worrall  (m),  where  the  trust  was  for  charitable  or 
pious  (w)  uses  at  the  discretion  of  the  trustees  or  otherwise  for  the 
benefit  of  the  testator's  sister  and  her  children  ;  one  of  the  trustees 
died  while  part  of  the  fimd  was  still  unappointed,  and  Sir  J.  Leach, 
M.  R.,  held  that  the  unappointed  part  was  undisposed  of  and 
belonged  to  the  next-of-kin.  The  decision  seems  to  be  inconsistent 
with  the  authorities,  and  is  generally  considered  incorrect  (o). 

V.  Doctrine  of  Cy-pres — Failure — Lapse.— Except  so  far  as  Bequest  oi 
the  law  restrains  the  dedication  to  charitable  uses  of  leaseholds  nalw  to"^" 

,.,  „    -r.           „„„      ™,                   ,  „„„                                                           charitable 

(?)  6    Beav.     363.     The    trust    for  p.  228.                                                          purposes 

building   the   organ   gallery   failed   of  (l)  Brown  v.  Higgs,  4  Ves.  708,  5  Ves.   favoured  bv 

course  under  9  Geo.  2,  c.  36,  so  far  as  it  495,  8  Ves.  561  ;  Fordyce  v.  Bridges,  2   ^^^  Courts 

depended     on     the   leaseholds.        See  Phill.     497.     But    see    Thompson    v. 

Grafton  v.  Frith,  20  L.  J.  Ch.  198.  Thompson,  1  Coll.  399,  8  Jur.  839. 

(fc)  In    like    manner,    it    there    are  (ot)  1  My.  &  K.  561. 

several    charitable    objeota,    and    the  (»)  A  "  pious  "  use  is  not  necessarily 

share  of  each  is  undefined,  the  Court  a  charitable  use,  but  may  be  made  so 

will  direct  inquiries  to  ascertain  the  by  the  context :  Heath  v.   Chapman, 

proportion  due   to  each :  Be  Bigley's  2  Drew.  417. 

Trust,  36  L.  J.  Ch.  147  ;  Ghampney  v.  (o)  See  Salusbury  v.  Denton,  3  K.  & 

Davy,  11  Ch.  D.  949;  compare  Hoare  J.  529. 
V.   Osborne,   L.   R.,   1    Eq.  585,  supra 
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CHAPTBB IX.  and  money  chaiged  on  or  arising  out  of  land,  as  explained  in  a 
subsequent  part  of  this  chapter,  "  a  man  may  dispose  of  his  whole 
personal  estate  (p)  to  charitable  purposes  capable  of  enduring  for 
ever,  in  despite  of  the  claims  of  his  nearest  kindred ;  and  disposi- 
tions so  made  are  strongly  favoured  in  point  of  construction  (q) ; 
for  by  a  rule  peculiar  to  gifts  of  this  nature,  if  the  donor  declare 
his  intention  in  favour  of  charity  indefinitely,  without  any  specifi- 
cation of  objects,  or  in  favour  of  defined  objects,  which  happen  to 
fail,  from  whatever  cause ;  although,  in  such  cases,  the  particular 
mode  of  application  contemplated  by  the  testator  is  uncertain  or 
impracticable,  yet  the  general  purpose  being  charity,  such  purpose 
will,  notwithstanding  the  indefiniteness  or  failure  of  its  immediate 
Suchbequests  objects,  be  carried  into  effect"  (r).  Thus,  in  the  case  of  a  gift  to 
oy-pr^s.when.  ^^^  V°°^  ^^  general  (s),  or  to  charitable  uses  generally  (t),  or  for  the 
advancement  of  religion,  expressed  in  the  most  vague  and  indefi- 
nite terms  (u) ;  or  to  such  charitable  uses  as  the  testator's  executor 
shall  appoint,  and  the  testator  revokes  the  appointment  of  the 
executor  {v) ;  or  the  executor  renounces  probate  (in  which,  case  he 
cannot  claim  to  exercise  his  discretion)  (w) ;  or  to  such  charitable 
uses  as  A.  shall  appoint,  and  A.  dies  in  the  lifetime  of  the  testator  (a;), 
or  neglects  or  refuses  to  appoint  (y) ;  or  to  such  charitable  uses  as 
the  testator  himself  shall  appoint  or  has  appointed,  and  he  dies 
without  making  an  appointment  (z),  or  the  instrument  of  appoint- 
ment cannot  be  found  (a),  or  where  the  testator  makes  a  disposition 
in  favour  of  an  object  which  has  no  existence  (b),  or  for  a  purpose 

(p)  Since  the  passing  of  the  Mort-  {u)  Poweracourt    v.    Powarscourt,    1 

main  and  Charitable  Uses  Act,  1891,  Mol.  616;  and  cases  cited  ante,  p.  216. 

impure  personalty  can    be    given  to  (v)  White  v.  White,  1  Br.  C.  C.  12. 

charity,  and  a  testator  can  also  devote  (w)  Att.-Oen.    v.    Fletcher,   5   L.   J. 

his  real  estate  to  charity,   subject  to  N.  S.  C!h.  75. 

the  necessity  of  its  being  sold  within  {x)  Moggridge  v.   Thackwdl,   1   Ves. 

a   certain  time :    see  sect.  x.  of    this  jun.  464,  3  Br.  C.  C.  517,  7  Ves.  36,  13 

chapter.  Ves.  416.     In  this  case,  and  in  Mills  v. 

(q)  Gary  v.  Abbot,  7  Ves.  490  ;  Anon.  farmer,  1  Mer.  55,  Lord  Eldon  went 

!Freem.   CSi.   Ca.   262 ;  Baylis  v.  AtU-  very  fuUy  into  the  general  doctrine. 

Oen.,  2  Atk.  239  ;  Da  Oosta  v.  De  Pas,  The  decision  of  Romill'y,  M.  R.,  contra, 

Amb.  228,  cit.  7  Ves.  76 ;  Johnston  v.  in  Ghamberlayne  v.  Brockett,  41   L.  J. 

Swann,  3  Mad.  457.  Ch.  789,  is  erroneous. 

{r)  First  edition  of  this  work,  p.  216.  {y)  AU.-Oen.  v.  BouUbee,  2  Ves.  jun. 

Mr.    Jarman's   statement   of   the   law  380,  3  Ves.  220. 

must  be  qualified,  so  far  as  gifts  in  (z)  Freem.    Ch.    Ca.    261  ;  Mills   v. 

favour  of  defined  objects  are  concerned,  Fa/rmer,  1  Mer.  65  ;  Commissioners  of 

by  the  decisions  in  Fisk  v.  Att.-Oen.,  Oh.  Don.  v.  Sullivan,  1  D.  &  War.  501  ; 

and  other  cases  ;  see  Re  Ovey,  29  Ch.  D.  OiUan  v.  Oillan,  1  L.  R.  Ir.  114. 

560.  (a)  Att.-Oen.    v.    Syderfen,   1    Vem. 

(«)  Att.-Oen.    V.    Matthews,    2   Lev.  224,  7  Ves.  43,  n. 

167  ;  s.  c.  Att.-Oen.  v.  Peacock,  Knch,  (i)  Att.-Oen.  v.  City  of  London,  3  B. 

245  ;  Att.-Oen.  v.  Ranee,  cit.  Amb.  422.  C.  C.  171  ;  Loscomhe  v.   Wintringham, 

{t)  Clifford  V.   Francis,  Freem.   Ch.  13  Beav.  87 ;  post,  p.   241 ;  Re  Davis, 

Ca.   330 ;  Att.-Oen.   v.   Herrick,   Amb.  [1902]  1  Ch.  876 :  but  see  Att.-Oen.  v. 

712.  Oglandcr,  3  JBr.  C.  C.  166. 
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which  has  become  impossible  (d) ;  or  unnecessary  (e) ;  or  cannot 
legally  be  carried  out  in  the  manner  directed  by  the  testator  (/) ; 
or  bequeaths  to  the  trustees  of  a  charity  who  refuse  to  accept  (g) ; 
or  to  a  particular  charity  by  a  description  equally  applicable  to 
more  than  one  (and  it  is  wholly  uncertain  which  was  intended  (A)); 
or  having  evinced  his  intention  to  give  certain  property  in  charity, 
only  disposes  of  part  of  it  in  favour  of  certain  named  charitable 
purposes  (i),  or  leaves  blanks  in  his  will  for  the  names  of  the  charities 
and  the  proportion  to  be  allotted  to  each  (/) ;  in  these  and  all  such 
cases,  though  the  bequest  would,  upon  the  ordinary  principles 
which  govern  the  construction  of  testamentary  dispositions,  be 
wholly  or  partly  void  for  uncertainty,  yet  the  purpose  being  charity, 
the  Crown  as  parens  patrise,  or  the  Court  of  Chancery,  will  execute 
it  cy-pres  (fc). 

Foreign  charities  are  an  exception  to  the  general  rule,  for  as  the 
court  has  no  jurisdiction  to  administer  a  foreign  charity,  it  cannot 
execute  the  trust  cy-pres.  Consequently  if  the  persons  who  are 
appointed  by  the  testator  to  administer  the  charity  abroad,  dis- 
claim or  refuse  to  accept  the  trusts,  the  gift  fails  (kk). 

The  rule  is  not  displaced  or  superseded  by  a  residuary  bequest 
to  other  charitable  uses  contained  in  the  same  will.  The  legacy 
does  not  fall  into  the  residue ;  for  the  doctrine  is  that  it  fails  in 
the  mode  only  and   not   in  substance;  and   cy-pr^s  means   the 


CHAPTER  IX. 


Exception  in 
the  case  of 
a  foreign 
charity. 


Although 
there  is  a 
residuary 
bequest. 


{d)  Att.-Gen.  v.  Guiae,  2  Vern.  266 ; 
Att.-Oen  V.  Gibson,  2  Bea.  317,  n. 
Hayter  v.  Trego,  5  Russ,  113;  Att.- 
Oen.  V.  Ironmongers'  Cormpany,  Cr.  & 
Ph.  208,  10  a.  &  Kn.  908;  Att.-Gen. 
V.  Olyn,  12  Sim.  84 ;  Martin  v.  Marg- 
ham,  14  ib.  230 ;  Incorporated  Society 
V.  Price,  1  J.  &  Lat.  498 ;  Re  Hyde's 
Trusts,  22  W.  R,  69;  Att.-Gm.  v. 
Bushhy,  24  Bea.  299;  Be  Villers- Wilkes, 
72  L.  T.  323 ;  Se  Mann  [1903]  1  Ch. 
232,  infra  n.  (s).  If  the  performance  of 
the  trust  is  merely  postponed,  any 
accumulations  of  income  will  be  applied 
for  the  purposes  of  the  original  gift : 
Forbes  v.  Forbes,  18  Bea.  652 ;  Att.- 
Gen.  V.  Craven,  21  Bea.  392 ;  if  it  is 
impossible,  the  income  is  applied  cy- 
pres: Att.-Gen.  v.  Bowyer,  3  Ves.  714. 

(e)  Be  Ashton's  Charity,  21  Beav.  115; 
WiUon  V.  Barnes,  38  Ch.  D.  507 ;  Att.- 
Gen.  V.  Day,  [1900]  1  Ch.  31. 

(/)  Martin  v.  Margham,  14  Sim.  230; 
Biscoe  V.  Jackson,  35  Ch.  T>.  460,  re- 
ferred to  below,  pp.  237,  261;  Be  Sutton, 
[1901]  2  Ch.  640 ;  Be  Mann,  [1903]  1 
Ch.  232. 

((/)  AU.-Oen.  V.  Andrew,  3  Ves.  633  ; 


Denyer  v.  Druce,  Taml.  32 ;  Beeve  v. 
Att.-Oen.,  3  Hare,  191. 

(h)  Simon  v.  Barber,  5  Russ.  112; 
Bennett  v.  Hayter,  2  Beav.  81  ;  Be 
Clergy  Society,  2  K.  &  J.  615.  As  to 
misdescription  of  charitable  objects, 
see  Chap.  XXXV. 

(i)  Arnold  v.  Att.-Gen.,  Shower  Pari. 
Ca.  22 ;  and  see  the  cases  on  the  ex- 
clusion of  charitable  gifts  from  the 
doctrine  of  resulting  trusts,  post  Chap. 
XXI. 

(;■)  Pieschel  v.  Paris,  2  S.  &  St.  384  ; 
Be  White,  [1893]  2  Ch.  41.  Seous,  of 
course,  if  the  total  amount  applicable 
to  charity  be  left  in  blank,  Hartshome 
V.  Nicholson,  26  Beav.  58. 

(k)  Lewis  v.  Allenby,  L.  R.,  10  Eq. 
668 ;  Be  Piercy,  65  L.  J.  Ch.  364  ;  Be 
Pyne,  [1903]  1  Ch.  83. 

(kk)  New  V.  Bonaker,  L.  R.,  4  Eq. 
655,  explained  in  Be  Geek,  69  L.  T. 
819.  But  if  the  trustees  are  in  this 
country,  the  Court  has  jurisdiction 
to  settle  a  scheme ;  Re  Vagliano,  75 
L.  J.  Ch.  119;  post  p.  246;  Be 
Davis's  Trust,  61  L.  T.  430. 
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CHAPTEE  IX. 


But  not  if 
contrary 
intention 
appears  by 
the  will. 


Gift  to  parti- 
cular charity. 


nearest  to  that  which  has  so  failed,  not  the  nearest  to  the  testa- 
tor's other  charitable  purposes  (l).  But  if  the  testator  expressly 
provides  that,  in  case  the  particular  mode  of  application  directed 
by  him  should  fail,  the  legacy  shall  fall  into  the  residue,  it  should 
seem  that  the  rule  is  excluded  (m).  For  however  exceptional, 
it  is  a  rule  of  construction,  and  must  yield  to  a  contrary  intention  {n). 
Such  contrary  intention  may  be  collected  by  construction  from 
the  very  terms  of  the  gift ;  which  may  so  clearly  define  the  par- 
ticular object  of  gift  as  to  render  the  testator's  intention  incapable 
of  execution  otherwise  than  in  the  mode  pointed  out  by  the  will. 
The  mode  is  then  of  the  substance,  and  if  it  cannot  be  pursued 
the  legacy  will  fail  altogether.  Thus  in  Att.-Gen.  v.  Bishof  of 
Oxford  (o)  the  bequest  was  "  to  build  a  church  at  W.  where  the 
chapel  now  is  "  ;  the  bishop  (who  was  patron  and  parson)  would 
not  let  it  be  built  there,  and  the  churchwardens  suggested  that 
"the  old  chapel  should  be  repaired,  the  living  augmented,  &c.," 
while  the  next-of-kin  insisted  that  a  new  church  must  be  built  and 
the  surplus  divided  among  them  :  but  Lord  Kenyon  observed 
that  if  the  bishop  objected  he  could  not  interfere ;  that  as  to  re- 
pairing, &c.,  he  could  not  do  that ;  the  intention  must  be  implicitly 
followed,  or  nothing  could  be  done.  So  in  Corbyn  v.  French  {f) 
the  legacy  was  to  the  trustees  of  a  chapel  to  discharge  a  mortgage 
thereon  :  the  mortgage  had  been  already  paid  ofE ;  and  Lord 
Alvanley  held  the  legacy  void  by  the  stat.  9  Geo.  2,  c.  36  ;  but  he 
also  held  that  if  it  had  not  been  so,  it  would  have  been  void  because 
the  object  intended  could  not  be  effected,  and  there  was  no  ground 
to  apply  it  to  any  other  purpose  {q). 

On  the  same  principle,  where  a  testator  bequeathed  money  to 
maintain  an  almshouse  on  a  particular  piece  of  land,  and  the 
trust  could  not  be  carried  out  because  the  almshouse  was  not  in 


(V)  Mayor  of  Lyons  v.  Adv.-Oen.  of 
Bengal,  1  App.  Ca.  91  ;  A.-O.  v.  Day, 
[1900]  1  Ch.  31. 

(m)  See  Mayor  of  Lyons  v.  Adv.-Gen. 
of  Bengal,  1  App.  Ca.  Ill,  115  (the 
Luoknow  Fund) ;  Be  Mandell,  Bandell 
v.  Dixon,  38  Ch.  D.  213. 

(n)  See  Lord  Eldon's  judgment,  J/ojr- 
gridge  v.  Thackwell,  7  Vea.  68,  a  case 
which  illustrates  the  length  to  which 
the  doctrine  has  been  carried. 

(o)  1  Br.  C.  C.  444  n..  and  cited  4  Ves. 
432,  also  2  Ves.  jun.  388,  3  Ves.  646. 
In  Att.-Oen.  v.  Bishop  of  Chester.  1 
Br.  C.  C.  444,  the  legEWjy  was  retained 
until  it  could  be  seen  whether  the 
object  which  the  testator  had  in  view 
could  be  carried  out.    In  Be   Villers- 


Wilhes,  72  L.  T.  323,  there  were  some 
general  words  which  seem  to  have 
prevented  the  total  failure  of  the 
bequest.  If  property  is  given  to  charity 
in  an  uncertain  future  event,  there 
is  a  resulting  trust  in  the  meanwhile : 
Att.-Oen.  V.  Graven,  21  Bea.  392.  As 
to  the  Rule  against  Perpetuities,  see 
ante,  p.  211. 

(p)  4  Ves.  431. 

{q)  Be  White's  Trusts,  33  Ch.  D.  449, 
seems  to  have  been  decided  on  this 
principle,  though  the  V.-C.  (Bacon) 
said  that  the  case  was  "  purely  and 
distinctly  that  of  a  lapsed  legacy."  A 
similar  question  arose  in  Sinnett  v. 
Herbert,  L.  R.  7  Ch.  232,  but  was  not 
decided. 
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mortmain,  it  was  held  that  the  bequest  could  not  be  administered    chapteb  ix. 
cy-pr^s  (r). 

But  if  a  testator  bequeaths  a  sum  of  money  to  establish  a  charity,  Where  land 
involving  the  future  acquisition  of  land  (the  land  to  be  provided  oannSt'be 
from  some  other  source),  the  Court  will  inquire  whether  the  neces-  obtained, 
sary  land  will  be  acquired  within  a  reasonable  time,  and,  if  not,  the  adminL^tered 
legacy  will  be  administered  cy-pr^s,  provided  the  testator  shews  oy-pr^s, 
a  general  intention  in  favour  of  charity  (s). 

In  Att.-Gen.  v.  Bushby  {t),  a  testator  in  1494  devised  property  to  Lapse  of 
be  applied  for  ever  in  the  discharge  of  the  tax  of  the  commonalty  ""''■ 
of  a  certain  town  to  King  Henry  VII.  and  his  successors  ;  it  was 
not  known  what  was  meant  by  the  tax  referred  to,  and  the  freemen 
of  the  town  had  long  been  in  the  habit  of  applying  the  income  for 
their  own  benefit ;  in  1857  the  Court  directed  a  scheme  to  be  pre- 
pared for  the  application  of  the  income  for  the  benefit  of  the  town 
or  its  inhabitants  generally.  In  this  case  it  is  clear  that  the  property 
had  been  dedicated  to  charitable  purposes  by  lapse  of  time,  but  if 
in  a  similar  case  the  question  were  raised  on  the  death  of  the  testator, 
it  may  be  that  the  specific  purpose  for  which  the  property  was 
given  would  be  held  to  have  failed. 

If  a  testator  bequeaths  a  fund,  the  income  of  which  is  to  be 
applied  in  repairing  a  road,  and  the  duty  of  repairing  it  is  after- 
wards by  statute  imposed  on  a  local  authority,  the  authority  is 
entitled  to  be  paid  the  income  (u). 

The  principle  laid  down  in  Att.-Gen.  v.  Bishop  of  Oxford  was  Cherry  v. 
followed  in  Cherry  v.  Mott  {v),  where  a  testator  desired  that,  if  his 
personal  estate  should  be  sufficient  for  the  purpose,  a  presentation  to 
Christ's  Hospital  should  be  bought  for  the  son  of  a  freeman  of  H. ; 
the  personal  estate  proved  insufficient.  Sir  C.  Pepys,  M.  R.,  said  : 
"  This  legacy  is  conditional.  There  is  no  gift  if  the  personal  estate 
be  not  sufficient  to  fulfil  the  contract."  He  added,  "  Another 
objection  is  that  this  is  a  gift  for  a  particular  purpose  which  cannot 
take  effect  by  reason  of  the  refusal  of  the  governors,  and  that  it 

(r)  Ait.-Oen.  v.   Whitchurch,   3  Ves.  queathed  a  sum  for  the  benefit  of  "  M. 

141 ;  Philpott  V.  St.  George's  Hospital,  Institute,"  which  was  a  private  building 

6  H.  L.  C.  338,  and  other  cases  cited  used  for  purposes  beneficial  to  the  in- 

post,  pp.  260  seq.  ;  Be  Taylor,  58  L.  T.  habitants  of  the  locaUty,  but  not  dedi- 

538.  cated  to  charity  :  it  was  held  that  the 

(«)  Gharnberlayne  v.  BrocJcett,  L.  B.  legacy  must  be  administered  under  the 

8  Ch.  206  ;  Biscoe  v.  Jackson,  35  Ch.  direction  of  the  Court.     See  also  WaUis 

D.  460,  where  the  gift  was  to  establish  v.  S.-O.  for  New  Zealand,  [1903]  A.  C. 

a  soup  kitchen  and  cottage  hospital  in  173 ;  Be  White's  Trusts,  supra, 

the  parish  of  S.,  and  this  was  held  to  (()  24  Beav.  299. 

shew  a  general  intention  to  benefit  the  («)  A.-Q.  v.  Day,  [1900]  1  Ch.  31. 

poor  of  the  parish.     So  in  Be  Mann  (v)  1  My.  &  C.  123. 
([1903]    1    Ch.    232)   a   testatrix   be- 
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therefore  fails  altogether."  After  siting  Att.-Gen.  v.  Bishop  of 
Oxford,  and  Lord  Alvanley's  view  of  the  doctrine,  he  referred  to 
the  more  extended  sense  in  which  it  w.is  understood  by  Lord  Eldon, 
and  concluded,  "  In  this  case,  however,  there  is  no  gift  except  in  the 
direction  to  do  that  which  cannot  be  effected.  It  is  not  within 
the  principle  of  those  cases  in  which  the  Court  executes  a  general 
purpose  cy-prds,  the  particular  mode  being  impossible  "  {iv). 

This  case  has  been  referred  to  as  standing  on  special  ground  as 
a  conditional  legacy.  But  as  the  condition  required  only  that  the 
estate  should  suffice  for  the  particular  mode,  the  appellation  of 
"  conditional "  appears  not  to  mark  any  difference  in  kind,  but 
only  the  cogency  of  the  terms  to  indicate  that  the  mode  was  of 
the  substance  of  the  gift  {x). 

Lord  Alvanley  said  he  thought  the  legacy  in  Corhyn  v.  French 
(supposing  it  not  illegal),  as  well  as  the  legacy  in  Att.-Gen.  v.  Bishop 
of  Oxford,  might  each  have  been  applied  in  repairing  the  particular 
building,  though  not  for  any  other  purpose  (y).  But  partial  exclu- 
sion of  the  rule  is  scarcely  less  significant  than  total  exclusion. 
For  the  rule  is  that  where  the  substantial  intention  is  charity,  but 
the  particular  mode  cannot  be  carried  into  effect,  the  Court  (or  the 
Crown)  supplies  another  mode  {z) :  which  other  mode  need  not 
bear  any  absolute  resemblance  to  that  intended  by  the  testator ; 
only  it  must  first  be  ascertained  that  none  can  be  found  nearer  to 
it  (a).  Thus  a  trust  for  redemption  of  British  slaves  in  Barbary 
having,  after  a  long  continuance,  failed  for  want  of  objects,  was 
executed  by  Lord  Cottenham  in  favour  of  charity  schools  in 
England  and  Wales  (6).  This  must  be  borne  in  mind  in  considering 
the  cases  that  remain  to  be  noticed. 


Cases  of  In  Clark  v.  Taylor  (c),  a  legacy  was  bequeathed  "  to  the  treasurer 

"  lapse." 

CUrh  V.  («")  ^^  University  of  London  Fund,  (z)  Per  Lord  Eldon,  7  Ves.  69.     See 

Taylor.  [1909]  2  Ch.  1,  is  another  instance  of  also  per  Grant,  M.  R.,  9  Ves.  405.    And 

x,._  .i_-i._- c X.  1— : i.-j-j  ggg  Pease  v.  Pattinson,  32  Ch.  D.  154 

(Hartley  Colliery  Fund) ;  Biscoe  v. 
Jackson,  35  Ch.  D.  460. 

(a)  Per  Lord  Cottenham,  Cr.  &  Ph. 
227.  Originally  the  rule  seems  to  ha;ve 
been  wholly  unqualified,  for,  according 
to  Wilmot,  C.  J.  (Opin.  32,  33),  "  the 
Court  thought  one  kind  of  charity  would 
embalm  a  testator's  memory  as  well  as 
another." 

(6)  Att.-Gen.  v.  Ironmongers'  Com- 
pany,  Cr.  &  Ph.  208,  10  CI.  &  Fin.  908. 
Att.-Oen.  V.  Edalji,  97  L.  T.  292,  was  the 
case  of  a  denominational  school  being 
closed. 

(c)  }  Prew.  642. 


{w)  Re  University  of  London  Fund, 
[1909]  2  Ch.  1,  is  another  instance  of 
the  doctrine  of  oy-prds  being  excluded, 
the  legacy  being  conditional  on  a  specific 
scheme  being  carried  out. 

(x)  As  to  conditional  legacies  to 
charities  being  void  under  the  Rule 
against  Perpetuities,  see  Ohaniberlayne 
V.  Brockett,  h.  R.  8  Ch.  206,  post,  p.  280. 

{y)  See  also  New  v.  Bonaker,  L.  R., 
4  Eq.  655,  where  a  legacy  to  be  applied 
for  a  charitable  purpose  in  a  foreign 
ooimtry  having  been  refused  by  the 
government  of  that  country,  apparently 
on  grounds  of  public  policy,  it  was  not 
argued  that  it  should  be  applied  oy-prds 
in  this  country.  Cf.  Att.-Oen.  v.  City 
of  London,  3  Br.  C.  C.  171. 
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of  the  Female  Orphan  School  at  G.,  patronised  by  Mrs.  E.,  for  the  chapter  ix. 
benefit  of  that  charity  "  ;  the  school  had  been  established  and 
maintained  by  Mrs.  E.  at  her  own  expense,  without  treasurer  or 
other  official,  and  seems  to  have  come  to  an  end  about  the  same 
time  that  the  testator  died(d).  Kindersley,  V.-C,  said  there  was 
a  recognised,  distinction  between  a  gift  showing  a  general  charitable 
purpose,  and  pointing  out  the  mode  in  which  it  was  to  be  carried 
into  effect,  and  a  gift  to  a  particular  institution ;  that  here  the 
institution  being  a  mere  private  school  maintained  by  the  benefi- 
cence of  Mrs.  E.,  he  could  not  say  the  legacy  was  to  go  to  any  other 
institution.  But  this  decision  has  been  questioned,  and,  according 
to  the  later  authorities,  it  clearly  cannot  be  supported  unless  it 
went  on  the  ground  that  the  school  had  come  to  an  end  before  the 
testator's  death,  so  that  the  legacy  lapsed. 

In  Russell  v.  Kellett  (e),  a  legacy  of  fixed  amount  was  given  to  Hussell  v. 
each  of  a  number  of  poor  persons  answering  a  certain  description  ;  ^^^''*'- 
some  of  them  survived  the  testatrix,  but  died  before  payment,  and 
it  was  held  by  Stuart,  V.-C,  that  their  legacies  lapsed.  He  said 
the  doctrine  of  cy-pr&s  meant  that  some  other  object  could  be 
found  in  a  reasonable  degree  nearly  answering  the  object  mentioned 
by  the  testatrix,  but  that  here  was  such  a  singular  and  particular 
definition  of  the  objects  as  made  it  impossible  to  find  any  other  so 
nearly  resembling  them  as  to  justify  the  application  of  the  doctrine. 
The  will  also  gave  the  residue  of  the  property  to  the  legatees  in 
proportion  to  their  legacies,  and  it  was  held  that  only  those  living 
at  the  time  of  distribution  could  take.  The  case  was  a  peculiar 
one,  and  is  probably  not  valuable  as  an  authority  on  the  general 
principle  (/). 

In  Marsh  v.  Means  (g),  a  testator  gave  a  legacy,  payable  after  Marsh  \. 
the  death  of  his  wife,  for  continuing  a  certain  publication  (which  '""*' 
had  been  published  by  the  Association  for  Promoting  Humanity 
to  Animals)  according  to  principles  stated  in  one  of  its  numbers, 
viz.  to  expose  cruelty  to  animals,  to  diffuse  moral  and  religious 
information,  &c.  At  the  date  of  the  will  the  pubHcation  had  been 
discontinued,  and  the  association  itself  was  extinct ;  and  it  was 
held  by  Wood,  V.-C,  that  this  was  not  a  bequest  for  promoting 
these  principles,  but  for  continuing  the  publication  of  this  par- 
ticular book,  which  brought  the  case  within  Clark  v.  Taylor,  so  that 

(d)  See    Se    Slevin,    [1891]    2    Ch.       Rymer,  [1895]  1  Ch.  at  p.  32. 

236 ;  Se  Bymer,  [1895]  1  Ch.  19.  (17)  5  W.  R.  815,  also  reported  (but 

(e)  3  Sm.  &  Gif.  264,  ante.  obscurely)  3  Jur.  N.  S.  790. 
(/)  See   per   Lord   Herschell  in   Re 
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the  doctrine  of  cy-pres  was  not  applicable,  and  the  gift  lapsed  by 
extinction  of  the  object. 

Again,  in  Fisk  v.  Att.-Gen.  (h),  where  a  legacy  was  given  "  to  the 
Ladies'  Benevolent  Society  at  L.  as  part  of  its  ordinary  funds," 
and  before  the  testator's  death  the  society  ceased  to  exist,  Wood, 
V.-C,  said  it  has  been  expressly  decided  by  Clark  v.  Taylor  and 
Russell  v.  Kellett,  that  when  a  gift  was  made  by  will  to  a  charity 
which  had  expired,  it  was  as  much  a  lapse  as  a  gift  to  an  individual 
who  had  expired ;  and  that  though  the  point  might  some  day 
require  further  consideration,  he  could  not  interfere  with  the 
settled  authorities. 

Clark  V.  Taylor  and  Fisk  v.  Att.-Gen.  were  followed  by  Pearson, 
J.,  in  Re  Ovey  {i),  and  by  the  Court  of  Appeal  in  Re  Rymer  (j),  where 
the  authorities  were  discussed  at  length. 

The  question  sometimes  arises  as  to  the  degree  of  failure  or  cesser 
of  a  charitable  institution  which  will  constitute  a  lapse.  Thus,  in 
Re  Waring  (k),  a  testatrix  bequeathed  a  legacy  to  the  "  St.  A. 
School,"  which,  at  the  date  of  the  will,  was  carried  on  under  a  trust 
deed  as  a  Church  of  England  school  under  the  management  of  the 
vicar  of  the  parish ;  before  the  death  of  the  testatrix  the  school 
ceased  to  be  carried  on  during  the  week  in  accordance  with  the 
trust  deed,  but  was  used  on  Sundays  as  a  Simday  school :  it  was 
held  by  Kekewich,  J.,  that  the  legacy  had  not  lapsed. 

If  the  bequest  is  to  a  named  institution  merely  as  the  instru- 
ment for  executing  the  testator's  charitable  intent,  which  he  fully 
describes,  the  failure  of  the  institution  will  not  involve  the  failure 
of  the  charitable  trust  (kk). 

It  is  also  clear  that,  where  the  charitable  object  fails  after  the 
testator's  death,  and  before  the  legacy  has  been  paid,  the  gift  wiU 
not  lapse.  In  Hayter  v.  Trego  (l),  where  the  bequest  was  to  "  the 
D.  Asylum  for  Female  Penitents,"  which  was  dissolved  after  the 
testator's  death,  it  was  assumed  that  the  legacy  was  to  be  applied 
cy-pres,  the  only  question  argued  being  whether  this  should  be  done 
by  the  Crown  or  by  the  Court.    And  in  Re  Slevin  (m),  it  was  held  that 

tinuanoe  of  branch). 

(k)  [1907]  1  C!h.  166. 

(kk)  Marsh  v.  Att.-Gen.,  2  J.  &  H.  61. 
Compare  Att.-Oen.  v.  Stephens,  3  My. 
&  K.  347  (abolition  of  office);  Be 
Rymer,  [1895]  1  Ch.  19;  Ee  Mann, 
[1903]  1  Ch.  232. 

(I)  S  Buss.  113. 

(m)  [1891]  2  Ch.  236,  reversing  the 
decision  of  Stirling,  J.,  [1891]  1  Ch. 
373.  Compare  the  cases  cited  supra 
p.  235,  n.  (d),   in  some  of  which  the 


(h)  L.  E.,  4  Bq.  521.  See  also  Lar^- 
ford  V.  Oowland,  3  Gif.  617  ;  Makeovm 
V.  Ardagh,  Ir.  R.,  10  Eq.  445.  But  see 
the  observations  of  Lord  Selborne,  C.  in 
Ghamberlayne  v.  Brockett,  L.  R.,  8  Ch. 
211. 

(»)  29  Ch.  D.  560. 

{/)  [1895]  1  Ch.  19.  See  also  Re  Joy, 
60  L.  T.  175 ;  Re  Dames'  Trusts,  21 
W.  R.  154 ;  Re  Adams,  4  T.  L.  R.  757 
(amalgamation  with  other  institution); 
Re  Bradfield,  8  T.  L.  R.  696  (discon- 
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a  charitable  bequest  to  an  institution  which  ceases  to  exist  after  chapter  ix. 
the  testator's  death,  and  before  the  legacy  has  been  paid,  does  not 
lapse  so  as  to  let  in  the  residuary  legatee,  but  will  be  applied  by  the 
Crown  for  some  analogous  purpose  of  charity,  irrespective  of  whether 
or  not  any  general  charitable  intention  that  the  fund  shall  be  ad- 
ministered cy-pres  is  indicated  by  the  will,  on  the  ground  that,  as 
the  charity  existed  at  the  testator's  death,  the  legacy  became  the 
property  of  that  charity. 

The  case  of  Marsh  v.  Mecms,  above  cited,  was  not  an  ordinary  case 
of  lapse,  because  the  object  of  the  gift  had  ceased  to  exist  before 
the  date  of  the  will.  Probably  the  decision  turned  on  the  specific 
nature  of  the  gift,  and  if  it  had  been  expressed  in  more  general  terms 
effect  might  have  been  given  to  it.  Thus  in  Coldwell  v.  Holme  {mm) ,  a 
testatrix  bequeathed  2001.  to  "  The  Benevolent  Institution  for  X." 
(describing  the  charitable  objects  of  the  institution),  an  institution 
which  had  existed,  but  had  ceased  to  exist  at  the  date  of  the  will ; 
there  was,  however,  at  the  date  of  the  will  an  old-estabUshed  society 
called  "  The  Royal  M.  Society  for  X.,"  and  it  was  held  that  this 
society  was  entitled  to  the  legacy.  Possibly  the  same  result  might 
have  been  reached  by  appljdng  the  doctrine  of  cy-pres. 

In  Re  Buck  (n),  a  legacy  was  bequeathed  to  a  friendly  society  Doctrine  o£ 
which  was  established  to  provide  annuities  for  its  members  and  pHedwh^e 
their   widows   and    children,    if    in    distressed    circumstances ;  bequest  not 
the    legacy    was     not    required,    because    the    funds    of    the  '^1"^®  " 
society  were  sufficient  to  provide  for  the  surviving  annuitants  :   it 
was  held  that  the  legacy  had  not  lapsed  and  was  applicable  cy-pr^s. 

If  there  is  a  gift  to  a  charitable  institution  by  name,  and  no  such  where  insti- 
institution  can  be  found  to  have  existed,  this  does  not  necessarily  *"''?^^^^'^ 
prevent  the  legacy  from  being  successfully  claimed  by  another 
institution,  similar  in  name  or  in  object  to  the  non-existent  institu- 
tion (o).  If,  however,  there  is  no  institution  which  can  establish 
its  claim,  it  will  generally  be  presumed  that  the  testator,  in  naming 
the  institution,  merely  intended  to  indicate  the  purpose  to  which 
he  wished  the  legacy  applied,  for  it  is  clear  he  could  not  have 
intended  to  benefit  a  particular  institution,  and  the  legacy  will  be 
apph'ed  cy-prSs  (p). 

particular  scheme  which  the  testator  Braithwaite  v.  Att.-Oen.,  [1909]  1  Ch. 

had  in  mind  could  not  be  carried  out.  510. 

(mm)  2  Sm.  &  6.  31.  (o)  See  the  cases  referred  to  infra, 

(n)  [1896]   2    Ch.    727.     A  friendly  note  (r),  and  in  Chap.  XXXV. 

society  is  not  prima  facie  a  charitable  (p)  Loecombe    v.     Wintringham,    13 

institution,  and  if  it  comes  to  an  end  Beav.  87 ;  Be  Maguire,  L.  R.,  9  Eq. 

its  funds   are  not  applicable  cy-pr6s ;  632  ;  Be  Bymer,  [1895]  1  Ch.  19 ;  Be 

Cunnaek  v.  Edwards,  [1896]  2  Ch.  679;  Davis,  [1902]  1  Ch.  876. 

J. — VOL.    I.  16 
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are  several 
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equally 
answering  the 
description. 


Where  legacy 
conditional. 


It  sometimes  happens  that  a  legacy  is  given  to  a  particular 
institution  by  a  description  equally  applicable  to  more  than  one. 
It  cannot  here  be  presumed  that  the  testator  did  not  intend  to 
select  one  in  particular.;  for  he  may  have  known,  and,  con- 
sidering the  terms  of  the  bequest,  probably  did  know,  only  one 
answering  the  description ;  yet,  as  it  cannot  be  ascertained 
which,  the  particular  purpose  fails ;  nevertheless  it  is  clear  that 
the  legacy  will  be  applied  cy-pres,  or  divided  between  the  two 
institutions  (r). 

Cherry  v.  Mott  (s)  shows  that  there  may  be  a  conditional  legacy 
to  a  charity  as  well  as  for  any  other  purpose,  and  that  if  the  con- 
dition is  not  fulfilled  the  legacy  fails  in  substance.  And  if  the 
condition  is  such  that  it  need  not  be  performed  within  the  limits 
allowed  by  the  Rule  against  Perpetuities,  the  gift  is  void  {t).  Such 
cases  must  be  distinguished  from  those  where  the  intention  is  to 
give  a  fund  to  charity  at  once,  though  there  may  be  an  indefinite 
suspense  or  abeyance  in  its  actual  application.  If  the  particular 
purposes  may  be  answered,  though  not  immediately,  the  fund  will 
be  retained — how  long  does  not  clearly  appear :  but  if  those  pur- 
poses turn  out  on  inquiry  to  be  impracticable,  then  the  fund  wUl  be 
applied  cy-pr^s.  And  during  such  retention  there  is  no  resulting 
trust  for  heir  or  next-of-kin  (m). 

It  has  been  already  mentioned  that  where  a  testator  shews  an 
intention  to  devote  certain  property  to  charitable  purposes,  and 
fails  to  specify  all  or  some  of  them,  the  property  so  undisposed  of 
will  be  applied  cy-pres  {v).  It  is  also  explained  in  a  subsequent 
chapter  {w)  that  gifts  to  charity  are  an  exception  to  the  doctrine 
of  resulting  trusts  in  this  respect,  that  where  property  is  given  to 
a  charity  and  the  income  afterwards  increases,  so  that  there  is  a 
surplus  after  satisfying  the  purposes  for  which  it  was  given,  this 
surplus  is  also,  as  a  general  rule,  applicable  cy-pres. 

Cases  within        It  remains  to  be  noticed,  that  the  cy-pres  doctrine  does  not  apply 

Aote.  °^  ™*'°  *o  bequests  which  are  made  void  by  the  Mortmain  Act  of  1736  or 

1888,  and  therefore  a  bequest  of  money  to  be  laid  out  in  land  is  not 

executed  cy-pr^s,  i.e.,  applied  to  an  allowed  charitable  purpose. 


Where 
charitable 
purposes  do 
not  exhaust 
the  fund. 


Surplus 
income. 


(r)  Bennett  v.  Hayter,  2  Beav.  81 ; 
Be  CUrgy  Society,  2  K.  &  J.  615 ;  Be 
Alchin's  Trusts,  L.  R.,  14  Eq.  230,  and 
the  other  cases  cited  above,  p.  236. 

(«)  1  My.  &  C.  132,  ante,  p.  237. 

if)  As  to  the  application  of  the  Rule 
against  Perpetuities  to  charities,  post, 
p.  280. 

(m)  Att.-Oen.  v.  Oglander,  3  Br.  C.  C. 


166 ;  Abhott  v.  Fraser,  L.  R.,  6  P.  C. 
96 ;  Ohamberlayne  v.  Brodcelt,  L.  R.,  8 
C!h.  206  ;  Biscoe  v.  Jackson,  35  Ch.  D. 
460  ;  Be  Bobinson,  [1892]  1  Ch.  95  ;  Be 
Vilkrs- Wilkes,  72  L.  T.  323,  and  the 
other  cases  referred  to  above,  p.  235. 

(v)  Supra,  pp.  234  seq. 

{w)  Chap.  XXI.  Be  Ashton's  Charity, 
27  Bea.  115. 
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But  an  express  gift  over,  in  case  the  charitable  gift  cannot  by  law    chapter  ix. 
take  efiect,  is  valid  {x). 

The  reason  preventing  a  gift  which  is  void  under  the  Mortmain  Illegal 
Act  from  being  applied  cy-pres,  namely  that  it  is  made  void  by  P™T°^^^- 
the  statute,  also  appHes  to  other  gifts  for  purposes  which  are 
expressly  forbidden  (y).  And  a  similar  rule  applies  to  a  bequest, 
if  the  purposes  for  which  it  is  made  are  illegal  because  they  are 
contrary  to  the  policy  of  the  law  :  such  a  gift  cannot  be  applied 
cy-pres,  although  the  intention  of  the  testator  is  to  benefit  (accord- 
ing to  his  ideas)  a  certain  section  of  the  public.  On  this  principle 
bequests  for  promoting  doctrines  inconsistent  with  Christianity,  or 
morality,  or  with  the  fundamental  doctrines  of  the  British  con- 
stitution, or  for  purchasing  the  discharge  of  persons  imprisoned 
for  poaching,  have  been  held  void  (z).  But  where  the  reason  why 
a  bequest  cannot  be  applied  in  a  particular  way  is  that,  although 
not  expressly  forbidden,  it  nevertheless  contravenes  the  policy  of 
a  statute,  then  if  the  main  object  of  the  bequest  is  charitable  and 
is  sufficiently  general  it  will  be  applied  cy-pres.  Thus  in  Da  Costa 
V.  De  Pas  [a),  a  bequest  for  instructing  people  in  the  Jewish 
religion  was  held  to  be  contrary  to  the  law  relating  to  the 
Established  Church,  and  was  applied  cy-pres.  So  in  Cary  v. 
Abbot  (6),  a  bequest  for  bringing  up  poor  orphan  children  in  the 
Roman  Catholic  faith  was  held  to  be  void  only  in  the  manner  and 
not  in  the  substance,  and  was  applied  cy-pres.  Such  bequests 
would,  at  the  present  day,  be  held  to  be  legal  in  all  respects  (c). 
In  Att.-Gen.  v.  Vint  [d),  a  bequest  for  providing  the  inmates  of  a 
workhouse  with  fermented  Hquor  was  directed  to  be  administered 
cy-pres,  in  such  a  way  as  not  to  contravene  the  provisions  of  the 

(x)  Att.-Oen.  y.\Tancred,  1  Ed.  10,  1  (z)  De  Themmines  v.  De  Bonneval, 

W.  Bl.  90,  Amb.  354 ;  De  Themmines  v.  5  Russ.  288;  Briggs  v.  Hartley,  19  L.  J. 

De  Bonneval,  5  Russ.  288.    Robinson  v.  Ch.  416  ;    Thompson  v.  Thompson,  1 

Robinson,    19    Beav.    494;    Garter  v.  Coll.  395:  Russell  v.  Jackson,  10  Ha. 

Green,  3  K.-&  J.  691;  Warren  \.  Rudall,  204;  Thrupp  v.  Collett,  26  Bea.  125. 

4  ib.  618 ;  and  per  Lord  Eldon,  Sibley  As   to  Briggs  v.    Hartley,  see  supra, 

V.  Perry,  7  Ves.  522 ;  overruling  Att.-  p.  216,  n.  (p). 

am.Y.Tyndaa,Z'EA.2m.    The  grounds  (o)  Amb.  228.     K  the  bequest  had 

of  the  decision  in  Att.-Qen.  v.  Hodgson,  been  merely  in  aid  of  worslup  in  ao- 

15  Sim.  150,  shew  that  it  is  not  an  cordance  with  the  Jewish  religion,  it 

authority  against  the  validity  of  such  would  apparently  have  been  good  even 

a  gift  over.     But  as  to  those  grounds,  in  1754:  see  3  Mer.  p.  393,  n. 

see  Warren  v.  Rudall,  4  K.  &  J.  603,  (6)  7  Ves.   490,  and  see  per  Lord 

stated  post,  Ch.  X.  Eldon,  17  Ves.  p.  487. 

(y)  See  Att.-Qen.  v.  Whorioood,  1  Ves.  (c)   See  the   enactments  and  cases 

Sen.   534  ;  Moggridge  v.  Thachwell,  7  referred  to,   ante,   pp.   208  seq.,  and 

Ves.  36  ;  Sims  v.  Quinlan,  16  Ir.  Ch.  the  general  principle  in  favour  of  gifts 

191  ;  17  Ir.  Ch.  43  where  the  subject  for  religious    purposes,  stated  supra, 

is  discussed.    The  dicta  of  the  judges  p.  216. 

in  the  various  cases  are  not  easy  to  {d)  3  De  G.  &  S.  704. 
reconcile. 
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law  relating  to  workhouses.  But  if  the  testator  has  no  general 
charitable  intention  and  has  only  a  particular  object  in  view, 
which  is  illegal,  then  the  bequest  fails  altogether  (e) . 


Whether 
the  Crown 
or  the  Court 
administers 
charity. 


The  general  law  of  charities  is  beyond  the  scope  of  this  treatise, 
but  it  may  be  mentioned  that  with  respect  to  the  particular  cases 
in  which  the  Crown,  and  those  in  which  the  Court,  undertakes  the 
office  of  administering  charities,  the  distinction  seems  to  be,  that 
where  the  bequest  is  by  the  intervention  of  trustees,  even  though 
those  trustees  die  in  the  testator's  lifetime  or  refuse  to  act,  it  de- 
volves upon  the  Court  (/) ;  but  where  the  object  is  charity  without 
a  trust  interposed,  the  direction  must  be  by  the  sign  manual  of  the 
Sovereign  (g).  Accordingly,  in  Re  Pyne  (h),  where  the  testatrix  gave 
her  residuary  estate  to  trustees  in  trust  for  such  charitable  pur- 
poses as  she  might  thereafter  specify  by  codicil,  and  she  failed  to  do 
so,  it  was  held  that  the  Court  had  jurisdiction  to  direct  a  scheme. 
In  a  case  (i)  where  there  was  a  bequest  to  a  voluntary  charitable 
society,  which  existed  when  the  will  was  made,  and  also  at  the  death 
of  the  testator,  but  was  dissolved  before  his  assets  could  be  adminis- 
tered, it  was  held  that  the  execution  devolved  on  the  Court. 

But  this  decision  seems  to  have  proceeded  partly  on  the  ground . 
that  the  testator  shewed  a  general  charitable  intention ;  and  in 
Re  Slevin  (j),  where  there  was  a  legacy  to  a  charitable  institution 
which  was  in  existence  at  the  death  of  the  testator,  but  ceased  to 
exist  before  legacy  was  paid,  it  was  held  that  the  legacy  feU  to  be 
administered  by  the  Crown. 

Both  the  Crown  and  the  Court,  however,  in  the  exercise  of  their 
discretion,  alike  act  upon  the  principle  of  adhering  as  closely  as 
possible  to  the  spirit  of  the  donor's  expressed  or  presumed  in- 
tention (k). 

Where  the  testator's  object  is  sufficiently  defined,  and  is  capable 
of  being  carried  into  effect,  it  will  not  be  departed  from  upon  a 
notion  of  more  extended  utility  (I). 

(e)  See  per  M.  R.  in  Ait.-Gen.  v. 
Hurst,  2  Cox,  364  :  Oarbery  v.  Cox,  3 
Ir.  Oh.  R.  23L 

(/)  Moggridge  v.  Thackwell,  7  Ves. 


36  ;  Pake  v.  Archbishop  of  Canterbury, 
14  Ves.  364 ;  Att.-Oen.  v.  Gladstone,  13 
Sim.  7 ;  Reeve  v.  Att.-Oen.,  3  Hare, 
191  ;  Pococh  V.  Att..Oen.  3  Oh.  D.  342  ; 
Be  Huxtable,  [1902]  2  Ch.  793.  But 
the  Court  frequently  dispenses  with  a 
scheme  if  the  testator  has  given  his 
trustees  an  absolute  discretion  of  de- 
termining the  objects  of  a  charitable 
gift :  ante,  p.  227. 


(g)  Att..aen.  v.  Fletcher,  6  L.  J.,  N. 
S.,  Ch.  75,  Pepys,  M.  R. ;  Denyer  v. 
Druce,  Taml.  32  ;  Kane  v.  Cosgrave,  Ir. 
R.,  10 Eq.  211.  SeeAtt.-Oen.  v.  Herrick. 
Amb.  712,  and  the  note  to  Da  Costa  v. 
De  Pas,  Arab.  228.  In  Felan  v.  Russell, 
4  Ir.  Eq.  701,  the  trustee  died  before  a 
scheme  was  settled. 

(A)  [1903]  1  Ch.  83. 

(i)  Hayter  v.  Trego,  5  Rusa.  113. 

(j)  [1891]  2  Ch.  236. 

(t)  7  Ves.  87. 

{I)  Att.-Gen.  v.  Whiteley,  11  Ves.  241. 
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In  Wallis  v.  Sol.-Gen.  for  New  Zealand  (e),  the  question  was 
raised  whether,  if  a  charity  instituted  by  a  Crown  grant  to  trustees 
becomes  impossible  of  performance,  the  Court  has  jurisdiction  to 
administer  it  cy-pres,  but  in  the  view  of  the  case  taken  by  the 
Jtidicial  Committee,  the  point  became  immaterial  (/). 

Where  a  pecuniary  legacy  is  bequeathed  absolutely  to  a  person, 
to  be  applied  for  such  charitable  purposes  as  he  may  in  his 
discretion  select,  or  is  bequeathed  absolutely  to  a  corpora- 
tion existing  for  only  charitable  purposes,  the  Court  will  direct 
payment,  without  requiring  that  a  scheme  be  settled  by  itself  for 
its  appropriation  {g).  And  the  same  rule  obtains  where  a  legacy  is 
given  to  the  treasurer  or  other  officer  of  a  charitable  institution, 
though  not  a  corporation,  to  become  part  of  the  general  funds  of 
that  institution  {h).  But  where  the  legacy  is  to  be  applied,  not  as 
part  of  the  general  funds  of  the  institution,  but  for  certain  perma- 
nent charitable  trusts,  which  the  testator  has  pointed  out,  the  Court 
will  take  upon  itself  to  insure  the  accomplishment  of  the  testator's 
object  by  a  scheme  of  its  own  (i). 

And  if  a  legacy  is  bequeathed  for  a  charitable  purpose,  subject 
to  a  continuing  condition,  the  fund  may  be  retained  in  court  and 
the  income  paid  out  so  long  as  the  condition  is  complied  with  (m). 

Where  a  legacy  is  given  to  a  foreign  charity,  the  Court  will  direct 
it  to  be  paid  to  the  persons  appointed  by  the  testator  to  receive  it, 
and  will  not  take  upon  itself  to  administer  the  fund  (j).  Neverthe- 
less the  Court  has  jurisdiction  to  secure  a  legacy  given  for  charitable 


CHAPTER  IX. 


Crown 
charity. 


Where  the 
Court  will  pay 
legacies  to  a 
charity  with- 
out a  scheme. 


Continuing 
condition. 


Foreign 
charity. 


(e)  [1903]  A.  C.  173. 

(/)  Their  lordships  held  that  the 
donors  were  certain  Maori  chiefs.  The 
Court  of  Appeal  in  New  Zealand 
thoughtthat  the  Crown  was  thegrantor, 
as  the  natives  had  merely  a  right  of 
occupation,  and  not  a  legal  title  which 
they  could  transfer  to  anyone  else ;  this 
seems  the  correct  view  (see  [1901]  A.  C. 
p/  567).  The  Court  of  Appeal  also 
thought  that,  according  to  the  law  of 
New  Zealand,  the  Crown,  as  parens 
patriae,  has  the  duty  not  only  of  enforc- 
ing charitable  trusts,  but  also  of  pro- 
tecting the  rights  of  tho  natives  in 
respect  of  land  occupied  by  them,  and 
that  where  these  two  duties  conflict, 
the  Court  may  have  a,  difficulty  in 
applying  the  doctrine  of  cy-pr^s.  The 
Judicial  Committee  failed  to  appreciate 
this  point. 

ig)  Waldo  v.  Oaky,  16  Ves.  206; 
Horde  v.  Earl  of  Suffolh,  2  My.  &  K. 
97 ;  Warren  v.  Clancy,  [1898]  1  Ir.  R. 
512;  Richardson  v.  Murphy,  [1903]  1  Ir. 


R.  227 ;  Society /or  the  Propagation  of  the 
Gospel  in  Foreign  Parts  v.  Att.-Gen.,  3 
Buss.  142  ;  Walsh  v.  Gladstone,  1  Phil. 
290. 

{h)  See  Wellbeloved  v.  Jones,  1  S.  & 
St.  43 ;  Re  Barnett,  29  L.  J.  Ch.  871  ; 
Re  Lea,  34  Ch.  D.  528;  In  bonis 
McAidiffe,  44  W.  R.  304. 

(>')  lb. ;  Corp.  of  Sons  of  the  Clergy  v. 
Mose,  9  Sim.  610. 

(m)  Re  Robinson,  [1892]  1  Ch.  95; 
[1897]  1  Ch.  85. 

(j)  Provost,  dkc,  of  Edinburgh  v. 
Aubery,  Amb.  236 ;  Collyer  v.  Burnett, 
Taml.  79 ;  Mitford  v.  Reynolds,  1  Phil. 
194;  Errxry  v.  HiU,  1  Russ.  113.  See 
Mayor  of  Lyons  v.  Edst  India  Company, 
1  Moo.  P.  0.  C.  293.  In  Re  Fraser,  22  Ch. 
D.  827,  a  bequest  was  given  for  the 
benefit  of  the  blind  in  Inverness-shire, 
and,  the  executor  having  declined  to 
act,  leave  was  given  to  the  Attorney- 
General  to  apply  to  the  Scotch  Court 
for  the  settlement  of  a  scheme.  Com- 
pare Forbes  v.  Forbes,  18  Bea.  552. 
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Commis- 


purposes  by  a  subject  of  the  Crown,  whether  in  or  out  of  this  country, 
and  will  sometimes  order  the  fund  to  be  carried  to  a  separate  account 
in  Court,  and  the  income  only  paid  over  to  the  person  named  in 
the  will,  subject  to  an  account  of  the  mode  of  its  application  {k). 
And  if  a  fund  is  given  to  English  trustees  to  be  retained  and  invested 
in  this  country,  for  the  benefit  of  a  foreign  charity,  the  Court  has 
jurisdiction  (which  it  will  exercise  in  a  proper  case)  to  settle  a 
scheme  (l). 

As  already  explained,  the  Court  wiU  not  apply  the  cy-pres 
doctrine  to  a  foreign  charity,  unless  the  trustees  are  within  the 
jurisdiction  (m). 

It  will,  of  course,  be  remembered  that  under  the  Charitable  Trusts 
Acts,  1853  to  1894,  the  Charity  Commissioners,  and  in  some  cases 
the  Board  of  Education,  have  power  to  frame  schemes  for  the 
application  or  management  of  endowed  charities  (n).  Such  schemes 
ought  to  be  framed  in  accordance  with  the  doctrine  of  cy-prSs,  and 
if  any  scheme  is  framed  on  a  wrong  principle  the  Court  wiU 
vary  it  (nn). 


Policy  of 
early  times  in 
regard  to 
charity. 


VI.  The  Mortmain  Acts  of  1736  and  1888  (o).— "The  policy  of 
early  times,"  says  Mr.  Jarman  (p),  "  strongly  favoured  gifts,  even 
of  land,  to  charitable  purposes.  Thus,  not  only  was  no  restraint 
imposed  on  such  dispositions  by  the  early  statutes  of  wills,  but  the 
act  of  43  EUz.  c.  4  (q),  as  construed  by  the  Courts,  tended  greatly 
to  facilitate  gifts  of  this  nature,  such  act  having  been  held  to  author- 
ise testamentary  appointments  to  corporations  for  charitable  uses  (r), 
and  even  to  enlarge  the  devising  capacity  of  testators,  by  rendering 
valid  devises  to  those  uses  by  a  tenant  in  tail  (s) ;  and  also  by  a 
copyholder,  without  a  previous  surrender  to  the  use  of  the  will  (t), 
though  it  was  admitted  that  the  statute  did  not  extend  to  the 
removal  of  personal  disabilities,  such  as  infancy,  lunacy,  and  the 
like  (m). 


(*)  AU.-Oen.  v.  Lepine,  2  Sw.  181  ; 
Att.-Oen.  V.  Sturge,  19  Beav.  597. 

{I)  Be  Vagliano,  75  L.  J.  Oh.  119. 

(to)  New  V.  Bonaker,  L.  R.,  4  Eq.  655, 
ante,  p.  235. 

(re)  See  for  example  Be  Peel's  School, 
L.  R.,  3  Ch.  543 ;  Be  Gilchrist  Educa- 
tional  Trust,  [1895]  1  Ch.  367.  Educa- 
tional  charities  are  now  under  the  con- 
trol of  the  Board  of  Education  :  Board 
of  Education  Act,  1899;  Orders  in 
Council,  1900  to  1902. 

{nn)  Be  Gampden  Charities,  18  Ch. 
D.  311. 


(o)  The  wills  of  testators  dying  after 
August  5th,  1891,  are  governed  by  the 
Mortmain,  &o.,  Act,  1891,  post,  p.  274. 

(p)  Tirst  edition,  p.  197. 

(j)  Ante,  p.  212. 

(r)  Flood's  mse,  Hob.  136.  See  1  D. 
&  War.  303  seq. 

(«)  Att.-Gen.  v.  Bye,  2  Vern.  453 ; 
Att.-Gen.  v.  Burdet,  ib.  755.  See  also 
3  Ch.  Rep.  154. 

(«)  Bivet's  Case,  Moore,  890,  pi.  1253, 
3  Ch.  Rep.  220. 

(v)  See  Collison's  Case,  Hob.  136. 
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"  To  the  same  policy  we  may  ascribe  that  rule  of  construction,    chapter  ix. 
presently  considered,  by  the  effect  of  which  property  once  devoted 
to  charity  was  never  allowed  to  be  diverted  into  any  other  channel, 
by  the  failure  or  uncertainty  of  the  particular  objects.    At  the 
commencement  of  the  eighteenth  century,  however,  the  tide  of 
public  opinion  appears  to  have  flowed  in  an  opposite  direction,  and 
the  legislature  deemed  it  necessary  to  impose  further  restrictions  on 
gifts  to  charitable  objects ;   from  the  nature  of  which  it  may  be 
presumed  that  the  practice  of  disposing  by  will  of  lands  to  charity 
had  antecedently  prevailed  to  such  an  extent  as  to  threaten  public 
inconvenience.     It  appears  to  have  been  considered,  that  this  dis- 
position would  be  sufficiently  counteracted  by  preventing  persons 
from  aliening  more  of  their  lands  than  they  chose  to  part  with  in 
their  own  lifetime  ;  the  supposition  evidently  being,  that  men  were 
in  little  danger  of  being  perniciously  generous  at  the  sacrifice  of  their 
own  personal  enjoyment,  and  when  uninfluenced  by  the  near  prospect 
of  death."      Accordingly,  the  stat.  of   9  Geo.  2,  c.  36,  (usually  Mortmain 
called  the'  Statute  of  Mortmain,)  after  referring  in  the  preamble  to  ^°^'  ^^^^• 
the  public  mischief  caused  by  improvident  alienations  or  disposi- 
tions made  by  languishing  or  dying  persons  or  by  other  persons  to 
charitable  uses  to  take  place  after  their  deaths,  to  the  disherison 
of  their  lawful  heirs  (v),  enacted,  that  from  and  after  24th  June, 
1736,  no  hereditaments,  or  personal  estate  to  be  laid  out  in  the  no  heredita- 
purchase  of  hereditaments,  should  be  given,  conveyed,  or  settled  ments,  orper- 
to  or  upon  any  persons,  bodies  politic  or  corporate,  or  otherwise,  to  be  laid  out 
for  any  estate  or  interest  whatsoever,  or  any  ways  charged  or  in-  J,^ase ofhere- 
cumbered,  in  trust  or  for  the  benefit  of  any  charitable  uses  whatso-  ditaments,  to 
ever,  unless  such  gift  or  settlement  of  hereditaments  or  personal  or  charged  for 
estate  (other  than  stocks  in  the  public  funds)  be  made  by  deed  anyoharit- 
indented  (w),  sealed  and  delivered  in  the  presence  of  two  credible  g^-^^,.  than  by 
witnesses  (a;),  twelve  calendar  months  before  the  death  of  the  donor,  indenture 
including  the  days  of  the  execution  and  death,  and  enrolled  (y)  in  chancery,  &c. 

(r)  "  The  legislature  has  itself  here  Privy  Council,  [1895]  A.  C.  p.  94. 
declared  the  object  of  the  legislation,  {w)  The  deed  need  no  longer  be  in-     . 

and  what  the  mischief  was  which  was  dented,  24  Vict.  c.  9,  s.  1  ;  51  &  52  Vict, 

intended  to  be  remedied.     This  recital  o.  42,  s.  4  (6). 

is  therefore  of  much  importance  in  con-  (x)  In  Wickham  v.  M.  of  Bath,  L.  R., 

struing  the  rest  of  the  statute  "  :  per  1  Eq.  17,  it  was  held  that  the  witnesses 

Blackburn,  J.,  8  H.  L.  C.  p.  624.      It  must  not  only  be  present,  but  subscribe 

is  hardly  necessary  to   say  that  this  the  attestation  clause, 
preamble  does  not  appear  in  the  act  of  {y)  As  to  copyholds,  and  cases  where 

1888,  being  inconsistent  with  modern  the  conveyance  to  trustees  is  by  one 

ideas  of  parliamentary  drafting.      But  deed,  and  the  declaration  of  trust  by 

it  is  still  refeiTcd  to  by  the  Courts,  not-  another,  see  24  Vict.  c.  9,  ss.  2,  4  ;  25 

withstanding  its  repeal.     See  per  Stir-  Vict.  o.  17,  ss.  1,  3,  4 ;  51  &  52  Vict, 

ling,  J.,  [1895]  1  Ch.  p.  425,  and  the  o.  42,  s.  4  (9).    A  deed  conveying  to  a 
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Moitmain 
and  Charit- 
able Uses 
Act,  1888. 


Chancery  within  six  calendar  months  after  the  execution,  and  unless 
such  stocks  be  transferred  six  calendar  months  before  the  death, 
and  unless  the  same  be  made  to  take  effect  in  possession  (z)  for  the 
charitable  use,  and  be  without  any  power  of  revocation,  reserva- 
tion (a),  trust,  &c.,  for  the  benefit  of  the  donor,  or  of  any  persons 
claiming  under  him. 

The  second  section  provided,  that  purchases  for  valuable  con- 
sideration should  not  be  avoided  by  the  death  of  the  grantor 
within  the  twelve  months,  leaving,  however,  such  purchases  subject 
to  the  other  conditions  imposed  by  the  act  (b).  The  third  section 
declared  all  gifts,  conveyances,  settlements,  of  any  hereditaments, 
or  of  any  estate  or  interest  therein,  or  of  any  charge  or  incumbrance 
affecting  or  to  affect  any  hereditaments,  &c.,  not  perfected 
according  to  the  act,  void  (c). 

This  act  was  repealed,  except  so  much  of  section  5  thereof  {d)  as 
had  not  been  repealed,  but  the  provisions  of  the  first  three  sections 
thereof  as  modified  by  later  acts  (e)  were  in  effect  re-enacted  by  the 
fourth  section  of  the  Mortmain  and  Charitable  Uses  Act,  1888  (/). 
That  section,  so  far  as  material  for  the  present  purpose,  enacted 
as  follows  : — "  (1.)  Subject  to  the  savings  and  exceptions  contained 
in  this  act,  every  assurance  of  land  to  or  for  the  benefit  of  any 
charitable  uses,  and  every  assurance  of  personal  estate  to  be  laid 
out  in  the  purchase  of  land  to  or  for  the  benefit  of  any  charitable 
uses,  shall  be  made  in  accordance  with  the  requirements  of  this 
act,  and  unless  so  made  shall  be  void."  The  assurance  must  (2) 
take  effect  in  possession ;  and  must,  (3),  except  as  provided  by 
sub.-ss.  (4),  (5),  be  without  any  power  of  revocation,  reservation, 
&c.,  for  the  benefit  of  the  assuror,  or  of  any  person  claiming  under 
him.     (6.)  If  the  assurance  was  of  land,  not  being  land  of  copyhold 


charity  land  already  in  mortmain  does 
not  require  enrolment,  AsMon  v.  Jones, 
28  Beav.  460. 

(z)  I.e.  giving  the  right  to  posses- 
sion, Fisher  v.  Brierley,  10  H.  L.  Ca. 
1S9.  As  to  actual  retention  of  posses- 
sion by  the  donor,  not  expressly  autho- 
rised by  the  deed,  furnishing  evidence 
of  a  secret  reservation,  see  s.  c.  and 
Way  V.  East,  2  Drew.  44.  A  lease  for 
years  to  take  effect  in  possession  with- 
in one  year  is  good,  26  &  27  Vict.  u.  106. 

(a)  This  does  not  preclude  the  donor 
from  reserving  to  himself  a  power  of 
regulating  the  charity,  2  Cox,  301. 
See  also  1  Mer.  327.  And  certain  re- 
strictive covenants  and  other  provisions 
are  now  permissible,  see  24  Vict.  c.  9, 
8.  1 ;  51  &  52  Vict.  c.  42,  s.  4  (4,  5). 


(6)  On  this  section  see  Price  v.  Hatha- 
way, 6  Mad.  304  ;  Milbanlc  v.  LarrJbert, 
28  Beav.  206  ;  and  9  Geo.  4,  u.  85  ;  24 
Vict.  c.  9,  ss.  1,  3,  4  ;  25  Vict.  c.  17,  ss. 
2,  5  ;  27  Vict.  c.  13,  s.  4 ;  29  &  30  Vict, 
c.  57. 

(c)  As  to  exceptions  from  the  opera- 
tion of  the  statutory  restraint  in  favour 
of  the  Universities,  &c.,  see  post, 
p.  270. 

(d)  This  section  limits  the  number  of 
advowsons  to  be  held  by  colleges  and 
houses  of  learning,  and  was  repealed  by 
the  Stat.  45  Geo.  3,  o.  101,  as  to  colleges, 
&c.,  in  the  Universities  of  Oxford  and 
Cambridge. 

(e)  Stats.  24  Vict.  c.  9 ;  27  Vict.  c. 
13. 

(/)  Stat.  51  &  52  Vict.  c.  42. 
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or  customary  tenure,  or  was  of  personal  estate,  not  being  stock  in    chapter  ix. 

the  public  funds,  it  must  be  made  by  deed  executed  in  the  presence 

of  at  least  two  witnesses.     (7.)  Such  assurance,  unless  made  in 

good  faith  for  valuable  consideration,  must  be  made  at  least  twelve 

months  before  the  death  of   the  assuror ;    and  (9)  the  assurance, 

or,  if  the  uses  of  land  were  declared  by  a  separate  instrument, 

then  that  instrument,  must  be  enrolled  in  the  Central  Office  of 

the   Supreme    Court  within  six  months  after  the  making  of  the 

assurance.     (8.)  An  assurance  of  stock  in  the  public  funds,  unless 

made  in  good  faith,  &c.,  must  be  made  by  transfer  at  least  six 

months  before  the  death  of  the  assuror. 

By  section  10,  unless  the  context  otherwise  required,  the  term 
"assurance"  included  devise,  bequest  and  every  other  assurance 
by  will  or  codicil,  and  "  land "  included  tenements  and  here- 
ditaments, corporeal  and  incorporeal,  of  whatsoever  tenure,  and 
any  estate  or  interest  in  land  (g). 

The  effect  of  these  two  statutes  was  to  render  absolutely  void 
every  testamentary  gift  of  land,  or  of  any  interest  in  land,  or  of 
money  arising  from  {h),  or  charged  on,  or  connected  with  land  (i), 
and  every  bequest  of  personalty  to  be  laid  out  in  land  for  charitable 
purposes  ;  with  the  effect  that  any  such  property  so  devised  or 
bequeathed  went  to  the  heir  or  next-of-kin,  or  to  the  residuary 
devisee  or  legatee,  as  the  case  might  be  (/).  The  operation  of 
the  acts  is  confined  to  land  in  England  {k}. 

So  far  as  regards  the  wills   of  testators  dying  after  the  5th  Mortmain, 
August,   1891,  the   fourth  section   of   the  Mortmain,   &c..  Act,  fg^gi^"*"^ 
of    1888   has   been   in   effect  repealed    by   the   Mortmain,    &c., 
Act   of    1891,  referred  to  in  the  next  section,  and  land,  and  all 

ig)  This  definition  is  repealed  aa  impure  personalty :  it  was  held  that 
regards  the  wills  of  testators  dying  after  the  sum  being  a  mere  debt  from  the 
5th  August,  1891,  by  the  M.  &  C.  U.  settlor's  estate,  the  charitable  gift  was 
Act,  1891,  below,  p.  274.  not  in  any  part  void  under  the  Mort- 
is) Post,  p.  250.  main  Act,  Se  Robson,  19  Ch.  D.  156. 
(j)  A  voluntary  covenant  to  pay  a  As  to  subscription  funds,  and  as  to 
sum  to  a  charity  after  covenantor's  parol  declarations  of  trust,  see  Girdle- 
death  is  void  under  this  act,  so  far  as  it  sUme  v.  Creed,  10  Hare,  480. 
would  aflfeot  chattel  real  assets,  Jeffries  (j)  There  is,  however,  a  distinction 
V.  Alexander,  8  H.  L.  Ca.  594,  and  see  between  devises  of  land  in  England  for 
s.  0.  as  to  validity  of  "  devices  to  evade  charitable  purposes  and  bequests  of 
the  statute,"  and  as  to  the  object  of  the  money  to  purchase  land  in  England  for 
act ;  and  Fox  v.  Lownds,  L.  R.,  19  Eq.  charitable  purposes,  for  a  bequest  of 
453.  But  where  a  settlor  covenanted  this  nature  may  be  valid  if  made  by  a 
to  pay  a  sum  to  trustees  of  a  deed  testator  domiciled  abroad,  although  a 
whereby  a  power  of  testamentary  ap-  devise  by  him  of  the  land  would  be 
pointment  was  given  to  his  wife;  the  wife  void  :  see  Be  Hewit,  [1891]  3  Ch.  568  ; 
by  her  will  appointed  part  of  the  sum  Canterbury  {Mayor,  <fcc.,  of)  v.  Wybum, 
to  charitable  uses  ;  the  settlor  survived  [1895]  A.  C.  89  ;  post,  p.  272. 
the  wife,  and  died  without  having  paid  (i)  Post,  p.  271. 
the  sum  ;  his  estate  consisted  partly  of 
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kinds  of  interests  in  land,  and  money  arising  from  the  sale  of 
land,  may  now  be  given  to  charity,  subject  to  the  requirement 
that  if  land  is  given  to  charity  it  must,  as  a  general  rule,  be 
sold  within  a  certain  time. 

Notwithstanding  this  radical  change  in  the  law,  the  effect  of  the 
older  acts  of  1736  and  1888  is  still  of  practical  importance,  and 
the  decisions  on  them  must  be  referred  to. 


What  species 
of  property 
within  the 
statutes. 


The  act  of  1888,  like  the  act  of  1736,  extends  to  leaseholds  and 
money  secured  on  mortgage,  whether  in  fee  or  for  years  (I),  or  by 
deposit  of  title-deeds  (m),  and  to  arrears  of  interest  on  any  such 
mortgage  (n),  and  to  money  charged  by  way  of  mortgage  on  sums 
invested  on  any  such  mortgage  (o),  and  even  to  judgment  debts,  so 
far  as  they  operate  as  a  charge  on  real  estate  (p).  Each  act  also 
applies  to  the  proceeds  of  land  directed  to  be  sold  {q).  And  where 
a  testator  had  bequeathed  his  personal  estate  upon  trusts  for  a 
charity,  and  afterwards  contracted  to  sell  real  estate,  it  was  held 
that  his  lien  on  the  property  for  the  purchase-money  was  "  an 
interest  in  land  "  within  the  meaning  of  the  statute,  and  accord- 
ingly could  not  pass  with  the  rest  of  his  personal  estate  (r).  So  a 
sum  of  money  which  ought  to  have  been  raised  for  the  benefit  of 
A.  by  the  execution  of  a  trust  for  sale  of  real  estate,  was  held  to 
constitute  an  interest  in  land  which  could  not  legally  be  bequeathed 
by  A.  to  a  charity  (s).  And  it  made  no  difference,  as  sometimes 
supposed  (<),  whether  the  testator  was  alone  entitled  to  the  whole 
proceeds  of  the  land  directed  to  be  sold,  and  therefore  entitled  to 
take  the  land  unconverted,  or  whether  he  was  entitled  only  to  a 
share  of  the  proceeds,  or  to  a  sum  payable  thereout.    In  either 


U)  Att.-Gen.  v.  Graves,  Amb.  155 ; 
Att.-Gen.  v.  Caldwell,  ib.  635;  Att.- 
Gen.  V.  Meyrick,  2  Ves.  44 ;  Att.-Gen. 
V.  Eairl  of  WincheUea,  3  Br.  C.  C.  373  ; 
s.  0.  nom.  Att.-Oen.  v.  Hurst,  2  Cox, 
364  ;  White  v.  Evans,  4  Ves.  21 ;  Paice 
V.  Archbishop  of  Canterbury,  14  Ves. 
364;  Currie  v.'  Pye,  17  Ves.  462; 
Kil/ord  V.  Blaney,  29  Ch.  D.  145,  31 
Ch.  D.  56.  See  s.  3  of  the  act  of 
Geo.  2,  and  Tcppin  v.  Lomas,  16 
C.  B.  159.  As  to  the  case  of  a  debt 
only  partially  secured  by  mortgage,  the 
security  being  insufficient,  see  Smith  v. 
Sopwith,  [1877J  W.  N.  208;  not  a 
considered  judgment. 

(m)  Alexander  v.  Brame,  30  Beav. 
153  ;  Lucas  v.  Jones,  L.  B.,  4  Eq.  73 ; 
Chester  v.  Chester,  L.  R.,  12  Eq.  444 
(deposit  of  lease). 


(n)  Ib. 

(o)  Ee  Watts,  29  Ch.  D.  947.  The 
decision  turned  on  the  question  whether 
the  testator's  interest  was  such  that  he 
could  by  foreclosure  have  acquired 
the  original  mortgage;  27  Ch.  D. 
318. 

(p)  Collinson  v.  Pater,  2  R.  &  My. 
344.  And  see  Jeffries  v.  Alexander,  8 
H.  L.  Ca.  594. 

ig)  Post,  p.  256. 

(r)  Harrison  v.  Harrison,  1  R.  &  My. 
71.  See  also  Shepheard  v.  Beefham, 
6  Ch.  D.  597  (lien  for  premium  payable 
on  grant  of  lease). 

(s)  Att.-Gen.  v.  Harley,  5  Mad. 
321. 

(«)  Marsh  v.  Att.-Gen.,  2  J.  &  H.  61  ; 
lAtcas  V.  Jones,  L.  R.,  4  Eq.,  73. 
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case,  if  the  real  estate  had  not,  in  fact,  been  sold  before  A/s    chapter  n. 
death,  his  interest  was  then  an  interest  in  land  and  within  the 
statute  (u). 

If  a  testator  gave  pure  personalty  to  trustees  upon  trust  to  invest  Effect  of 
in  investments  which  included  real  securities,  and  to  pavthe  income  i"i"<^esting 

fund.  HI  rcQil 

to  A.  for  life,  and  after  his  death  to  apply  the  capital  for  the  benefit  seouritiea. 
of  a  charity,  the  fact  that  the  trustees  invested  the  money  in  real 
securities  did  not  make  the  gift  to  the  charity  invalid  {v).    But  if 
the  gift  to  the  charity  was  of  the  investments  as  they  stood  at  the 
death  of  the  tenant  for  life  the  case  was  different  (w). 

If  money  bequeathed  to  a  charity  arose  partly  out  of  land  and  Legacy  partly 
partly  out  of  pure  personalty,  the  bequest  was  void  pro  tanto  (a;),  f™^^  °"* 
The  manner  in  which  charitable  legacies  given  out  of  a  mixed  fund 
abated,  is  stated  in  section  viii.  of  this  chapter. 

If  a  testator  was  entitled  to  a  fund  which  was  charged  on  or  arose  Bequest  of 
out  of  a  trust  estate  consisting  of  pure  and  impure  personalty,  and  P^"^*  °^/'  , 
bequeathed  it  to  a  charity,  the  validity  of  the  bequest  seems  to  have 
depended  on  whether  the  fund  could  be  apportioned.  If  it  was 
charged  on  the  pure  and  impure  personalty,  it  could  not  be  appor- 
tioned, and  the  bequest  failed  (y).  If  the  fund  arose  partly  out 
of  land  and  partly  out  of  pure  personalty,  there  seems  on  principle 
to  have  been  no  reason  why  it  should  not  be  apportioned.  Lord 
Cairns,  however,  refused  to  do  so  in  Brook  v.  Bradley  (z) ;  in  that 
case  A.  directed  a  conversion  of  his  real  and  personal  estate,  and 
out  of  the  proceeds  bequeathed  a  legacy  of  3000Z.  to  B.,  payable 
after  the  death  of  X.  ;  B.  predeceased  X.,  having  by  her  will 
bequeathed  her  personal  property  applicable  for  the  purposes  of 
mortmain  to  trustees  for  charitable  purposes ;  Lord  Cairns  con- 
sidered that  the  legacy  of  SOOOl.  was  "  charged  "  on  the  real  and 
personal  estate  of  A.  and  therefore  could  not  be  apportioned. 
Malins,  V.-C,  in  a  similar  case  (a)  found  no  difficulty  in  apportion- 
ing the  legacy  according  to  the  values  of  the  real  estate  and  personal 
estate  of  the  first  testator,  and  his  decision  seems  correct.  Fry, 
L.  J.,  in  Re  Watts  (6),  pointed  out  the  distinction  between  money 
arising  partly  out  of  land  and  partly  out  of  personalty,  and  money 
charged  on  land  and  personalty. 

Where  a  testator  had  a  reversionary  interest  in  personalty,  Bequest  of 

reversionary 

(m)  Brooke.  Badley,  L.  R.,  3  Ch.  672.  (ui)  Re  Corcoran,  62  L.  J.  Ch.  267.       interest. 

See  also  Aspinall  v.  Bourne,  29  Beav.  {x)  Waite  v.  Webb,  6  Madd.  71. 

462  ;  Cadhuryv.  SmUh,  L.  R.,9  Eq.  43;  (?/)  Re  Watts,  29  Ch.  D.  947. 

Re  Watts,  29  Ch.  D.  947.    Thus  Sfuid-  (z)  L.  R.,  3  Ch.  672. 

bolt  V.  Thornton,  17  Sim.  49,  is  over-  (o)  Re  HiU's  Trusts,  16  Ch.  D.  173. 

ruled.  (*)  Supra. 

(w)  Re  Hamilton,  [1896]  2  Ch.  617. 
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Property 
savouring  of 
realty. 


Early  deci- 
sions respect- 
ing canal 
shares  and 
debentures. 


which,  during  the  life  of  the  tenant  for  life  was  subject  to  a  power 
of  investment  in  real  securities,  and  the  testator  bequeathed  this 
interest  to  a  charity,  the  existence  of  the  power  did  not  affect  the 
validity  of  the  bequest,  if  it  was  never  exercised  (c).  But  if,  at 
the  date  of  the  will  and  at  the  date  of  the  testator's  death,  part  of 
the  trust  fund  was  invested  in  real  securities,  the  bequest  failed 
pro  tanto  (d). 

By  the  older  authorities  the  act  of  Geo.  II.  was  held  to  extend 
to  every  description  of  property  savouring  of  the  realty ;  as,  the 
privilege  by  a  grant  from  the  Crown  of  laying  chains  in  the  river 
Thames  for  mooring  ships  (e) ;  canal  shares  (/) ;  and  money  secured 
by  assignment  of  turnpike  tolls  (g),  or  of  the  poor's  rate  and  county 
rates  (h).  These  authorities  were  followed  in  comparatively  recent 
times  by  similar  decisions  regarding  money  secured  by  mortgage 
of  the  rates  imposed  on  the  occupiers  of  houses  by  improvement 
commissioners  (i),  or  by  mortgage  of  railway  (j),  harbour  (k), 
dock  (I),  bridge  (m),  or  canal  (to)  tolls,  all  which  are  commonly 
called  debentures  (o).  All  these  were  held  to  be  within  the 
plain  words  of  the  act,  "  charges  or  incumbrances  affecting 
hereditaments . ' ' 

But  "  the  current  of  modern  decisions  is  against  the  older  cases, 
and  while  there  is  to  be  discovered  an  inclination  formerly  to  carry 
the  provisions  of  the  act  beyond  the  legislature,  the  tendency  of 
modern  decisions  has  been  the  other  way  "  (p).     Thus  charges  on 


(c)  Be  Beaumonfa  Trusts,  32  Bea. 
191. 

(d)  Re  Prichard's  Settlement,  88  L.  T. 
197. 

(e)  Negus  v.  Coulter,  Amb.  367. 

if)  Howse  V.  Chapman,  4  Ves.  542  ; 
Tomlinson  v.  Tomlinson,  9  Beav.  459. 

{g)  Knapp  v.  Williams,  4  Ves.  430 
n.  ;  Ashton  v.  Lord  Langdale,  4  De  G. 
&  S.  402.  As  to  Kna/pp  v.  Williams, 
see  Re  Ghristm,aa  and  Re  David,  post. 

(h)  Finch  V.  Squire,  10  Ves.  41.  The 
principle  of  this  decision,  viz.  that  such 
rates  being  directly  charged  in  respect 
of  the  occupation  of  land  may  be  con- 
sidered as  arising  out  of  the  land,  was 
recognised  by  Cotton,  L.  J.,  in  Re 
Christmas,  33  Ch.  D.  342.  See  also  per 
Lord  Macnaghten,  Payne  v.  Esdaile, 
13  App.  Ca.  628. 

(i)  Thornton  v.  Kempson,  Kay.  592  ; 
Chandler  v.  Howell,  4  Ch.  D.  651 ;  see 
also  Howse  v.  Chapman,  4  Ves.  542 
(where,  however,  the  form  of  security 
is  not  given) ;  Toppin  v.  Lomas,  16  C. 
B.  169  (Westminster  improvement 
bonds  having  the  benefit  of  a  general 


mortgage  of  lands). 

(j)  Ashton  v.  Lord  Langdale,  supra. 

(k)  Ion  V.  Ashton,  28  Beav.  379 ;  see 
Re  Christmas,  post. 

(I)  Alexander  v.  Brame,  30  Beav. 
153. 

(m)  Re  David,  43  Ch.  D.  27. 

(»)  Re  Langham's  Trust,  10  Hare, 
446. 

(o)  If  the  debenture  was  in  form  a 
bond  or  promissory  note  for  money 
borrowed  on  the  credit  of  the  under- 
taking, but  not  by  assignment  of  the 
tolls  or  of  the  undertaking,  it  was 
held  not  within  the  act,  Myers  v. 
Perigal,  16  Sim.  533 ;  and  per  Wood, 
V.-C,  Re  Langham's  Trust,  sup.  ;  and 
Bunting  v.  Marriott,  19  Beav.  163 
(Tothill  Fields  Improvement).  There  is 
nothing  in  the  word  "  debenture " 
which  imports  a  charge  on  property  or 
anything  more  than  a  mere  promise  to 
pay.  See  per  Benman,  J.,  in  Edging- 
ton  V.  Fitzmauri-ce;  29  Ch.  I).  469. 

(p)  Per  Lord  St.  Leonards,  2  D.  M. 
&  G.  619. 
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Joint  Stock 
Companies 
not  within 
the  act. 


improvement  rates  (q),  or  harbour  duties  (r),  or  on  the  undertaking    chapter  ix. 

of  a  waterworks  corporation  (s),  or  on  the  borough  funds  of  muni- 

cipal  corporations  (t),  though  arising  partly  from  rents   of  land, 

have  been  held  not  to  give  the  holders  an  interest  in  land  so  as  to 

be  within  the  mischief  of  the  act  (u).    And  moneys  charged  on 

police  rates  are  not  within  the  act,  as  they  do  not  affect  the  land, 

but  merely  give  a  right  to  call  for  payment  out  of  the  rates  (v).    But 

if  money  is  secured  by  a  direct  charge  on  the  land,  it  confers  an 

interest  in  the  land  and  is  within  the  act  (w). 

It  is  also  settled  that  shares  in  all  joint  stock  companies  or  shares  in 
partnerships,  whether  incorporated  or  not  (x),  having  power  to  hold 
land  for  trading  purposes  (y),  where  such  land  is  vested  in  the 
corporation  or  in  individuals  (as  the  case  may  be),  in  trust  only 
to  use  the  land  for  the  purpose  of  profit  as  part  of  the  stock  in 
trade,  even  though  the  undertaking  be  based  entirely  upon  the 
holding  of  land,  as  in  the  cases  of  railway,  dock,  market,  gas,  canal, 
mining,  and  land-jobbing  companies,  and  also,  of  course,  where  the 
holding  of  land  is  only  incidental  to  the  business,  as  in  the  case 
of  banking  and  assurance  companies,  are  exempted  from  the  opera- 
tion of  the  act  (z).  The  exemption  does  not  depend  on  the  clause 
frequently  inserted  in  acts  and  deeds  of  settlement  declaring  shares 
to  be  personal  estate  and  transmissible  as  such  (a),  nor  on  the 
nature  of  the  business  (6),  but  on  the  nature  of  the  individual 
shareholder's  interest  {bb).    And  the  fact  that  by  the  dissolution 

{q)  Jervis  v.  Lawrence,  22  Ch.  D.  202. 

(r)  Re  Christmas,  33  Cai.  D.  332. 

(«)  Re  Parker,  [1891]  1  Ch.  682. 

(«)  Stats.  5  &  6  Will.  4,  c.  76,  s.  92  ; 
45  &  46  Vict.  c.  60. 

(u)  Re  Thompson,  45  Ch.  D.  161  ;  Re 
Pickard,  [1894]  3  Ch.  704,  where  the 
authorities  are  discussed. 

(v)  Re  Harris,  15  Ch.  D.  565. 

(w)  Cluff  V.  Cluff,  2  Ch.  D.  222  ;  Re 
Holmes,  60  L.  J.  Ch.  267 ;  Re  Halhtt, 
5  Times  L.  R.  285  ;  Re  Crossley,  [1897] 

I  Ch.  928. 
(x)  As  to  companies  or  partnerships 

not  incorporated,  see  Myers  v.  Perigal, 

II  C.  B.  90,  2  D.  M.  &  G.  599  ;  Watson 
V.  Spratley,  10  Exch.  222  (case  on  the 
Stat,  of  Frauds) ;  Hayter  v.  Tucker,  4 
K.  &  J.  243  ;  and  the  authorities  cited 
in  those  cases. 

iy)  See  10  &  11  Vict.  c.  78. 

(2)  AU.-Oen.  V.  Giles,  5  L.  J.,  N.  S. 
Ch.  44;  Sparling  v.  Parker,  9  Beav 
450 ;  Walker  v.  Milne,  11  Beav.  507 
Thompson  v.  Thompson,  I  Coll.  381 
Hilton  V.  Oiraud,  1  De  G.  &  S.  183 
Ashton  V.  Lord  Langdale,  4  De  G.  &  S 
402 ;  Myers  v.  Perigal,  16  Sim.  533 


Re  Langham's  Trust,  10  Hare,  446 ; 
Edwards  v.  Hall,  11  Hare,  1 ;  6  D.  M.  & 
G.  74;  Bennett  v.  Blain,  15  C.  B.  (N.  S.) 
518  (corn-exchange) ;  Hayter  v.  Tucker, 
4  K.  &  J.  243  (cost-book  mine) ;  Enl- 
wistle  V.  Davis,  L.  R.,  4  Eq.  272  (land 
company)  ;  overruling  Ware  v.  Cumber- 
lege,  20  Beav.  503,  and  Morris  v.  Glynn, 
27  Beav.  218.  Shares  in  a  railway 
company,  whose  line  is  leetsed  to  another 
company  at  a  rent,  are  on  the  same 
footing,  Taylor  v.  Linley  (Linley  v. 
Taylor),  1  Giff.  67, 2  D.  F.  &  J.  84.  As 
to  Surplus  Lands  Stock,  see  Re  Hollon, 
69  L.  T.  425. 

(a)  10  Hare,  449.  A  deed  would  of 
course  be  insufficient  for  the  purpose, 
Baxter  v.  Brovm,  7  M.  &  Gr.  216. 
Besides  personalty,  unless  "  pure,"  is 
within  the  act. 

(6)  Entwistle  v.  Davis,  L.  R.,  4  Eq. 
272,  stated  below. 

(66)  Myers  v.  Perigal,  2  D.  M.  &  G. 
620.  A  debenture  charging  the  "  under- 
taking "  of  a  railway  company  does  not 
give  the  holder  an  interest  in  land. 
See  post. 
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CHAPTER  IS. 


Railway  de- 
bentures, &o 

Later 
decisions. 


Principle  of 


Hawe  applies 
to  under- 
takings of  all 
public  bodies. 


of  a  company  the  shareholders  may  become  specifically  interested 
in  the  real  property,  is  to  be  considered  as  a  remote  event,  and 
no  more  avoiding  a  bequest  of  a  share  to  a  charity  than  a  like 
bequest  of  a  simple  contract  debt  would  be  avoided,  because  it 
might  ultimately  become  a  judgment  debt,  and  thus  a  charge 
upon  realty  (c). 

This  doctrine  was  fully  adopted  in  Entmstle  v.  Davis  (d),  where 
shares  in  land  companies  were  held  not  to  be  within  the  statute. 
But  if  the  land  of  a  company  or  partnership  be  vested  in  any  person 
in  trust,  not  for  the  purposes  of  the  undertaking  generally,  but  for 
the  individual  shareholders  or  partners  in  proportion  to  their  shares, 
then  such  shares  are  an  interest  in  land  within  the  meaning  of  the 
act  of  Geo.  II.,  for  then  the  individual  shareholder  would  have 
power  to  call  upon  the  trustee,  not  merely  for  his  share  of  the 
profits,  but  for  part  of  the  very  land  itself,  which,  in  the  cases 
previously  considered,  he  could  not  do  (e).  So  a  share  in  a 
private  partnership,  holding  land,  is  within  the  statute,  since 
(unlike  a  share  in  a  public  company)  it  cannot  be  realised  without 
sale  of  the  land  (/). 

The  current  of  decision  regarding  debentures  secured  by  mortgage 
of  the  undertaking  of  a  railway  or  similar  company  has  also  been 
reversed  (g),  and  it  is  now  settled  that,  as  all  that  the  mortgagee 
can  touch  under  such  an  instrument,  is  the  profits  of  the  under- 
taking, he  has  not  such  a  charge  on  hereditaments  as  falls  within 
the  act  (h). 

The  principle  of  the  decision  is  applicable  to  the  debentures 
of  all  public  bodies  with  parliamentary  powers  and  duties  to  be 
exercised  for  the  public  benefit,  as  harbour,   dock,  canal,  and 


(c)  See  5  Beav.  442,.  2  D.  M.  &  G. 
620,  7  ib.  625,  10  Exch.  222,  246,  L.  R., 
4  Eq.  276.  Whether  shares  of  the 
nature  now  under  consideration  are 
goods  and  chattels  within  the  Bankrupt 
Act,  see  Ex  p.  Vavahall  Bridge  Com- 
pany, 1  Gl.  &  J.  101,  and  Ex  p.  LarnxMster 
Canal  Company,  Re  Dilworth,  Mont. 
&  Bli.  94.  On  the  nature  of  shares  as 
qualification  for  the  county  vote,  see 
Baxter  v.  Brown,  7  M.  &  Gr.  198  ;  Buhner 
V.  Norris,  9  C.  B.  N.  S.  19;  Watson 
V.  Black,  16  Q.  B.  D.  270.  Shares  in 
an  incorporated  company  held  not  an 
interest  in  land  within  s.  4  of  Stat,  of 
Frauds,  Bradley  v.  Holdaworth,  3  M.  & 
Wei.  422  ;  nor  within  s.  17,  Duncuft  v. 
Albrecht,  12  Sim.  189.  So  (as  to  s.  4) 
shares  in  a  cost-book  mine,  Hayier  v. 
Tucker,   4  K.   &   J.   243 ;  Watson  v. 


Spratley,  10  Exoh.  222 ;  Powell  v. 
Jessop,  18  C.  B.  337 ;  Walker  v.  Bart- 
lett,  ib.  845.  Shares  in  the  Chelsea 
Waterworks  Co.  were  held  (before  1 
Vict.  0.  26)  to  pass  by  unattested  codicil, 
Bligh  V.  Brent,  2  Y.  &  C.  268. 

(d)  L.  R.,  4  Eq.  272. 

(e)  FeiWood,y.Q.,Hayter-7.  Tucker, 
4  K.  &  J.  251. 

(/)  Ashworth  V.  Munn,  15  Ch.  D. 
363. 

(g)  See  Doe  d.  Myatt  v.  St.  Helen's 
Railway,  2  Q.  B.  364. 

(h)  Oardner  v.  London,  Chatham  and 
Dover  Railway,  L.  R.,  2  Ch.  201 ;  Attree 
V.  Hawe,  9  Ch.  D.  337.  See  also  Re 
Mitchell's  Estate,  6  Ch.  D.  665 ;  Walker 
V.  Milne,  11  Beav.  607  ;  Harrison  v. 
Cornwall  Minerals  Co.,  16  Ch.  D.  66. 
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waterworks  companies  (i),  and  public  bodies  constituted  for  the    chapter  ix. 
improvement  of  towns  (;). 

But  if  the  bonds  or  debentures  issued  by  a  public  body  amount  Bridge 
to  a  specific  assignment  of  certain  tolls,  and  such  tolls  constitute  an  *°    '    "' 
interest  in  land,  or  if  the  securities  are  by  statute  charged  on 
real  estate,  they  are  within  the  mischief  of  the  act,  and  could  not, 
before  1891,  be  given  to  charitable  purposes  (k). 

Growing  crops,  which  pass  under  a  devise  of  the  land  on  which  Growing 
they  are  growing,  and   clearly,  therefore,  savour  of  realty,  are 
within  the  act  (I).    But  rent,  when  due,  is  in  the  nature  of  fruit  Arrears  of 
fallen  :  it  is  severed  from  the  land,  and  the  right  of  distress  is  not  ''^"'• 
an  interest  in  land,  but  merely  a  right  to  enter  and  enforce  payment 
of  the  debt  by  seizure  of  the  chattels  there  foimd.    Arrears  of  rent 
may,    therefore,    be    bequeathed    to    a    charity ;    but  not    rent 
accruing  after  the  testator's  death  in  respect  of  land  contracted 
by  him  to  be  sold  (m).     So  may  tenant's  fixtures,  which,  on  the  Tenants' 
determination  of  his  lease,  the  testatormight  carry  away  with  him  (w).     '''"'^''^• 

Where  lands  were  devised  in  trust  for  a  charity,  the  trust  not  charitable 
only  was  itself  void,  but  vitiated  the  devise  of  the  legal  estate  on  the^fe^^f  ^^'^^ 
which  it  was  ingrafted  (o) ;   and  therefore,  in  such  cases,  the  heir  estate, 
might  recover  at  law ;    except  where  there  were  other  trusts  not 
charitable  (p) ;    or  where  the  trust  was  secret,  that  is,  where  the 
devisee  had  verbally  promised  to  hold  in  trust  for  a  charity  (q) ; 
in  either  of  which  excepted  cases  the  devise  carried  the  estate  to 
the  trustee,  and  the  heir  or  residuary  devisee  must  prosecute  his 
claim  in  equity  (r). 

(i)  Holdaworth  v.  Davenport,   3   Ch.  (n)  Johnston  v.  Swann,  3  Mad.  467. 

D.    185 ;  Walker  v.   Milne,   11   Beav.  (o)  Adlington  v.  Gann,  3  Atk.  155  ; 

607  ;  Be  Christmas,  33  Ch.  D.  332 ;  Be  Doe  d.  Burdett  v.  Wrighte,  2  B.  &  Aid. 

Yerbwry's   Estate,    62   L.    T.    55 ;   Be  710 ;  Pilkington  v.   Boughey,   12  Sim. 

Thompson,  45  Ch.  D.  161 ;  Be  Holmes,  114 ;  Cramp  v.  Playfoot,  4  K.  &  J.  479. 

60  L.  J.  Ch.  267  ;    Be   Parker,  [1891]  See  also  Churcher  v.  Martin,  42  Ch.  D. 

1  Ch.  682,  all  cited  in  Be  Pickard,  [1894]  312  (deed  not  enrolled,  &c.,  held  void 

3  Ch.  704.    The  cases  of  Ashton  v.  Lwd  as  to  passing  legal  estate). 
Langdale,  4  De  G.  &  S.   402   (railway  {p)  Willet  v.   Sand/ord,  1  Ves.  186 ; 
debentures),   and  Chandler  v.  Howell,  see  also  Doe  v.  Copestake,  6  East,  328  ; 

4  Ch.  D.  661  (mortgage  of  "  works,"  Doe  v.  Pitcher,  6  Taunt.  359  ;  Arnold  v. 
&c.,  by  improvement  commissioners).  Chapman,  1  Ves.  108  ;  Young  v.  drove, 
must  be  considered  overruled.  4  C.  B.  668  ;  Doe  d.  Chidgey  v.  Harris, 

(?)  Jervis   v.   Lawrence,   22   Ch.    D.  16  M.  &  Wels.  517 ;  Wright  v.  Wilkin, 

202.  31  L.  J.  Q.  B.  196;   Be  Lacy,  [1899] 

(k)  Be  David,  41   Ch.   D.   168;    43  2  Ch.  149. 

Ch.  D.  27  ;  Cluff  v.  Cluff,  2  Ch.  D.  222 ;  (q)  Sweeting  v.  Sweeting,  3  N.  R.  240. 

Be  Crossley,  [1897]  1  Ch.  928.  As  to  secret  trusts,  post,  p.  263. 

(I)  Symonds  v.  Marine  Society,  2  Giff.  (r)  As  to  the  right  of  the  lord  in  the 

325.  case  of  copyholds,  see  Oallard  v.  Haw- 

(m)  Edwards  v.  Hall,  11  Hare,  6,  6  kins,  27  Ch.  D.  298.     In  the  case  of 

D.  M.  &  6.  74 ;  Brook  v.  Badley,  L.  personalty,   if  there  is  no  next-of-kin, 

R.,   4  Eq.    106   (a  mining   "  rent ")  ;  the  property  goes   to   the  Crown,  Be 

Thomas  v.  Howell,  L.  R.,  18  Eq.  203.-  Gasman,  15  Ch.  D.  67. 
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Where  trus- 
tees may 
select  chari- 
ties exempt 
from  act. 


CHAPTER  IX.  It  was  held,  under  the  old  law,  that  where  the  conveying  of  land 
to  a  charity  was  enjoined  as  a  condition  subsequent,  as  where  the 
devise  was  to  A.,  on  condition  that  he  conveyed  Whiteacre  (part  of 
the  devised  estate)  to  a  charity,  the  condition  alone  was  void, 
and  the  devise  was  absolute  (s).  It  is  submitted  that  under  the 
Mortmain  Act  of  1891  (t)  such  a  condition  would  be  valid. 

If  a  testator  devises  land,  or  bequeaths  a  fund  consisting  wholly 
or  partly  of  impure  personalty,  to  such  charitable  institutions  as 
his  trustees  may  determine,  and  the  trustees  make  a  selection,  this 
operates  as  the  exercise  of  a  power  of  appointment,  and  the  names 
of  the  institutions  selected  are  read  into  the  will ;  if  the  institutions 
so  selected,  or  any  of  them,  are  exempt  from  the  act,  they  take 
their  shares  in  full  (m),  but  as  to  such  of  them  as  are  subject  to  the 
act,  their  shares  fail  wholly  or  partially  in  accordance  with  the 
rule  mentioned  below  (sec.  viii.)  (v). 

According  to  the  judgment  of  Kay,  J.,  in  Re  Clark  (w),  the 
decision  in  Lewis  v.  Allenhy  turned  on  the  use  by  the  testator  of 
the  expression  "  hospitals  and  other  institutions,"  and  he  therefore 
declined  to  hold  that  a  bequest  of  impure  personalty  to  trustees 
upon  trust  "  to  give  it  to  the  poor  as  they  may  think  fit "  could  be 
valid,  even  if  the  trustees  selected  charitable  institutions  exempt 
from  the  Mortmain  Acts.  The  distinction  seems  somewhat  tech- 
nical, but  Re  Clark  has  been  referred  to  in  later  cases  without 
disapproval  (x). 

Though  the  act  of  1888,  like  the  act  of  Geo.  II.,  does  not  in 
terms  apply  to  the  proceeds  of  land  directed  to  be  sold,  yet  it  is 
settled  by  construction,  that  a  fund  of  this  nature  is  within  its 
spirit  and  meaning  {y),  on  the  ground,  it  should  seem,  that  the 
legatee  might  have  elected  to  take  it  as  land  (2) ;  and  a  legacy 
payable  out  of  such  a  fund  of  course  shared  the  same  fate  (a). 

mont  V.  Oliveira,  L.  B.,  4  Ch.  309,  post, 
p.  272 ;  and  a  bequest  of  pure  person- 
alty, to  be  expended  in  the  purchase 
of  land  in  a  foreign  country  for  chari- 
table purposes,  was  not  within  the 
Mortmain  Act;  Att.-Oen.  v.  Mill,  2  Dow. 
&  a.  393;  Re  Geek,  69  L.  T.  819;  see 
post,  p.  272. 

(z)  It  is  an  interest  in  land,  per  Lord 
Cairns,  L.  R.,  3  Ch.  674. 

(a)  Page  v.  Leapingwell,  18  Ves.  463. 
Even  if  the  land  was  partnership  pro- 
perty: Ashwc/rthv.  Munn,  15  Ch.  D.  363. 
But  not  a  mere  debt  due  under  a  settle- 
ment from  the  settlor's  estate  to  the 
trustees,  and  appointed  in  favour  of  a 
charity  under  a  general  power  contained 
in  the  settlement,  though  such  debt  be 


Bequest  of 
proceeds  of 
real  estates  to 
charity 
illegal. 


(«)  Poor  V.  Midi,  6  Mad.  32. 

(t)  Post,  p.  274. 

{u)  Lewis  V.  Allenby,  L.  R.,  10  Eq. 
668;J?e  Ovey,  31  Ch.  D.  113;  iJc 
Seton  Smith,  73  L.  T.  732  n. 

(v)  Be  Piercy,  [1898]  1  Ch.  565. 

(w)  52  L.  T.  406. 

(x)  Re  Seton  Smith  and  Be  Piercy, 
supra. 

\y)  Att.-Oen.  v.  Lard  Weymouth, 
Arab.  20 ;  Curtis  v.  Button,  14  Ves. 
537 ;  Trustees  of  British  Museum  v. 
White,  2  S.  &  St.  595.  The  bequest 
was  not  made  vaUd  by  the  fact  that 
the  charity  is  a  foreign  one :  Curtis  v. 
Button,  supra.  But  a  bequest  of  the 
proceeds  of  laud  abroad,  for  charitable 
purposes  in  England,  is  good :   Beau- 
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The  act  expressly  embraces  the  converse  case  of  money  being    ohaptbb  ix. 
directed  to  be  laid  out  in  "  land  "  (b),  and  the  prohibition  applied  ^^^^be       t 
not  only  where  the  investment  in  "land"  was  expressly  directed  of  money  to 
by  the  will,   but   also   where  it  resulted  from   the  nature  and  ^^J^^"^  °"* '" 
regulations  of  the  charity  itself  (c). 

In  Crafton  v.  Frith  (cc),  a  testator  directed  his  residue  to  be  Where 
applied  for  certain  educational  purposes,  and  in  purchasing  land  to  dfv-gfble 
be  let  out  to  the  poor  at  a  low  rent :  it  was  held  that  the  residue 
was  divisible  into  two  parts,  and  that  the  bequest  of  one  part  for 
the  purchase  of  land  was  void. 

A  recommendation  to  trustees  to  purchase  land  is  imperative,  Trust,  power, 
and,  consequently,  had  the  same  invalidating  effect  as  a  trust  which  ?''  °Pt\°"  *° 
is  mandatory  in  terms  (d).  But  a  mere  power  had  not  this  effect  (e). 
So  if  an  option  was  given  to  the  trustees  to  lay  out  the  money 
in  land,  or  upon  government  or  personal  security  (/),  or,  generally, 
to  execute  the  trust  in  either  of  two  ways,  the  one  lawful,  the  other 
not  (g),  or,  if  the  regulations  of  the  charity  were  such  that  the  money 
bequeathed  might,  if  the  act  were  out  of  the  way,  be  applied  either 
in  one  way  or  the  other  (h),  the  bequest  was  valid  (i).  It  was 
attempted  to  bring  within  the  scope  of  this  principle  a  direction 
fco  invest  on  such  mortgage  securities  as  the  trustees  should  approve, 
which,  it  was  contended,  authorised  the  trustees  to  lay  out  the  fund 
on  mortgages  of  personal  chattels,  or  on  Irish  or  Scotch  real  securities 
(some  of  which  the  testator  was  akeady  possessed  of) ;  but  Lord 
Langdale,  considering  that  the  reasoning  savoured  too  much  of 
refinement,  held  the  bequest  to  be  void  (j).    In  a  case  of  this  kind 

in  fact  payable  out  of  proceeds  of  sale  of  buri/  v.  Denton,  3  K.  &  J.  529  ;  Graham 

land.  Re  Rohson,  19  Ch.  D.  156.  v.  Paternoster,  31  Beav.  30 ;  Wilkinson 

(6)  Sect.  4  (1),  read  with  the  defini-  v.  Barber,  L.  R.,  14  Eq.  96  ;   Re  Hedg- 

tion  of  "  land  "-  in  sect.  10.     See  Att.-  man,  8  Ch.  D.  156, 

Oen.  V.  HeartweU,  2  Ed.  234  ;  Pritchard  (g)  Mayor  of  Faversham  v.  Ryder,  18 

V.  Arbouin,  3  Russ.  458.  Beav.  318,  5  D.  M.  &  G.  350;  Baldwin 

(e)  Widmore  v.  Woodroffe,  Amb.  636  ;  v.  Baldwin,  22  Beav.  419  ;  London  Uni- 

Middleton  v.  Olitherow,  3  Ves.  734.  And  versity  v.   Yarrow,  1  De  G.  &  J.  72  ; 

see  Denton  v.  Manners,  25  Beav.  38,  Sinnett  v.  Herbert,  L.  R.,  7  Ch.  243  ; 

2  De  G.  &  J.  675.  Lewi^  v.  AUeriby,  L.  R.,  10  Eq.  668. 

(cc)    20  L.   J.    Ch.    198.      Compare  (h)  Church  Building  Society  v.  Bar- 

Adnam  v.  CoU,  6  Bea.  363.  low,  3  D.  M.  &  G.  120 ;  Garter  v.  Green, 

(d)  Att.-Oen.  v.  Davies,  9  Ves.  546  ;  3  K.  &  J.  591 ;  Denton  v.  Manners,  2  De 
Kirkbanh  v.  Hudson,  7  Pri.  212 ;  Pilk-  G.  &  J.  675,  682.  Unless  the  purpose 
inrjton  v.  Boughey,  12  Sim.  114.  of  the  gift  be  expressly  confined  by  the 

(e)  Att.-Gen.  v.  Goddard,  T.  &  will  to  the  illegal  object ;  see  last  case. 
R.  348.  (i)  The   authorities   are  referred  to 

(/ )  Sorresby  v.  Hollins,  Amb.  211,  9  and  criticised  in  Re  Piercy,  [1898]  1  Ch. 

Mod.    221 ;  Widmore   v.    Governors   of  565 :  below,  p.  258. 
Queen  Anne's  Bounty,  1  Br.  C.  C.  13,  ii.  ;  (j)  Baker  v.  Sutton,  1  Kee.  224.     Cf. 

^B.-Ccw.  V.  Parsojis,  8  Ves.  186  ;  Curtis  London    University   v.    Yarrow,    sup., 

V.   Hutton,   14  Ves.   537  ;  Edwards  v.  where  a  choice  between  London  and 

Hall,  11  Hare,  11,  12;  6  D.  M.  &  G.  89  ;  Dublin  was  expressly  given. 
Dent  V.  Allcrqft,  30  Beav.  335 ;  Salua- 

J.— VOL.  I.  17 
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CHAPTER  IX. 


Where  the 
purchase  of 
land  is  the 
ultimate 
object,  the 
trust  la  bad. 


Legacy  valid 
where  the 
purchase  of 
land  is  not 
essential  to 
the  trust. 


the  real  question  is  whether  the  trustees  have  power  to  invest,  and 
do  invest,  on  securities  which  do  not  fall  within  the  act :  if  so  the 
bequest  is  good  (k). 

So,  if  investment  in  land  was  the  ultimate  destination  of  the 
money,  the  bequest  was  not  protected  by  the  circumstance  of 
provision  being  made  for  its  suspension  during  an  indefinite  period  ; 
and,  therefore,  a  gift  of  personal  estate,  to  be  laid  out  in  the  pur- 
chase of  lands,  has  been  repeatedly  held  to  be  void,  although  the 
trustees  were  empowered  to  invest  the  money  in  the  funds  until 
an  eligible  purchase  could  be  made  (l) ;  neither  would  a  direction 
to  purchase,  though  accompanied  by  a  legal  alternative  direction 
for  the  appUcation  of  the  money  in  case  the  purchase  cannot  be 
conveniently  made,  give  the  trustees  such  a  discretion  as  to  take 
the  bequest  out  of  the  statute,  where  there  was  no  impediment  to 
the  primary  trust  but  the  statute  (m).  These  determinations  have 
clearly  overruled  Grimmett  v.  Grimmett  (n). 

It  is  clear,  that  where  the  will  is  silent  as  to  the  purchase  or  acquisi- 
tion of  land,  and  the  charitable  trust  or  purpose  is  of  a  nature  which 
admits  of  its  being  fuUy  and  conveniently  executed  without  such 
purchase  or  acquisition,  the  legacy  is  good.  Thus,  where  the 
testator  bequeathed  2,800Z.  Three  per  cent.  Reduced  annuities,  and 
directed  the  dividends  to  be  applied  "  for  and  towards  establishing 
a  school,"  Lord  Loughborough  said,  that  this  did  not  include  the 
purchase  or  renting  of  land  :  the  master  might  teach  in  his  own 
house,  or  in  the  church  (o).  So,  in  another  case,  the  bequest  of 
personalty,  "  to  be  a  perpetual  endowment  and  maintenance  of 
two  schools,"  was  considered,  by  Richards,  C.  B.,  to  be  so  far  good  ; 
though  it  was  rendered  void  by  the  addition  of  a  recommendation 
to  purchase  land  (p).  And  even  where  the  interest  of  the  be- 
queathed fund  was  directed  to  be  applied  in  "  providing  a  proper 
school-house,"  Sir  J.  Leach,  V.-C,  thought  that,  as  the  intention 
might  be  executed  by  hiring  a  house,  without  the  necessity  of  pur- 


(k)  "Baker  v.  Sutton  and  Johnston  y. 
Swann  I  take  to  have  been  overruled  if 
and  so  far  as  they  differ  from  Lmoia  v. 
AlUnhy " :  per  Rigby,  L.  J.  in  He 
Piercy,  [1898]  1  Ch.  at  p.  677. 

(I)  Grieves  v.  Case,  4  Br.  C.  C.  67  ; 
English  v.  Orde,  Duke,  Ch.  Uses, 
432 ;  Pritchard  v.  Arbouin,  3  Russ.  458 ; 
Mann  v.  Burlingham,  1  Kee,  235. 

(m)  Att.-Oen.  v.  Hodgson,  15  Sim. 
146.  But  see  Warren  v.  Biidall,  4  K.  & 
J.  603,  affirmed  in  D.  P.  sub  nom.  Hall 
V.  Warren,  9  H.  L.  Ca.  420,  post.  Chap. 
LVIII. 

(n)  Amb.   210.     Qrimmett  v.    Orim- 


mett  was  referred  to  by  the  Court  of 
Appeal  in  Be  Piercy,  [1898]  1  Ch.  665, 
as  laying  down  good  law,  but  it  would 
appear  that  the  learned  judges  were 
really  referring  to  Sorreaby  v.  Hollins 
(9  Mod.  221),  which  is  quoted  in  a  very 
confusing  way  in  Qrimmett  v.  Qrimmett. 

(o)  Att.-Oen.  v.  WiUiarm,  4  B.  C.  C. 
526  (2  Cox,  387) ;  Hill  v.  Jones,  2  W.  R. 
657  ;  see  also  Att.-Oen.  v.  Jordan,  High- 
more,  Mortmain,  add.,  23 ;  Martin  v. 
WelUtead,  23  L.  J.  Ch.-  927  ;  Hartshorne 
V.  Nicholson.  26  Beav.  68  ;  Baldwin  v. 
Baldwin,  22  Bea.  413,  post,  p.  260,  n.  (c). 

{p)  Kirkbank  v.  Hudson,  7  Price,  221 . 
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chasing  land,  the  bequest  was  valid  ;  and  that,  too,  though  the  will    chapter  ix. 

contained  expressions  showing  that  the  testator  contemplated  the 

perpetuity  of  the  charity  {q).   So,  where  the  trustees  were  expressly 

directed  to  apply  the  income  of  a  charity  fund  in  the  purchase  or 

rental  of  an  appropriate  building  (r).     Also  where  trustees  were 

directed  to  apply  a  fund  upon  trust  to  hire  rooms  for  the  reception 

of  poor  women  (s). 

But  in  these  cases  much  reliance  was  placed  on  the  circumstance  Contra  where 

fchat  the  purposes  of  the  will  were  to  be  answered  out  of  the  annual  purchase  o£ 

.  ...  .     .       „_  land  intended. 

income  as  it  arose,  leavmg  the  prmcipal  untouched.     Where  a        . 

legacy  was  given  towards  "  establishing  "  a  school  near  the  Angel  "  establish  " 

Inn  at  E.,  provided  a  further  sum  could  be  raised  in  aid  thereof  if  *  school ; 

found  necessary ;    Sir  G.  Turner,  V.-C,  said  that  the  first  words 

indicated  an  intention   to   occupy  a    site  in  the  neighbourhood 

referred  to  ;  and  that  the  latter  words  removed  aU  doubt,  shewing 

that  the  estabUshment  of  the  school  was  not  to  be  by  a  succession 

of  small  payments,  but  by  the  immediate  expenditure  of  a  sum  of 

money.      He  thought  it  clear  that  the  intention  was   that  land 

should  be  purchased  (t). 

Similar  decisions  were  come  to  in  Dunn  v.  Bownas  (u),  where  a  a  hospital ;. 
testator  bequeathed  a  sum  of  money  to  the  mayor  and  corporation 
of  N.,  in  trust  for  the  purpose  of  "establishing"  a  hospital;  and 
in  Tatham  v.  Drummond  (v),  where  there  was  a  bequest  of  money 
to  be  applied  towards  the  "  establishment "  of  slaughter-houses,  a  slaughter 
In  the  latter  case  Lord  Westbury  adopted  Lord  Loughborough's  ^°^^' 
rule  (w)  that  the  Court  would  not  alter  its  conception  of  the  pur- 
poses of  a  testator  merely  because  they  happened  to  fall  within  the 
prohibitions  of  the  statute. 

So  a  bequest  to  "found"  a  chapel  (x),  or  school  (y),  was,  under  —to  "found" 
the  old  law,  prima  facie  void.  ^  "''^I'^''  *''■ 

But  a  bequest  to  "  endow  "  churches  and  chapels  in  populous  Legacy  to  en- 
districts  (z),  or  to  "  support "  a  school  at  A.  (a),  or  to  "  found  a  a°^o|^'"&e^' 

{q)  Johnston  v.  Swann,  3  Mad.  457  ;  Unite,  75  L.  J.  Ch.  163,  where  the  legacy   good, 

and  see  Grafton  v.  Frith,  15  Jur.  737,  was  given  towards  the  rebuilding  and 

20  L.  J.  Ch.  198.  equipment  of  a  hospital. 

(r)  Davenport  V.  Mortimer,  3  Jur.  287,  (v)i  D.  J.  &  S.  484,  reversing  Wood, 

(V.-C.  Shadwell).  V.-C,  33  L.  J.  Ch.  438. 

(a)  Re  Rdbson,  19  Ch.  D.  156.  (w)  Att.-Oen.  v.  Williams,  2  Cox,  387. 

(t)  Att.-Oen.  V.  Hull,  9  Hare,  647  ;  (a:)  Hopkins  v.  Phillips,  3  Giff.  182. 

and  see  Att.-Gen.  v.  Hodgson,  15  Sim.  (y)  Re  Vere,  22  T.  L.  R.  273. 

146 ;  Longstaff  v.   Rennison,   1   Drew.  (z)  Edwards  v.  Hall,  11  Hare,  1,  6 

28 ;  Re  Clancy,  16  Beav.  295 ;  Kirhmann  T>.  M.  &  G.  74. 

v.  Lewis,  38  L.  J.  Ch.  570.     In  MaHin  (a)    Re  Hedgman,    8    Ch.   D.    156  ; 

V.  Wellstead,  23  L.  J.  Ch.  927,  the  tes-  Kirkbank  v.  Hvdson,  7  Pri.  221,  per 

tator  clearly  contemplated  the  purchase  Richards,  C.  B.,  supra  ;  Dent  v.   All- 

of  land.  croft,  30  Beav.  335. 

(u)  1    K.    &   J.    596.     Compare   Re 

17—2 


260 


GIFTS   FOR  ILLEGAL,   SUPERSTITIOUS  AND   CHARITABLE   PURPOSES. 


CHAPTER  IX. 


Endowment 
of  future 
church. 


Legacy  to  be 
applied  in 
erecting  a 
building,  bad. 


Legacy  on 
condition  that 
legatee  pro- 
vides land, 
void. 


charitable  endowment "  (&),  is  good.  A  bequest  to  establish  an 
"  institution  "  may  also  be  good  if  the  purpose  of  the  institution  as 
described  does  not  require  the  purchase  of  land  (c). 

If  a  testator  bequeaths  a  fund  for  endowing  a  church  neither 
erected  nor  commenced  before  his  death,  the  Court  will  direct  an 
inquiry  whether  the  fund  can  be  so  applied  within  a  reasonable 
time  (d). 

It  has  been  much  questioned  whether  a  bequest  of  money,  to 
be  applied  in  the  "  erection  "  of  a  school-house  or  other  building, 
for  charitable  purposes,  was  bad  under  the  old  law,  as  involving 
a  trust  to  purchase.  Lord  Hardwicke  considered  that  if  the 
trustees  could  get  a  piece  of  ground  given  to  them,  so  that  land 
need  not  be  purchased,  the  gift  was  good  (e) ;  but  the  contrary 
is  now  settled  (/) :  and  to  make  such  a  bequest  valid,  in  cases 
within  the  act  of  1736  or  1888,  the  testator  must  either  point 
to  land  already  in  mortmain,  or  he  must  forbid  the  purchase 
of  land  (gf).  Thus,  in  Mather  v.  Scott  (h),  where  a  testator 
bequeathed  a  legacy  to  trustees,  with  a  request  that  they 
would  entreat  the  lord  of  the  manor  to  grant  land  for  building 
almshouses.  Lord  Langdale,  M.  E..,  held  that  the  language  of  the 
bequest  was  not  sufficiently  expressed  to  exclude  a  purchase,  and 
therefore  the  gift  failed.  And  it  is  equally  clear  that  a  legacy,  on 
condition  that  the  legatee  provide  land  for  efiecting  the  testator's 
object,  was  void,  as  being  in  truth  a  purchase  of  the  land  from  the 
legatee  (i).  And  it  did  not  avail,  that  charity  legatees,  by  whom 
a  fund  was  directed  to  be  laid  out  in  the  erection  of  buildings, 
possessed  and  offered  to  appropriate  for  the  purpose  land  already 
in  mortmain,  unless  the  bequest  were  so  framed  as  not  to  admit  of 
a  new  purchase  being  made  for  the  occasion  (j) ;  nor  was  a  bequest 


(6)  Salusbwy  v.  Denton,  3  K.  &  J. 
529. 

(c)  Baldwin  v.  Baldwin,  22  Beav. 
413  (trust  to  provide  annuities  for  in- 
digent persons,  with  directions  for  the 
management  of  the  "  institution "). 
SeHotburne,  53  L. T.  212  ('•  maintenance 
and  endowment"  of  art  collection). 
And  Bee  per  Lord  Cranworth,  London 
University  v.  Yarrow,  1  De  G.  &  J.  81 
(hospital  for  animals). 

(d)  Sinnett  v.  Herbert,  L.  R.,  7  Ch. 
232. 

(e)  Vaughan  v.  Farrer,  2  Ves.  182 : 
Att.-Oen.  V.  Bowles,  ib.  547,  3  Atk. 
806. 

(/)  Foy  V.  Foy,  1  Cox,  163  ;  Pelham 
V.  Anderson,  2  Ed.  296,  1  Br.  C.  C.  444, 
II. ;  Att.-Oen.  v.  Nash,  3  Br.  C.  C.  588  ; 


Att.-Oen.  V.  Whitchurch,  3  Ves.  144; 
Chapman  v.  Brown,  6  ib.  404 ;  Att.- 
Oen.  V.  Parsons,  8  ib.  186  ;  Att.-Oen.  v. 
Davits,  9  Ves.  535 ;  Pritchard  v.  Ar- 
bouin,  3  Russ.  458  ;  Att.-Oen.  v.  Hodg- 
son, 15  Sim.  146;  Smith  v.  Oliver,  11 
Beav.  481. 

(g)  Att.-Oen.  v.  Davies,  9  Ves.  544 , 
Pratt  V.  Harvey,  L.  R.,  12  Eq.  544. 

{h)  2  Kee.  172. 

(i)  Att.-Oen.  v.  Davies,  9  Ves.  535 ; 
and  see  Dunn  v.  Bownas,  1  K.  &  J.  602. 

(j)  Oiblelt  V.  Hobson,  5  Sim.  651, 
3  My.  &  K.  517;  Re  Watmough's 
Trusts,  L.  R.,  8  Eq.  272 ;  Me  Cox,  7  Ch. 
D.  204.  In  Oiblett  v.  Hobson,  Lord 
Brougham  held  that  circumstances  de- 
hors the  will  might  be  investigated  for 
the  purpose  of  getting  at  the  intention, 
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to  build  made  valid  by  a  proviso  that  the  legacy  should  not  be  paid    chapter  ix. 
until  the  building  had  been  commenced  (k). 

But  if  the  testator   expressly  forbade  a  purchase,  though  he  Bequest  to 
declared  his  expectation  or  desire  that  land  would  be  provided  jf'^jiemU  ' 
from  other  sources  (I),  or  if  the  direction  was  to  build  "  when  and  forbids  the 
80  soon  as  land  shall  at  any  time  be  given  for  the  purpose  "  (m),  ^™^.  ^^  ° 
the  bequest  was  vaUd :  for  the  statute  does  not  forbid  the  dedication 
of   land    to   charity   by  act   inter  vivos ;    on   the  contrary,    it 
expressly  regulates  the  manner  of  doing  so,  and  there  is  nothing 
to  invalidate  a  bequest   of   money  for  building   upon  land   so 
provided  {mm). 

If  the  legacy  is  conditional  on  land  being  acquired  at  some  future 
indefinite  time  the  legacy  is,  of  course,  void,  but  if  the  gift  is  abso- 
lute, and  only  the  mode  of  executing  the  trust  is  postponed,  the 
legacy  is  valid  (n).  In  such  a  case,  the  Court  will  direct  an  inquiry 
whether  the  necessary  land  has  been  provided,  and  if  there  is  no 
prospect  of  the  land  being  provided  within  a  reasonable  time,  the 
Court  will  direct  the  fund  to  be  applied  cy-pres  (o). 

A  direction  to  the  trustees  not  to  violate  the  Mortmain  Acts,  or 
to  have  due  regard  to  the  application  of  the  fund  being  consistent 
with  the  laws  then  in  force,  is  equivalent  to  forbidding  the  purchase 
of  land  (p). 

The  bequest  of  a  sum  of  money  to  be  applied  in  the  erection  of  Improvement 

buildings  on  land  which  is  already  devoted  to  charitable  purposes  (q),  already  in 

or  in  the  repair  and  improvement  of  buildings  appropriated  to  mortmain 
charity  (r),  is  unquestionably  valid,  as  by  such  gifts  no  additional 

i.e.  evidence  of   "  surrounding  oiroum-  v.  Jackson,  W.  N.  1882,  p.  16. 

stances,"  according  to  the  general  rule.  (mm)  Compare.466ott  v.  Fraser,  L.  R., 

See    AU..Qen.    v.    Hyde,    Amb.    751  ;,  6  P.  C.  96. 

Booth  V.  Carter,  L.  R.,  3  Eq.  757  ;  Cress-  (n)  Chamherlayne  v.  Brockett,  supra  ; 

well  V.  Cresswell,  L.  R.,  6  Eq.  69,  75.  Re  Gyde,  79  L.  T.  261 ;  ante,  p.  212. 

And  see  Chap.  XV.  (o)  Sinnett  v.  Herbert,  L.  R.,  7  Ch. 

(k)  Pratt  V.  Harvey,  L.  R.,  12  Eq.  232;    lie    White's   Trusts,   33    Ch.   B. 

544,  correcting  the  dictum  of  Alderson,  449 ;  Biscoe  v.  Jackson,  35  Ch.  T>.  460  ; 

B.,  Dixon  v.  Butler,  3  Y.  &  0.  677.  Re  Gyde.  79  L.  T.  261. 

(I)  Phil-pott  V.  St.  George's  Hospital,  {p)  Dent  v.  Allcroft,  30  Beav.  335  ; 

6  H.  L.  Ca.  338,  reversing  21  Beav.  134,  Biscoe  v.  Jackson.  35  Ch.  D.  460 ;  Hill 

and  overruHng  Trye  v.  Corporation  of  v.  Jones,  2  W.  R.  657. 

CtottCMter,  14  Beav.  173.     See  also  Hem-  (q)  Glubb   v.   Att.-Gen.,   Amb.    373; 

show  V.  Atkinson,  3  Mad.  306 ;  Att.-Gen.  Brodie  v.  Duke  of  Ghandos,  1  Br.  C.  C. 

V.   Williams,  2   Cox,   387 ;    Cawood  v.  444,  n.  ;  Att.-Gen.  v.  Bishop  of  Oxford, 

Thompson,    1    Sm.    &    GiS.    409 ;    Re  ib.  ;  Att.-Gen.  v.  Parsons,  8  Ves.  186  ; 

White's  Trusts,  W.  N.  1882,  p.  113;  33  Att.-Gen.  v.  Munby,  1  Mer.  327 ;  Shaw 

Ch.  D.  449.  v.  Pickthall,  Dan.  92  ;  Fisher  v.  Brierly, 

(m)  This  was  assumed  in  Chamber-  1  D.  F.  &  J.  643. 

layne  v.  Brockett,  L.  R.  8  Ch.  206,  and  (r)  Harris-^.  Barnes,  Amb.  651  ;  Att.- 

is  according  to  Lord  Cranworth's  judg-  Gen.  v.  Bishop  of  Chester,  1  Br.  C.C.  444. 

ment  in  Philpott  v.  Si.  George's  Hos-  See  also  Champney  v.  Davy,  1 1  Ch.  D. 

pital,  6  H.  L.  Ca.  357.     See  also  Biscoe  949. 
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CHAPTEB  IX. 


Legacy  to  be 
applied  in 
discharging 
an  incum- 
brance on 
charity  pro- 
perty invalid. 


land  is  thrown  into  mortmain  (s).  But,  as  before  stated,  a  reference 
to  land  already  in  mortmain  must  be  found  in  the  will.  A  bequest 
to  build  a  parsonage  house  at  C.  "in  manner  as  I  have  already  pro- 
mised the  same,"  was  held  to  refer  to  a  transaction  by  which  a  site 
had  already  been  appropriated  for  the  purpose,  and  so  byimpHcation 
to  the  site  itself  {t).  So  a  bequest  to  build  a  parsonage  house  in 
connection  with  B.  church  was  upheld,'on  the  ground  that  a  site  had 
in  fact  (though  this  was  not  noticed  in  the  will)  been  appropriated 
to  the  purpose,  and  that  the  trustees  would  not  have  been  justified 
in  purchasing  any  other  land  for  the  purpose  (m).  And  a  bequest  to 
help  enlarge  the  parish  church  at  M.  was  held  good  as  impUedly 
referring  to  the  glebe  or  churchyard  {v).  But  a  bequest  "  to  erect 
a  new  chapel  at  H.  instead  of  the  one  now  in  use  when  such  an 
erection  shall  take  place,"  was  held  not  to  be  a  reference  to  the 
site  on  which  the  old  chapel  stood  {w). 

A  legacy  to  be  applied  in  the  liquidation  of  a  subsisting  incum- 
brance on  real  estate,  which  is  already  subject  to  charitable  uses, 
appears  to  have  been  considered  as  not  falling  within  the  same 
principle  as  a  legacy  to  build  on  land  so  subject,  but  as  appropria- 
ting to  charity  a  new  interest  in  land.  Thus,  a  bequest  of  a 
sum  of  money,  to  be  applied  in  paying  ofE  a  mortgage  debt  on 
a  meeting-house,  could  not  be  supported  under  the  old 
law  (a;) ;  and  it  mattered  not  that  the  incumbrance  was 
equitable  only  {y). 


Legacy 
founded  on  a 
devise  which 
fails,  void. 


Where  a  legacy,  which,  standing  alone,  would  be  valid,  was 
founded  upon  and  derived  its  purpose  and  object  from  an  illegal 
devise,  it  was  necessarily  involved  in  the  failure  of  such  devise. 
Thus,  if  a  testator,  after  devising  certain  messuages  to  be  converted 
into  almshouses,  bequeathed  the  interest  of  a  sum  of  money  to  the 
occupiers  of  such  houses,  as  the  devise  was  clearly  void,  the  legacy 


(s)  The  general  principle  is  discussed 
in  Edwards' Y.  Hall,  11  Ha.  1 ;  6  D.  M. 
&  G.  74.  As  to  the  evidence  required  in 
these  cases,  that  the  land  on  which  the 
expenditure  is  to  be  made  has  been 
effectually  devoted  to  charity,  vide  In- 
gleby  v.  Dobson,  4  Russ.  342 ;  Shaw  v. 
Pickthall,  Dan.  92. 

(i)  Sewell  v.  Crewe-Bead,  L.  R.,  3. 
Eq.  60. 

{u)  Oresswell  v.  Oresswell,  L.  R.,  6 
Eq.  69. 

{v)  Be  Hawhin'a  Trusts,  33  Beav.  670. 

[w)  Be  Watmough's  Trusts,  L.  R.,  8 
Eq.  272,  dissenting  from  Booth  v.  Car- 
ter, L.  R.,  3  Eq.  757,  which  is  contra. 


{x)  Corhyn  v.  French,  4  Ves.  418. 
But  debts  incurred  in  respect  of  a  meet- 
ing-house are  not  always  a  lien  on  it ; 
and  where  they  are  not  so,  a  bequest  to 
enable  the  debtor  to  pay  them  is  of 
course  valid,  Bunting  v.  Marriott,  19 
Beav.  163. 

(«/)  Waterhov^e  v.  Holmes,  2  Sim.  162. 
And  see  Be  Lynall's  Trust,  12  Ch.  D. 
211,  where  a  legacy  was  given  to  pay  all 
claims  chargeable  upon  certain  alms- 
houses :  there  was  no  charge  on  the 
almshouses,  but  the  trustees  were  per- 
sonally liable  for  repairs ;  the  legacy 
was  held  void,  and  fell  into  residue. 
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Was  equally  so  (z).  Or,  if  a  testator  devised  a  messuage  to  be  used  ohapteb  ix. 
as  a  school-house  for  the  education  of  poor  children,  and  bequeathed 
a  fund  to  trustees,  with  a  direction  to  apply  the  income  in  keeping 
the  school-house  in  repair,  and  providing  a  master,  the  statute,  by 
invalidating  the  devise  of  the  house,  deprived  the  pecuniary  legacy 
of  its  object,  which  consequently  failed  (a) ;  and  in  some  other 
instances,  presenting  not  quite  so  simple  and  obvious  an  applica- 
tion of  the  principle,  a  bequest,  valid  in  itself,  has  been  held  to  fail, 
from  the  impracticability  of  the  general  scheme,  of  which  it  forms 
a  part  (6). 

It  is  to  be  observed,  that  if  a  legacy,  which  is  directed  to  be  Equity  will 

laid  out  in  land,  is  actually  paid,  (the  party  paying  it  not  availing  "rast  though 

himself  of  the  statute,)  and  the  trustee  lays  it  out  accordingly,  the  the  legacy  haa 

Court  will  not  execute  the  trust  (c).  '  But  if  lands  be  devised  in  .,  ^°  ^*\'' 

.  ^  '  .  Contra  after 

trust  for  charity,  and  have  been  held  and  applied  accordingly  for  lapse  of  time. 

a  long  series  of  years,  it  will  be  presumed  against  the  heir,  that  all 

proper  means  have  since  been  taken  to  dedicate  the  property 

effectually  to  the  charity  {d). 

VII. — Secret  Trusts   for   Charity.— As   Mr.  Jarman  points  Secret  trust 
out  (dd)  :  "The  statute  of  the  9th  Geo.  II.  cannot  be  evaded  f°^°adat'^ 
by  a  secret  trust,  and  the  heir  may  compel  a  devisee  to  disclose  any  devise, 
promise  which  he  may  have  made  to  the  testator  to  devote  the 
land  to  charity  (e).    And  such  promise,  if  denied  by  the  devisee,  may 
be  proved  by  evidence  aliunde  (/).    The  trust,  by  whatever  means 

(z)  Att.-Oen.  v.  Ooulding,  2  Br.  C.  C.  that  where  a  legatee  is  called  upon  to 

428 ;  Att.-Oen.  v.    Whitchurch,  3   Ves.  refund,  he  is  not  in  general,  liable  to 

141  ;  Linibrey  v.  Ourr,    6   Mad.    151  ;  interest  {Oittins  v.  Steele,  1  Sw.  199). 

Price  T.  Hathaway,  ib.  304 ;  Smith  v.  (d)  Att.-Oen.  v.  Moor,  20  Beav.  119 ; 

Oliver,    11    Beav.    481 ;  Att.-Oen.    v.  and  see  Att.-Oen.  v.  Drummond,  1  T>. 

Hodgson,  16  Sim.  146 ;  He  Cox,  7  Ch.  D.  &  War.  380. 

204 ;  Green  v.  Britten,  42  L.  J.  Ch.  187  ;  (dd)  First  ed.  p.  206. 

Cramp  v.  Playfoot,  4  K.  &  J.  479 ;  Re  (e)  Boaon  v.   Statham,    1   Ed.   508 ; 

Taylor,  68  L.  T.  538.  Mvxikleston  v.  Brown,  6  Ves.  52  ;  Martin 

(a)  Att.-Oen.  v.  Hinxman,  2  J.  &  W.  v.  Hatton,  oit.  ib.  61 ;  Stickland  v.  Ald- 


270.  In  cases  the  converse  of  this, 
namely,  where  the  valid  gift  is  the  pri 
mary  one,  and  the  Invalid  gift  is  ancil 
lary  and  subordinate  to  it,  the  former, 
of  course,  is  not  afiected  by  the  ille- 
gality of  the  latter,  Blandford  v.  Fack 
erell,  4  Br.  C.  0.  {J94,  2  Ves.  jun.  238 


ge,  9  Ves.  516;  Paine  v.  Hall,  18 
Ves.  475.  So  if  land  be  conveyed  to 
trustees  for  a  charitable  purpose  by 
deed  in  other  respects  conforming  to 
the  act,  a  secret  undertaking  with  the 
grantor  to  reserve  the  benefit  to  himself 
for  his  life  will,  if  proved,  invalidate 


Att.-Oen.  V.  Stepney,  10  Ves.  22.  the  conveyance,  Way  v.  East,  2  Drew. 

(6)  Orieves  v.  Case,  2  Cox,  301.  44 ;  Fisher  v.  Brierly,  1  D.  F.  &  J.  643, 

(o)  Att.-Oen.  v.  Ackland,  1  R.  &  My.  in  which,  however,  the  evidence  failed 

243.     But  the  legacy,  if  paid  in  mis-  to  shew  any  such  understanding. 

take,  might,  it  is  presumed,  be  recovered  ( /)  Edwards  v.  Pike,  1  Cox,  17,1  Ed. 

back  by  the  party  paying  it.     It  seems  267  ;  Re  Spencer's  Will,  57  L.  T.  519. 
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Secret  trust, 
when  valid. 


established,  invalidates  the  devise  (g).  This  doctrine  evidently 
assumes  that  the  trust,  if  legal,  would  have  been  binding  on  the 
conscience  of,  and  might  have  been  enforced  against,  the  devisee  ; 
and  this  ground  faihng,  the  rule  does  not  apply.  As  where  a 
testator,  after  devising  lands  by  a  will  duly  attested,  declares  a 
trust  in  favour  of  charity  by  an  unattested  paper  or  by  parol,  the 
statute  law,  which  affords  to  the  devisee  a  vaKd  defence  against 
any  claim  on  the  part  of  the  charity,  of  course  equally  defends  him 
against  the  claim  of  the  heir,  founded  on  the  charitable  trust  (h). 
The  case  would  be  different,  however,  if  the  devisee  had  induced  the 
testator  to  give  him  the  estate  absolutely,  under  an  assurance  that 
the  unattested  paper  was  a  sufficient  declaration  of  the  trust  for  a 
charity  "  (i). 

And  if  the  testator  communicates  to  the  devisee  that  the  devise 
is  made  to  him  for  charitable  purposes  which  the  testator  means 
to  specify,  and  the  testator  dies  without  doing  so,  it  seems  clear 
that  the  devisee  will  hold  the  land  upon  trust  for  the  heir-at-law  (j). 

In  cases  where  the  statute  does  not  apply,  so  that  the  testator 
could,  if  he  pleased,  have  devised  the  land  for  certain  charitable 
purposes,  a  devise  to  A.  upon  a  secret  trust  for  those  charitable 
purposes  is  vahd :  as  where  the  testator  devises  in  this  manner 
land  which  he  might  have  devised  under  the  Church  Building  Act  (k). 

And  it  is  assumed  that,  in  cases  falling  within  the  Mortmain, 
&c.,  &c.,  Act,  1891,  land  may  be  devised  upon  a  secret  trust  for  a 
charity,  with  the  same  effect  as  if  the  devise  had  been  made 
directly  to  the  charity  (kk). 

The  law  relating  to  secret  trusts  in  general  is  discussed  else- 
where (I). 


Assets  not 
marshalled 
in  favour  of 
charity. 


VIII. — Assets  not  marshalled  in  Favour  of  Charity. — The  rule 
is  thus  stated  by  Mr.  Jarman  (m) :  "  Marshalling  assets  is  the  adop- 
tion of  this  principle  :  that  where  there  are  two  funds  and  two 
parties,  one  of  whom  has  a  claim  exclusively  upon  one  fund,  and 
the  other  the  liberty  of  resorting  to  either,  the  Court  will  send  the 


((?)  Bussell  V.  Jackson,  10  Hare,  204  ; 
Moss  V.  Cooper,  1  J.  &  H.  352 ;  iSprin- 
gett  V.  Jenings,  L.  R.,  10  Eq.  488  ;  of. 
McGormick  v.  Grogan,  L.  R.,  4  H.  L. 
82.  But  the  devisee  took  the  legal 
estate,  ante,  p.  255. 

(h)  Adlington  v.  Gann,  3  Atk.  141  ; 
SticUand  v.  Aldridge,  9  Ves.  519 ; 
Wallgrave  v.  Tebhs,  2  K.  &  J.  313; 
Lomax  v.  Ripley,  3  Sm.  &  Giff.  48 ; 
Jones  V.  Badley,  L.  R..  3  Ch.  362  ; 
Re  Doimiing's  Estate,  60  L.  T.  140. 


(i)  See  Adlington  v.  Gann,  3  Atk. 
152. 

(j)  Muckleston  v.  Brown,  6  Ves.  52  ; 
Re  Boyes,  26  Ch.  D.  531 ;  Rusgcll  v. 
Jackson,  10  Hare,  p.  214. 

(k)  O'Brien  v.  Tysien,  28  Ch.  D.  372. 

{kk)  Post,  p.  275. 

(l)  See  Chap.  XXIV. 

(m)  First  edition,  p.  207.  It  will  be 
remembered  that  this  rule  only  applies 
in  the  case  of  testators  dying  before 
5th  August  1891.     See  below,  sect.  x. 
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latter  party  primarily  to  that  fund  from  which  the  former  is  ex-  chapteb  ix. 
eluded ;  or,  if  he  should  have  actually  resorted  to  their  common 
fund,  will  allow  the  other  to  stand  in  his  place  to  that  extent. 
The  application  of  this  principle  has  been  denied  to  charities  ;  and 
accordingly,  where  property  which  cannot,  is  combined,  in  the 
same  gift,  with  funds  which  can,  be  bequeathed  for  charitable 
purposes,  and  the  disposition  embraces  several  objects  or  pur- 
poses, some  charitable  and  others  not,  the  Courts  hold  that  the 
purposes  not  charitable  cannot  be  thrown  exclusively  upon  that 
part  of  the  subject  of  disposition  which  is  incapable  by  law  of  being 
devoted  to  charity,  in  order  to  let  in  the  charitable  purposes  upon 
the  remainder  (n). 

"  Thus,  if  a  testator  give  his  real  and  personal  estate  to  trustees, 
upon  trust  to  sell  and  pay  his  debts  and  legacies,  and  to  apply 
the  residue  for  charitable  purposes,  the  Court  will  not  throw  the 
debts  and  legacies  exclusively  on  the  proceeds  of  the  real  estate, 
and  the  mortgage  securities  and  leaseholds,  in  order  that  the 
charitable  bequest  may  take  effect  so  far  as  possible ;  nor,  on  the 
other  hand,  will  it  direct  the  debts  and  legacies  to  come  out  of  the 
pure  personalty  for  the  purpose  of  defeating  the  charitable  residuary 
bequest  to  the  utmost  possible  extent.  Steering  a  middle  course, 
equity  directs  the  debts  and  legacies  to  come  out  of  the  whole 
estate,  real  and  personal,  pro  rata  ;  for  instance,  supposing  the  real 
funds  (including  the  leaseholds  and  mortgage  securities)  to  consti- 
tute two-fifths  of  the  entire  property,  then  two-fifths  of  these  charges 
would  be  satisfied  out  of  such  real  funds,  and  the  remaining  three- 
fifths  out  of  the  pure  personalty  (o) ;  and,  after  bearing  the  charges 
in  these  several  proportions,  the  former  would  belong  to  the  heir  or 
next-of-kin  (as  the  case  might  be),  and  the  latter  to  the  charity- 
residuary  legatee.  And,  by  parity  of  reasoning,  it  should  seem 
that  if  a  testator  bequeath  pecuniary  legacies  to  charities,  and  leave 
a  general  residue  to  others,  consisting  partly  of  leaseholds  or  real 
securities,  and  partly  of  pure  personalty,  the  legacies  will  be  void 

(n)  Mogg  v.  Hodges,  2  Vea.  52  ;  Att.-  Mayor  of  Liverpool,  1  B.  &  My.  761,  n.; 
Oen.  V.  Tyndall,  2  Ed.  207  ;  Foster  v.  Re  HilVs  Trusts,  16  Ch.  D.  173 ;  see 
Blagden,  Amb.  704 :  Middleton  v.  also  Fourdrin  v.  Oowdey,  3  My.  &  K. 
Spicer,  1  Br.  C.  C.  201 ;  Att.-Gen.  v.  Earl  397  ;  Johnson  v.  Woods,  2  Beav.  409  ; 
of  Winchelsea,  3  Br.  C.  C.  373 ;  Make-  Att.-Gen.  v.  Southgate,  12  Sim.  77  ;  and 
ham  V.  Hooper,  4  ib.  153  ;  Hobson  v.  that  too,  though  the  purely  personal 
Blackburn,  1  Kee.  273  ;  Williams  v.  part  of  the  residue  was  alone  disposed 
Kershaw,  5  L.  J.,  N.  S.,  Ch.  84,  5  CI.  &  of  by  the  will  for  the  charitable  pur- 
Fin.  111.  poses,  and  the  remaining  part  was  left 

(o)  Howse  V.  Chapman,  4  Ves.'  542  ;  undisposed  of,  Edwards  v.  Hall,  1 1  Hare, 

Paice  V.  Archbishop  of  Canterbury,  14  22.     Lapsed  or  void  specific  legacies 

Ves.  372  ;  Curtis  v.  Huiton,  ib.  537  ;  form  part  of  this  general  fund,  Scott  v. 

Currie  v.  Pye,  17  Ves.  464 ;  Croshie  v.  Forristall,  10  W.  R.  37. 
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pro  tanto,  i.e.,  in  the  proportion  which  the  real  funds  bear  to  the 
entire  property,  though  the  pure  personalty  should  be  sufficient  to 
pay  all  the  legacies.  The  proper  course,  in  such  case,  it  is  conceived, 
■would  be  to  pay  the  debts  and  funeral  and  testamentary  expenses, 
(being  all  the  prior  charges  to  which  the  general  residue  was  liable,) 
in  the  first  instance,  out  of  the  whole  property,  pro  rata  (p),  and 
then  to  provide  for  the  pecuniary  legacies  in  like  manner ;  the 
effect  of  which  would  be  that  the  charity-legacies,  so  far  as  this 
rateable  apportionment  threw  them  upon  the  leaseholds  and  real 
securities,  would  be  void.' 

When  Mr.  Jarman  wrote,  direct  authority  on  the  point  last 
referred  to  was  scanty  (q),  but  the  principle  stated  by  him  is  now 
clearly  settled,  and  accordingly  every  charitable  legacy  bequeathed 
by  any  testator  dying  before  6th  August  1891,  whose  will  does 
not  contain  the  usual  clause  directing  such  legacies  to  be  paid 
exclusively  out  of  the  pure  personalty,  and  the  general  residue 
of  whose  property  consists  partly  of  leaseholds  or  real  securities,  is 
void  pro  tanto  (r). 

The  effect  of  this  doctrine  may  sometimes  be  to  render  the 
whole  legacy  void.  Thus,  in  Cherry  v.  Mott  (s),  the  testator 
directed  his  executors  to  purchase  of  the  governors  of  Christ's 
Hospital  a  presentation  to  that  charity  for  a  boy,  the  son  of  a 
freeman  of  the  borough  of  Hertford ;  the  purchase-money  to  be 
paid  out  of  his  personal  estate.  The  testator's  personal  estate 
not  being  all  pure  personalty,  Sir  C.  Pepys,  M.  E.,  was  of  opinion 
that  the  bequest  never  could  take  effect ;  for  if  the  executors  had 
agreed  for  the  purchase  at  a  given  sum,  that  sum  must  have  been 
raised  proportionately  out  of  the  two  sorts  of  personalty,  and  the' 
gift  of  so  much  as  it  was  necessary  to  raise  out  of  the  personalty 
savouring  of  the  realty,  would  have  been  void,  and  consequently 
the  full  purchase-money  never  could  be  raised  ;  and  the  testator's 
intended  gift  failed  by  reason  of  the  impossibility  of  making  the 
purchase. 

The  same  strict  rule  is  applied  where  the  testator  directs  a  par- 
ticular fund  consisting  partly  of  impure  personalty,  to  be  applied 
to  several  purposes,  some  charitable  and  some  illegal,  so  that  the 


(33)  In  making  the  apportionment, 
the  respective  values  of  the  real  and 
personal  estates  are  to  be  taken  as  at 
the  time  of  the  death  of  the  testator, 
and  not  as  at  the  time  of  apportionment, 
Calveii  v.  Armitage,  1  H.  &  M.  446, 
overruling  Robinson  v.  London  Hospital, 
10  Hare,  29. 


(g)  The  authorities  quoted  by  him 
are  Williams  v.  Kershaw,  1  Kee.  276  n., 
and  Hobson  v.  Blackbv/rn,  1  Kee.  273. 

(r)  Philanthropic  Society  v.  Kemp,  4 
Beav.681 ;  Sturge  v.  Dimsdale,  6  Beav. 
462  ;  Cherry  v.  Mott,  1  My.  &  Cr.  123  ; 
Brigga  v.  Chamberlain,  18  Jur.  56. 

(«)  1  My.  &  Cr.  123. 
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portion  applicable  to  the  charitable  purposes  has  to  be  ascertained    chapter  ix. 
by  the  Court :  the  amount  so  ascertained  must  abate  according 
to  the  proportions  which  the  pure  and  impure  parts  of  the  fund 
bear  to  one  another  (t). 

Where  the  testator  has  directed  a  charity  legacy  to  be  paid  out  Testator  may 
of  his  pure  personalty,  the  testator  himself  has  marshalled  (so  to  mSshal  his 
speak)  his  own  assets,  and  the  Court  only  prevents  the  arrange-  assets, 
ment  made  by  him  from  being  defeated  by  accidental  circum- 
stances. The  efficacy  of  such  a  direction  to  make  a  charity  legacy 
payable  in  full  out  of  the  pure  personalty,  in  priority  to  other 
legacies,  was  established  by  Lord  Truro  in  Robinson  v.  Geldard  (u). 
As  between  the  charity  and  the  other  legatees,  he  said  the  case  was 
analogous  to  that  of  a  demonstrative  legacy  (v).  But  this  was  by 
way  of  illustration  only,  and  not  of  definition  :  the  direction  does 
no  more  than  regulate  the  priority  of  the  legatees  inter  se  ;  it  does 
not  exempt  the  charitable  legacy  from  contribution  to  the  payment 
of  debts,  funeral  and  testamentary  expenses,  as  it  would  do  if  it 
made  the  legacy  strictly  demonstrative.  These  prior  charges  will 
still  come  rateably,  and  in  the  first  place,  out  of  the  pure  and 
impure  personalty  (w).  Therefore,  in  order  to  make  charitable 
legacies  effectual  as  far  as  possible,  the  debts,  funeral  and  testa- 
mentary expenses  should  be  expressly  and  exclusively  charged  on 
the  personalty  savouring  of  realty  (x). 

And  where  the  charitable  legacies  are  themselves  residuary,  this  Express 
is  the  most  appropriate  form  of  direction  with  regard  also  to  the  ™here1the^ 
payment  of  other  legacies  (y).     But  of  course  it  matters  not  what  charitable 
the  form  is  if  it  sufficiently  shows  the  testator's  intention.     Thus,  residuary! 

(<)  Champney  v.  Davy,  11  Ch.  D.  949.  (w)  As  to  demonstrative  legacies,  see 

(«)  3  Mac.  &  6.  735  ;  and  see  Nickis-  post.  Chap.  XXX. 

son  v.  Cockill,  3  D.  J.  &  S.  622,  635 ;  (w)  Tempest  v.  Tempest,  7  D.  M.  & 

Beaumont  v.  OUveira,  L.  E.,  4  Ch.  309.  6.  470 ;  Beaumont  v.  OUveira,  L.  R.,  4 

In  Sturge  v.   Dim^dah,  6  Beav.   462,  Ch.  309. 

Lord  Langdale  had  doubted  the  sufS-  (a;)  A    direction    that    a   charitable 

cienoy  of  such  a  direction,  and  in  Phil-  legacy  shall  be  paid  free  of  legacy  duty 

anthropic  Society  v.  Kem/p,  4  Beav.  581,  is  a  disposition  for  the  benefit  of  the 

had  decided  that  it  was  insufBoient  to  charity  and  the  duty  therefore  cannot 

counteract  in  favour  of  the  charities  be   paid   out    of   impure    personalty, 

some  special  words  which  he  thought  Wilkinson  v.  Barber,  L.  R.,  14  Eq.  at 

expressly  regulated  the  order  in  which  p.  98. 

the  several  portions  of  the  personal  (y)  As  in  Jauncey  v.  Att.-Qen.,  3  Giff. 
estate  were  to  be  applied  in  payment  of  308  ;  or  in  the  more  sweeping  form 
debts  and  legacies.  But  as  to  this,  see  used  in  Wigg  v.  NichoU,  L.  R.,  14  Eq. 
Miles  V.  Harrison,  L.  R.,  9  Ch.  321.  92,  that  "  the  estate  shall  be  so  mar- 
Even  a  direction  that  charity  legacies  shaUed  and  administered  as  to  give  the 
shall  be  paid  "  exclusively  out  of  per-  fullest  possible  effect  to  "  the  charity 
sonal  estate,"  seems  to  have  been  held  legacies.  See  also  Oaskin  v.  Sogers, 
suflBoient  to  make  them  payable  in  full  L.  R.,  2  Eq.  284  ;  Re  Fitzgerald,  26  W. 
out  of  pure  personalty ;  Roberts  v.  R.  53. 
Jones,  W.  N.  1880,  p.  96. 
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CHAPTER  IX.  in  Wills  V.  Bourne  (z),  where  a  testator  directed  his  debts,  legacies, 
and  funeral  and  testamentary  expenses  to  be  paid  out  of  his  real 
estate,  and,  so  far  as  that  was  deficient,  out  of  his  personal  estate,  and 
bequeathed  the  residue  of  his  personal  estate  to  certain  charities, 
declaring  that  "  only  such  part  of  his  estate  should  be  comprised 
in  the  residue  as  might  by  law  be  bequeathed  for  charitable  pur- 
poses "  :  it  was  held  by  Lord  Selborne  that  the  testator  had  thereby 
excluded  impure  personalty  from  the  residue  :  and  that  it  followed 
by  necessary  implication  that  the  realty  and  impure  personalty 
must  be  applied  for  those  purposes  (debts  as  well  as  legacies)  which 
were  to  be  satisfied  before  a  residue  was  arrived  at.  So,  in  Miles  v. 
Harrison  (a),  where  a  testator  directed  that  his  personal  estate 
should  be  converted,  and  that  out  of  the  proceeds  his  debts  and 
legacies  should  be  paid,  and-gave  the  residue  to  three  charities  in 
equal  shares,  with  a  direction  to  pay  the  charitable  legacies  out  of 
the  pure  personalty,  "  which  shall  be  reserved  by  my  trustees  for 
that  purpose,"  it  was  held  that  the  debts  and  other  legacies  were 
thrown  wholly  on  the  impure  personalty.  Lord  Cairns  observed, 
that  although  the  testator  intended  creditors  and  those  other 
legatees  to  have  the  security  of  his  whole  personal  estate,  yet  that, 
as  between  them  and  the  charities,  those  who  had  the  two  funds 
should  go  first  on  that  which  the  charities  could  not  take. 

Again,  the  pure  personalty  may  be  the  subject  of  a  specific  bequest 
to  a  charity,  in  which  case  it  will  be  entitled  to  the  privileges  and 
exemptions  that  belong  to  a  legacy  of  that  character  (b). 

But  if  the  testator  directs  his  debts  and  legacies  to  be  paid  out 
of  residue  and  then  gives  to  a  charity  such  part  of  the  residue  as 
can  lawfully  be  given  to  charitable  purposes,  this  does  not  shew 
an  intention  to  marshal  the  assets  in  favour  of  the  charity  (c). 

In  Miles  v.  Harrison  (d),  there  was  also  a  particular  pecuniary 
bequest  to  another  charity,  unaided  by  any  direction  concerning 
its  payment ;  and  the  further  question  arose  whether  this  legacy, 
which  could  in  no  part  be  satisfied  out  of  the  impure  personalty, 
was  not  also  debarred  from  the  pure  personalty  by  the  direction 
reserving  the  latter  for  payment  of  the  residuary  bequest.  "  If, 
as  I  assume,"  said  Lord  Cairns,  "  the  gift  of  the  residue  amounts 

(z)  L.    R.,    16    Eq.    487.     See    Be  (jb)  Shepheard  v.  Beetham.,  6  Ch.  D. 

Arnold,  37  Ch.  D.  637.  597.     "  A  legacy  is  not  the  less  specific 

(o)  L.  R.,  9  Ch.  317.     See  Be  Pitt,  for  being  general,"  per  Lord  Cottenham, 

63  L.  T.  113,  where  some  of  the  charities  1  My.  &  Cr.  117. 

were  empowered  to  take  impure  per-  (c)  Edwards  v.  Hall,  11  Ha.  22;  Be 

sonalty  and  the  others  were  not.     Cf.  Somers-Cocks,  [1895]  2  Ch.  449. 

Lewis  V.  Boetefem,  W.  N.  1878,  p.  21.  (d)  L.  R.  9  Ch.  321. 
1879,  p.  11,  38L.  T.  93. 
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to  a  direction  that  the  personal  estate  shall  be  marshalled,  a  direction    chapter  ix. 

of  that  kind  cannot  operate  to  defeat  in  toto  the  pecuniary  legacy 

to  the  charity  ;  that  legacy  will  stand  as  if  nothing  at  all  had  been 

said  about  marshalling  in  the  residuary  gift ;    for  the  essence  of 

marshalling  is  that  it  puts  those  only  to  marshal  who  have  got  two 

funds,  and  this  charitable  legatee  has  only  one." 

With  regard  to  legacies  charged  on  real  estate,  Mr.  Jarman  Effect  where 

remarks  (e)  :  "  Where  a  charitable  legacy  is  charged  on  real  estate  '^'"'^  ^^, 

.,.  .        .  1  •        •  charged  as  an 

as  an  auxiliary  fund  in  aid  of  the  personalty,  (and  such,  it  will  be  auxiUary 

hereafter  seen,  is  always  the  effect  of  a  mere  general  charge,)  the 

legacy  will  be  valid  or  not,  and  either  wholly  or  in  part,  according 

to  the  event  of  the  personalty  proving  sufficient  for  its  complete 

liquidation,  or  not. 

"  As  the  validity  of  a  charity  legacy  depends  on  its  not  being  to 
come  out  of  a  real  fund,  the  point  of  construction  whether  the 
legacy  is  payable  out  of  personal  or  real  estate,  is  sometimes  warmly 
contested  on  this  account ;  and  in  the  consideration  of  this  question, 
it  scarcely  need  be  observed,  no  disposition  has  been  manifested  by 
the  Courts  to  strain  the  rules  of  construction  in  favour  of  charity  (/). 

"  Never,  indeed,  was  the  spirit  of  any  legislative  enactment  more  .Judicial 

vigorously  and  zealously  seconded  by  the  j  udicature,  than  the  statute  '"^^^^^'^^ 

of  the  9th  of  George  the  2nd.     This  is  abundantly  evident  from  .  9  Geo.  2, 

the  general  tone  of  the  adjudications ;  but  the  two  points  in  which  it    ' 

is  most  strikingly  displayed  are,  first,  the  holding  a  gift  to  charity 

of  the  proceeds  of  the  sale  of  real  estate  to  be  absolutely  void, 

instead  of  giving  to  the  charity  legatee  the  option  to  take  it  as 

money,  according  to  the  rule  since  adopted  in  the  case  of  a  similar 

gift  to  an  alien  (17) ;  and,  secondly,  the  refusal  of  equity  to  marshal 

assets  in  favour  of  a  charity,  in  conformity  to  its  general  principle ; 

that  principle  being  evidently  founded  on  an  anxiety  to  carry  out, 

as  far  as  possible,  the  intention  of  testators.    In  this  sohtary  case, 

the  intention  has  been  allowed  to  be  subverted  by  a  mere  sHp  or 

omission  of  the  testator,  which  the  Court  had  the  power  of  easily 

correcting  by  an  arrangement  of  the  funds  "  (h). 

(e)  First  edition,  p.  210.  the  legacy  is  payable  out  of  the  pure 

(/)  See  Leacro/t  v.  Maynard,  1  Ves.  personalty,  and  is  therefore  good,  Wil- 

jun.  279,  post,  Chap.  XXX.    But  where  a  «om  v.  Thomas,  3  My.  &  K.  579. 

testator  shews  by  his  will  that  he  uses  (g)  Ante,  p.  91.     However,  the  dis- 

the  term  "  personal  estate  "  as  contra-  herison  of  the  heir,  against  which  the 

distinguished   from   "  leaseholds,"   oc-  statute    is    directed,    is    equally   pro- 

ourring  in  the  same  bequest,  and  he  duoed  whether  the  land  is  sold  or  not. 

afterwards  by  a  codicil  directs  a  charit-  (h)  The  first  edition  contains  a  long 

able  legacy  to  be  payable  out  of  his  note   by   Mr.    Jarman   oritioising   the 

"  personal  "  estate',  the   expression  is  policy  of  the  statute  of  9  Geo.  2,  c.  36, 

considered  as  used  in  the  same  restricted  and  urging  a  relaxation  of  its  prohibi- 

and  peculiar  sense  as  in  his  will ;  and  tions.     Mr.  Jarman's  suggestion  that 
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OHAPTEK  IX. 

Charitable 
corporations. 


Exception  in 
favour  of  two 
English  Uni- 
versities, and 
Eton,  Win- 
chester, and 
Westminster. 


IX.  Exceptions  from  the  Statutory  Restraint.— Where  a 
corporation  for  charitable  purposes  is  empowered  by  private  act 
of  parliament  (passed  since  9  Geo.  2,  c.  36)  to  acquire  land  by 
devise,  this  has  the  operation  of  enabling  any  testator  to  devise 
land  or  bequeath  impure  personalty  to  the  corporation  (i).  But  a 
private  act  passed  before  1736  has  not  that  operation,  even  if  it 
is  in  effect  re-enacted  by  an  act  passed  since  1736  (/). 

And  an  act  of  parliament  which  confers  on  a  charitable  corpora- 
tion the  right  to  purchase,  take,  hold,  receive,  or  enjoy  lands,  does 
not  enable  it  to  acquire  land  otherwise  than  in  the  mode  prescribed 
by  the  stat.  Geo.  2,  c.  36,  the  effect  of  the  clause  being  equivalent 
only  to  a  licence  from  the  Crown  to  hold  in  mortmain  (h),  and  not 
therefore  enabling  it  to  take  by  devise. 

It  will  be  observed  that  the  act  of  Geo.  2,  expressly  allows  gifts 
to  the  two  English  Universities  and  their  colleges,  and  the  three 
colleges  of  Eton,  Winchester,  and  Westminster  (I).  And  by  the 
seventh  section  of  the  act  of  1888  this  exception  is  extended  to  the 
Universities  of  London  and  Durham,  the  Victoria  University,  and 
their  colleges  and  houses  of  learning,  and  to  Keble  College,  Oxford. 
It  is  clear  that  neither  statute  authorises  a  devise  to  a  college  in 
trust  for  other  charitable  objects  (m) ;  but  it  seems  not  to  be 
essential  that  the  trust  should  embrace  the  whole  college ;  a  trust 
for  the  benefit  of  particular  members  would  be  within  the  proviso  ; 
and  therefore,  a  devise  to  the  Master  and  Fellows  of  Christ's  College, 
in  trust  that  they  and  their  successors  should  apply  the  rents  for 


"  without  entrenching  on  the  salutary 
enactment  which  prevents  the  land  of 
the  country  from  being  locked  up  in 
perpetuity,"  it  might  be  provided  "  that 
wherever  real  estate,  or  the  produce  of 
real  estate,  is  disposed  of  in  this  manner, 
the  property  shovild  be  sold  or  con- 
verted, and  the  proceeds  only  paid  over 
to  the  charity,"  has  at  last  (1891)  been 
adopted  by  the  legislature. 

(«)  Perring  v.  Trail,  L.  R.,  18  Eq.  88. 
So  trustees  having  a  power  of  selecting 
charities  to  benefit  by  a  testamentary 
gift  may  select  charities  empowered  to 
acquire  lands  by  devise :  see  Be  Ovey, 
31  Ch.  D.  113,  above,  p.  256.  In  RoUn- 
eon  V.  London  Hospital,  10  Ha.  19,  the 
power  to  devise  lands  waa  given  by 
charter.  The  judgment  of  Turner, V.-C, 
is  somewhat  cryptic,  and  it  is  not  easy 
to  say  what  his  decision  was.  It  is  clear 
that  the  gift  failed  as  to  part  of  the 
residue. 

(j)  Luclcraft  v.  Pridham,  6  Ch.  D.  205. 

[k)  Mogg  V.  Hodges,  2  Ves.  52 ;  Bri- 


tish Museum  v.  White,  2  S.  &  St.  595  ; 
Nethersole  v.  Indigent  Blind  School,  L. 
B.,  11  Eq.  ]  ;  Chester  v.  Chester,  L.  E., 
12  Eq.  444.  See  and  consider  with 
reference  to  this  point,  13  &  14  Vict, 
c.  94,  s.  23,  enabling  owners  of  impro- 
priated tithes  to  annex  the  same  to  the 
parsonages,  &o.,  of  the  parishes  where 
they  arise,  Denton  v.  Manners,  25  Beav. 
38,  2  De  G.  &  J.  675. 

(2)  For  an  instance  of  such  a  devise, 
see  3  Ves.  641.  It  has  never  been  de- 
cided whether  this  exception  extended 
to  colleges  founded  since  the  act,  as 
Downing  College,  Cambridge.  Lord 
Northington  considered  that  it  was 
confined  to  colleges  antecedently  estab- 
lished, see  Att.-Oen.  v.  Tancred,  1  Ed. 
16 ;  but  Lord  Loughborough  appears 
to  have  dissented  from  this  opinion,  see 
Att.-Oen.  V.  Bowyer,  3  Ves.  728. 

(m)  Att.-Gen.  v.  Txmcred,  1  Ed.  15,  1 
W.  Bl.  90,  Amb.  351 ;  see  also  Bland- 
ford  V.  Facherell,  4  Br.  C.  C.  394,  2  Ves. 
jun.  238;  Att.-Gen.  v.  Munby,  1  Mer.  327. 
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some  undergraduate  student,  has  been  held  to  be  good  (n).     But    chapter  ix. 

the  devise  must  be  for  collegiate  or  academical  purposes ;  and  a 

gift  to  the  college,  to  the  intent  that  an  individual  member  (the 

senior  fellow  for  the  time  being)  should  live  in  the  testator's  house, 

and  entertain  the  poor,  and  distribute  medicine  and  books  among 

them,  was  held  to  be  void  on  this  principle  (o) .    Lord  Loughborough 

appears  to  have  thought,  that,  if  a  devise  of  real  estate  to  a  college 

was  refused  by  the  college,  as  of  course  it  may  be,  whether  the 

devise  be  upon  trust  or  otherwise  (p),  it  might,  as  the  lands  were 

originally  devised  to  a  valid  purpose,  be  executed  cy-prls  (q). 

The  exception  made  by  the  act  of  Geo.  2  in  respect  of  property  Exception  in 
in  Scotland,  has  been  held  to  apply  only  to  the  locality  of  the  lands  gog^tiand 
destined  to  the  trust  (r) ;  precluding,  therefore,  the  devise  of  lands 
in  England  to  a  Scottish  charity,  but  admitting  of  English  person- 
alty being  bequeathed  to  be  laid  out  in  lands  in  Scotland,  so  far  as 
is  consistent  with  the  Scotch  law,  which  permits  the  destination  of 
real  estate  to  some  kinds  of  charity  (s).  It  has  been  held,  that 
the  circumstances  of  the  charity  being  Scotch,  and  Scotchmen 
only  being  eligible  as  trustees  of  it,  do  not  conclusively  show  that 
the  purchase  is  to  be  of  lands  in  Scotland,  so  as  to  take  the  bequest 
out  of  the  statute  (t). 

So,  of  course,  a  bequest  of  money  to  be  laid  out  in  lands  in  Purchase  of 
Ireland,  for  charitable  purposes,  will  be  good  (m).  But  by  a  modern  j^eland" 
statute  (v)  it  is  enacted  that  any  donation,  devise,  or  bequest, 
whereby  any  estate  in  lands,  tenements  or  hereditaments  in  Ireland 
is  conveyed  or  created  for  a  charitable  purpose,  must  be  executed 
three  calendar  months  before  the  death  of  the  donor.  This  enact- 
ment does  not,  however,  appear  to  extend  to  bequests  of  money  to 
be  laid  out  in  land. 

The  statute  9  Geo.  2,  c.  36,  did  not  extend  to  the  British  colonies ;  British 

Colonies. 

(n)  Att.-Oen.  v.  Tancred.  1  Ed.  10.  (f)  Att.-Gen.  v.  Mill,  3  Russ.  328,  5 

(o)  Att-Oen.    v.    Wlwrwood,    1   Ves.  BU.  N.  S.  593,  2  D.  &  CI.  393,  Sugd. 

634.  Law  of  Prop.  419.     If  the  testator  had 

(p)  See  2  Kee.  163.  been  domiciled  in  Scotland,  the  bequest 

(j)  Att.-Gen.  v.  Andrew,  3  Ves.  633.  would    have    been    valid :  Canterbury 

(r)  Of  course,  a  devise  of  land  in  Eng-  (Mayor,  dsc,  of)  v.  Wyburn,  [18951  A. 

land  for  charitable  purposes  is  not  made  C.  89,  post,  p.  272. 

valid  by  the  fact  that  the  testator  is  a  (m)  See  Campbell  v.  Earl  of  Radnor,  1 

domiciled  Scotchman:  Re  Hewit,  [1891]  Br.  C.  C.  272  ;  Baker  v.  Sutton,  1  Kee. 

3  Ch.  568.  234 ;  Att.-Oen.  v.  Power,  1  Ba.  &  Be. 

(s)  OUphant  v.  Hendrie,  1  Br.  C.  C.  154. 

571  ;  Curtis  v.  Button,   14  Ves.  537  ;  (v)  1  &  8  Vict.  c.  97,  s.  16.     A  deed 

Mackintosh  v.  Townsend,  16  Ves.  330.  must  also  be  registered  within  the  same 

And  the  English  rule,  arisins;  out  of  period,  ifa.      Cases  under  the  act  are 

the  act,  against  marshalling  in  favour  Donnellan  v.  O'Neill,  Ir.  R.,  5  Eq.  523  ; 

of  charities,  does  not  exist  in  Scotland.  Stewart  v.  Barton,  Ir.  R.,  6  Eq.  215  ; 

See  MacdoruM  v.  MacdoruM,  L.  R.,  14  Murland  v.  Perry,  3  L.  R.  Ir.,  135  ;  Re 

Eq.  60.  Moore,  ante,  p.  206. 
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CHAPTER  IX.  in  its  causes,  its  objects,  its  provisions,  its  qualifications,  and  its 
exceptions,  it  is  a  law  wholly  English,  calculated  for  the  purposes 
of  local  policy,  complicated  with  local  establishments,  and  incapable 
without  great  incongruity  in  the  effect,  of  being  transferred,  as  it 
stands,  into  the  code  of  any  other  country  (w).  There  is  therefore 
nothing  in  the  act  of  1736  or  1888  to  prevent  a  person  domiciled 
in  a  British  colony  from  leaving  money  for  the  purchase  of  land  in 
England  for  a  charitable  object :  unless  prohibited  by  the  law  of 
the  colony,  such  a  bequest  is  valid  (x). 
Foreign  land.  Land  situate  in  foreign  countries  outside  the  British  Empire  is 
obviously  not  within  the  acts.  Consequently  a  bequest  of  money, 
to  be  laid  out  in  the  erection  of  almshouses  abroad,  is  valid  so  far  as 
the  law  of  England  is  concerned  (y). 

Nor  does  either  of  the  acts  prevent  money  arising  from  the  sale 

of  land  in  a  foreign  country  from  being  bequeathed  to  charities  (z). 

By  the  custom  of  London  resident  freemen  might  devise  land 

in  mortmain  (a).     By  the  general  act  De  religiosis  (b)  the  custom 

would   have  been  abolished,  but  that  afterwards  there  came  a 

general  confirmation  of  the  customs  of  London  by  statute  (c). 

There  is  no  saving  of  any  custom  in  the  statute  of  George,  any  more 

than  there  was  in  the  statute  De  rehgiosis  ;  and  as  there  has  been 

no  subsequent  confirmation  of  the  customs  of  London  (d),  it  follows, 

according  to  Lord  Coke,  that  the  statute  of  George  was  binding  on 

the  city  of  London  (e).    At  all  events  it  is  clear  that  the  custom  of 

London  applies  only  to  lands  in  London  (/). 

Statutes  The  legislature  has,  in  several  instances,  relaxed  in  favour  of 

to  be  devoted  particular  objects  the  restriction  on  disposing  of  land  to  charitable 

to  particular    purposes  (g).    Thus,  by  the  Land  Tax  Redemption  Act  (42  Geo.  3, 


Custom  of 
London. 


(w)  Per  Sir  W.  Grant,  M.  R.,  in  Att- 
Oen.  v.  Stewart,  2  Mer.  143 ;  see  also 
Att.-Gen.  v.  Giles,  5  L.  J.  N.  S.  Ch.  44 ; 
Whicker  v.  Hume,  1  D.  M.  &  G.  506, 
14  Beav.  609,  7  H.  L.  Ca.  124 ;  Mayor 
of  Lyons  v.  East  India  Company,  1  Moo. 
P.  C.  C.  298 ;  Jex  v.  McKinney,  14 
App.  Ca.  77.  The  same  considerations 
evidently  apply  to  the  act  of  1888. 

(x)  Canterbury  {Mayor,  dkc,  of)  v. 
Wyburn,  [1895]  A.  C.  89.  The  validity 
of  a  devise  of  land  in  England  for 
charitable  purposes  is  not  affected  by 
the  testator's  domicil :  see  Ee  Hewit, 
ri891]  3  Ch.  568. 

(y)  Ee  Geek,  69  L.  T.  819. 

{z\  Beaumont  v.  Oliveira,  L.  R.,  6  Eq. 
534.  4  Ch.  309.  See  Ee  Eea,  [1902]  1  Ir. 
R.  451. 

(a)  8  Rep.  129  a. 


(b)  7  Ed.  1,  c.  1,  ante,  Ch.  V. 

(c)  Per  Lord  Coke,  2  Bulst.  190. 
And  local  customs  are  expressly  saved 
by  the  statute  23  Hen.  8,  o.  10,  s.  5. 

(d)  The  latest  confirmation  by  statute 
appears  to  be  2  W.  &  M.  sess.  1,  o.  8,  s.  3. 

(e)  See  also  per  Sir  R.  P.  Arden, 
M.  R.,  Highmore  on  Mortmain,  p.  127 ; 
and  see  generally  as  to  these  customs 
the  authorities  cited  in  Beg.  v.  Mayor, 
<Sec.  of  London,  13  Q.  B.  1. 

(/)  Middleton  v.  Cater,  iBr.  C.  C.  409. 
If  the  custom  has  still  any  force,  it  is 
saved  by  51  &  52  Vict.  c.  42,  s.  12. 

{g)  By  sect.  8  of  the  Mortmain  and 
Charitable  Uses  Act,  1888,  it  is  enacted 
that  "  where  by  any  statute  now  in 
force  any  provision  of  the  enactments 
hereby  repealed  is  excluded  either 
wholly  or  partially  from  application,  or 
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c.  116,  s.  50),  money  may,  by  will  or  otherwise,  be  given  to  be  applied  chapteb  ix. 
in  the  redemption  of  the  land  tax  on  hereditaments  settled  to 
charitable  uses.  So,  the  statute  43  Geo.  3,  c.  107,  authorises  the 
devise  of  lands  to  the  Governors  of  Queen  Anne's  Bounty ;  and 
again,  the  Gifts  for  Churches  Act,  1803  (stat.  43  Geo.  3,  c.  108), 
empowers  persons,  by  wiU  executed  three  months  before  death,  to 
devise  lands  not  exceeding  five  acres,  or  goods  and  chattels  not 
exceeding  in  value  5001.  (h),  for  erecting,  rebuilding,  repairing, 
purchasing,  or  providing  any  church  or  chapel  where  the  liturgy  of 
the  Church  of  England  may  be  used,  or  any  mansion-house  for  the 
residence  of  the  minister,  or  any  outbuildings,  offices,  churchyard  (i), 
or  glebe,  for  the  same  respectively ;  but  no  glebe,  containing  up- 
wards of  fifty  acres,  is  to  be  augmented  above  one  acre  (/) ;  and  the 
promotion  of  these  or  similar  objects  has  been  further  encouraged 
by  an  act  (k)  legalising  the  devise  of  lands  to  or  in  trust  for  (I) 
the  Ecclesiastical  Commissioners,  in  aid  of  the  endowment  and 
erection  of  district  churches.  Again,  the  PubUc  Parks,  Schools, 
and  Museums  Act,  1871,  authorised  gifts  by  will,  made  twelve 
calendar  months  before,  and  inrolled  in  the  books  of  the  Charity 
Commissioners  within  six  calendar  months  after,  the  testator's 
death,  of  limited  portions  of  land  for  any  of  the  objects  mentioned 


is  applied  with  modification,  in  every 
such  case  the  oonesponding  provision 
of  this  act  shall  be  excluded  or  applied 
in  like  extent  and  manner." 

(A)  By  sect.  2,  if  the  devise  exceed  the 
limit,  the  excess  only  is  void,  and  the 
speoiiSo  five  acres  may  be  allotted  by  the 
L.  C.  As  to  the  case  of  a  bequest  of  per- 
sonalty exceeding  5001.  see  Qirdlestone  v. 
Creed,  10  Ha.  480.  In  Sinnett  v.  Herbert, 
L.  B.,  7  Ch.  232,  a  gift  comprising  pure 
and  impure  personalty , for  bmlding  or  en- 
dowing  a  church,  was  held  to  carry  5001. 
worth  of  the  impure  personalty,  besides 
all  the  pure  personalty,  on  the  ground 
that  the  600Z.  being  all  which  could  pro- 
perly be  spent  in  building  (see  Be  Ire- 
land's WiU,  12  L.  J.  Ch.  381),  it  must  be 
assumed  that  the  trustees  would  apply 
all  the  rest  for  the  other  purposes.  See 
also  Dixon  v.  Butler,  3  Y.  &  C.  677 ; 
Ghampney  v.  Davy,  11  Ch.  D.  949.  As 
under  this  act,  one  may  devise,  he  so 
may  convey,  reserving  a  life  estate,  per 
Sir  G.  Turner,  L.  J.,  Fisher  v.  Brierley, 
1  D.  F.  &  J.  664.  But  the  act  does  not 
authorise  a  gift  of  money,  even  within 
the  limit  of  6002.,  to  arise  by  sale  of 
land.  Church  Building  Society  v.  Coles, 
1  K.  &  J.  145,  5  D.  M.  &  G.  324.  A  de- 
vise of  land,  not  exceeding  in  extent 

J. — VOL.  I. 


the  prescribed  limit,  with  a  building 
upon  it,  is  not  invaUdated  by  the  secret 
trust  that  the  devisee  shall  hold  the  land 
and  building  upon  trust  to  convey  the 
same  as  and  for  a  parish  or  district 
church  in  perpetuity,  O'Brien  v.  Tyssen, 
28  Ch.  D.  372.  With  regard  to  be- 
quests  of  "  goods  and  chattels "  for 
purposes  authorised  by  the  act,  it  has 
been  held  that  the  limit  of  5001.  has 
been  impliedly  repealed  by  sect.  7  of  the 
Mortmain,  &c.  Act,  1891  :  Be  Douglas, 
[1905]  1  Ch.  279.  As  already  noticed 
(ante,  p.  69),  the  Gifts  for  Churches 
Act  does  not  remove  the  disability  of 
coverture :  Be  Smith's  Estate,  36  Ch. 
D.  589. 

(i)  A  bequest  for  maintenance  of 
a  family  vault  in  a  churchyard  cannot 
be  supported  as  one  for  repair  of  a 
churchyard  under  this  act.  Be  Bigley's 
Trusts,  36  L.  J.  Ch.  147 ;  Be  Vaughan, 
33  Ch.  D.  187.  But  a  bequest  for 
keeping  a  churchyard  in  repair  is  within 
the  act :  ibid.  As  to  a  church  clock, 
see  Be  Hendry,  56  L.  T.  908. 

(?)  See  also  55  Geo.  3,  c.  147,  and  58 
Geo.  3,  c.  46,  s.  33. 

(A)  The  New  Parishes  Act,  1843,  s.  22. 

{I)  Baldmn  v.  Baldwin,  22  Beav.  426. 
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in  the  title  to  the  act  (m).  And  by  the  Ancient  Monuments  Act, 
1882  (w),  any  person  may  by  will  give,  devise,  or  bequeath  to  the 
Commissioners  of  Works  all  his  estate  and  interest  in  any  ancient 
monument  to  which  this  act  appHes,  and  the  Commissioners  may 
accept  the  same.  The  Statute  of  Mortmain  has  also  been  repealed 
pro  tanto  in  favour  of  the  British  Museum  (o),  the  Department  of 
Science  and  Art  (p),  the  Bath  Infirmary  (q),  Greenwich  Hospital  (r), 
the  Foundling  {$),  Westminster  (t),  Middlesex  (u),  and  St.  George's 
Hospitals  {v),  the  Royal  Naval  Asylum  (w),  the  Seaman's  Hospital 
Society  (x),  and  of  some  other  public  institutions  (y). 

X. — The  Mortmain  and  Charitable  Uses  Act,  1891. — This  act 
applies  to  the  wills  of  testators  dying  after  5th  August,  1891. 
Section  3  repeals  the  definition  of  "  land  "  in  the  act  of  1888,  and 
enacts  that  "  land  "  in  that  act  shall  include  tenements  and  here- 
ditaments, corporeal  and  incorporeal,  of  any  tenure,  but  not  money 
secured  on  land,  or  other  personal  estate  arising  from  or  connected 
with  land.    Section  5  enacts  that  land  may  be  assured  by  will  to 

here  referred  to,  are  repealed  by  the 
act  of  1888,  but  virtually  re-enacted, 
with  the  like  exclusion  of  gifts  by  will, 
by  sect.  7  (ii)  of  the  latter  act.  The 
act  8  &  9  Vict.  c.  43,  empowered 
municipal  corporations  to  take  by  de- 
vise sites  for  museums,  &c.,  and  also 
(Harrison  v.  Corporation  of  Southamp- 
ton, 2  Sm.  &  G.  387)  money  to  be  laid 
out  in  such  sites  ;  but  was  repealed  by 
the  Public  libraries  Act,  1850.  See 
also  the  Technical,  &c..  Institutions 
Act,  1892  (post,  p.  277),  and  the  Work- 
ing  Classes  Dwellings  Act,  1890. 

{n)  45&46Vict.  c.  73,  s.  4.' 

(o)  See  Stat.  5  Geo.  4,  c.  39. 

(p)  38  &  39  Vict.  0.  68.  This  act  does 
not  expressly  refer  to  9  Geo.  2,  o.  36  ; 
and  according  to  a  suggestion  of  James, 
L.  J.  (6  Oh.  D.  212),  the  case  is  there- 
fore not  taken  out  of  the  statute  Geo.  2. 
It  is  submitted  that  there  is  no  founda- 
tion for  the  doubt.     See  above,  p.  270. 

(g)  19  Geo.  3,  c.  23  ;  see  Makekam  v. 
Hooper,  4  Br.  C.  C.  163. 

(»•)  10  Geo.  4,  u.  25,  s.  37. 

(a)  13  Geo.  2,  o.  29. 

(t)  6  Geo.  4,  0.  20  (loo.  and  pers.). 

(u)  6  Will.  4,  c.  7  (loo.  and  pers.). 

(v)  4  Will.  4,  0.  38  (loc.  and  pers.). 
See  as  to  these  hospitals,  iJe  Ovey, 
Broadbent  v.  Barrow,  31  Ch.  D.  113. 

(w)  51  Geo.  3,  0.  105. 

(it)  3  &  4  Wm.  4,  0.  9,  s.  1. 

(y)  See  Shelf.  Char.  Uses,  49,  and 
Byth.  &  Jarm.  Conv.  (4th  ed.  by 
Robbins,  vol.  iv.  p.  22,  note  (j)). 


(to)  34  Vict.  c.  13.  This  act  is  re- 
pealed  by  the  Mortmain  and  Charitable 
Uses  Act,  1888,  but  in  effect  re-enacted 
by  the  sixth  section  of  that  act,  which 
provides  (1)  that  Parts  I.  and  II.  of  the 
act  shall  not  apply  to  an  assurance  by 
will  of  land,  or  of  personal  estate  to 
purchase  land,  for  a  public  park,  school- 
house  for  an  elementary  school,  or 
public  museum ;  and  (2)  "  that  a  will 
containing  such  an  assurance  .  .  .  must 
be  executed  not  less  than  twelve  months 
before  the  death  of  the  assuror,  or  be  a 
reproduction  in  substance  of  a  devise 
made  in  a  previous  will  in  force  at  the 
time  of  such  reproduction,  and  which 
was  executed  not  less  than  twelve 
months  before  the  death  of  the  assuror, 
and  must  be  enrolled  in  the  books  of 
the  Charity  Commissioners  within  six 
months  after  the  death  of  the  testator." 
By  sub-sect.  (3)  the  quantity  of  land 
assured  must  not  exceed  20  acres  for  a 
park,  2  acres  for  a  school-house,  or  1 
acre  for  a  museum.  The  terms  "  public 
park,"  "  school-house,"  "  elementary 
school  "  and  "  public  museum  "  are 
defined  in  sub-sect.  (4)  of  this  section. 
As  to  County  Councils  and  other  local 
authorities,  see  the  Mortmain,  &c., 
Amendment  Act,  1892.  The  acts  4  &  5 
Vict.  c.  38  (school  sites),  31  &  32  Vict. 
0.  44  (sites  for  reUgious,  educational, 
literary,  &c.,  purposes),  and  the  Ele- 
mentary Education  Act,  1873,  s.  13, 
sub-sect.  3,  exclude  gifts  by  wUl.  The 
pTovisions  of  the  act  of  31  &  32  Vict. 
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or  for  the  benefit  of  any  charitable  use,  but  that  such  land  [sic]  chapter  ix. 
shall,  notwithstanding  anything  in  the  will  contained  to  the  con- 
trary, be  sold  within  one  year  from  the  death  of  the  testator,  or 
such  extended  time  as  the  Court  or  the  Charity  Commissioners 
may  determine.  Section  6  enacts  that  so  soon  as  the  time  limited 
for  the  sale  of  any  lands  under  any  such  assurance  shall  have  expired 
without  completion  of  the  sale  of  the  land,  the  land  unsold  shall  vest 
forthwith  in  the  Official  Trustee  of  Charity  Lands,  and  the  Charity 
Commissioners  shall  take  all  necessary  steps  for  the  sale  or  comple- 
tion of  the  sale  of  such  land  to  be  effected  with  all  reasonable  speed 
by  the  administering  trustees  for  the  time  being  thereof.  Section  7 
enacts  that  any  personal  estate  by  will  directed  to  be  laid  out  in  the 
purchase  of  land  to  or  for  the  benefit  of  any  charitable  uses  shall, 
except  as  hereinafter  provided,  be  held  to  or  for  the  benefit  of  the 
charitable  uses  as  though  there  had  been  no  such  direction  to  lay  it 
out  in  the  purchase  of  land.  Section  8  provides  that  the  High 
Court,  or  any  judge  thereof  sitting  at  chambers,  or  the  Charity 
Commissioners,  if  satisfied  that  land  assured  by  will  to  or  for  the 
benefit  of  any  charitable  use,  or  proposed  to  be  purchased  out 
of  personal  estate  by  will  directed  to  be  laid  out  in  the  purchase  of 
land,  is  required  for  actual  occupation  for  the  purposes  of  the 
charity  and  not  as  an  investment,  may  sanction  the  retention  or 
acquisition,  as  the  case  may  be,  of  such  land. 

The  effect  of  this  act  is  to  repeal  sect.  4  of  the  Mortmain,  &c..  Effect  of  the 
Act,  1888,  so  far  as  it  applies  to  wills,  and  to  allow  land  to  be  devised  ^°*'  °*  ^*^^ 
to  charities,  subject  to  the  provisions  of  the  act  as  to  sale  (2).  It 
also  allows  "impure  personalty"  to  be  given  to  charities,  and 
makes  valid  a  bequest  to  a  charity  of  money  directed  to  be  laid  out 
in  the  puucchase  of  land  (a),  although  the  direction  is  of  itself  in- 
operative (6).  And  it  removes  the  limit  of  5001.  imposed  by  the 
Gifts  for  Churches  Act,  1803,  on  gifts  of  personal  property  for  the 
purposes  of  the  act  (c).  As  the  act  allows  a  legacy  charged  on  or 
payable  out  of  land  to  be  given  to  a  charity,  it  follows  that  it  has 
rendered  unimportant  the  old  rule  that  assets  are  never  mar- 
shalled in  favour  of  a  charity  (d). 

Another  effect  of  the  act  seems  to  be  to  make  secret  trusts  of 
land  for  charitable  purposes  valid,  because  as  a  devise  of  land  for 
charitable  purposes  is  now  lawful,  there  seems  no  reason  for  holding 
a  secret  trust  for  similar  purposes  to  be  unlawful.    This  conclusion 

(z)  Re  Hume,  [1895]  1  Ch.  422.  (c)  Ee  Douglas,  [1905]  1  C!h.  279. 

(a)  See  Re  Sutton,  [1901]  2  Ch.  640.  (d)  Ante,    p.  264.     See    Bigyar    r. 

(J>)  Sect.  8.  Eastwood,  19  L.  R.  Ir.  49. 
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is  in  accordance  witli  the  principle  on  whicli  O'Brien  v.  Tyssen  (e) 
was  decided. 

The  following  decisions  on  the  act  of  1891  may  be  noted. 

In  ReBridger  (/)  it  was  decided  that  if  a  testator,  by  a  will  made 
before  the  passing  of  the  act,  gives  to  a  charitable  institution  such 
part  of  his  residuary  estate  "  as  may  by  law  be  given  for  charitable 
purposes,"  and  dies  after  the  passing  of  the  act,  the  operation  of 
the  gift  is  not  restricted  to  property  which  under  the  old  law  could 
be  given  for  charitable  purposes,  but  includes  real  estate,  or  the 
proceeds  thereof.  In  Re  Hume  (g)  it  was  held  that  an  estate  in 
remainder  is  within  the  act ;  it  may,  therefore,  be  validly  devised 
to  a  charity,  but  must  be  sold  within  the  time  prescribed  by  the 
act,  or  the  extended  time,  if  any.  In  Re  Wilkinson  (h),  and  Re 
Sidebottom  (i),  it  was  decided  that  where  real  estate  is  devised  to 
trustees  upon  an  immediate  trust  to  sell  and  pay  the  proceeds  to 
a  charity,  the  gift  is  one  of  "  personal  estate  arising  from  land  " 
within  sect.  3  of  the  act,  and  is  not  affected  by  sects.  5  and  6  ;  the 
trustees  are  not,  however,  at  liberty  to  postpone  the  sale  indefi- 
nitely. In  Re  Ryland  (/)  the  testator  gave  his  real  and  personal 
estate  to  trustees  upon  trust  for  conversion,  but  directed  that  the 
land  should  not  be  sold  during  the  life  of  his  widow  without  her 
consent  in  writing ;  the  rents  were  payable  during  the  life  of  the 
widow  as  to  part  to  her  and  as  to  the  remainder  to  certain  charities, 
and  the  whole  of  the  residuary  estate  was  given  to  them  on  her  death : 
it  was  held  that  the  reversionary  interest  of  the  charities  in  the 
proceeds  of  sale  was  not  "  land  "  within  the  meaning  of  the  act, 
but  that  the  share  of  the  charities  in  the  rents  during  the  widow's 
life  was  "  land  "  within  the  meaning  of  the  act,  and  ought  to  be 
sold  in  accordance  with  sect.  5. 

In  Re  Sutton  {k)  it  was  held  that  a  bequest  of  personalty  to  be 
laid  out  in  the  acquisition  of  houses  to  be  let  to  poor  persons  at  low 
rents  is  a  valid  charitable  gift,  and  not  affected  by  sect.  7  of  the  act. 

In  Re  Church  Patronage  Trust  {I)  it  was  held  that  the  devise  of  an 
advowson,  upon  trusts  requiring  the  trustees  to  present  a  fit  and 
proper  person  to  the  living  from  time  to  time,  was  not  a  devise  "  to 
or  for  the  benefit  of  any  charitable  use"  within  the  meaning  of  sect.  5. 

In  Re  Sidebottom  (m)  it  was  held  that  the  time  limited  by  sect.  5 


(e)  28  Ch.  D.  372.     Supra,  p.  264. 

(/)  [1894]  1  Ch.  297. 

(g)  [1895]  1  Ch.  422. 

(A)  [1902]  1  Ch  841. 

(j)  [1902]  2  Ch.  389. 

{?■)  [1903]  1  Ch.  467. 

(h)  [1901]  2  Ch.  640. 


(I)  [1904]  1  Ch.  41,  2  Ch.  643. 

(to)  [1901]  2  Ch.  1.  It  seems  that 
there  is  power  to  extend  the  time  aftei 
the  statutory  period  has  elapsed :  per 
Byrne,  J.,  in  Re  Ryland,  [1903]  1  Ch.  at 
p.  474. 
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may  be  extended  by  the  Court  when  and  so  often  as  circumstances    chapter  ix. 
render  it  desirable. 

The  act  does  not  expressly  provide  for  the  case  of  a  devise  of  Devises  to 
land  for  charitable  purposes  to  a  corporation  not  having  a  hcence  'corporations, 
to  acquire  and  hold  land  in  mortmain,  but  as  the  act  requires  land 
devised  to  charitable  uses  to  be  sold  within  a  certain  time  and 
thus  prevents  the  land  from  being  held  in  mortmain,  it  seems  clear 
that  a  devise  to  a  corporation  for  charitable  purposes  is  not  an 
assurance  in  mortmain  within  the  meaning  of  the  act  of  1888. 

In  Re  Scowcroft  (n)  a  devise  of  land  to  the  vicar  of  a  certain  parish 
and  his  successors  was  held  good  under  the  act  of  1891,  but  the 
point  was  not  taken. 

It  may  be  mentioned  that  devises  to  technical  and  industrial  Teohnioaland 
institutions,  under  the  statute  55  &  56  Vict.  c.  29,  are  exempt  institutions 
from  the  requirement  as  to  sale  imposed  by  the  Mortmain,  &c.,  Act,  1892. 
Act,  1891. 

(m)  [1898]  2  Ch.  038. 
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I. — General  Principle  forbidding  Perpetuities  {a). — A  per- 
petuity, in  the  primary  sense  of  the  word,  is  a  disposition  which 
makes  property  inalienable  for  an  indefinite  period. 

As  a  general  rule,  every  such  disposition  is  void  (b).  Accordingly, 
a  devise  of  land  or  a  bequest  of  personalty  upon  trust  for  a  purpose 
or  institution  which  may  last  for  an  indefinite  period  (not  being 
charitable),  is  void  as  a  perpetuity,  or  as  tending  to  a  perpetuity. 
Thus,  a  trust  for  the  maintenance  of  a  private  tomb  (c),  or  a 
picture  (d),  or  a  private  museum,  library,  society,  or  institution  (e), 
or  for  the  encouragement  of  sport  (/),  is  invalid. 


(o)  The  first  three  sections  of  this 
chapter  are  new,  and  the  whole  of  it 
has  been  re-written.  See  Preface. 
I  take  this  opportunity  of  expressing 
my  great  obligations  to  Mr.  J.  0.  Gray, 
not  only  for  the  assistance  which  I  have 
derived  from  his  learned  work  on  the  Rule 
against  Perpetuities,  but  also  for  his 
courtesy  in  discussing  various  points  by 
ooiTespondenoe  [C.  S.]. 

(6)  See  the  general  principle  stated 
in  iJe  Parry  and  Dagga,  31  Oh.  D.  130. 
As  this  rule  is  founded  on  public  policy, 
it  applies  to  British  Colonies :  Yeap 
Cheah  Neo  v.  Ong  Cheng  Neo,  L.  R., 
6  P.  C.  381. 

(c)  Lloyd  v.  Lloyd,  2  Sim.  N.  S.  255  : 


Richard  v.  Sohson,  31  Bea.  244  ;  Fowler 
V.  Fowler,  33  Bea.  616;  Hoare  v. 
Osborne,  L.  R.,  1  Eq.  585 ;  Be  JRigley's 
Trusts,  36  L.  J.  Ch.  147;  Toole  v. 
Hamilton,  [1901]  1  Jr.  R.  385.  If  the 
tomb  is  part  of  the  fabric  of  a  church 
the  gift  is  charitable,  and  therefore 
good  :  ante,  p.  222. 

id)  Be  Oassiot,  70  L.  J.  Ch.  242. 

(e)  Thomson  v  Shakespear,  1  D.  F. 
&  J.  399 ;  Carne  v.  Long,  2  D.  F.  &  J. 
75 ;  Be  Clark's  Trust,  1  Ch.  D.  497  ; 
Be  Button,  4  Ex.  D.  54  ;  Be  Good,  [1905J 
2  Ch.  60  (old  officers  of  a,  regiment) ; 
Be  Swain,  99  L.  T.  604;  Hoare  v.  Hoare, 
56  L.  T.  147  (deed). 

(/)  Be  Nottage,  [1895]  2  Ch.  649. 
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If  property  is  so  given  to  a  society  or  institution  that  the  members    chaptee  x. 
can  immediately  dispose  of  it,  then  the  objection  of  perpetuity  does  y. 
not  arise,  and  the  gift  is  valid  {g),  even  where  the  testator  adds  of  Cocks  v. 
directions  as  to  the  mode  of  application  (h).    But  if  the  intention  ■^°"""'*- 
of  the  testator  is  that  the  property,  although  given  absolutely  to 
the  society,  shall  be  held  and  administered  for  the  benefit  of  the 
future  as  well  as  the  present  members,  the  gift  is  a  perpetuity,  and 
void  (i).     The  difficulty  in  many  cases  is  to  decide  whether  the 
testator  means  to  benefit  the  present  members  of  the  society  as 
individuals,  or  to  benefit  the  society  as  a  quasi-corporation  (/). 
An  unlimited  gift  of  the  income  of  property  to  a  society  does  not 
amount  to  the  gift  of  the  corpus,  but  shews  an  intention  that  it 
is  given  for  the  benefit  of  future  members  ;  such  a  gift  is  therefore 
void  (k). 

It  seems  that  a  trust  for  the  maintenance  of  a  tomb  or  monument  Whether 
to  the  memory  of  the  testator  or  his  family,  if  restricted  to  the  ^t^out 
period  of  lives  in  being  and  twenty-one  years  afterwards,  is  valid  (I),  cestui  que 
And  if  there  is  clause  of  forfeiture  and  a  gift  over  in  the  event  of  cln^te  made 
non-performance  of  the  trust,  this  is  efEectual  (m).    Whether  this  valid  by 
exception  to  the  general  rule  also  obtains  in  the  case  of  other  trusts  as  to  time, 
without  a  cestui  que  trust  who  can  enforce  them,  does  not  seem  to 
have  been  decided. 

In  Re  Dean  (n),  it  was  held  that  a  trust  for  the  benefit  of  a  number  Trusts  for 
of  animals  and  the  survivor  of  them  was  not  bad  on  the  score  of  its  "' 
tending  to  a  perpetuity,  but  the  decision  is  clearly  erroneous,  if  and 
so  far  as  it  is  based  on  the  theory  that  any  animal,  other  than  a 
human  being,  can  be  a  "  life  "  within  the  meaning  of  the  modem 
Eule  against  Perpetuities,  or  any  other  rule  of  law  or  equity  (o). 

{g)  Cocks  V.  Manners,  L.  E.,  12  Eq.  man,  21  L.  R.  Ir.  12. 

574  ;  Be    Clarke,    [1901]    2    Ch.    110  ;  (k)  Re  Swain,  99  L.  T.  604. 

Langham  v.  Peterson,  87  L.  T.  744  (gift  (l)  See  Be  Dean,   41   C!h.   D.   552 ; 

for  "  the  benefit  or  hospitality  "  of  two  Pirbright  v.  Salwey,  [1896]  W.  N.  86. 

ancient    companies).     See    Brovm    v.  This  doctrine  is   anomalous  and   not 

Dale,  9  Ch.  D.  78 ;  Re  Ddany's  Estate,  easy    to    explain.      The    question    is 

9  L.  E.  Ir.  227.;  Bradahawy.  Jackman,  referred    to  in   Chap.  XXlV.  (Trusts 

21  L.  R.  Ir.  12.  without  a  Definite  Object). 

(h)  Re  Wilkinson's  Trusts,  19  L.  R.  (to)  Lloyd  v.  Lloyd,  2  Sim.  N.  S.  255. 

Ir.  531.  Compare  the  analogous  case  of  a  gift  to 

(i)  Re  Amos,  [1891]  3  Ch.  159.     In  a  charity  on  a  similar  condition,  post, 

that  case  the  devise  was  void  on  the  p.  280. 

further  ground  that  the  society,  being  («)  41  Ch.  D.  552. 

a  trades-union,  had  no  power  to  ao-  (o)  See   the  remarks   of  Mr.   J.    C. 

quire    land    except    by    purchase   for  Gray  on  this  case  in  Harvard  Law  Ee- 

money.  view,  xv.  521   seq.   (reprinted  in  the 

(j)  See  Morrow  v.  M'ConviUe,  1 1  L.  second  edition  of  Gray  on  Perpetuities, 

E.   Ir.    236,   where   the  earlier   cases,  §  905  seq.),  and  an  article   by   me  in 

including  Hogan  v.  Byrne,  13  Ir.  C.  L.  the    Juridical  Review   for   July  1906 

166,  and  Stewart  v.  Green,  Ir.  E.,  5  Eq.  [C.  S.l 
470,  are  examined  j  Bradshayi  v.  Jack- 
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Charitable  gifts  are  an  exception  to  the  rule  which  forbids  the 
creation  of  perpetuities,  in  the  primary  sense  of  the  word  (p) .  Conse- 
quently, if  there  is  an  absolute  immediate  gift  for  a  charitable  purpose 
which  may  last  for  ever,  the  gift  is  good  {q).  And  this  is  so,  even 
although  the  mode  in  which  the  property  is  to  be  applied  depends 
on  a  future  and  uncertain  event ;  thus  where  a  testator  declares  his 
intention  of  devoting  a  fund  to  charity,  and  directs  that  when  and 
so  soon  as  land  is  available  for  building  almshouses,  the  money  shall 
be  employed  for  that  purpose,  this  is  a  good  charitable  gift,  although 
land  may  never  be  available  for  the  purpose  (r).  And  on  the 
theory  that  when  property  has  once  been  taken  out  of  commerce 
by  being  devoted  to  charity,  it  is  immaterial  to  what  particular 
kind  of  charity  it  is  devoted,  the  rule  has  been  established  that 
property  may  be  given  to  charity  A.,  with  a  gift  over,  in  an 
event  which  may  never  happen,  to  charity  B.  (s).  But  if  a  gift 
to  charity  is  future  or  conditional,  and  may  not  take  effect  within 
the  period  allowed  by  the  Rule  against  Remoteness  (the  modern 
Rule  against  Perpetuities)  the  gift  is  void  (t). 

The  exemption  of  charitable  gifts  from  the  rule  forbidding  the 
creation  of  perpetuities  makes  it  possible  to  create  indirectly  a 
perpetuity  for  non-charitable  purposes.  Thus,  if  a  testator  gives  a 
fund  to  the  trustees  of  charity  A.,  subject  to  a  condition  that  they 
shall  keep  his  family  vault  in  good  repair,  with  a  proviso  that  on 
failure  to  comply  with  the  condition  the  fund  is  to  go  to  charity  B., 
the  condition  and  gift  over  are  good  (m).  So  a  bequest  to  a  charitable 
society,  on  condition  that  the  committee  of  the  society  undertake 
in  writing  to  the  testator's  executors  to  keep  his  tomb  in  repair,  is 
good  (v). 

Many  old  municipal  corporations  hold  property  for  the  benefit 
of  their  freemen  or  members ;  these  are  not  charitable  trusts,  but 
any  question  as  to  their  origin  or  legality  has  been  obviated  by 
sect.  2  of  the  Municipal  Corporations  Act,  1835  (w). 


According  to  the  older  authorities,  wherever  property  is  presently 


Whether 
a  vested 

alienable  (p)  goe  the  cases  cited  above,  p.  211, 

interest  n.  (c) ;  Att.-Gen.  v.  Webster,  L.  R.,   20 

can  constitute   Eq.  483;  Goodman  v.  Mayor  of  Salt- 
a  perpetuity,     ash,  7  App.  Cas.  at  pp.  650,  662. 
(g)  See  ante,  p.  211. 
(r)  Ohamberlayne  v.  Brockettr  L.  R.,  8 
Ch.  206 ;  Re  6ydc,  79  L.  T.  261  ;  Re 
Swain,  [1905]  1  Ch.  609  ;  WalUsy.  Sol.- 
Qen.forNm  Zealand,  [1903]  A.  C.  173. 
(a)  Christ's  Hospital  v.   Orainger,   1 
Mao.  &  G.  460. 
{«)  Post,  p,  367, 


(u)  Re  Tyler,  [1891]  3  Ch.  252.  I 
venture  to  think  that  the  decision  in 
this  case  is  based  on  a  misapprehension 
of  the  ratio  decidendi  of  Christ's  Hos- 
pital V.  Orainger,  1  Mac.  &  G.  460 ;  see 
the  Juridical  Review  for  July  1906 
[C.  S.]. 

(u)  Roche  V.  M'Dermott,  [1901]  1  Ir. 
R.  394. 

(w)  Prestney  v.  Mayor  of  Golchestn , 
21  Ch.  D,  Ul, 
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vested  in  A.,  subject  to  a  right  or  interest  presently  vested  in  B.,    chapter  x. 

although  that  right  or  interest  may  not  take  effect  in  possession 

until  the  happening  of  an  event  which  need  not  necessarily  happen 

within  a  definite  period,  this  does  not  constitute  a  perpetuity, 

because  B.  can  at  any  time  release  his  contingent  interest,  or  A.  can 

at  any  time  sell  the  property  subject  to  B.'s  interest,  or  A.  and  B. 

together  can  at  any  time  concur  in  disposing  of  the  property  (x). 

But  this  doctrine  has  been  practically  overruled  by  the  dicta  of  the 

Court  of  Appeal  in  London  &  S.  W.  Railway  v.  Gomm  (y),  to  the 

effect  that  an  option  of  purchase  in  respect  of  land  is  invalid  unless 

its  exercise  is  restricted  to  the  period  allowed  by  the  modern  Rule 

against  Perpetuities. 

II. — The  Old  Rule  against  Perpetuities After  estates  tail  Attempts 

were  held  to  be  barrable  by  common  recovery,  numerous  attempts  unbankable 
were  made  by  landowners  to  create  unbarrable  entails  by  indirect  entails, 
means.     One  device  was  to  insert  in  a  settlement  of  land  a  proviso 
imposing  a  forfeiture  or  penalty  on  any  tenant  in  tail  who  attempted  Clause  of 
to  bar  the  entail ;  these  provisoes  (called  clauses  of  perpetuity)  were  ^^^^  ^  ^" 
held  to  be  void  (a),  and  in  Mildmay's  Case  (b),  where  a  similar 
question  arose,  the  judges  resolved  "  that  all  these  perpetuities  were 
against  the  reason  and  policy  of  the  common  law  ;  for  at  common 
law  all  inheritances  were  fee  simple,  as  Littleton  saith  .  .  .  But  the 
true  policy  and  rule  of  the  common  law  in  this  point  was,  in  effect, 
overthrown  by  the  statute  De  Donis  Conditionalibus,  made  anno 
13  Ed.  I,  which  established  a  general  perpetuity  by  act  of  parlia- 
ment, for  all  who  had  or  would  make  it,  by  force  whereof  aU  the 
possessions  of  England  in  effect  were  entailed  accordingly  .  .  .  and 
the  same  continued  ...  till  about  the  12th  year  of  Ed.  IV,  when  the 
judges  on  consultation  had  amongst  themselves,  resolved  that  an 
estate  tail  might  be  docked  and  barred  by  a  common  recovery." 
Lord  Bacon  describes  a  perpetuity  in  the  same  way :    "  There  is 

(x)  Oilbertson  v.  Richards,  4  H.  &  N.  merely  dicta.     But  the  doctrine  may 

277,   5    H.    &    N.   469 ;    Birmingham  be  considered  settled,  as  the  principle 

Canal  Company  v.  Cartwright,  11  Ch.  D.  laid  down  inL.  &  S.  W.  S.  v.  Gomm  has 

421 ;  Avern  v.  Lloyd,  L.  R.,  5  Eq.  383.  been    accepted    without  question  for 

(y)  20  Ch.  D.  562.     In  that  case  the  many  years.      See  WoodaU  v.  Clifton, 

option  was  contingent,  and  not  vested,  [1905]  2  Ch.  257  ;  Edwards  v.  Edwards, 

being    exerciseable   only  in   an  event  [1909]  A.  C.  275. 

which   might  not  happen  within  the  (o)  Corbefs  Case,  1  Rep.  83b.     Com- 

limits   allowed   by   the   modem   Rule  pare  the  somewhat  sinular  device  of 

against  Perpetuities  :  it  was  therefore  giving  trustees  a  power  of  revocation 

clearly  void  for  remoteness,  and  the  on  the  birth  of  every  tenant  in  tail  ad 

statements  of  the  learned  judges  as  to  infinitum,  described  by  the  Real  Pro- 

the  validity  of  a  vested  option  of  pur-  perty  Commissioners,  Third  Rep.,  p.  30. 

phase,    exerciseable   immediately,    are  (6)  6  Rep.  40a. 
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start  up  a  device  called  perpetuity,  which  is  an  entail  with  a  proviso 
conditional,  tied  to  his  estate,  not  to  put  away  the  land  from  his 
next  heir,  and  if  he  do,  to  forfeit  his  own  estate  "  (c).  Another 
device  was  to  create  what  was  called  a  perpetual  freehold,  by 
limiting  successive  estates  for  life  to  the  heirs  or  unborn  issue  of 
a  person  ad  infinitum;  this  device  also  failed,  for  it  was  held 
that  if  a  feoffment  was  made  to  the  use  of  A.  for  life,  and  after 
to  the  use  of  every  person  that  shall  be  his  heir  one  after  another 
for  the  term  of  the  life  of  every  such  heir,  "  this  limitation  is 
merely  void,  for  the  limitation  of  an  use  to  have  a  perpetual  free- 
hold is  not  agreeable  with  the  rule  of  law  in  estates  in  possession"  (d). 
The  rule  is  stated  in  the  same  way  in  a  standard  work  :  "  Uses  that 
are  against  the  rules  of  the  common  law  shall  not  be  executed  by 
this  statute  [the  Statute  of  Uses],  and,  therefore,  if  a  feoffment  be 
made  to  the  use  of  A.  for  Hfe,  and  after  to  the  use  of  every  person 
that  shall  be  his  heir  one  after  another  for  term  of  his  life  .  .  . 
these  uses  shall  not  be  executed,  because  these  limitations  are 
wholly  void  "  (e).  "  It  is  against  the  rules  of  the  common  law  that 
a  perpetual  freehold  for  life  only  should  descend,  because  it  creates 
a  perpetuity"  (/).  A  third  device  was  to  create  a  species  of  estate 
tail  by  means  of  an  executory  bequest  of  a  term  of  years  to  a  person 
and  his  heirs  one  after  another  ad  infinitum,  either  directly  or  by 
way  of  trust ;  if  such  a  limitation  had  been  held  legal  it  would  have 
created  a  "  perpetuity,"  because  it  could  not  be  barred  by  a  common 
recovery  (g).  Accordingly  this  device  also  failed  (h),  for  the  reason 
stated  in  Lampet's  Case :  "  It  would  be  inconvenient  that  such 
manner  of  perpetuity  should  be  made  of  a  chattel,  when  of  an 
inheritance  neither  by  act  executed  by  the  common  law,  nor  by 
limitation  of  an  use,  nor  by  devises  in  last  wills,  any  perpetuity  can 
be  established  "  (t). 


(c)  Bacon  Law  Tracts,  145  ;  Diihe  of 
Marlborough  v.  Oodolphin,  1  Eden,  404  ; 
Mainwa/ring  v.  Baxter,  5  Ves.  458. 

(d)  Chudleigh's  Case,  1  Eep.  138a. 
The  general  principle  is  recognised  in 
Be  Parry  and  Dagga,  31  Oh.  D.  130. 

(e)  Shepp.  Touch.  506.  Attention 
was  drawn  to  this  passage  and  to  the 
passage  cited  above  from  OhvMeigh's 
Case  in  an  article  of  mine  on  Perpe- 
tuities in  the  Law  Quar.  Review  (xv.  71). 
In  the  second  edition  of  his  book  on 
Perpetuities,  Mr.  Gray  has  done  me  the 
honour  of  referring  to  my  article,  but 
his  comments  on  it  are,  if  I  may  say  so,  in 
the  nature  of  special  pleading,  for  they 
evade  the  real  question,  which  is — Was 
there  a  rule  of  the  common  law  which 


forbade  the  limitation  of  successive  life 
estates  to  the  xmbom  descendants  or 
heirs  of  a  person  ad  infinitum  ?  The 
Real  Property  Commissioners  (Third 
Report,  pp.  30,  31)  say  that  there  was, 
and  this  conclusion  is,  it  is  submitted, 
superabundantly  justified  by  the  autho- 
rities cited  in  the  text  [C.  S.]. 

(/)  Gilbert,  Uses,  77.  See  also  the 
passages  cited  from  Humbersion  v. 
Humberston,  post,  p.  288. 

(g)  Grig  v.  Hopkins,  Sid.  37. 

(h)  Sanders  v.  Cornish,,  Cro.  Car.  230  ; 
Backhouse  v.  Bellingham,  Polloxf.  33  ; 
Wood  V.  Saunders,  lb.  35. 

(i)  10  Co.  62a.  Compare  Main' 
waring  v,  Baxter,  infra,  p.  284. 
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Hence  "  perpetuity  "  came  to  have  the  special  meaning  of  a  limita-    chapter  i. 
tion  equivalent  to,  or  in  the  nature  of,  an  unbarrable  entail.     "  A  „   ,   .    , 
perpetuity  is  the  settlement  of  an  estate  or  an  interest  in  tail,  with  meaning  of 
such  remainders  expectant  upon  it  as  are  in  no  sort  in  the  power  of  "P^iretuity." 
the  tenant  in  tail  in  possession  to  dock  by  any  recovery  or  assign- 
ment "  (/).     "A  perpetuity  is  where  an  estate  is  so  designed  to  be 
settled  in  tail,  &c.,  that  it  cannot  be  undone  or  made  void  "  (k).  "  A 
perpetuity  is  the  settlement  of  an  interest  descendable  from  heir  to 
heir,  so  that  it  shall  not  be  in  the  power  of  him  in  whom  it  is  vested 
to  dispose  of  it,  or  turn  it  out  of  the  channel  "  (l). 

It  is  necessary  to  dwell  on  this  use  of  "  perpetuity,"  because  the 
meaning  of  the  word  has  so  completely  changed  that  its  use  in  this 
sense  by  Mr.  Fearne  and  the  judges  and  writers  of  the  eighteenth 
century,  and  even  later  (m),  is  liable  to  cause  misapprehension  (n). 
The  doctrine  of  cy-pres  is  unintelligible,  unless  it  is  recognised  as 
an  indulgence  granted  to  a  testator  who  attempts  to  create  an 
unbarrable  entail  (nn). 

An  attempt  to  create  an  unbarrable  entail  is  ineffectual,  even  if  it  Partial 
is  restricted  to  a  certain  number  of  generations.     This  was  the  case  ^^^  ^  y- 
in  Seaward  v.  Willock  (o),  where  the  testator  devised  land  to  A.  for 
life,  and  to  his  descendants  down  to  the  tenth  generation  during 
fcheir  lives  (p). 

The  law  does  not  allow  a  "  perpetuity"  to  be  created  by  means  of  Perpetuity 
terms  of  years.     This  was  attempted  by  the  testators  in  Somerville  ^f  ^g^S^ 
V.  Lethbridge  (q)  and  Beard  v.  Westcott  (r),  in  each  of  which  cases 
successive  terms  of  ninety-nine  years,  determinable  on  their  lives, 
were  given  to  the  sons  of  A.,  a  bachelor,  and  their  issue  male,  and  in 

(j)  Per  Lord  Nottingham,  Dttke  of  referred  to  the  cases  cited  above,  and  to 

Norfolk's  Caae,  [1681]  3  Ch.  Ca.  1.  Grig  v.  Hopkins  (Sid.  37),  he  would  have 

(i)  Jacob,    Law    Diet.     1739.     The  found  that  there  was  no  ambiguity  in 

definition  in  Les  Termes  de  la  Ley,  1721,  the  term  "perpetuity  "  as  used  by  the 

is  in  the  same  terms.  early  judges.     It  is  still  more  surprising 

(I)  Gilbert,  Uses,  118.  to  find  so  learned  and  accurate  a  writer 

(m)  See  Shepp.  Touch,  by  Preston  as  Mr.  Gray  misled  by  the  change  in  the 

( 1 820),  p.  fi06  ;  Preston,  Abstr.  ii.  148,  meaning  of  the  term.     He  entirely  mis- 

Duke  of  Marlborough  v.  Oodolphin,  cited  understands  the  case  of  HumhersUm  v. 

infra,  p.  285  ;    Monypenny  v.  Bering,  Humberston,  owing  to  his  unwillingness 

[1847]  16  M.  &  W.  at  p.  428.  to  admit  that  in  1717  "  perpetuity  " 

(n)  Even  Mr.  Jarman  did  not  fully  still  retained  its  meaning  of  a  limitation 

grasp  the  change  in  the  meaning  of  the  in  the  nature  of  an  unbarrable  entail 

word.     "  The  early  judges,"  he  says,  (Gray  Perp.,  §  193,  2nd  edition). 

"  had  an  extreme  repugnance  to  every  {nn)  Post,  p.  288. 

disposition  of  property  that  savoured  of  (o)  5  Bast,  198. 

a  perpetuity,  but  the  expressions  which  (p)  The  case  is   referred   to   below, 

occasionally  fell  from  them,  demonstra-  p.  290. 

tiveiof  this  feeling,  did  not  afford  a  (g)  6  T.  R.  213,  but  badly  reported, 

specific  definition  of  the  monster  which  See  Sugden's  note  to  Gilbert  on  Tenures, 

the  law  was  stated  to  '  abhor  '  "  (1st  269. 

edition,  p.  220).     If  Mr.  Jarman  had  (r)  5  B.  &  Aid.  801, 


of  years. 
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default  of  such  issue  to  B.,  a  living  person  :  it  was  held  that  all  the 
limitations  after  the  life  estate  given  to  A.'s  first  son  (who  was 
unborn  at  the  testator's  death)  were  void  as  tending  to  a 
perpetuity  (s). 

A  "perpetuity  "  cannot  be  created  by  means  of  a  trust.  "  If  in 
equity  you  could  come  nearer  to  a  perpetuity  than  the  rules  of 
common  law  would  admit,  all  men,  being  desirous  to  continue  their 
estates  in  their  families,  would  settle  their  estates  by  way  of  trust, 
which  might  indeed  make  well  for  the  jurisdiction  of  Chancery, 
but  would  be  destructive  to  the  commonwealth"  (t).  Attempts  to 
make  entails  practically  unbarrable  by  limiting  long  terms  of  years 
to  trustees,  and  giving  them  powers  of  entry  and  raising  money,  &c., 
seem  at  one  time  to  have  been  not  uncommon,  but  every  attempt  of 
this  kind  was  held  void,  as  tending  to  a  perpetuity  (m).  So  if  a 
testator  devises  land  to  A.  B.  in  tail  "upon  special  trust  and  confi- 
dence "  that  he  wiU  not  bar  the  entail,  this  provision  is  wholly 
ineffectual  (v). 

The  general  rule  of  law  on  the  subject  was  thus  stated  by  James, 
L.  J. :  "  If  there  is  one  thing  that  has  been  settled  beyond  all 
question  in  the  real  property  law  of  this  country,  it  is  that  no  con- 
dition, no  restriction,  no  prohibition,  no  limitation  over,  can  prevent 
a  tenant  in  tail  from  suffering  a  common  recovery  with  all  its 
consequences  "  (w). 

In  Fordyce  v.  Bridges  (x),  a  testator  bequeathed  personal  estate 
upon  trusts  which  might  result  in  its  being  invested  in  the  purchase 
of  land  in  Scotland  to  be  settled  in  strict  entaU,  according  to  the  law 
of  that  country,  which  apparently  did  not  allow  such  estates  to  be 
barred,  and  it  was  objected  that  this  would  create  a  perpetuity 
according  to  English  law,  and  was  therefore  void.  It  was,  however, 
held  by  Lord  Cottenham  that  "  the  rules  acted  upon  by  the  Courts 
in  this  country  with  respect  to  testamentary  dispositions  tending  to 
perpetuities,  relate  to  this  country  only." 

III.  — The  Rule  in  Whitby  v.  Mitchell.  —  In  Whithy  v. 
Mitchell  (y),  land  was  limited  to  an  unborn  person  for  life,  with  re- 
mainder to  the  children  of  that  unborn  person  :  itwasheldbyKay,J., 


(«)  See  further  as  to  these  oases, 
infra,  pp.  291  and  353. 

(*)  Duke  of  Norfolk  v.  Howard, 
1  Vein.  164. 

(u)  See  Mainwaring  v.  Baxter,  6  Ves. 
458 ;  Case  v.  Drosier,  and  Sykes  v. 
Sykes,  referred  to  below,  pp.  316,  324  ; 
Flayer  v.  Bankes,  infra,  p.  315, 


(v)  Dawkins  v.  Lord  Penrhyn,  4  App. 
Ca.  61. 

(w)  Dawkins  v.  Lord  Penrhyn,  6  Ch. 
D.  at  p.  326 ;  cited  with  approval  s.  o. 
in  D.  P.  4  App.  Ca.  61. 

{x)  2  Ph.  497. 

iy)  42  Ch.  D.  494,  44  Ch.  D.  85. 
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and  by  the  Court  of  Appeal,  that  the  remainder  to  the  children    chajteb  x. 

was  bad.    Some  of  the  authorities — Hay  v.  Earl  of  Coventry  (2), 

Monypenny  v.  Bering  (a),  and  the  opinions  of  Mr.  Charles  Butler 

and  Mr.  Joshua  Williams — are  referred  to  in  the  judgments,  but 

still  earlier  and  more  instructive  authority  is  to  be  found.     Mr. 

Fearne,  in  1776,  explained  the  rale  thus  :  "  Any  limitation  in  future,  Mr.  Feame's 

or  by  way  of  remainder,  of  lands  of  inheritance,  which  in  its  nature  of*^™^ie 

tends  to  a  perpetuity  (6),  even  although  there  be  a  preceding  vested 

freehold,  so  as  to  take  it  out  of  the  description  of  an  executory 

devise,  is  by  our  Courts  considered  as  void  in  its  creation  ;  as  in  the 

case  of  a  limitation  of  lands  in  succession,  first  to  a  person  in  esse,  and 

after  his  decease  to  his  unborn  children,  and  afterwards  the  children 

of  such  unborn  children,  this  last  remainder  is  absolutely  void  "  (c). 

Again,  in  1759,  in  Duke  of  Ma/rlborotigh  v.  Godolphin  (d),  where  the 
testator  devised  lands  to  several  persons  successively  for  life,  with 
remainder  to  their  sons  successively  in  tail  male,  and  directed  his 
trustees  upon  the  birth  of  each  son,  to  revoke  the  uses  and  to 
limit  the  land  to  such  son  for  life,  with  remainder  to  his  sons  in 
tail  male,  it  was  held  that  the  clause  of  revocation  and  resettle- 
ment was  void,  as  tending  to  a  perpetuity.  Lord  Northington 
pointed  out  that  the  law  allows  land  to  be  tied  up  by  limiting  a 
contingent  remainder  to  an  unborn  person  for  life,  but  does  not 
permit  a  remainder  to  his  issue. 

The  rule  in  Whitby  v.  Mitchell  has  been  described  as  "  the  old  Erroneous 
common  law  rule  against  double  possibilities  which  prevents  a  of  rule, 
limitation  of  a  legal  estate  in  land  to  the  unborn  child  of  an 
unborn  child  of  an  existing  person  "  (dd),  but  this  is  an  inaccurate 
description  of  the  rule,  which  is  directed  against  limitations  to  two 
unborn  generations  in  succession.  Such  a  limitation  as  that  referred 
to  in  the  passage  just  cited  is  not  invalid  under  the  rule  in 
Whitby  V.  Mitchell.  For  example,  a  limitation  of  land  to  A.  for 
life,  and  after  his  death  to  the  eldest  grandchild  of  B.,  a  bachelor, 
is  perfectly  good. 

It  is  hardly  necessary  to  say  that  the  rule  in  Whitby  v.  Mitchell,  ^^^^  does 
being  a  rule  applying  only  to  contingent  remainders,  does  not  apply  to  peSonalty, 
to  limitations  of  personal  estate ;    but  the  point  was  argued  and 
decided  in  Re  Bowles  (e). 

(z)  [1789]  3  T.  R.  86.  (d)  1   Eden,  404.    The  law  is  laid 

(o)  2  D.  M.  &  G.  at  p.  170.  down  in  similar  terms  by  the  Court  of 

(6)  As  to  the  meaning  of  '■  perpe-  Exchequer  in  Monypenny  v.   Dering, 

tuity  "  in  this  passage,  see  supra,  p.  283,  16  Mee.  &  W.  418. 

and  infra,  p.  287,  n.  (A).  (dd)  Farwell  on  Powers,  286. 

(e)  Fearne,  Cont.  Rem.,  10th  edition,  (e)  [1902]    2    Ch.    650.     See    post, 

502.     See  also  Preston,  Abstr.  ii.  114.  n.  {h)  ad  finem. 
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The  rule  in  Whithy  v.  Mitchell  applies  only  to,  contingent  re- 
mainders, and  therefore  does  not  apply  to  executory  devises. 

The  question  whether  the  rule  applies  to  equitable  contingent 
remainders,  that  is,  to  contingent  remainders  of  equitable  estates, 
has  been  recently  raised,  and  is  believed  to  be  now  (May,  1909) 
sub  judice  {d).  It  is  submitted  that  the  rule  clearly  does  so  apply. 
In  his  work  on  Contingent  Remainders,  Mr.  Fearne,  after  giving 
his  statement  of  the  rule  (ante,  p.  285),  goes  on  to  cite  the  case 
of  Humberston  v.  Humberston  (post,  p.  288),  in  which  the  limita- 
tions were  equitable,  as  an  illustration  of  the  application  of  the 
rule.  And  in  Monypenny  v.  Bering  (e),  where  the  limitations 
were  equitable.  Lord  St.  Leonards  said  that  the  case  was  governed 
by  the  rule  which  "  forbids  the  raising  of  successive  estates  by 
purchase  to  unborn  children,  that  is,  to  an  unborn  child  of  an 
unborn  child,"  thus  clearly  shewing  that  in  his  opinion  the  rule 
in  Whitby  v.  Mitchell  applies  to  equitable  hmitations.  This  result 
is  also  arrived  at  if  the  question  is  considered  historically,  for 
in  Duke  of  Norfolk  v.  Howard,  Sir  Francis  North  said  that  if 
perpetuities  (meaning  unbarrable  entails)  could  be  created 
by  way  of  trust,  "all  men,  being  desirous  to  continue  their 
estates  in  their  families,  would  settle  their  estates  by  way  of 
trust"  (/). 

The  effect  of  the  decision  in  Whitby  v.  Mitchell  is  to  establish  the 
correctness  of  the  view  held  by  Mr.  Fearne  and  his  followers,  and  to 
demonstrate  the  error  into  which  Mr.  Lewis  and  Mr.  Gray  fell  when 
they  denied  the  existence  of  the  rule  (gr).  The  point  is  of  importance, 
because  it  follows  from  the  decision  that  Mr.  Fearne  and  his  followers 
are  right,  and  that  Mr.  Lewis  and  Mr.  Gray  are  wrong,  in  the  views 
which  they  have  expressed  on  the  question  whether  contingent 


{d)  Since  these  remarks  were  written 
the  case  [Re  Nash)  has  been  decided. 
See  Addenda. 

(e)  2  D.  M.  &  G.  at  p.  170. 

(/)  The  passage  is  cited  supra, 
p.  284.  It  must  be  read  in  connection 
with  the  definition  of  "  perpetuity " 
given  by  Lord  Nottingham  in  the  same 
case,  cited  supra,  p.  283.  The  gene- 
ral principle  was  followed  in  Main- 
waring  V.  Baxter,  5  Ves.  458. 

{g)  In  the  first  edition  of  his  work 
on  Perpetuities,  Mr.  Gray  strenuously 
denied  that  any  such  rule  ever  existed; 
he  referred  to  it  as  "  a  non-existent  rule 
based  on  an  exploded  theory."     In  the 


second  edition,  published  since  the  de- 
cision in  Whitby  v.  Mitchell,  he  adheres 
to  that  view.  He  is  unable  to  see  that 
the  rule  in  Whitby  v.  Mitchell  is  merely 
an  example  or  abbreviated  statement  of 
the  general  principle — laid  down  by  the 
author  of  Sheppard's  Touchstone  and 
by  Chief  Baron  Gilbert,  and  recognised 
by  Lord  Chancellor  Cowper,  Lord 
Northington,  the  Real  Property  Com- 
missioners, Lord  St.  Leonards,  and 
others — that  life  estates  cannot  be 
limited  to  unborn  issue  in  succession 
beyond  the  first  generation  (supra, 
p.  282,  and  infra,  p.  288). 
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remainders  are  subject  to  the  modern  Eule  against  Perpetuities. 
This  question  is  discussed  post,  p.  368  (h). 


CHAPTER    X. 


It  was  stated  by  Mr.  Preston,  arguendo,  in  Mogg  v.  Mogg  (hh).  Dictum  of 
that  a  limitation  which  falls  within  the  rule  in  Whitby  v.  Mitchell  ^°^,r"^'' 
is  good  if  there  is  "  a  limitation  of  the  time  within  which  it  is  to  take  Brown. 
effect,"  and  the  statement  was  adopted  as  correct  by  Wood,  V.-C, 
in  Cattlin  v.  Brown  (i)  although  the  question  did  not  arise  in  that 


{h)  The  origin  of  the  rule  in  Whitby 
V.  MitcheU  has  been  the  subject  of 
much  debate  (the  principal  authorities 
are  referred  to  in  two  articles  in  the 
Law  Quarterly  Review,  xiv.  234,  xv. 
71  ;  an  article  in  the  Solicitor's  Journal, 
vol.  xlix.,  p.  414  ;  and  an  article  in  the 
Juridical  Review  for  July  1906.  See 
also  Encycl.  Laws  of  England,  2nd  ed. 
iii.  619).  It  is  submitted  that  the  true 
explanation  is  that  given  by  Lo^d  Nor- 
thington  and  Mr.  Eearne  in  the  passages 
quoted  above,  and  that  the  rule  is  merely 
an  example  or  specific  application  of 
the  general  principle  which  forbids  the 
creation  of  a  "  perpetuity  "  in  the  old- 
fashioned  sense  of  the  word,  namely,  a, 
limitation  of  land  to  successive  unborn 
descendants  as  purchasers.  It  has  been 
explained  above  (p.  282)  that  a  limita- 
tion of  successive  life  estates  to  unborn 
descendants  ad  infinitum  is  void,  being 
a  "  perpetuity  "  ;  and  a  limitation  of  life 
estates  to  unborn  descendants  for  a, 
definite  number  of  generations  is  also 
void,  because  it  tends  to  a  perpetuity 
{Seaward  v.  Willock,  supra,  p.  283). 
That  this  was  the  ordinary  meaning  of 
"  perpetuity  "  at  the  time  when  Mr. 
Feame  wrote  (1776)  is  clear  from  Chief 
Baron  Gilbert's  work  on  Uses  (1734), 
in  which  he  says  that  a  perpetual 
succession  of  life  estates  descendable 
from  heir  to  heir  is  void,  being  a  per- 
petuity (supra,  p.  283),  and  from  the 
definition  of  "  perpetuity  "  in  Jacob's 
Law  Dictionary  (1739)  as  an  estate  "so 
designed  to  be  settled  in  tail,  &c.,  that 
it  cannot  be  undone  or  made  void." 
Mr.  Lewis  does  indeed  suggest  (Perp. 
Supp.  121)  that  in  referring  to  a  "per- 
petuity "  in  the  passage  above  quoted, 
^Ir.  Fearne  had  in  mind  the  modern 
Rule  against  Perpetuities  (infra,  p. 
370,  note  (a;) ) ;  but  this  view  is  quite 
inadmissible,  for  in  the  first  place  Mr. 
Fearne  expressly  says  that  the  modern 
Rule  against  Perpetuities  does  not 
apply  to  contingent  remainders  (post, 
p.  369,  n.  (j)),  and  in  thesecond  place,  the 
kind  of  limitation  forbidden  by  the 
rule  in  Whitby  v.  MitcheU  is  not  neces- 


sarily bad  under  the  modern  Rule 
against  Perpetuities :  a  limitation  by 
way  of  executory  devise  to  the  issue  of 
an  unborn  person  to  whom  a  preceding 
estate  for  life  is  given,  is  perfectly  good 
if  it  is  restricted  to  issue  born  within 
the  period  allowed  by  the  modem  Rule, 
while  such  a  limitation  by  way  of  con- 
tingent remainder  is,  as  Mr.  Fearne 
tells  us,  "  absolutely  void."  It  is  sub- 
mitted that  the  explanation  of  the 
origin  of  the  rule  in  Whitby  v.  Mitchell 
suggested  (or  rather  taken  for  granted) 
by  Mr.  Fearne,  the  Real  Property 
Commissioners,  and  the  judges  who 
took  part  in  the  decision  in  Monypenny 
V.  Bering,  is  more  simple  and  satisfac- 
tory than  that  which  makes  the  rule  in 
some  way  derived  from  the  so-called 
rule  against  a  possibility  on  a  possi- 
bility. That  no  definite  or  intelligible 
rule  against  double  possibilities  ever 
existed,  is  admitted  even  by  those  who 
use  it  as  some  kind  of  explanation  of 
the  origin  of  the  rule  in  Whitby  v. 
MitcheU.  (See  the  judgment  of  Lindley, 
L.  J.,  in  Whitby  Y.  Mitchell,  44  Ch.  D.  at 
p.  92.)  It  is  therefore  to  be  regretted 
that  the  Court  of  Appeal  in  Whitby  v. 
MitcheU  should  have  referred  to  the 
so-called  rule  against  double  possi- 
bilities as  the  parent  of  the  rule  now 
under  discussion.  It  may  be  said  that 
the  question  of  the  true  origin  of  the 
rule  in  Whitby  v.  MitcheU  is  an  aca- 
demic one,  and  of  no  practical  import- 
ance, but  this  is  not  altogether  true, 
for  if  the  rule  in  Whitiiy  v.  MitcheU  had 
been  stated  as  a  branch  of  the  old  rule 
forbidding  the  limitation  of  successive 
life  estates  in  land  to  unborn  genera- 
tions, the  question  decided  in  Be  Bowles 
could  never  have  been  raised.  The 
point  also  has  an  important  bearing 
on  the  question  whether  the  rule  applies 
to  equitable  contingent  remainders 
[C.  S.]. 

{hh)  1  Mer.  at  p.  664. 

(t)  11  Ha.  372.  In  Mogg  v.  Mogg  and 
Cattlin  V.  Brown  the  estates  were 
equitable. 
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case.  There  is,  however,  no  foundation  for  Mr.  Preston's  state- 
ment. No  such  qualification  of  the  rule  is  to  be  found  in  any  of 
the  old  authorities.  On  the  contrary,  Mr.  Feame  expressly  says 
that  if  land  is  limited  to  an  unborn  person  for  life,  with  remainder 
to  the  issue  of  that  unborn  person,  this  last  remainder  is  "  absolutely 
void."  In  the  case  cited  by  Mr.  Preston  as  establishing  his 
proposition  (i),  the  land  was  not  devised  to  two  unborn  genera- 
tions in  succession  ;  the  devise  was  to  A.  for  life  and  after  his 
death  to  his  issue  as  he  should  appoint ;  he  died  without  leaving 
issue,  and  the  only  question  was  whether  the  gift  over  was  good. 
Mr.  Gray  approves  of  Mr.  Preston's  statement  (/),  but  as  he  denies 
the  accuracy  of  the  decision  in  Whitby  v.  Mitchell,  his  opinion, 
on  this  particular  point,  can  have  no  weight  in  our  courts. 


How  far  IV. — The  Doctrlne  of  Oy-pres.— Although  the  law  does  not 

intention  to  allow  a  testator  to  devise  land  to  successive  unborn  generations 
"perpetuity"  as  purchasers,  the  Courts  have,  in  certain  cases,  endeavoured  to 
is  earned  into  ^^rry  out  his  intention  by  giving  effect  to  the  devise  within  the 
limits  allowed  by  law.  This  is  the  doctrine  of  cy-pres,  or  approxima- 
tion, under  which  the  limitation  to  the  unborn  descendants  is 
converted  into  an  estate  tail  {i).  Thus,  in  Humberston  v.  Huniber- 
slon  {j),  a  testator  devised  lands  to  a  corporation  upon  trust  to 
convey  them  to  M.  Humberston  for  life,  and  after  his  death  to  his 
first  son  for  life,  and  so  to  the  first  son  of  that  first  son  for  life,  &c., 
with  similar  elaborate  limitations  by  way  of  executory  trust  to 
a  large  number  of  persons  :  "  both  Court  and  counsel  held  that 
to  be  such  an  affectation  and  tendency  to  a  perpetuity  that  nothing 
was  said  in  support  of  it,"  and  Lord  Chancellor  Cowper  gave  judg- 
ment as  follows :  "  Though  an  attempt  to  make  a  perpetuity 
for  successive  lives  be  vain,  yet  so  far  as  it  is  consistent  with  the 
rules  of  law  it  ought  to  be  complied  with ;  and,  therefore,  let  all 
the  sons  of  these  several  Humberstons,  that  are  already  born,  take 


(i)  Hockley  v.  Mawbey,  1  Ves.  jun. 
p.  150.  In  this  case  the  limitations 
were  legal. 

(?)  Perp.  §  294. 

(i)  Mr.  Lewis  treats  the  doctrine  of 
cy-pr^s  as  an  exception  to  the  modern 
Kule  against  Perpetviities  (Perp.  Supp. 
142),  but  this  is  an  error,  arising  from 
Mr.  Lewis's  inability  to  understand  the 
meaning  of  "  perpetuity  "  as  used  by 
judges  and  writers  in  the  seventeenth 
and  eighteenth  centuries  (ante,  p.  283). 
No  doctrine  of  cy-prfes  has  ever  been 
engrafted  on  the  modem  Rule  against 


Perpetuities  ;  that  Rule  is  unflinchingly 
applied  without  regard  to  the  intention 
of  the  testator,  and  the  fact  that  its 
application  in  a  given  case  will  defeat 
the  testator's  expressed  intention,  is  not 
allowed  to  afiect  the  construction  of 
the  will,  unless  the  language  of  the  will 
is  ambiguous,  so  as  to  be  capable  of  a 
oonatruotion  which  will  carry  out,  and 
not  defeat,  the  intention  of  the  testator 
(post,  p.  365). 

(?)  1  P.  W.  332 ;  s.  c,  s.  n.  Humer- 
ston  V.  Humerston,  1  Gilb.  128. 
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estates  for  their  lives  ;   but  where  the  limitation  is  to  the  first  son    chapter  x. 
unborn,  there  the  limitation  to  such  unborn  son  shall  be  in  tail 
male  "  (h).    It  was  at  one  time  supposed  that  the  ground  for  this 
decision  was  that,  the  trust  being  executory,   "  the  Court  was 
authorised  to  mould  the  limitations  so  as  to  bring  them  within  the 
established  limits,  independently  of  the  doctrine  in  question"  (Z). 
But  this  is  iiot  strictly  accurate,  for  the  doctrine  of  cy-pres  is  based 
on  the  presumed  intention  of  the  testator  (m).    In  the  case  of  an  Doctrine 
executory  trust,  however,  greater  latitude  is  allowed  in  moulding  to  executory 
the  limitations  in  order  to  carry  out  the  intention  of  the  testator  trusts, 
than  where  he  has  been  his  own  conveyancer  (n). 

Being  an   anomaly,  the  doctrine  of  cy-pres  ought  not  to   be  Doctrine 
extended  (0).  -Vnded. 

In  all  these  cases  where  successive  life  estates  are  given  to  A.  who  takes 
and  his  issue,  A.  takes  a  life  estate,  and  his  first  descendant  in  the  ^^^'^^^  **''• 
line  of  succession  takes  an  estate  tail  (oo).  There  are  cases,  apparently 
similar  to  these,  where  the  estate  tail  is  given  to  A.  (p),  but  the 
explanation  seems  to  be  that  in  the  latter  class  of  cases  the  effect 
of  the  will  is  to  give  A.  an  estate  of  inheritance,  and  the  words  which 
purport  to  give  him  and  his  issue  estates  for  life  are  either  taken  to 
be  words  descriptive  of  an  estate  of  inheritance,  or  they  give  A.  an 
estate  of  inheritance  coupled  with  a  proviso  that  the  successive 
tenants  shall  hold  for  life ;  consequently  A.  takes  an  estate  tail, 
not  by  cy-pres,  but  by  rejecting  the  words  which  are  repugnant 
to  an  estate  of  inheritance  (q). 

{k)  1  P.  W.  332.  incumbrances,  and  this  appears  to  have 

(I)  Mr.  Jarman,  in  the  Brat  edition  of  prevented  the  application  of  the  cy- 
this  work,  261,  n.  See  Mortimer  v.  pr^s  doctrine ;  it  was  held  that  the 
West,  2  Sim.  274,  referred  to  post,  nephews  took  life  estates,  with  re- 
note  (q) ;   Williams  v.  Teale,  6  Ha.  239.       mainder  to  their  eldest  sons  for  their 

(m)  Parfitt  v.  Hember,  L.  B.,  4  Eq.  lives,  with  remainder  to  the  nephews 

443  ;  Hampton  v.   Holman,  5   Ch.   D.  in  tail  male  :  the  eldest  sons  were  living 

190,  where  Jessel,  M.  R.,  pointed  out  at  the  testator's  death.      The  L.  J  J. 

that  Monypenny  v.  Bering  (16  M.  &  followed  the  doctrine  laid  down  in  Doe 

W.  418)  was  a  clear  decision  to  the  v.  Oallini,  3  Ad.  &  E.  340.     As  to  the 

effect  stated  in  Parfitt  v.  Hember.     See  remark  of  Rolt,  L.  J.,  on  the  application 

also  Porsbrook  v.  Forsbrook,  L.  R.,  3  of  the  doctrine  of  cy-pres,  see  Gray,  §§ 

Ch.  99.  658  seq.     Compare  Be  Buckton,  [1907] 

(?i)  Be  Mortimer,  [1905]  2  Ch.  502.  2  Ch.  406,  post,  Chap.  XLVIII. 
Compare  JfiZea  V.  Har/brd,  infra,  p.  309.  (p)  Doe  v.  Stenlake,   12  Ea.st,  515; 

(o)     Be    Mortimer,    supra.      In    Be  Beece  v.  Steel,  2  Sim.  233 ;   Hugo  v. 

Dennehy's  Estate   (17  Ir.  Ch.  97)    the  Williams,  L.  R.,  14  Eq.  224;  Trash  i. 

court  refused  to  apply  the  doctrine  to  Wood,   4   My.    &   Cr.  324 ;   Brooke  v. 

a  will  under  which  the  appointees  were  Turner,  2  Bing.  N.  S.  422,  and  other 

put  to  their  election  :  sed  qusere.  cases  referred  to  in  Chap.  XVII. 

(oo)  In  Porabrook  v.  Porsbrook,  L.  R.,  (q)  Gray  on  Perp.,  §  656.     In  Mor- 

3  Ch.  99,  where  successive  life  estates  timer  v.  West,  2  Sim.  274,  a.  devise  to 

were  givento  the  testator's  two  nephews  A.,  B.,  and  C.  for  their  lives,  with  re- 

and  their  male  issue,  there  was  a  direo-  mainder   to   their  respective   children 

tion  that  "  each  two  of  the  succeeding  for  life,  and  so  to  be  continued  from 

inheritors  "  should   inherit  free    from  issue  to  issue  for  life,  with  gifts  over  in 

J. — VOL.  I.  19 
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In  Parfitfv.  Hemher  (r),  the  testator  devised  real  estate  upon  trust 
for  Ms  brother  A.  for  life,  with  remainder  in  trust  for  his  nephews 
and  niece  B.,  C,  and  D.,  and  the  survivor,  for  their  lives  and  the 
life  of  the  survivor,  and  for  the  issue  of  them  respectively  for  their 
lives  for  ever,  as  tenants  in  common,  with  a  gift  over  on  their  death 
without  issue,  or  in  case  of  the  death  of  aU  their  issue,  and  directed 
that  "  the  before-stated  entails  to  my  nephews  and  niefce  and  their 
respective  issue  "  should  be  equally  divided  "  amongst  the  daughters 
as  well  as  the  sons  of  them,  my  nephews  and  nieces,  and  their  issue." 
It  was  held  by  Eomilly,  M.  R.,  that  all  the  children  of  B.,  C,  and  D. 
took  equitable  estates  as  tenants  in  common  in  tail,  with  cross 
remainders. 

In  Re  Richardson  (s),  the  testator  devised  land  to  his  three  children 
by  name,  and  directed  that  if  any  of  them  should  die  leaving  issue, 
his  share  should  go  to  his  children  for  life  in  equal  shares,  "  and  so 
to  be  continued  and  distributed  in  a  descending  line  per  stirpes 
from  issue  to  issue  for  life  "  ;  there  was  no  gift  over  in  default  of 
issue.  It  was  held  by  Buckley,  J.,  that  the  cy-pres  doctrine  did 
not  apply,  on  the  ground  that  the  persons  to  benefit  under  the 
devise  were  a  class  larger  than  those  who  would  take  imder  an 
estate  tail.  The  limitations  were  such  that  in  passing  from 
generation  to  generation  it  was  not  the  heir  in  tail  who  was  to 
take,  but  the  heir  in  tail  and  all  his  brothers  and  sisters.  "  That 
is  a  direction  hopelessly  inconsistent  with  an  estate  tail  "  (<). 

The  doctrine  is  not  applied  where  there  is  no  general  intent  to 
create  an  estate  tail.  Thus,  in  Seaward  v.  Willock  (m),  the  testator 
devised  land  to  A.  for  life.  "  and  after  him  to  his  eldest  or  any  other 
son  after  him  for  life,  and  after  them  to  as  many  of  his  descendants 
issue  male  as  shall  be  heirs  of  his  or  their  bodies,  down  to  the  tenth 


default  of  issue,  was  held  to  give  A.,  B., 
and  C.  estates  tail.  The  V.-C.  refused 
to  adopt  the  doctrine  of  oy-pr^s  applied 
in  Humberston  v.  Humberston,  because 
in  the  case  before  him  the  devise  was 
direct  and  not  by  way  of  executory 
trust ;  but  this  was  clearly  erroneous  : 
supra,  p.  289.  As  to  the  decision  in 
Wollen  V.  Andrewes,  2  Bing.  126,  see 
Gray,  §  657. 

(r)  L.  E.,  4  Bq.  443.  See  Hampton 
V.  Holman,  5  Ch.  D.  183. 

(s)  ri904]  1  Ch.  332. 

(t)  The  learned  judge  thought  that 
Parfitt  V.  Hemher  was  distinguishable, 
and  that  the  decision  in  Hunibereton  v. 
Humberston  turned  on  the  fact  that  the 
trusts  were  executory.  But  it  is  clear 
that   the  general  rule  laid   down  in 


Humberston  v.  Humberston  applies  to 
direct  devises  as  well  as  to  executory 
trusts  (supra,  note  (m)),  and  in  Parfitt 
v.  Hember  the  key-note  of  the  judgment 
is  to  be  found  in  the  opening  sentence  : 
"  I  think  that  in  this  will  an  intention 
is  shewn  to  give  a  series  of  life  estates 
in  perpetuity  to  the  issue  of  the  nephews 
and  niece."  Parfitt  v.  Hember  was 
referred  to  with  approval  by  Jessel, 
M.  E.,  in  Hampton  v.  Holman,  5  Ch.  D. 
183.  The  test  is  whether  the  estate, 
if  left  to  itself,  so  as  to  go  in  the  precise 
course  marked  out  by  tiie  testator,  will 
devolve  as  an  estate  tail ;  if  so,  the 
doctrine  of  oy-pr^s  is  applicable :  see 
Monypenny  v.  Bering  (16  M.  &  W. 
at  p.  428).  See  also  Gray,  Perp.,  §  652. 
(»)  6  East,  198. 
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generation  during  their  natural  lives  "  :   as  this  limitation  was  not    chapter  i, 
to  the  descendants  of  A.  ad  infinitum,  it  was  held  that  A.  took  an 
estate  for  life  only. 

Nor  is  it  applied  where  successive  terms  of  years,  determinable  nor  to  terms 
on  death,  are  given  to  unborn  issue  (v).  °^  y®*"" 

In  a  case  where  land  was  directed  to  be  purchased  and  settled  on  Gift  to 
a  person  and  his  descendants  for  successive  life  estates  (such  person  persoiTfor 
to  be  ascertained  on  the  failure  of  a  previous  estate  tail),  and  the  life,  with 
person  so  to  be  ascertained  was  not  born  at  the  death  of  the  testator,  issue  in  tail, 
it  was  held  that  the  trust  could  not  be  executed  (w).    The  case  of 
Humberston  v.  Hwmherston  was  cited  in  argument,  but  the  doctrine 
of  cy-pres  was  not  referred  to  in  the  judgments. 

The  case  in  which  the  question  of  the  application  of  the  doctrine 
most  frequently  arises  is  where  an  estate  tail  is  expressly  given. 
The  doctrine  of  cy-pres,  as  Mr.  Jarman  explains  (x),"  applies  where 
lands  are  limited  to  an  unborn  person  for  life,  with  remainder  to  his 
first  and  other  sons  successively  in  tail,  in  which  case,  as  such  limit- 
ations are  clearly  incapable  of  taking  effect  in  the  manner  intended 
(the  remainder  to  the  issue  being,  as  we  have  seen,  absolutely  void), 
the  doctrine  in  question  gives  to  the  parent  the  estate  tail  that  was 
designed  for  the  issue  ;  which  estate  tail  (unless  barred  by  the  parent 
or  his  issue  being  tenant  in  tail  for  the  time  being)  will  comprise,  in 
its  devolution  by  descent,  all  the  persons  intended  to  have  been 
made  tenants  in  tail  by  purchase.  The  intention  that  the  testator's 
bounty  shall  flow  to  the  issue,  is  considered  as  the  main  and  para- 
mount design,  to  which  the  mere  mode  of  their  taking  is  subordinate 
and  the  latter  is  therefore  sacrificed  {y).    The  first  clear  (z)  authority 


(f)  Beard  v.  Weatcott,  5  Taunt.  393, 
5  B.  &  Aid.  801,  T.  &  E.  25 ;  SomervilU 
V.  Lethbridge,  6  T.  R.  213.  In  the  first 
edition  of  this  work  (p.  263)  Mr.  Jarman 
said  on  the  authority  of  the  three  cases 
last  cited :  "  It  has  been  decided  in 
relation  to  the  doctrine  in  question  .  .  . 
that  it  is  inapplicable  where  an  attempt 
is  simply  made  to  limit  a  succession  of 
life  estates  to  the  issue  of  an  unborn 
person,  either  for  a  definite  or  indefinite 
series  of  generations."  It  will  be  seen 
that  the  cases  in  question  are  not 
authorities  for  this  proposition. 

{w)  Tregonwdl  v.  Sydenham,  3  Dow 
194,  "  a  case  of  extraordinary  diffi- 
culty "  (Gray.  Perp.,  §  419).  See  Mars- 
den,  Perp.  136. 

(x)  First  edition,  p.  260. 

(y)  Mr.   Jarman's  statement  of  the 

19- 


ground  of  the  rule  will  be  found  con- 
firmed by  the  Court  of  Exchequer  in 
Monypenny  v.  Derivg,  16  Mee.  &  W.  at 
p.  428,  and  by  Jessel,  M.  R.,  in  Hamp- 
ton V.  Holman,  5  C3i.  D.  190. 

(z)  After  referring  to  the  case  of  Hum- 
berston  v.  Humberston  (supra,  p.  288), 
Mr.  Jarman  remarks  :  "  Chapman  d. 
Oliver  v.  Brown,  3  Burr.  1626,  3  B.  P.  C. 
Toml.  269,  cited  Butl.  Fea.  C.  R.  207,  n., 
is  also  distinguishable  (though  the  doc- 
trine was  much  discussed),  as  there  was 
an  express  devise  in  tail  to  the  unborn 
son,  and  the  only  question  was,  whether 
words  ought  not  to  be  supplied  which 
would  have  given  the  estate  tail  to  the 
son  of  such  son,  and  thereby  rendered 
the  devise  void.  This  was  refused,  and, 
consequently,  the  devise  was  held  to  be 
good." 

-2 
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for  the  doctrine  is  Nicholl  v.  Nicholl  (a),wliere  the  devise  was  '  to  the 
second  son  of  W.  Nicholl  (who  at  the  death  of  the  testator  had  no 
son)  for  Ms  Ufe,  and  after  his  death,  or  in  case  he  should  inherit  the 
paternal  estate  by  the  death  of  his  elder  brother,  to  his  second  son 
lawfully  to  be  begotten  and  his  heirs  male,  remainder  to  the  third 
and  other  sons  of  W.  Nicholl  successively,  according  to  priority  of 
birth,  in  tail  male,  remainder  over.'  The  Common  Pleas,  on  a  case 
sent  from  Chancery,  certified  that  the  estate  would  vest  in  the  second 
son  [when  born,  of  W.  Nicholl]  by  executory  devise ;  and  that  in 
order  to  effectuate  the  general  intention  of  the  testator,  he  would 
take  an  estate  in  tail  male,  determinable  on  the  accession  of  the 
paternal  estate. 

"  So,  in  Robinson  v.  Hardcastle  (b),  where,  on  the  marriage  of  A.  and 
B.,  lands  were  limited  to  A.  for  life,  remainder  to  such  of  the  children 
of  the  marriage  as  A.  should  appoint,  and,  in  default,  over.  A.  by 
will  appointed  to  his  son  for  life,  with  remainder  to  trustees  to 
preserve  contingent  remainders,  with  remainder  to  the  first  and 
other  sons  of  such  son  successively  in  tail  male,  with  remainder  to 
his  daughters  as  tenants  in  common  in  tail.  Mr.  Justice  Buller  ex- 
pressed an  opinion  that  the  son,  by  the  application  of  the  cy-pr^s 
doctrine,  took  an  estate  tail ;  but  the  Court  was  not  called  upon  to 
decide  the  point. 

"  The  case,  however,  which  has  carried  this  doctrine  farther  than 
any  other,  is  Pitt  v.  Jackson  (c),  where,  by  a  settlement  on  the 
marriage  of  P.  W.,  certain  moneys  were  directed  to  be  laid  out  in  the 
purchase  of  lands,  to  be  settled  to  the  use  of  P.  W.  for  life,  without 
impeachment  of  waste,  with  remainder  to  his  intended  wife  for  life, 
remainder  to  the  use  of  the  children  of  the  marriage,  subject  to  such 
powers,  limitations,  and  provisoes  as  P.  W.  by  deed  or  will  should 
appoint,  with  remainders  over.  By  will  P.  W.  appointed  trust 
moneys  to  be  laid  out  in  real  estate,  to  be  conveyed  in  trust  for  his 
daughter  M.,  during  her  life,  for  her  separate  use,  remainder  to 
trustees  to  support  contingent  remainders,  remainder  to  all  and  every 
the  child  and  children  of  his  said  daughter,  as  tenants  in  common  in  tail, 
with  remainders  over.  Sir  Lloyd  Kenyon,  M.  E.,  declared  the 
appointment  to  be  invalid,  and  that  the  whole  of  the  share  appointed 


(o)  2  W.  Bl.  1359.  See  post,  p.  293, 
n.  (h). 

(6)  2  T.  R.  241,  380,  781.  See  also 
ParfUt  V.  Heniber,  L.  R.,  i  Eq.  443 ; 
Line  v.  Hall,  43  L.  J.  Ch.  107. 

(c)  2  Br.CC.  51,  cited  2  Ves.  jun.  349. 
See  also  Smith  v.  Lord  Camelford,  2  Vea. 
jun.  698  ;   Griffith  v.  Harrison,  4  T.  E. 


737  ;  and  StacJcpooU  v.  Stadcpoole,  4  D. 
&  War.  320,  where  (as  in  Pitt  v.  Jack- 
son) the  doctrine  was  held  applicable  to 
a  testamentary  appointment.  As  to 
Line  v.  Hall  (where  the  devise  in- 
cluded land  belonging  to  the  testator 
absolutely),  see  the  remarks  of  Mr. 
Gray,  Perp.,  §  648,  n. 
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to  the  daughter  for  her  separate  use  was,  to  effectuate  the  testator's    ohaptbk  x. 
general  intention,  to  be  considered  to  vest  in  her  an  estate  tail. 

"  In  this  case,  the  nature  of  the  estate  appointed  to  thechUdren,  Eemarks  on 
differed  widely  from  the  mode  of  its  devolution  under  an  estate  •^'"'^• 
tail,  which  this  doctrine  gave  to  their  parent.     In  all  the  preceding 
cases,  the  first  and  other  sons  were  to  take  successively ;  here,  all 
the  children,  female  as  well  as  male,  were  to  take  concurrently. 
Probably  the  authority  of  Pitt  v.  Jackson  is  not  to  be  imphcitly 
relied  on  ;  even  the  eminent  judge  who  decided  it,  on  a  subsequent  Doubted, 
occasion,  admitted  that  it  went  to  the  outside  of  the  rules  of  con- 
struction, adding,  however,  that  still   he   did  not  think  it  was 
wrong  {3).    Lord  Bldon,  in  quoting  this  observation  (e),  intimated 
that  it  was  not  proper  to  go  one  step  further  ;  for  those  cases,  in 
order  to  serve  the  general  intent  and  the  particular  intent,  destroyed 
both."     However,   Vitt  v.  Jackson  was   approved    by    Lord    St. 
Leonards  (/),  and  was  followed  by  Sir  J.  Wigram,  V.-C,  under  but 
precisely  similar  circumstances,  in  Vander flank  v.  King  (g).  °°°  ^™^  ' 

But  although  the  mode  and  form  of  the  provision  intended  by  The  mode  of 
the  will  may  be  altered  by  the  application  of  this  rule  of  construction,  ^^v 'b™ 
no  person  or  line  of  persons  may  be  introduced  for  whom  no  provision  changed,  but 
whatever  was  intended.     Therefore,  in  Many  fenny  v.  Bering  [h),  persons  pro- 
it  was  held  by  Lord  St.  Leonards  that  the  first  son  of   P.  M.  vided  for. 
could  not  be  held  to  take  an  estate  tail,  because  such  an  estate 
would  in  regular  succession,  and  after  failure  of  the  eldest  son  and 
his  issue,  descend  to  the  second  and  other  sons  of  such  first  son,  for 
whom  the  will  made  no  provision  {i). 

In   Vanderflank  v.  King  (j),  the  question  arose,  whether  the  The  oy-pres 
cy-pres  doctrine  could  be  applied  to  some  of  a  class  and  not  to  belppUed'to 
others.     The  testator  devised  lands  to  his  daughter  (who  was.  some  only  of 
living  at  his  decease)  for  her  life,  with  remainder  to  all  her  children 
(as  it  was  decided)  as  tenants  in  common  for  their  lives,  with  re- 
mainder to  the  grandchildren  per  stirpes  in  taU,  with  cross  remain- 
ders between  the  grandchildren  of  each  stock,  and  also  (as  it  was 
held)  between  each  stock  of  grandchildren.    The  testator's  daughter 

(d)  1  East,  451.  them  all,  and  among  them  of  course  the 

(e)  7  Ves.  390.  first  son  of  the  second  son  of  W.  N., 
(/)  4  D.  &  War.  320, 2  D.  M.  &  G.  173.       whose  exclusion  from  the  will  appears  to 

See  Sugden  on  Powers,  500.  have  been  designed.     The  case  is  there- 

(g)  3  Hare,  1.  fore  overruled,sofarat least asit  favours 

(A)  2  D.  M.  &  G.  145, 16  M.  &  W.  418  ;  a  doctrine  contrary  to  Monypenny  v. 

stated  post,  p.  355.   InNiclioll-v.Nicholl,  Bering.     See  Gray,  Perp.  §  647  n. 

ante,  p.  292,  the  will  included  none  of  (j)  The  same  principle  was  followed 

the  descendants  of  the  second  son  of  in  Re  Rising,  [1904]  1  Ch.  533,  and  in 

W.  N.,  except  the  second  son  of  that  Re  MoHimer,  [1905]  2  Ch.  502. 

second  son,  and  the  heirs  male  of  his  (j)  3  Hare,   1.     See  also  Peyton  v. 

body  :    whereas  the  decision  included  Lambert  8  Ir.  Com.  Law  Rep.  485. 
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PERPETUITY   AND   REMOTENESS. 


CHAPTBE    X. 


Doctrine  of 
oy-pr6a  not 
confined  to 
first  sot  of 
limitations. 


How  far 
doctrine 
applies  to 
personalty. 


had  several  children  living  at  his  death,  to  whom  alone  estates 
for  life  with  remainder  to  their  issue  could  be  legally  limited  ;  one 
child  named  Matilda  was  born  after  the  testator's  decease,  the 
remainder  to  whose  issue  was  void,  being  an  attempt  to  create  a 
perpetuity,  and  Sir  J.  Wigram,  V.-C,  decided  that  the  cy-pres 
doctrine  was  to  be  applied  to  the  share  of  Matilda,  and  that  she 
took  an  estate  taU,  but  that  it  was  not  necessary  similarly  to 
modify  the  estates  limited  in  the  shares  of  the  other  children ; 
Matilda,  in  fact,  was  made  to  stand  in  the  same  position  as  a 
single  child  of  hers  would  have  done,  under  the  wiU  and  apart 
from  the  perpetuity  rule,  she  being  dead. 

The  doctrine  in  question  is  not  confined  to  the  first  set  of  limita- 
tions requiring  modification,  but  is  extended  to  all  that  follow. 
Thus,  in  Hopkins  v.  Hopkins  (k),  a  testator  devised  lands  in  trust 
for  I.  H.  for  life,  with  remainder  to  S.  H.,  son  of  I.  H.,  for  life,  with 
remainder  to  the  first  and  other  sons  of  S.  H.  successively  in  tail 
male,  and  for  want  of  such  issue,  in  case  I.  H.  should  have  any 
other  son  or  sons,  then  in  trust  for  all  and  every  of  such  other  son 
and  sons  respectively  and  successively  for  their  respective  lives, 
with  like  remainders  to  their  several  sons  successively  and  respec- 
tively as  were  thereinbefore  limited  to  the  issue  male  of  the  said 
S.  H.,  with  remainders  over.  S.  H.  died  in  the  testator's  lifetime 
without  issue,  and  I.  H.  never  had  any  other  son,  so  that  it  was 
necessary  to  apply  the  cy-pr^s  doctrine  to  the  limitations  to  his 
other  sons  for  life,  with  remainder  to  their  issue,  the  remainder  to 
such  issue  being  too  remote  ;  and  as  the  remainders  over  were  held 
good,  it  is  clear  that  it  was  considered  that  not  only  the  second, 
but  the  third  and  every  other  son  of  I.  H.  would,  under  the  doc- 
trine in  question,  have  taken  an  estate  tail. 

It  follows  from  the  nature  and  history  of  the  doctrine  of  cy-pr^s 
that  it  cannot  be  fuUy  applied  to  limitations  of  personal  estate  (I). 
But  the  principle  of  carrying  out  the  general  intention  of  a  testator 
is  applied  to  such  cases  as  far  as  possible.  Thus,  in  Mackworth  v. 
Hinxman  (m),  personalty  was  bequeathed  so  as  to  follow  a  baronetcy, 
and  it  was  held  that,  in  order  to  accomplish  the  testator's  intention, 
the  first  successor  to  the  title  took  a  quasi-entail,  and  that  the 
personalty  became  his  absolute  property.  So  in  Re  Johnson's 
Trusts  (w),  the  trustees  of  a  will  were  directed  to  pay  the  income 
of  personal  property  to  the  person  for  the  time  being  entitled  to 

(h)  Co.  Lit.  272a,  Butler's  note   1,  3  Sim.  119. 
vii.  2, 1  Atk.  581.  (m)  2  Kee.  658. 

(I)  RouUedge  v.  Dorril,  2  Ves.  jun.  (n)  L.  R.,  2  Eq.  716. 

360.    See   Mcmkhotiae  v.    Monkhouse, 
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the  rents  and  profits  of  the  freehold  hereditaments  devised  by  the    chapter  x. 
same  will  in  strict  settlement :  it  was  held  that  the  personal  estate 
vested  absolutely  in  the  first  tenant  in  tail. 

Whether  the  doctrine  applies  to  a  mixed  fund  does  not  seem  to  Mixed  fund, 
have  been  decided  (o). 

It  is  settled  that  the  doctrine  is  not  appUcable  where  the  limitation 
to  the  children  of  the  unborn  persons  gives  them  an  estate  in  fee 
simple.  This  was  decided  in  Bristow  v.  Warde  (p),  where  money 
directed  to  be  laid  out  in  land  was,  by  the  trusts  of  certain  articles, 
and  a  settlement  executed  in  pursuance  of  those  articles,  made 
subject  to  a  power  of  appointment  by  the  husband,  in  favour  of  the 
children  of  the  marriage  ;  and  he  appointed  portions  of  the  fund  to 
certain  of  the  children  for  life,  and  after  their  decease,  among  their 
children,  as  they  should  appoint ;  it  was  held  to  be  real  estate,  and 
that  the  husband's  appointment  (which,  if  valid,  would  have  the 
effect  of  vesting  absolute  interests  in  the  grandchildren  equally,  in 
default  of  appointment  by  the  children),  was  void  as  to  the  grand- 
children, and  could  not,  as  Lord  Loughborough  was  of  opinion,  be 
executed  cy-pres  (q). 

v.— Executory  Limitations  on  Failure  of  Issue.  —  Under  Effect  of,  in 
executory  limitations  of  this  kind,  land  could  formerly  be  tied  up  for  Inalienable! 
a  longer  period  than  was  possible  by  means  of  an  ordinary  entaU. 
Thus,  under  a  devise  to  A.  in  fee  simple,  and  if  he  die  without  issue 
living  at  his  death  then  to  B.  in  fee  simple,  and  if  he  die  without 
issue  living  at  his  death,  then  to  C.  in  fee  simple,  and  so  on,  it  was 
impossible  for  A.  to  dispose  of  the  land  without  the  concurrence  of 
B.,  C,  &c.,  although  under  an  ordinary  strict  settlement  in  tail,  A. 
and  his  eldest  son  could  have  barred  the  entail  at  any  time  after  the 
son  came  of  age.     In  order  to  prevent  this  result,  the  Conveyancing  Conveyancing 
Act,  1882,  enacts  (sect.  10)  that  where  a  person  is  entitled  to  land  with  ^°*"  ^^^2- 
an  executory  limitation  over  on  default  or  failure  of  all  or  any  of  his 
issue,  that  executory  limitation  shall  become  void  and  incapable  of 
taking  effect  as  soon  as  there  is  living  any  issue  who  has  attained 
twenty-one  of  the  class  on  default  or  failure  of  which  the  limitation 
over  was  to  take  effect  (r). 

VI The  Modern  Rule  against  Perpetuities.— The  rule  now 

(o)  Boughton  v.   James,   1   Coll.   44.  442. 

See  the  question  discussed  in  Gray,  Perp.,  (g)  See  further  as  to  the  doctrine  of 

§  647, n.  cy-pi^s,  Sugd.  Powers;   Pearne,  C.  E., 

(p)  2  Ves.  jun.  336  ;  and  see  HaU  v.  by  Butler ;  Gray,  Perp.,  §  643. 

Pew,  25  Bea.  335.     The  doctrine  is  not  (r)  For  an  example,  see  Re  Booth, 

applicable    to    limitations    by    deed  :  [1900]  1  Ch.  768. 
Brudenell  v.  Elwes,  7  Vea.  390,  1  Ea'st, 
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CHAPTER    X. 


to  be  considered  is  of  comparatively  recent  growth,  for  although  the 
necessity  of  imposing  some  check  on  the  creation  of  future  interests  in 
real  and  personal  property,  of  a  kind  unknown  to  the  common  law, 
began  to  be  felt  shortly  after  the  modern  modes  of  settling  property 
by  means  of  uses,  trusts,  and  executory  devises  and  bequests  were 
introduced  (s),  it  was  not  until  1833  that  the  terms  of  the  rule  were 
definitely  settled  {t),  and  even  at  the  present  day  the  precise  limits 
of  its  scope  and  application  are  a  matter  of  doubt. 


Rule  stated.  (A)  The  Rule  Stated  (v). — Subject  to  the  exceptions  to  be 
presently  mentioned,  no  contingent  or  executory  interest  in  property 
can  be  validly  created,  unless  it  must  necessarily  vest  within  the 
maximum  period  of  one  or  more  lives  in  being  and  twenty-one 
years  afterwards.  Consequently,  a  devise  or  bequest  not  falling 
within  one  of  those  exceptions,  is  void  if  it  is  to  take  effect  on  the 


(a)  "  It  was  soon  perceived,"  says 
Mr.  Jarman,  "  that  when  increased 
facilities  were  given  to  the  alienation 
of  property,  and  modes  of  disposition 
unknown  to  the  common  law  arose, 
from  the  introduction  of  springing  uses 
and  executory  devises,  which  no  act  of 
the  owner  of  the  preceding  estate  could 
defeat,  it  was  necessary  to  confine  the 
power  of  creating  these  interests  within 
such  limits  as  would  be  adequate  to  the 
exigencies  of  families,  without  trans- 
gressing the  bounds  prescribed  by  a 
sound  public  policy.  This  was  efEeoted, 
not  by  legislative  interference,  but  by 
the  courts  of  judicature,  who,  in  this 
instance,  appear  to  have  trodden  very 
closely  on  the  line  which  divides  the 
judicial  from  the  legislative  functions  " 
(1st  edition,  p.  220).  The  origin  of  the 
Rule  is  somewhat  obscured  by  the 
ambiguity  of  the  word  "  perpetuity," 
but  there  is  no  doubt  that  the  Rule  was 
originally  directed  against  attempts 
made  to  create  unbarrable  entails  by 
means  of  executory  bequests  of  terms 
of  years  ;  these  being  indestructible  by 
common  recovery,  feoffment,  or  the  like, 
the  Courts  were  at  first  disposed  to  hold 
that  any  bequest  of  a  term  to  take  effect 
on  the  failure  of  the  issue  of  a  given 
person  was  bad,  as  tending  to  create  a 
perpetuity  in  the  old-fashioned  sense  of 
the  word  (supra,  p.  283),  even  if  the 
failure  was  limited  to  the  period  of  a  life 
in  being  {Child  v.  Baylie,  Cro.  Jac.  469, 
Palm.  333).  It  was  not  until  the  Duke 
of  Norfolk's  Case  (3  Ch.  Ca.  ])  that  the 
principle  expressed  by  the  modern 
Rule  against  Perpetuities — that  the 
validity  of  an  executory  devise  or  be- 


quest depends  upon  its  remoteness  in 
time,  and  not  upon  the  character  of 
the  contingency — was  established.  See 
Gray.Perp.,  Ch.  V. ;  also  Mr.  Hargrave's 
argument  in  the  Thelliisson  Gaxe,  cited 
with  approval  by  Mr.  Butler  in  the  note 
to  Fearne's  C.  R.  429.  But  there  arose 
this  curious  anomaly,  that  while  execu- 
tory bequests  of  terms  of  years  became 
subject  to  the  new  Rule  against  Perpetui- 
ties, they  remained  subject  to  the  old 
Rule,  for  it  had  long  been  settled  that 
land  could  no  more  be  limited  to  the 
unborn  issue  of  a  person  in  succession, 
as  purchasers,  for  more  than  one  gene- 
ration, by  means  of  terms  of  years,  than 
by  means  of  contingent  remainders.  It 
is  not  to  be  wondered  at  that  this 
overlapping  of  the  two  Rules  should 
have  given  rise  to  much  confusion  of 
thought. 

(«)  Cadell  V.  Palmer,  1  CI.  &  F. 
372. 

(i')  Mr.  Gray  remarks,  with  great 
truth,  that  the  name  given  to  the  Rule 
has  caused  much  confusion  and  miscon- 
ception, because  it  implies  that  the  Rule 
is  directed  against  the  kind  of  per- 
petuity which  is  forbidden  by  the  Rules 
above  stated  (ss.  I.  and  II.  of  this  chap- 
ter). "  It  would  have  been  better," 
he  says,  "  had  it  been  called  the  Rule 
against  Remoteness  "  (Perp.  §  2).  It  is 
not  clear  when  the  Rule  first  came  to 
be  known  as  the  Rule  against  Per- 
petuities :  Mr.  Fearne  carefully  dis- 
tinguishes between  "remoteness"  and 
"  perpetuity,"  although  he  refers  them 
both,  with  perfect  correctness,  to  the 
general  principle  of  law  which  forbids 
the  creation  of  inalienable  interests. 
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happening  of  an  event  at  some  indefinite  future  time  (w),  or  within    chapter  x. 
a  fixed  period  exceeding  twenty-one  years ;  for  it  is  not  necessary 
that  the  period  within  which  the  interest  is  to  vest  should  be  limited 
with  reference  to  a  life. 

Nor  is  it  necessary  that  the  life  or  lives  specified  in  the  limitation  What  lives 
should  be  those  of  persons  taking  an  interest  in  the  property  (a;) ;  and  ^ken.^ 
the  number  of  lives  which  the  testator  is  allowed  to  specify  is  only 
limited  by  the  requirement  that  it  must  be  possible  to  ascertain  who 
they  are,  and  obtain  evidence  of  their  death.  It  is  true  that  in  some 
of  the  cases  it  is  laid  down  that  an  indefinite  number  of  lives  may  be 
taken  (y),  but  this  must  be  understood  to  mean  the  lives  of  named 
persons  (z).  The  true  rule  is  laid  down  by  Macdonald,  C.  B.,  in 
Thellusson  v.  Woodford  (a),  where  he  says  that  any  number  of  lives 
may  be  taken,  "  the  extinction  of  which  could  be  proved  without 
difficulty,"  and  that  where  attempts  are  made  to  tie  up  property 
"during  the  lives  of  all  the  individuals  who  compose  very  large 
societies  or  bodies  of  men,"  such  limitations  "  will  be  put  to  the 
usual  test,  whether  they  will  or  will  not  tend  to  a  perpetuity,  by 
rendering  it  almost,  if  not  quite,  impracticable  to  ascertain  the 
extinction  of  the  lives  described,  and  will  be  supported  or  avoided 
accordingly."  "  The  language  of  all  the  cases  is,  that  property  may 
be  so  limited  as  to  make  it  inalienable  during  any  number  of  lives, 
not  exceeding  that,  to  which  testimony  can  be  applied,  to  determine 
when  the  survivor  of  them  drops  "  (6).  It  is  submitted  that  the 
trusts  in  Re  Moore  (c)  were  clearly  void  within  the  Rule. 

It  is  also  submitted  that  the  form  of  restricted  gift  commonly 
adopted  in  recent  years,  namely,  a  gift  to  take  effect  at  the  expira- 
tion of  twenty-one  years  from  the  death  of  the  last  living  descendant 
of  Queen  Victoria,  is  of  doubtful  validity,  for,  as  many  of  these 
persons  are  the  issue  of  marriages  in  foreign  countries,  and  live 
abroad,  it  would  be  practically  impossible  to  prove  when  the 
period  expires. 

It  is  hardly  necessary  to  say  that,  for  the  purposes  of  the  Rule,  "  Life  "  must 
"life"  means  the  life  of  a  human  being  (d). 

(to)  Bennett  v.  Bennett,  2  Dr.  &  Sm.  per  Lord  Thurlow  in  Eobinson  v.  Hard- 

266  ;    Kingham  v.  Kinriham,  [1897]  1  castle,  2  Bro.  C.  C.  30. 

Ir.  R.  170;  Edwards  Y.  Edwards,  i\%OQ}  (a)  11  Vea.  at  pp.   134,   136;  cited 

A.  C.  276.  by  Gray,  §  217. 

(x)  CadeU  v.  Palmer,  1  a.  &  F.  372.  (6)  Per  Lord  Eldon,  11  Ves.  146. 

(y)  Siee  TTieUusson-v.  Woodford, 'i^'Ves.  (c)  [1901]    1    C!h.   936,   stated  post, 

at  p.  341 ;  PowTmll  v.  Oraham,  33  Beav.  Chap.  XIV. 

242.  (d)  If  and  so  far  as  Be  Dean   (41 

(z)  "  A  man  may  appoint  100  or  1000  Ch.  D.  552)  decided  that  the  Bule  can 

trustees,  and  that  the  survivor  of  them  be  extended  to  the  lives  of  animals, 

shall  appoint  a  life  estate,  that  would  it  is  submitted    that    the  decision  is 

not  be  within  the  line  of  perpetuity  "  :  erroneous  (ante,  p.  279) 


be  human. 
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Every  person  whose  life  is  specified  as  forming  part  of  the  period 
allowed  by  the  Kule  must  be  in  existence  at  the  death  of  the  testator, 
a  child  en  ventre  sa  mere  being  deemed  to  be  in  existence  for  the 
purposes  of  the  Rule  (d).  If  no  life  is  specified,  then  the  period  of 
twenty-one  years  is  calculated  from  the  death  of  the  testator.  In 
any  case,  the  period  of  twenty-one  years  is  to  be  taken  as  a  term 
in  gross,  without  reference  to  the  infancy  of  any  person.  A  period 
is  allowed  for  gestation  only  in  those  cases  where  gestation  actually 
exists  (e). 

Mr.  Jarman  thus  states  the  law  with  reference  to  the  period  of 
gestation  (/) :  "  A  possible  addition  of  the  period  of  gestation  to  a 
life  and  twenty-one  years,  occurs  in  the  ordinary  case  of  a  devise 
or  bequest  to  A.  (a  person  of  the  male  sex)  for  life,  and  after  his 
death  to  such  of  his  children  as  shaU  attain  the  age  of  twenty-one 
years,  or,  indeed,  in  the  case  of  a  devise  or  bequest  simply  to  the 
children  of  A.  (a  male)  who  shall  attain  majority,  though  not 
preceded  by  a  life  interest ;  in  either  case  A.  may  die  leaving  a 
wife  enceinte,  and,  as  such  child  would  not  acquire  a  vested  interest 
until  his  majority,  the  vesting  would  be  postponed  until  the  period 
of  twenty-one  years  beyond  a  life  in  being,  with  the  addition,  it 
might  be,  of  nine  or  ten  months  ;  and  if,  to  either  of  these  supposi- 
titious cases,  we  add  the  circumstance  that  A.,  the  parent,  were  (as 
of  course  he  might  be)  an  infant  en  ventre  sa  mere  at  the  testator's 
decease,  there  would  be  gained  a  double  period  for  gestation  (namely), 
one  at  the  commencement,  and  another  at  an  intermediate  part  of 
the  period  of  postponement.  To  treat  the  period  of  gestation, 
however,  as  an  adjunct  to  the  lives,  is  not,  perhaps,  quite  correct. 
It  seems  more  proper  to  say  that  the  rule  of  law  admits  of  the 
absolute  ownership  being  suspended  for  a  life  or  lives  in  being,  and 
twenty-one  years  afterwards,  and  that,  for  the  purposes  of  the  rule, 
a  chUd  en  ventre  sa  mere  is  considered  as  a  life  in  being  "  (g). 

Vesting  Where  the  vesting  of  a  gift  is  postponed  for  a  fixed  term  exceeding 

cannot  be  ,  xi         ■  ,■     •  •        ■■  i  .  i       i  ,         , 

postponed  for  twenty-one  years,  the  gift  is  unquestionably  void,  although  not 

preceded  by  a  life ;  for  the  fact  of  the  testator  not  having  availed 


a  gross  term 
exceeding 
twenty-one 
years. 


{d)  Long  v.  BlackuU,  7  T.  R.  100 ; 
Blackburn  v.  Stables,  2  V.  &  B.  367. 

(e)  Cadell  v.  Palmer,  7  Bli.  N.  S.  202, 
1  CI.  &  Kn.  372,  10  Bing.  140,  1  Sim. 
173,  nom.  Bengough  v.  Edridge.  See 
as  to  this  case,  Sucden,  Law  of  Prop. 
314. 

(/)  First  edition,  p.  222. 

(g)  The  doctrine  thus  stated  by  Mr. 
Jarman  has  been  estabhshed  by  the 


decision  in  Be  Wilmer's  Trusts,  [1903] 
1  Ch.  874,  2  Ch.  411. 

In  Re  Waas  (  [1882]  W.  N.  158)  there 
was  a  gift  to  such  of  the  children  of  A. 
as  should  be  living  at  the  time  of  the 
testator's  decease  or  bom  in  due  time 
thereafter :  it  was  held  by  Kay,  J., 
that  the  words  "  born  in  due  time  "  did 
not  refer  to  the  period  of  gestation. 
Sed  quaere. 
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himseK  of  the  allowance  of  a  life  does  not  enable  him  to  take  a  chapter  x. 
larger  number  of  years.  Thus,  in  Palmer  v.  Holford  (h),  where  a 
testator  bequeathed  a  sum  of  stock  upon  trust  to  raise  an  accumu- 
lated fund,  and  to  transfer  such  fund  to  the  children  of  his  son 
C.  T.  H.,  who  should  be  living  at  the  expiration  of  twenty-eight 
years  from  the  testator's  decease,  except  an  eldest  or  only  son  ;  and 
in  case  no  such  child  should  be  then  living,  then  over  ;  Sir  J.  Leach, 
M.  E.,  said :  "  The  expressed  intention  of  the  testator  is  that  all  the 
children  of  his  son  C.  T.  H.,  other  than  an  eldest  son,  should  take 
who  were  living  at  the  expiration  of  twenty-eight  years,  and  that 
no  person  should  take  before  that  period.  If  C.  T.  H.  had  such 
children  born  to  him  at  any  time  within  seven  years  from  the 
testator's  death,  then  the  vesting  of  the  interests  of  such  children 
who  were  unborn  at  the  death  of  the  testator  would  have  been 
suspended  for  more  than  twenty-one  years,  and  the  gift,  therefore, 
is  too  remote  and  void  ;  and  the  gifts  over  not  being  to  take  effect 
until  after  the  same  period,  which  is  too  remote,  are  necessarily 
void  also." 

"  The  principle  of  this  case,"  says  Mr.  Jarman  (*),  "  clearly 
would  apply  where  any,  the  most  inconsiderable,  addition  was  made 
to  the  term  of  twenty-one  years  ;  therefore  a  devise  to  such  of  the 
grandchildren  of  the  testator  as  should  be  living  at  the  expiration 
of  twenty-one  years  and  one  day  from  the  testator's  decease, 
would  clearly  be  void." 

But  care  must  be  taken  to  distinguish  those  cases  in  which  the 
gift  is  limited  to  persons  living  at  the  testator's  death.  Thus  in 
Lachlan  v.  Reynolds  (j)  the  testator  gave  his  property  upon 
certain  trusts  for  his  wife  and  children,  and  when  thirty  years  were 
expired  he  ordered  it  to  be  sold  and  two  thirds  to  be  divided 
amongst  his  children  then  living ;  it  was  held  that  the  trust  was 
good. 

If  vesting  depends  on  an  event  which  may  possibly  happen  after  Possible, 
the  expiration  of  the  period  allowed  by  the  Eule,  the  gift  is  void,  evente*to  be 
however  improbable  it  may  be  that  the  event  should  happen  after  considered, 
that  period,  and  even  if  it  does  in  fact  happen  within  the  period. 
Thus,  in  Hodson  v.  Ball  (k),  a  gift  over  of  a  share  of  any  child  of  the 
testator,  in  case  of  failure  of  its  issue  at  any  time  during  the  life  of 
the  child's  husband  or  wife,  was  held  void ;   since  the  husband  or 

(A)  4  Russ.  403  ;  and  see  Speakman  their  heirs,"  following  the  gift  to  the 

V.  Speakman,  8  Hare,  180.  children  :  see  Wing  field  v.  Wingfield,  9 

(»')  First  edition,  p.  231.  Ch.  D.  658. 

(?)  9  Ha.    796.      A    question   arose  (k)  14  Sim.  558. 
as  to  the  meaning  of  the  words  "  or 
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wife  might  be  a  person  not  born  at  the  testator's  death,  and  might 
survive  the  child  more  than  twenty-one  years,  and  the  gift  over 
would  thus  take  effect  after  the  expiration  of  a  life  and  twenty-one 
years.  Again,  a  gift  to  such  of  the  children  and  grandchildren  of  A. 
(a  married  woman  having  children  living)  as  attain  twenty-one,  is 
void  for  remoteness,  however  old  A.  may  be,  and  although  in  fact 
all  her  children  and  grandchildren  attain  twenty-one  within  the 
period  allowed  by  the  Rule,  for  the  law  wUl  not  assume  that  she  may 
not  have  a  child  born  a  year  after  the  testator's  death,  in  which  case, 
of  course,  a  child  of  that  child  could  not  attain  twenty-one  within 
the  period  allowed  by  the  Rule  ;  consequently,  evidence  that  A.  is 
past  the  age  of  child-bearing  is  not  admissible  (/).  So  where  a 
testator  directed  his  trustees  to  carry  on  his  business  of  a  gravel 
contractor  until  his  freehold  gravel  pits  were  worked  out,  and  then 
upon  trust  to  sell  them  and  hold  the  proceeds  of  sale  in  trust  for  such 
chUd  or  children  of  his  "  then  living  "  and  such  issue  living  of  any 
child  or  children  then  deceased  as  should  attain  twenty-one,  these 
trusts  were  held  void,  although  it  appeared  that  the  pits  were  almost 
worked  out  at  the  testator's  death,  and  were,  in  fact,  worked  out  a 
few  years  afterwards  (k). 

In  deciding  the  question  of  remoteness,  the  state  of  circumstances 
at  the  date  of  the  testator's  death,  and  not  their  state  at  the  date  of 
the  will,  is  to  be  regarded.  Thus,  if  a  testator  bequeaths  money  in 
trust  for  A.  for  life,  and  after  his  death  for  such  of  his  children  as 
shall  attain  the  age  of  twenty-five,  the  latter  trust  would  be  void  if 
the  testator  were  to  die  before  A. ;  yet  if  A.  should  die  before  the 
testator  leaving  children,  of  whatever  age,  the  trust  will  be  good, 
since  it  must  of  necessity  vest  or  fail  within  lives  in  being,  viz.,  the 
lives  of  the  children  (l).  Again,  if  a  testator  has,  under  a  settlement, 
a  special  power  of  appointment  among  his  children,  and  by  his  will 
appoints  the  property  to  his  daughters  who  shall  survive  him  and 
attain  twenty-four,  and  his  youngest,  daughter  is  more  than  three 
years  old  at  the  time  of  his  death,  the  appointment  is  good  (m). 


[j)  Be  Dawson,  39  Ch.  D.  155,  fol- 
lowing Jee  V.  Audley,  1  Cox,  324  (stated 
post,  p.  341),  and  Re  Sayer's  Trusts,  L. 
R.,  6  Eq.  319.  The  decision  of  Malina, 
V.-C,  in  Cooper  v.  Laroche,  17  Ch.  D. 
368,  may  be  disregarded. 

(k)  Re  Wood,  [1894]  3  Ch.  381,  foUow- 
ing  Lord  Dungannon  v.  Smith,  12  01. 
&  F.  646  ;  Re  Roberta,  50  L.  J.  Ch.  265. 
Thomcts  V.  Thomas,  87  L.  T.  58,  was 
decided  on  the  same  principle.  This 
doctrine  is  considered  more  in  detail  in 
connection  with  gifts  to  classes  (post, 


p.  327). 

{I)  Vanderplank  v.  King,  3  Hare,  17  ; 
Faulkner  v.  Daniel,  ib.  216 ;  Williams 
V.  TecUe,  6  Hare,  251 ;  Peard  v.  Keke- 
wich,  15  Beav.  173  ;  Southern  v.  Wol- 
laston,  16  Beav.  166,  276 ;  Gattlin  v. 
Brovm,  11  Hare,  382;  Wilkinson  v. 
Duncan,  30  Beav.  111.  The  point  is 
now  never  contested,  see  e.g.,  Hale  v. 
Hale,  3  Ch.  D.  645. 

(m)  Von  Brockdorff  v.  Malcolm,  30 
Ch.  D.  172;  Re  Thompson,  [1906J  2 
Ch.  199,  stated  infra,  p.  318. 
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This  rule  is  of  importance  where  the  donee  of  a  power  to  appoint  to     chapteb  x. 
children  wishes  to  give  a  child  a  life  interest,  followed  by  a  general 
testamentary  power  of  appointment  (n). 

The  application  of  the  Eule  to  charitable  gifts,  and  to  gifts  to  Charitable 
private  persons  to  take  effect  after  the  failure  or  determination  of  ^^*^' 
a  charitable  gift,  is  discussed  post,  p.  366. 

A  future  interest  is  not  obnoxious  to  the  Eule  if  it  begins  within  Future 
the  proper  period,  although  it  may  end  beyond  it  (o) ;  in  which  case,  ^^y  extend 
if  it  is  a  limited  interest,  it  may  tie  up  the  property  for  more  than  beyond  the 
twenty-one  years  beyond  a  life  in  being.    Thus,  if  property  is  given  allowed  by 
upon  trust  for  the  unborn  children  of  A.  until  the  youngest  attains  *®  ■^"'^• 
twenty-one,  and  then  upon  trust  for  all  of  them  during  their  lives, 
this  is  good  (p).    So,  if  property  is  given  upon  trust  for  A.  for  life, 
and  after  his  death  upon  trust  to  pay  the  income  to  his  children 
equally  until  the  youngest  attains  twenty-five,  this  trust  is  good  (q). 
But  if  the  trust  were  a  discretionary  one,  for  the  maintenance  of  any 
child  or  children  of  A.  until  the  youngest  attained  twenty-five,  and 
for  the  accumulation  of  surplus  income,  it  would  be  bad,  because  no 
child  would  take  a  vested  interest  within  the  period  allowed  by  the 
Rule  (r).    Limitations  of  this  kind  arise  chiefly  in  the  case  of  gifts 
to  unborn  persons,  and  the  subject  is  therefore  discussed  in  detail 
in  a  subsequent  part  of  this  chapter  (s),  where  also  the  question 
of  the  validity  of  limitations  following  a  gift  of  this  nature  is 
referred  to. 

On  the  same  principle,  if  a  remainder  or  reversionary  interest  is  Clause 
vested,  that  is,  if  it  is  ready  to  take  effect  whenever  and  however  the  forfeltuTe"'^ 
particular  estate  determines,  it  is  immaterial  that  the  particular 
estate  is  determinable  by  a  contingency  which  may  fall  beyond  a  life 
or  lives  in  being  (t).  Thus,  if  property  is  given  to  the  eldest  child  of 
A.,  a  bachelor,  for  life,  or  until  he  or  she  shall  become  a  Roman 
Catholic,  and  subject  as  aforesaid  to  the  other  children  of  A.  abso- 
lutely, and  A.,  after  the  death  of  the  testator,  has  three  children, 
X.,  Y.,  and  Z.,  here  Y.  and  Z.  take  vested  interests,  and  the  gift  in 
remainder  to  them  is  good  (u).  But  if  in  such  a  case  the  gift  over 
is  in  favour  of  a  class   which  cannot  be  ascertained  until  the 

(«)  Infra,  p.  316.  (r)  Re  Blew,  [1906]  1  Ch.  624,  ex- 

(o)  See  the  general  principle  as  stated  plaining  Be  Wise,  [1896]  I  Ch.  281,  and 

by  Mr.  Jarman,  post,  p.  348.  Be  Watson,  [1892]  W.  N.  192. 

(p)  Oooch  V.  Oooch,  3  D.  M.  &  G.  366.  («)  Infra,  p.  348. 

(?)  aooding  v.  Bead,  4  D.  M.  &  G.  («)  Gray,  §  209. 

510.        As    to     discretionary     trusts  («)  Wainwright  v.   Miller,  [1897]  2 

exerciseable  beyond  the  limits  of  the  Ch.  255  (settlement  by  deed). 
Rule,  see  post. 
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particular  estate  determines,  the  gift  over  is  void  for  remote- 
ness (v).  And  if  the  gift  over  is  dependent  on  a  preceding  gift 
which  fails  for  remoteness,  the  gift  over  shares  its  fate  (w). 

It  sometimes  happens  that  a  gift  which  appears  to  transgress  the 
Kule  is  valid,  because  the  interests  created,  although  in  form  con- 
tingent, are  really  vested.  Thus,  an  immediate  gift  to  the  children 
of  A.  who  attain  the  age  of  twenty-five  is  good,  if  one  of  them  has 
attained  that  age  before  the  testator's  death  (x).  So  in  Fox  v. 
Fox  (y),  a  testator  directed  his  trustees  to  raise  a  sum  of  15,000Z., 
and  after  the  determination  of  certain  life  interests  to  divide  and 
transfer  one-fifth  of  the  fund  to  and  amongst  the  children  of  T. 
equally,  as  and  when  they  should  respectively  attain  the  age  of 
twenty-five  years,  applying  from  time  to  time  the  income  of  the 
presumptive  share  of  each  child,  or  so  much  thereof  as  the  trustees 
might  thiak  proper,  for  his  and  her  maintenance  and  education  until 
such  share  should  become  payable  as  aforesaid ;  but  if  T.  should 
leave  no  children  him  surviving,  or  if  he  should  leave  children  and 
they  should  all  die  before  attaining  the  age  of  twenty-five  years, 
then  over  :  it  was  held  that,  under  the  doctrine  referred  to  in  a 
subsequent  part  of  this  work  (z),  the  children  of  T.  took  vested 
interests,  and  consequently  that  the  gift  to  them  was  not  void  for 
remoteness  (a). 

Whether  the  modern  Eule  against  Perpetuities  does  or  does  not 
apply  to  contingent  remainders  (a  question  discussed  infra,  p.  368), 
it  is  well  settled  that  there  is  a  distinction  between  executory 
devises  and  legal  contingent  remainders  in  this  respect,  that  a 
limitation  may  be  good  as  a  contingent  remainder,  although  it 
would  have  been  void  as  an  executory  devise.  Thus,  if  land  is 
devised  to  A.,  a  bachelor,  for  life,  with  remainder  to  such  son  of  his 
as  first  attains  twenty-five,  this  remainder  is  good,  because  it  must 
vest,  if  at  all,  on  A.'s  death,  that  is,  within  the  period  allowed  by 
the  Rule.  This  apparent  exception  to  the  Rule  is  discussed  in  con- 
nection with  gifts  to  classes  (6). 


(u)  Hodgson  v.  Hal  ford,  11  Ch.  D. 
959  ;  iJe  Gage,  [1898]  1  Ch.  496. 

(w)  Post,  p.  350. 

(x)  Piclcen  v.  Matthews,  10  Ch.  D. 
264,  post,  p.  330. 

(.y)  L.  R.,  19  Eq.  286. 

(z)  Post,  Chap.  XXXVn. 

(o)  Fox  V.  Fox  has  been  approved  by 
the  Court  of  Appeal  in  Se  Turney 
(  [1899]  2  Ch.  739),  also  a  case  where  the 
i^uestjoj}  of  remoteness  arose.     It  was 


not  followed  in  Dewar  v.  Brooke  (14  Ch. 
D.  629)  and  in  Re  Wintle  ( [1896]  2  Ch. 
711).  IniecJfemm([1891]3Ch.  197), 
Stirling,  J.,  thought  that  the  decision 
in  Fox  V.  Fox  turned  on  the  direction  to 
apply  the  income  of  each  child's  share 
for  his  or  her  maintenance.  In  Se 
aossling  ( [1903]  1  Ch.  448)  the  shares 
were  held  to  be  vested,  but  the  question 
of  remoteness  did  not  arise. 
(6)  Infra,  p.  328. 
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Contingent  remainders  of  trust  or  equitable  estates  are    not     ohaptbbx. 
governed  by  the  same  rule  as  contingent  remainders  of  legal   7~ 
estates  ;  for  they  do  not  necessarily  vest  or  fail  upon  the  determina-  contingent 
tion  of  the  previous  estate,  but  await  the  happening  of  the  contin-  b™^a*'°or 
genoy  on  which  they  are  limited  (c),  and  are,  therefore,  invalid  if  remainder 
that  contingency  be  too  remote  (d).    But,  like  executory  devises,  ini,er^K   ° 
they  are  good  after  an  estate  tail,  if  limited  on  an  event  which  must 
necessarily  happen  at  or  before  the  determination  of  that  estate, 
as  in  the  case  of  a  trust  for  a  class  to  be  ascertained  at  or  before 
such  determination  (e). 

If  a  vested  interest  in  property  is  given  to  a  person,  with  a  direction  Attempt 
that  payment  or  possession  shall  be  postponed  for  a  period  beyond  eni^ym^nt^ 
the  limits  allowed  by  the  Rule,  this  direction,  being  inoperative,  does 
not  affect  the  validity  of  the  gift.  Thus,  where  (/)  lands  were 
devised  to  trustees  and  their  heirs,  in  trust  for  A.  for  life,  remainder 
in  trust  for  B.  for  life,  remainder  unto  and  among  all  and  every 
the  issue,  child  and  children  of  B.  as  should  be  living  at  the  time 
of  the  decease  of  the  survivors  of  A.  and  B.,  to  be  divided,  share 
and  share  alike,  when  and  as  they  should  respectively  attain  the 
age  of  twenty-four  years,  and  to  their  respective  heirs,  &c.,  and  if 
only  one,  then  the  whole  to  such  only  or  surviving  child  in  fee  upon 
attaining  the  said  age  :  it  was  contended  that  the  gift  to  the  children 
was  too  remote ;  but  the  Court  of  C.  P.,  on  a  case  from  Chancery, 
certified  that  the  children  living  at  the  death  of  the  survivor  took 
vested  interests. 

On  the  same  principle,  if  a  testator  directs  the  income  of  his  Ti-ustfor 
property  to  be  accumulated  until  it  produces  the  sum  of  "  3000Z. 
or  thereabouts,"  and  then  to  hold  it  in  trust  for  A.,  B.,  C,  and  D. 
during  their  lives,  and  after  the  death  of  the  survivor  upon  trust 
for  their  issue,  these  trusts  are  not  void  for  remoteness,  because 

(c)  Hopkins  v.  Hopkins,  Ca.  t.  Talb.  As  to  the  distinction  between  equitable 
44,  1  Atk.  681 ;  Chapman  v.  Blisset,  Ca.  contingent  remainders  and  executory 
t.  Talb.  150 ;  Aatley  v.  Micklethwait,  interests,  see  Richardson  v.  Harrison, 
15  Ch.  D.  59 :  Marshall  v.  Qingell,  21  16  Q.  B.  D.  85. 

Ch.  D.  790  ;  Se  Brooke,  [1894]  1  Ch.  43.  (e)  Heasman  v.  Pearse,  L.  R.,  7  Ch. 

As  to  gifts  to  classes,  see  infra,  p.  327;  275. 

and  as  to  the  effect  of  an  equitable  con-  {/)  Farmer  v.  Francis,  9  J.  B.  Moo. 

tingent  remainder  being  converted  into  310,  2  Bing.  151 ;  see  also  Murray  v. 

a  legal  one  by  the  re-conveyance  of  the  Addenbrook,  4  Russ.  407  ;  Jackson  v. 

legal  estate,  see  Re  Freme,  [1891]  3  Ch.  Marjorihanks,  12  Sim.  93 ;  Milroy  v. 

167.  Milroy,   14  ib.   48;  Greet  v.   Greet,   5 

(d)  Monypenny  v.  Bering,  7  Ha.  568,  Beav,  123  ;  Harrison  v.  Qrimwood,  12 
590;  Garland -7.  Brown,  10  L.  T.  292;  ib.  192. 
Abbiss   V.   Bumey,    17    Ch.    D.    211. 
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the  issue  take  vested  interests  on  the  death  of  the  last  tenant  for 
life,  and  if  the  fund  has  not  then  reached  3000^.,  they  can  stop  the 
accumulation  (</). 


Question 
whether  gift 
is  contingent, 
or  vested 
subject  to 
being 
divested. 


Where,  however,  there  is  a  direction  that  payment  or  possession 
shall  be  postponed,  "  it  is  often,"  as  Mr.  Jarman  points. out  (gg),  "  a 
matter  of  no  inconsiderable  difficulty,  from  the  ambiguity  of  the 
testator's  language,  to  determine  whether  the  postponement  applies 
to  the  vesting  or  only  to  the  enjoyment ;  and  if  the  original  gift  is 
followed  by  a  clause  disposing  of  the  shares  of  objects  dying  under 
the  specified  age,  a  further  and  stUl  more  perplexing  question 
arises ;  namely,  whether  the  vesting  is  originally  deferred  until 
the  prescribed  age,  or  the  shares  are  immediately  vested,  with 
a  liability  to  be  divested ;  in  other  words,  whether  the  specified 
age  is  the  period  of  vesting  or  the  period  of  the  shares  becoming 
absolute,  in  case  of  the  objects  dying  before  such  age  (h). 
This  question,  which  is  fully  discussed  in  a  future  chapter  (i),  is 
most  important  in  reference  to  the  application  of  the  Rule  against 
Perpetuities,  for  if  the  shares  are  immediately  vested,  and  the  remote- 
ness affects  only  the  clauses  of  accruer,  or  other  the  gifts  engrafted 
on  or  limited  in  derogation  of  the  original  gift,  the  effect  of  the  Rule 
is  not  to  invalidate  such  original  gift,  but  to  render  it  absolute, 
by  relieving  it  from  the  clauses  which  qualified  or  divested  the 
interests  of  its  objects  "  (j). 

The  question  whether  a  gift  is  contingent  on  the  happening 
of  a  remote  event,  and  therefore  void  under  the  Rule,  or  whether 
it  is  vested  subject  to  being  divested,  and  therefore  good,  most 
frequently  arises  in  the  case  of  gifts  to  children  and  other 
classes  (k). 


(g)  Oddie  v.  Brown,  4  De  G.  &  J. 
179.  As  to  trusts  for  accumulation, 
see  post,  p.  308. 

(gg)  First  edition,  p.  253. 

(h)  The  latter  construction  was  the 
one  adopted  in  Be  Turney,  shortly 
stated  above ;  the  wording  of  the  will 
was  peculiar. 

(i)  "  As  these  oases  are  dealt  with  on 
the  ordinary  and  general  principles  of 
interpretation,  which  are  unsparingly 
applied  without  regard  to  consequences, 
and  the  fact  of  any  proposed  construc- 
tion rendering  the  intended  gift  void  for 
remoteness  is  not  allowed  to  exert  any 
influence,  it  is  obvious  that  the  cases 
referred  to  in  the  text,  have  no  pecu- 
liar connection  with  the  subject  of  the 
present  section,  but  belong  rather  to 


the  chapter  which  treats  of  the 
vesting  of  estates,  where,  accordingly, 
they  will  be  found.  Vide  Dor  d.  Boake 
V.  Nowell,  1  M.  &  Sel.  327,  5  Dow,  202  ; 
and  other  cases,  post ;  also  Vawdry  v. 
Geddes,  1  B.  &  My.  203;  Blease  v. 
Burgh,  2  Beav.  22i "  [Note  by  Mr. 
Jarman].  See  also  Bing  v.  Hardioick,  2 
Beav.  352. 

(j)  See  the  cases  cited  above,  p.  303. 
As  to  the  invalidity  of  modifying  and 
qualifying  clauses,  see  post,  p.  361.  A 
modifying  or  qualifying  clause  may  be 
void  on  the  ground  that  it  is  repugnant 
to  the  nature  of  an  absolute  interest : 
see  Chap.  XVII. 

{k)  See  sub-sect.  (E)  of  this  chapter, 
and  Chap.  XLII. 
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If  a  future  interest  is  vested,  it  is  immaterial  that  the  particular    chapter  x. 

interest  which  precedes  it  is  determinable  by  a  contingency  which  ^,  ^^ 

may  happen  beyond  the  limits  allowed  by  the  Eule.     Thus,  if  interest  may 

property  is  given  to  an  unborn  person  until  he  dies  or  changes  his  pogaesJon"*^" 

name,  and  then  to  B.,  a  liviug  person,  B.  has  a  vested  interest,  for  until  after 

he  will  take  the  property  whether  the  tenant  for  life  dies  or  changes  aUowed 

his  name,  although  the  determination  of  his  life  interest  is  con-  by  Rule, 
tingent  on  an  event  which  may  not  take  place  within  the  period 
allowed  by  the  Rule  (l). 

If  the  persons  to  whom  a  gift  is  made  may  not  be  ascertained  interests 
within  the  requhed  limits,  the  gift  is  too  remote,  although  all  the  ^^*t^fjie^ 
persons  who  can  possibly  claim  under  the  gift  must  be  determined  within  period, 
within  those  limits,  and  a  conveyance  by  them  would,  therefore, 
pass  the  entire  interest  (m).    It  was  indeed  formerly  supposed,  that 
if  property  were  limited  in  such  a  way  that  aU  the  persons  in  whom 
it  must  ultimately  vest  were  ascertained  within  the  period  allowed 
by  the  Rule,  so  that  they  could  together  dispose  of  it  absolutely 
before  the  expiration  of  that  period,  the  limitation  would  be  good, 
although  their  individual  interests  might  possibly  not  be  ascertained 
within  the  period  ;  but  it  is  now  settled  that  this  consideration  does 
not  prevent  the  application  of  the  Rule  (n). 

A  contingent  gift  of  a  transmissible  interest  to  a  living  person  is  Gift  to  living 
bad  if  it  may  not  vest  within  the  period  allowed  by  the  Rule  (o).  gg'^^g  ""^^ 
But  a  gift  to  a  living  person,  if  living  at  the  end  of  forty-nine  remote, 
years,  or  to  his  issue  if  he  be  then  dead  leaving  issue,  must  take 
effect,  if  at  all,  within  the  limits  allowed  by  the  Rule,  and  is  there- 
fore good  (p).    Whether  a  gift  to  an  existing  person  for  his  life  is 
good,  although  preceded  by  interests  which  are  void  for  remoteness, 
is  discussed  later  (q). 

It  has  been  decided  that  the  Rule  applies  to  restrictions  on  Restrictions 
alienation ;  as,  for  example,  where  property  is  given  to  an  unborn  °°  alienation, 
woman  with  a  restraint  on  anticipation  (r).     Thus,  in  Re  Teague^s 

(I)  Gray  on  Perp.,  §  209 ;  Be  Boberis,  (o)  Cfrey  v.  Montagu,  3  Br.  P.  C.  314  ; 

19  Ch.  D.  520.  Be  Brown  and  Sibly'a  Contract,  3  Ch.  D. 

(m)  Gray,  Perp.,  §  268.  156. 

(to)  See  Avern  v.  Lloyd,  L.  R.,  5  Eq.  (p)  Be  Daveron,  [1893]  3  Ch.  421. 

383  ;     Udmondaon's    Estate,    ib.    389  ;  (?)  Post,  p.  352. 

Hobbs  V.  Parsons,  2  Sm.  &  G.  212 ;  and  (r)  This  extension  of  the  Rule,   as 

the  oases  referred  to  in  London  tfc  S.  Mr.  Gray  points  out  (§§  118a  seq.),  has 

W.   By.   V.   Oomm,   supra ;    Curtis  v.  arisen  from  a  mistaken  theory  of  the 

Lukin,  5  Bea.  147,  post,  p.  350 ;    Be  true  nature  of  the  Rule,  but  it  is  too 

Hargreaves,  43  Ch.  D.  401.  firmly  established  to  be  shaken. 

J.— VOL.  I.  20 
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Where  gift 
divisible. 


Defeasible 
interest  may 
be  made 
absolute 
by  operation 
of  Rule. 


Settlement  (s),  a  -widow  having  under  her  marriage  settlement  a  power 
of  appointment  among  the  children  of  the  marriage,  appointed  a 
share  of  the  fund  to  one  of  her  daughters  without  power  of  antici- 
pation :  it  was  held  that  the  appointment  was  good,  but  that  the 
restraint  upon  anticipation  was  void  for  remoteness. 

The  cases  in  which  a  gift  has  been  held  to  be  absolute,  and  there- 
fore good,  notwithstanding  a  subsequent  direction  that  it  shall  be 
held  upon  trusts  which  are  too  remote,  are  referred  to  in  a  subsequent 
part  of  this  chapter  (t). 

Where  property  is  given  to  a  class,  with  a  direction  that  the  share 
of  each  member  shall  be  subject  to  a  restraint  on  alienation,  the 
restraint  may  be  good  in  the  case  of  some  members  of  the  class,  and 
bad  in  the  case  of  the  others.  The  cases  in  which  a  direction  to 
settle  the  shares  of  members  of  a  class  has  been  held  good  as  regards 
those  who  are  in  esse  at  the  death  of  the  testator,  are  referred  to  in  a 
subsequent  part  of  this  chapter  (m).  So  in  a  gift  of  property  to  a 
class,  a' restraint  on  anticipation  may  be  good  as  regards  those 
members  of  the  class  who  are  in  esse  when  the  gift  takes  efEect  {v). 
In  Re  Millward  {w),  a  restraint  on  anticipation  imposed  on  the 
members  of  a  class  consisting  of  the  testator's  grandchildren,  was 
held  good  during  the  existence  of  the  prior  life  interests. 

If  property  is  given  to  A.,  with  a  proviso  that  on  the  happening 
of  an  event  which  need  not  necessarily  happen  within  the  limits  of 
the  Rule,  the  property  shall  go  over  to  B.,  the  proviso  is  void,  and 
A.  takes  absolutely.  Thus,  in  Harding  v.  Nott  (x),  the  testator 
devised  a  term  of  years  to  his  son  E.,  subject  to  a  proviso  that  if  E. 
or  his  issue  male  should  become  entitled  to  a  certain  estate,  the  term 
should  go  over  to  X. ;  R.'s  issue  male  became  entitled  to  the  estate, 
but  it  was  held  that  the  term  did  not  go  over,  the  proviso  being  bad 
for  remoteness.  So  in  Hobbs  v.  Parsons  {y),  there  was  a  gift  to  the 
children  of  A.  and  B.,  with  a  gift  over  on  death  under  twenty-two  : 
it  was  held  that  the  divesting  clause  was  void.  Re  Edmondson's 
Estate  (z)  is  a  similar  decision.    But  if  the  gift  over  must  take  effect, 


(s)  L.  E.,  10  Eq.  565.  Followed  by 
Malins,  V.-C,  in  Be  Cunynghame'a 
Settlement,  L.  E.,  11  Eq.  324,  and  (re- 
luctantly) by  Jessel,  M.  E.,  in  Be 
Bidley,  11  Ch.  D.  645 ;  but  the  actual 
decision  in  the  latter  case  was  wrong, 
as  both  daughters  were  born  in  the 
testator's  lifetime.  See  Fry  v.  Capper, 
Kay  163,  ArmitageY.  Goates,  35  Bea.  1, 
Be  Michael's  Trusts,  46  L.  J.  CSi.  651, 
and  Be  Ferneley's  Trusts,  [1902]  1  Ch. 
643,  post,  p.  363. 

(t)  Infra,  p.  361. 


(u)  Post,  p.  334.  The  latest  is  Be 
Bussell,  [1895]  2  Ch.  698. 

(«)  Herbert  v.  Webster,  15  Ch.  D.  610  ; 
Cooper  V.  Laroche,  17  Ch.  D.  368 ;  Be 
Ferneley's  Trusts,  [1902]  1  Ch.  543,  post, 
p.  364. 

(w)  87L.T.476. 

{x)  7  E.  &  B.  650.  See  this  case 
referred  to,  infra,  p.  363. 

{y)  2  Sm.  &  G.  212.  See  also  Be 
Baxter's  Trusts,  10  Jur.  N.  S.  845 ;  Be 
Brown  and  Sibly's  Contract,  3  Ch.  D.  156. 

(z)  L.  E..  5  Eq.  389. 
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if  at  all,  within  the  period  allowed  by  the  Rule,  it  is  good.  Thus,  chapter  x. 
in  Re  Tn/rney  (a),  where  a  testator  bequeathed  a  fund  to  A.  for  life, 
and  after  his  death  to  his  children  absolutely  on  their  attaining 
twenty-five,  with  a  proviso  that  if  any  child  died  under  twenty-five 
the  share  of  that  child  should  go  to  B.,  it  was  held  (on  the  principle 
stated  elsewhere  (b)  that  the  children  took  vested  interests,  subject 
to  their  being  divested  in  the  case  of  any  children  who  did  not  attain 
twenty-five. 

On  the  principle  that  vested  interests  are  beyond  the  scope  of  Reversionary 
the  Rule,  it  is  submitted  that  there  is  no  foundation  for  the  view,  ''"^™  °^  y®*'^' 
which  appears  to  be  held  by  some  text-writers  and  practitioners, 
that  the  gift  of  a  term  of  years,  to  commence  at  a  fixed  date  be- 
yond the  period  allowed  by  the  Rule,  is  void  for  remoteness.  A 
term  of  years  to  commence  in  future  is  a  vested  interest.  Such  a 
term  was  certainly  not  open  to  objection  on  the  score  of  remote- 
ness in  the  year  1837  (c),  and  nothing  has  happened  since  then  to 
alter  the  law.  The  case  of  Beard  v.  Westcott  (cc)  is  sometimes  cited 
as  bearing  on  this  point ;  but  in  that  case  reversionary  terms  of 
years  were  devised  to  the  male  issue  of  A.  in  succession,  with  the 
intention  of  creating  an  unbarrable  entail ;  the  limitations  to  the 
issue  after  the  first  generation  were  void  under  the  old  Rule 
against  Perpetuities  (supra,  p.  281). 

(B)  Trusts  and  Powers. — The  operation  of  the  Rule  is  not  con-  Trusts, 
fined  to  beneficial  interests,  but  extends  also  to  trusts  and  powers. 
Thus  if  lands  are  devised  in  strict  settlement,  with  a  direction  to  the 
trustees  in  certain  events  to  revoke  the  limitations  and  resettle  the 
lands  in  favour  of  persons  beyond  the  limits  of  the  Rule,  this  direc- 
tion is  void  (d).  So  a  trust  for  sale  is  bad  if  it  cannot  (or  may  not)  Trust  for 
arise  until  after  the  period  allowed  by  the  Rule  (e).  But  an  imme- 
diate trust  for  sale  (if  the  beneficiaries  to  take  under  it  must  be 
ascertained  within  due  limits  of  time)  is  not  void  for  remoteness, 
although  no  limit  is  put  to   the  time  within  which  it   may  be 

(o)  [1899]  2  Ch.  739.  not  have  been  effected  by  a  Kmitation 

(6)  See  p.  302.  of  the  legal  estate   (which  would  ad- 

(c)  Smith  V.  Day,  2  M.  &  W.  684.  mittedly  have  been  void  under  the  old 
This  and  other  cases  are  referred  to  in  rule  forbidding  the  creation  of  perpetu- 
an  article  in  50  Sol.  J.  p.  760.  See  itiea,  supra,  pp.  283-5),  it  could  not  be 
also  Redington  v.  Browne,  32  L.  R.  Ir.  effected  by  means  of  a  trust  or  power. 
347.  Mainuaring  v.  Baxter,  5  Ves.  458,  was 

{cc)  5  B.  &  Aid.  801.  decided  on  the  same  principle. 

(d)  See  Duke  of  Marlborough  v.  Earl  (e)  Sale  v.  Pew,  25  Bea.  335;  Goodier 
Godolphin,  1  Ed.  404.     The  real  ground  v  Edmunds,  [1893]  3  Ch.  455 ;  Ee  Wood, 
of  the  decision  in  that  case  was  that  as  [1894]  3  Ch.  381,  ante,  p.  300. 
the  object  aimed  at  by  the  settlor  could 
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exercised ;  as  soon  as  the  beneficiaries  attain  vested  interests  they 
can  insist  on  the  trust  being  carried  out,  unless  they  elect  to  take 
the  property  in  specie  (/). 

A  dis6retionary  trust  seems  to  be  similar  to  a  power  of  appoint- 
ment ;  that  is  to  say,  if  it  can  only  be  exercised  within  the  limits  of 
the  Rule  it  is  good,  but  if  it  can  be  exercised  beyond  those  limits  it 
is  bad  (g).  Thus,  a  discretionary  trust  for  the  benefit  of  the  unborn 
children  of  A.  during  their  lives,  with  a  trust  to  accumulate  the 
unapplied  income,  is  bad,  because,  until  the  discretion  is  exercised, 
no  child  has  a  vested  right,  and  if  the  discretion  were  exercised 
beyond  the  limits  of  the  Rule,  an  infringement  of  it  would 
necessarily  result  (h). 

But  if  there  is  a  gift  to  a  class  of  unborn  persons  not  in  itself  too 
remote,  with  a  separate  power  giving  the  trustees  a  discretion  as  to 
the  application  of  the  income  during  a  period  beyond  the  limits  of 
the  Rule,  it  seems  that  the  original  gift  would  be  good,  and  only  the 
discretionary  trust  bad  (i). 

Trusts  for  accumulation  of  income  are  subject  to  special 
restrictions  and  exemptions.  As  a  general  rule,  a  trust  for 
accumulation  beyond  the  limits  allowed  by  the  Rule  is  bad  (j), 
independently  of  the  Thellusson  Act  (h).  But  trusts  for  accumula- 
tion to  pay  debts  or  mortgages  are  not  within  the  mischief  of  the 
Rule  (I).  And  where  property  is  given  to  a  person  absolutely, 
with  a  superadded  direction  to  accumulate  the  income  beyond  the 
limits  allowed  by  the  Rule,  the  direction  may  be  disregarded,  on 
the  ground  that  it  is  an  illegal  restraint  on  ownership  (m).  But, 
of  course,  this  principle  does  not  apply  where  the  vesting  is  post- 
poned until  the  expiration  of  the  period  of  accumulation  («). 

It  may  happen  that  a  trust  is  bad,  and  that  the  persons  intended 
to  be  benefited  by  it  are,  nevertheless,  entitled  to  the  property. 
Thus,  in  Re  Daveron  (o),  a  testator  devised  a  freehold  house  to 

(/)  Bigga  v.  Peacock,  22  Ch.  D.  284; 
Se  Douglas  and  Powell,  [1902]  2  Ch. 
296.  See  Me  Tweedie  and  Miles,  27  Ch. 
B.  315,  cited  in  Chap.  XXIV. 

ig)  Post,  p.  309.     Gray,  §  246. 

{k)  Be  Blew,  [1906]  1  Ch.  624.  The 
decisions  in  Me  Wise,  [1896]  1  Ch.  281, 
and  Me  Watson,  [1892]  W.  N.  192,  seem 
to  be  based  on  a  misapprehension  of 
Oooding  v.  Mead,  4  D.  M.  &  G.  510,  ante, 
p.  301.  The  decision  in  Pride  v.  Fooks, 
2  Bea.  430,  with  reference  to  the  power 
of  advancement,  also  seems  contrary 
to  principle. 

(i)  Gray,  §  439. 

(j)  Curtis  V.  Lukin,  5  Bea.  147  ;  Lord 


,  on  T.  Hertford,  2  V.  &  B.  54 ; 
Scarisbrick-v.Shelmeradak,  17  Sim.  187; 
Smith  V.  Cuninghame,  13  L.  E.  Ir. 
480. 

(/c)  Infra,  p.  377. 

(I)  Infra,  p.  367. 

(m)  Infra,  p.  368;  Phipps  v.  Kelynge, 
2  V.  &  B.  57,  n.  ;  Oddie  v.  Brown,  4  De 
G.  &  J.  179  ;  ante,  p.  304. 

(ra)  See  cases  cited  in  note  (j). 

(o)  [1893]  3  Ch.  421.  See  also 
Goodier  v.  Edmunds,  [1893]  3  Ch.  455  ; 
Me  Appleby,  [1903]  1  Ch.  565.  In  Me 
Wood,  [1894]  3  Ch.  381,  the  whole 
gift  was  void  for  remoteness  :  ante. 
p.  300. 
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trustees,  subject  to  a  lease  which  had  forty-nine  years  unexpired,  chaptbb.  x. 
upon  trust  to  pay  the  rent  arising  therefrom,  so  long  as  the  lease 
should  run,  to  certain  named  persons  :  and,  "  upon  the  expiration 
of  the  lease,"  he  directed  that  the  freehold  should  be  sold,  and  the 
proceeds  thereof  distributed  in  thirds  among  certain  other  named 
persons,  ascertainable  within  the  limits  of  the  Rule.  It  was  held 
that,  notwithstanding  the  invalidity  of  the  trust  for  sale,  the  legatees 
of  the  proceeds  of  sale  were  entitled  to  the  benefits  intended  for 
them  by  the  testator,  by  taking  the  property  as  real  estate.  If, 
however,  an  immediate  trust  is  created,  but  it  is  possible  that  no 
equitable  interest  under  it  may  arise  within  the  limits  of  the  Rule, 
the  whole  trust  is  bad  (p). 

In  executing  an  executory  trust,  the  Court  will,  if  possible,  mould  Executory 
the  limitations  in  such  a  way  as  to  avoid  infringing  the  Rule  *'''"'^- 
against  Perpetuities  (q). 

If  an  executory  trust  must  be  executed,  if  at  aU,  within  the 
required  limits,  and  the  trust,  when  executed,  is  such  as  would 
have  been  good  if  executed  by  the  testator,  it  is  valid.  The  possi- 
bility that  it  may  not  be  capable  of  such  execution  does  not  render 
it  wholly  void  (r).  Where  an  executory  trust  relating  to  leaseholds 
is  created  by  reference  to  a  trust  relating  to  freeholds,  and  would, 
if  applied  verbatim  to  the  leaseholds,  be  bad  for  remoteness,  it 
ought  to  be  so  modified  as  to  render  it  free  from  that  objection  (s). 
As  to  the  cases  where  executory  trusts  will  be  executed  cy-pres,  see 
above,  p.  289. 

With  regard  to  powers,  the  general  rule  is  that  if  a  power  can  be  when  power 
exercised  at  a  time  beyond  the  limits  of  the  Rule  (which  happens  ^  *°°  '^^™°**- 
where  the  donee  of  the  power  and  the  occasion  on  which  it  can  be 
exercised,  may  both  be  in  existence  beyond  the  limits  of  the  Rule) 
the  power  is  bad  (t).  Thus,  a  power  which  is  to  take  effect  on  a 
general  failure  of  the  issue  of  a  marriage,  or  a  power  to  appoint  by 
will  given  to  a  person  who  may  not  be  ascertained  within  the  limits 
of  the  rule,  is  bad  (u).     On  the  other  hand,  a  power  which  must  be 

(p)  Mainwaring   v.    Baxter,    5   Vos.  See  further  as  to  this  case  (which  Mr. 

458 ;  Re  Wood,  supra.  Oray  calls  "  a  case  of  extraordinary 

(g)  The  principal  cases  are,  Duhe  of  difficulty  ")  supra,  p.   29.1,  and  post, 

Newcastle    v.    Lincoln,    3    Ves.    387  ;  pp.  324,  343  ;  Marsden,  Perp.,  138. 
Banhen  v.  Le  Despencer,  10  Sim.  576  («)  Miles  v.  Harford,  12  Ch.  D.  691, 

(more  fully  in  7  Jur.  210) ;  Sackville-  quoted  below  in  Chap.  XX. 
West  V.  HohnesdaU,  L.  R.,  4  H.  L.  643  ;  (<)  Gray,  Perp.,  §  475. 

Miles  V.  Harford,  12  Ch.  D.  691.     As  to  (a)  Bristow  v.  Boothhy,  2  S.  &  St.  465 ; 

executory  trusts,  see  Chap.  XXIV.  Wollaston  v.  King,  L.  R.,  8  Eq.  165  ; 

(r)  Gray  on  Perp.,  §§  419  seq.,  citing  Morgan  v.  Qronow,  L.  R.,  16  Eq.  1  ;  Re 

Tregonweil  v.  Sydenham,  3  Dow,  194.  Hargreaves,  43  Ch.  D.  401. 
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Other 
examples. 


Where  donee 
is  a  living 
person. 


Blight  V, 
HartnoU. 


exercised,  if  at  all,  during  the  period  allowed  by  the  Rule,  is  not 
rendered  bad  by  the  fact  that  within  its  terms  an  appointment 
could  be  made  which  would  be  too  remote ;  as,  where  a  power  is 
given  to  A.  to  appoint  to  the  issue  of  himself  or  another  person  (v). 
The  mere  existence  of  such  a  power  does  not  affect  the  validity  of 
the  subsequent  limitations.  Thus,  if  a  testator  gives  property 
upon  trust  for  his  daughter  for  life,  with  power  to  appoint  a  life 
interest  to  any  husband  she  may  marry,  and  then  upon  trust  for  a 
class  not  ascertainable  until  the  determination  of  the  previous  trusts, 
the  power  is  capable  of  being  exercised  in  favour  of  a  husband  born 
after  the  testator's  death,  and,  if  it  is  so  exercised,  both  the 
appointment  and  the  subsequent  limitations  are  bad  for  remoteness. 
But  if  it  is  not  so  exercised,  the  subsequent  limitations  are  good  (w). 

And  a  trust  or  power  which  is  unlimited  in  point  of  form  may  be 
good  if  an  intention  appears  that  it  is  to  be  exercised  within  the 
period  allowed  by  the  Rule  (a;).  So  if  the  existence  of  a  collateral 
power  depends  on  an  estate  which  can  be  defeated  by  a  tenant  in 
tail,  the  power  is  good  (y). 

A  power  of  appointment  given  to  a  living  person  cannot  be  void 
for  remoteness,  because  it  must  be  exercised,  if  at  all,  during  his 
lifetime.  But  it  may  be  inoperative  if  it  is  a  special  power,  and  if 
the  objects  are  not  ascertainable  within  due  limits  of  time  (z). 
Thus,  a  power  given  to  A.  to  appoint  to  his  first  grandchild  who 
shall  be  born  five  years  after  his  death,  and  shall  attain  twenty-one.- 
cannot  be  exercised  at  all,  and  is,  therefore,  ineffectual.  And  it 
seems  that  the  efficacy  of  a  power  may  depend  on  events  which 
happen  after  its  creation. 

In  Blight  v.  HartnoU  (a),  a  testatrix  directed  the  surplus  income 
of  certain  landed  property  to  be  accumulated  for  the  purpose  of 
paying  off  the  mortgages  thereon,  and  when  that  had  been  done, 
she  directed  her  executors  to  sell  the  property  and  divide  the  pro- 
ceeds among  such  of  her  grandchildren  as  might  "  then  be  sur- 
viving," and  in  such  proportions  as  C.  H.  might  appoint.  C.  H. 
made  a  will  by  which  she  purported  to  exercise  the  power  in  favour 
of  certain  grandchildren  of  the  testatrix.  When  C.  H.  died,  the 
property  was  still  unsold.    Fry,  J.,  held  that  the  appointment  was 

M.  &  G.  365  ;  LanUUry  v.  OoUier,  2  K. 
&  J.  709,  post,  p.  311. 

(z)  Gray,  Perp.,§  476.  Mr.  Gray  gives 
as  an  example  the  case  of  a  non-ex- 
olusive  power  to  A.  to  appoint  to  all  his 
grandchildren  who  are  living  twenty- 
five  years  after  his  death. 

(o)  19  Ch.  D,  294. 


(«)  SovMedge  v.  Dorril,  2  Ves.  jun. 
357;  Slark  v.  Dakyna,  L.  R.,  10  Ch.  35. 
This  subject  is  referred  to  in  the  next 
section,  p.  318. 

(w)  Ee  Bowles,  [1905]  1  Ch.  371,  post, 
p.  356. 

ix)  Re  Lord  Sudeley  and  Baines, 
[1894]  1  Ch.  334,  post,  p.  312. 

{y)  See  Briggs  v,  Earl  of  Oxford,  1  D, 
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bad,  on  two  independent  grounds  :  first,  on  the  ground  that  it  was  chapter  x. 
made  before  the  property  was  sold,  and,  secondly,  on  the  ground 
that  the  "  gift  "  was  void  for  remoteness  because  the  class  of  grand- 
children living  at  the  time  of  the  sale  could  not  be  ascertained  within 
the  limits  allowed  by  the  Rule  against  Perpetuities.  But,  as  Mr. 
Gray  points  out  (6),  if  the  first  ground  was  good,  it  followed  that  the 
power  could  not  be  exercised  unless  the  sale  took  place  in  the  lifetime 
of  C.  H.,  and  was  therefore  not  objectionable  on  the  ground  of 
remoteness.  Mr.  Marsden  (c)  suggests  that  the  trust  for  sale  was 
itself  void  for  remoteness,  although  no  reference  to  the  point  is  made 
in  the  judgment  of  Fry,  J.  It  is  submitted  that  the  first  ground 
given  by  Fry,  J.,  is  unsound  and  that  the  case  was  rightly  decided 
on  the  second  ground.  If,  however,  the  property  had  been  sold 
during  the  lifetime  of  C.  H.,  it  seems  clear  that  she  might  have  made 
a  valid  appointment  to  any  of  the  testatrix's  grandchildren.  If  so, 
it  follows  that  a  power  of  appointment  may  be  effectual  or  ineffectual 
according  to  the  events  which  happen  after  its  creation. 

A  power  may  be  divisible,  as  regards  the  donee,  so  as  to  be  Divisible 
equivalent  to  two  powers,  and  if  one  of  them  is  good,  it  is  not  P^^®''^- 
affected  by  the  badness  of  the  other.    Thus,  a  power  for  A.  or  the 
trustees  for  the  time  being  of  the  testator's  will  to  raise  a  certain 
sum  of  money  for  purposes  not  necessarily  within  the  proper  limits, 
may  be  good  as  to  A.  and  bad  as  to  the  trustees  (/). 

Limitations  in  default  of  appointment  under  a  power  which  is 
void  for  remoteness  are  good,  unless  they  are  themselves  obnoxious 
to  the  Rule  against  Perpetuities  (g). 

As  to  the  validity  of  appointments  under  powers,  see  the  next 
section  (p.  316). 

Mr.  Jarman  remarks  (h)  that  "  at  one  period  it  was  much  doubted  As  to  validity 

whether  a  power  of  sale  introduced  into  a  deed  or  will  containing  °^  indefinite 

■■^  °   powers  of 

limitations  in   strict  .settlement,   and    which  was   not  m    terms  sale. 

restricted  in  its  exercise  to  the  period  allowed  by  law,  was  valid. 

The  affirmative  has  now  been  decided  in  several  instances  (i) ;  and  in 

Boyce  v.  Harming  (j)  the  same  rule  was  applied  where  the  indefinite 


(6)  Perp.,  §  476,  n.  Freestone,    10    ib.     225 ;      Waring    v. 

(c)  Perp.,  238.  Coventry,  1  My.  &  K.  249 ;    and  see  1 

(J)  Attenborough   v.  Altenborougli,  1  Hayes's  Introd.  5th  edition,  497 ;   Cole 

K.  &  J.  296.  V.  Sewell,  4  D.  &  War.  32  ;   Lantsbery 

(g)  Re  Abbott,  [1893]  1  Ch.  54.  v.  GolUe.r,  2  K.  &  J.  709. 

(h)  First  edition,  p.  250.  (j)  2  Cr.  &  J.  334 ;  see  also  Wood  v. 

(«•)  BiddU   V.  Perkins,  4  Sira.   135;  White,  4  My.  &  Cr.  482;    NeUon  v. 

Powis  V.  Capron,  ib.  138,  n.  ;   Wallis  v.  Callow,  15  Sim.  353. 
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CHAPTER  X.  power  occurred  in  a  settlement  containing  limitations  to  A,  for  life, 
with  remainder,  subject  to  a  jointure  rent  charge,  to  the  children 
of  A.  in  fee,  with  a  cross  executory  limitation,  in  case  of  any  of  the 
children  dying  under  age  and  without  issue.  These  cases  seem  to 
have  dispelled  the  alarm  which  was  created  by  Lord  Eldon's  remarks 
in  Ware  v.  Polhill  (k) ;  and  it  is  observable  that,  in  several  of  the 
cases  referred  to,  the  validity  of  the  power  was  considered  to  be  so 
clear,  that  a  title  derived  under  it  was  forced  upon  the  acceptance 
of  a  purchaser.  In  practice,  it  often  occurs  that  a  sale  is  made  imder 
a  will  which  empowers  the  testator's  trustees,  and  the  survivor  and 
the  heirs  of  the  survivor,  to  sell  his  real  estate  (most  commonly  his 
copyholds,  in  order  to  avoid  the  necessity  of  the  trustees  being 
admitted  previously  to  a  sale),  without  any  restriction  in  point  of 
time.  .  .  .  The  manner  in  which  the  objection  to  the  validity  of 
indefinite  powers  of  sale  in  settlements  was  disposed  of  in  the  recent 
cases,  leaves  no  room  for  doubt  on  this  point.  Indeed,  it  is 
observable  that,  in  the  early  case  of  Holder  v.  Preston  (I),  the  Court 
of  King's  Bench  granted  a  mandamus  to  compel  the  lord  of  a  manor 
to  admit  the  purchaser  of  copyholds,  claiming  under  the  bargain 
and  sale  of  trustees  of  a  will,  whose  power  was  wholly  unrestricted, 
and  the  validity  of  which  does'  not  appear  to  have  been  called  in 
question." 
Ceaaer  of  The  reason  for  holding  such  a  power  to  be  valid  is  not,  as  is  some- 

power  o  sa  e.  ^jjj^gg  g^j^^  ^Yiat  it  facilitates  alienation  ;  the  true  reason  is  that 
when,  by  the  death  of  a  tenant  for  life,  or  (in  the  case  of  a  strict 
settlement  of  land)  by  the  coming  of  age  of  a  tenant  in  fee  or  in  tail, 
the  power  is  no  longer  needed,  it  naturally  ceases  (wi).  But  even 
where,  on  the  death  of  a  tenant  for  life,  the  property  becomes  abso- 
lutely vested  in  persons  sui  juris,  the  power  of  sale  is  not  put  an  end 
to  if  it  appears  to  be  the  intention  of  the  testator  that  it  should 
still  be  exerciseable  in  order  to  efEect  a  division  of  the  property : 
such  a  power  is  good,  because  it  must  be  exercised  within  a  reason- 
able time  after  the  death  of  the  tenant  for  life,  and  it  can  at  any 
time  be  put  an  end  to  by  the  beneficiaries  (n).  So  an  unlimited 
power  of  sale  maybe  good,  if  it  is  intended  to  be  exercised  (if  at  all) 

(k)  11  Ves.  257  ;    as  to  which,  see  by  Mr.  Jarman.] 
some  observations,  1  Jarm.  Pow.  248,  n.  (m)  Cole  v.  Sewell,  4  Dr.  &  War.  32  • 

(I)    2     Wils.     400.      "  The  prudent  Lantshery  v.  Collier,  2  K.  &  J.  709 ; 

draughtsman,  however,  will  not  allow  WolUy  v.  Jenkins,  23  Bea.  53    3  Jiir' 

his  conadenoe  in  the  validity  of  in-  N.  S.  321  ;   Taite  v.  Swinstead,  26  Bea. 

deBnite  powers  of  sale  to  induoe  him  to  525  ;   Peters  v.  Lewes  &  East  Orinstead 

omit  an  express  restriction,  confining  Bail.  Co.,  16  Ch.  D.  703,  18  Ch  D  429 
the  power  to  the  period  prescribed  by  (»)  Re  Cotton's  Trustees  and  School 

the  Rule  agamst  Perpetuities."  [Note  Board  for  London,  19  Ch.  D  624 
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witliin  a  reasonable  time  after  the  testator's  death  :    e.g.,  to  pay    chapter  x. 
debts  and  legacies  (o). 


With  regard  to  the  validity  of  trusts  and  powers  of  management  Trusts  and 
and  accumulation  inserted  in  strict  settlements  of  land,  the  following  powers  during 
statement,  with  the  accompanying  notes,  is  taken  from  the  third  of  tenants 
edition  of  this  work,  by  Messrs.  Wolstenholme  and  Vincent :  "  In  '°  **"• 
all  cases  where  under  a  deed  or  will  a  strict  settlement  is  created, 
and  (as  is  usually  done)  power  is  given  to  the  trustees  during  the 
minority  of  any  person  entitled  under  the  settlement  to  manage  and 
let  the  property  and  receive  the  rents  and  profits  (p),  or  to  cut 
timber  and  sell  it  (q),  and  invest  the  moneys  arising  thereby  in  the 
purchase  of  other  lands  to  be  settled  to  the  same  uses,  the  exercise 
of  these  powers  must  be  carefully  restricted  to  the  period  of  the 
minorities  of  tenants  in  tail  by  purchase,  else  the  powers  will  be 
altogether  void  (r)." 


(o)  Re  Lord  Sudeley  and  Baines, 
11894]  1  Ch.  334 ;  Jie  Jump,  [1903]  1 
Ch.  129  ;  Be  Dyson  and  Fowke,  [1896] 
2  Ch.  720. 

(p)  "  Lade  v.  Holford,  1  W.  Bl.  428, 
Amb.  479,  Fearne,  C.  R.  530,  n.  ; 
Browne  v.  Sioughton,  14  Sim.  369 ; 
Scarisbrick  v.  SkelmersdaU,  17  Sim.  187; 
Turvin  v.  Netocome,  3  K.  &  J.  16. 
See  also  Floyer  v.  Banhes,  L.  R.,  8  Eq. 
115,  where  the  powers  were  annexed  to 
an  anterior  term." 

(q)  "  Ferrand  v.  WiUon,  4  Hare, 
373." 

(r)  "  Mr.  Lewis,  in  the  supplement  to 
his  work  on  Perpetuities,  doubts  the 
correctness  of  the  decision  in  Browne  v. 
Stoughton,  conceiving  that  such  trusts 
are,  lilM  executory  limitations  engrafted 
on  an  estate  tail,  barrable  along  with 
the  estate  tail,  and  therefore  not  void 
for  remoteness.  But  the  trustees 
clearly  have  an  actual  estate  in  the 
lands,  which  estate  Ls  not  subsequent  or 
collateral,  but  anterior  to  the  estate  tail, 
and  the  trusts  declared  cannot  therefore 
be  affected  by  any  act  of  the  tenant  in 
tail.  This  is  clear  from  Marshall  v. 
Holloway,  where  there  was  no  term 
anterior  to  the  estate  tail,  nor  was  the 
destination  of  the  aoounjulated  fund  (if 
made)  too  remote,  being  identical  with 
that  of  the  general  personalty,  the  gift 
of  which  was  held  good.  The  sole 
ground  of  the  determination  therefore 
was,  that  the  trust  for  aocumvilation 
could  not  be  split  or  severed,  so  as  to 
place  part  before  the  first  estate  tail 
(which  would  be  neither  too  remote  nor 
barrable),  and  part  after  (which  would 


be  too  remote  if  it  were  not  barrable). 
The  whole  was  an  entire  limitation,  and 
must  stand  or  fall  together  (see  Pick- 
ford  V.  Brotim,  2  K.  &  J.  426).  If  in 
Browne  v.  Stoughton  the  trust  had  been 
barrable  along  with  the  estate  tail, 
some  startling  results  would  follow. 
Suppose,  for  instance,  that  instead  of 
an  accumulation  being  directed  during 
minority,  it  had  been  directed  during 
the  first  twenty-one  years  after  the  tes- 
tator's death  to  raise  money  for  pay- 
ment of  legacies,  it  must  follow  that  the 
tenant  in  tail,  if  of  full  age,  could  bar 
the  trust,  and  deprive  the  legatees  of 
their  legacies.  The  case  of  Browne  v. 
Stoughton  cannot  therefore  be  distin- 
guished from  that  of  Lord  Southampton 
V.  Marquis  of  Hertford,  2  V.  &  B.  54,  on 
the  ground  that,  in  the  latter,  a  term 
was  created  anterior  to  the  estate  tail ; 
indeed,  Lord  Eldon,  in  Marshall  v. 
Holloway,  2  Sw.  445,  expressly  said  that 
that  made  no  difference.  See  also  3 
Jur.  N.  S.,  pt.  a.  181.  Mr.  Sanders, 
the  well-known  writer  on  Uses,  went 
even  further  than  Mr.  Lewis :  in  an 
opinion  of  his  (Sanders  on  Uses,  5th 
edition,  p.  203,  n.)  he  says,  with  respect 
to  Lord  Southampton  v.  Marquis  of 
Hertford,  '  It  is  not  easy  to  discover  the 
ground  of  the  decision,  but  it  is  to  be 
observed  that  the  term  of  1000  years 
preceded  the  limitations  in  tail ;  and  it 
seems  to  be  inferred  that  a  recovery  by 
tenant  in  tail,  subject  to  the  term,  did 
not  destroy  the  preceding  trusts  of  the 
term.  If  this  be  the  case,  there  is  a 
great  fallacy  in  the  inference ;  for  the 
trusts  of  a  term  created  for  the  purposes 


314  PERPETUITY    AND    REMOTENESS. 

CHAPTER  X.  The  question  of  the  validity  of  trusts  and  powers  of  the  nature 
Trusts  for  above  referred  to  has  given  rise  to  considerable  discussion.  It 
management,   jg  explained,  in  another  section  of  this  chapter,  that  where  a  term 

&c.,  of  settled  -"^  .  i  ,    ,      ,    -i  i   •      j.t        j! 

land.  vested  m  trustees  is  precedent  to  the  estate  tail,  and  is,  theretore, 

not  barrable,  the  trusts  annexed  to  the  term  wiU  be  void  for  remote- 
ness if  they  exceed  the  limits  allowed  by  the  Eule  against  Perpetui- 
ties (s),  and  the  same  principle,  of  course,  applies  if  the  trusts  are 
annexed  to  a  fee  simple  estate  vested  in  the  trustees.  It  may,  however, 
happen  that  the  trusts  are  of  such  a  nature  that  they  must  necessarily 
cease  to  exist  if  the  entail  is  barred,  and  it  has  been  suggested  that 
in  such  a  case  a  different  principle  ought  to  be  applied.  In 
Lade  v.  Holford  (t),  land  was  devised  to  trustees  to  the  use  of  B. 
and  his  sons  in  tail  in  strict  settlement,  with  a  proviso  directing 
the  trustees,  whenever  any  tenant  for  life  or  in  tail  should  be  under 
the  age  of  twenty-six  years,  to  enter  and  take  the  rents  and  profits, 
and  after  paying  certain  sums  to  apply  the  residue  in  the  purchase 
of  lands  to  be  settled  in  the  same  way  :  it  was  held  that  these 
trusts  were  void.  In  Browne  v.  Stoughton  (m),  land  was  devised  to 
trustees  in  trust  for  A.  for  life,  and  on  his  death  in  trust  for  his  sons 
in  tail  male,  with  a  declaration  that  so  long  as  any  person  beneficially 
entitled  in  possession  should  be  imder  twenty-one,  the  trustees 
should  accumulate  the  rents  and  invest  the  same  in  the  purchase  of 
land  to  be  settled  on  the  same  trusts  :  it  was  held  by  ShadweU,  V.-C, 
that  the  trust  was  void  for  remoteness.  In  Ferrand  v.  Wilson  {v), 
land  was  devised  to  the  use  of  the  testator's  executors  upon  the 
trusts  after  declared  and  subject  thereto  to  the  use  of  certain 
persons  and  their  sons  in  tail  male,  and  power  was  given  to  the 
executors  until  some  person  entitled  to  an  estate  tail  or  some 
greater  estate  attained  twenty-one  years  (w),  to  cut  timber  and 

of  a  settlement,  must  follow  the  ulti-  V.  &  B.  54 ;  Marshall  v.  Holloway,  2 

mate  devolution  of  the  inheritance,  and  Swanst.  432.     As  to  the  case  of  Fer- 

not  the  inheritance  the  trusts  of  the  rand  v.  Wilsort'  (4  Ha.  373),  see  Parwell 

term.     A  recovery  by  tenant  in  tail  on  Powers,   HI.     As  to  the  case  of 

would  acquire  the  fee  simple,  and  ren-  Lade   v.  Holford    (1  W.  Bl.   428),  see 

der  the  term  attendant  on  the  inheri-  Feame,  Cont.  Rem.  530 :    Gray,  Perp. 

tanoe  discharged  of  the  trusts  for  accu-  §  464  (n.). 

mulation.'     The  reader  will,  however,  (i)  1  W.  Bl.  428. 

have  seen  from  the  decision  in  Case  v.  (u)  14  Sim.  369.     Followed  by  Wood, 

Drosier,    that    Mr.    Sanders'    opinion  V.-C,  in  Turvin  v.  Newcome,   3  K.  & 

cannot  now  bo  taken  as  a  correct  view  J.  16,  and  Chatterton,  V.-C, in.  Cochrane 

of  the  law  on  this  point."    (This  note,  as  v.  Cochrane,  11  L.  K.  Ir.  361. 

mentioned  above,   is  taken  from  the  (u)  4  Ha.  344. 

third  edition  of  this  work  by  Messrs.  \w)  In   the   statement   of   the    will 

Wolstenholme  and  Vincent.)  (p.  352)  the  age  Li  given  as  twenty 

(s)  Case  V.  Drosier,  2  Kee.  764  ;  5  years,  but  this  is  obviously  a  misprint : 

Myl.   &  Or.   246 ;  post,  p.   324  ;  Lord  see  p.  373. 
Sovthampton  v.  Marquis  of  Hertford,  2 
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apply  the  proceeds  in  the  payment  of  debts  and  legacies,  and  the 
surplus  in  the  purchase  of  lands  to  be  settled.  Wigram,  V.-C,  held 
the  power  to  be  too  remote.  In  Floyer  v.  Banhes  (x),  a  power  to 
enter  and  manage  settled  estates  during  minorities  was  given  to 
the  trustees  of  an  overriding  term  of  500  years,  the  surplus  proceeds 
to  be  employed  in  improving  the  estates  :  Eomilly,  M.  E.,  said  the 
right  of  entry  was  clearly  too  remote. 

Again,,  in  Sykes  v.  Sykes  (y),  land  was  settled  in  tail  subject  to 
a  term  vested  in  trustees  upon  trust,  in  the  event  of  any  of  the 
testator's  younger  sons  or  their  issue  becoming  seised  in  possession 
of  the  estate  by  virtue  of  the  will,  to  raise  certain  sums  :  it  was 
held  by  Wickens,  V.-C,  on  the  authority  of  Case  v.  Drosier,  that 
the  trust  was  void  for  remoteness  (z).  On  the  other  hand,  in  Long- 
field  V.  Bantry  {a),  a  gift  of  personal  property  upon  trust  to  purchase 
land  and  settle  it  on  the  testator's  son  in  strict  settlement,  and  in 
the  meantime  to  apply  the  income  in  improving  other  estates 
settled  by  the  wUl,  "  and  for  the  benefit  of  the  inheritance  in  the 
said  estates,  so  long  as  the  same  shall  be  enjoyed  by  my  said  son 
or  his  descendants,"  was  held  good,  principally,  as  it  seems,  on 
the  ground  that  the  trust  was  of  a  temporary  character.  The 
reason  does  not  appear  to  be  satisfactory,  for  in  applying  the 
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(x)  L.  R.,  8  Eq.  115. 

(y)  L.  R.,  13  Eq.  56. 

(z)  These  cases  have  been  much  dis- 
cussed. See  Lewis  on  Perp.,  Suppl. 
174  seq.  ;  3  Jurist  N.  S.  (pt.  2)  181  ; 
Messrs.  Wolstenholme  and  Vincent's 
note  in  the  earlier  editions  of  this  work, 
ante,  p.  313;  3  Davids'  Free.  465, 
n. ;  Gray  on  Perp.,  §  456  seq.  It  is  sug- 
gested by  Mr.  Lewis  and  Mr.  Ctray  that 
Browne  v.  Stoughton  was  wrongly  de- 
cided, because  the  tenant  in  tail  had 
a  vested  interest  in  the  aooumulated 
fund,  and  that  by  barring  the  entail  he 
could  put  a  stop  to  the  accumulation  ; 
and  Mr.  Gray  thinks  that  Ferrand  v. 
Wilson  and  Sykes  v.  Sykes  were  wrongly 
decided,  because  barring  the  entail 
would  in  Ferrand  v.  Wilson  have  de- 
stroyed the  power,  and  in  Sykes  v.  Sykes 
have  made  it  impossible  to  carry  the 
trusts  into  effect.  But  I  cannot  help 
thinking  that  there  is  a  certain  amount 
of  confusion  in  the  application  of  the 
modem  Rule  against  Perpetuities  to 
limitations  and  trusts  annexed  to  an 
estate  tail.  Limitations  subsequent  to 
estates  tail  existed  at  common  law  be- 
fore the  modern  Rule  against  Per- 
petuities was  heard  of,  and  no  objection 
could  be  taken  to  them  on  the  score  of 


their  tending  to  a  perpetuity  in  the  old 
sense  of  the  term  (supra,  p.  283),  be- 
cause they  were  always  liable  to  be 
destroyed  by  the  entail  being  barred ; 
and  the  same  principle  appUed  to 
limitations  subsequent  to  or  in  defeas- 
ance of  an  estate  tail  created  by  way 
of  use  or  trust.  In  other  words,  such 
limitations  were  not  within  the  mischief 
which  the  modern  Rule  against  Per- 
petuities was  invented  to  prevent.  But 
trusts  for  management,  accumulation, 
and  purchase  of  lands  to  be  settled, 
stand  on  a  totally  different  footing : 
such  trusts  do  not  in  any  way  resemble 
any  estate  recognised  by  the  common 
law ;  on  the  contrary,  they  are  an 
interference  with  the  normal  incidents 
of  an  estate  tail,  and  their  effect  may 
be  to  alter  the  interests  of  persons 
taking  under  the  settlement  at  some 
remote  date.  As  Shadwell,  V.-C,  said 
in  Broivne  v.  Stoughton,  if  there  were  a 
succession  of  minorities,  the  trusts 
might  continue  for  an  indefinite  time. 
They  are,  therefore,  within  the  mischief 
of  the  modern  Rule  against  Perpetuities, 
and  are  void  unless  restricted  within 
its  hmits  [C.  S.]. 
(o)  15  L.  R.  Ir.  101. 
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Rule  against 
Perpetuities 
does  not 
apply  to 
aooumula- 
tions  for 
payment  of 
debts. 


Eule  against  Perpetuities,  possibilities,  not  probabilities,  must 
be  regarded. 

The  correctness  of  the  principle  laid  down  in  Lade  v.  Holford, 
Browne  v.  Stoughton,  and  SyJces  v.  SyJees  is  now  generally  recognised, 
and  powers  of  management,  accumulation,  &c.,  in  a  strict  settlement 
are  therefore  always  restricted  to  tenants  by  purchase  (b). 

The  invalidity  of  such  trusts  admits,  however,  of  one  exception, 
namely,  where  the  fund  arising  therefrom  is  to  be  applied  in  discharge 
of  incumbrances  affecting  the  estate  (c),  for  then  they  only  prescribe 
a  particular  mode  of  paying  the  incumbrances,  which,  in  case  of  a 
mortgage,  the  incumbrancer  himself  might  adopt  by  entering  into 
receipt  of  the  rents  and  profits,  and  may  at  any  time  be  put  an  end 
to,  either  by  the  owner  paying  the  incumbrance,  or  the  incumbrancer 
enforcing  his  claim  against  the  corpus  of  the  property ;  thus,  there 
is  no  restraint  on  alienation.  As  the  payment  of  all  the  debts  of  a 
testator  can  now  be  enforced  out  of  his  real  as  well  as  his  personal 
estate,  there  seems,  on  the  principle  above  noticed,  no  reason  at  the 
present  day  to  doubt  the  validity  of  a  trust  for  the  accumidation  for 
any  period,  however  long,  of  the  income  of  all  or  any  part  of  a  tes- 
tator's property,  whether  real  or  personal,  for  the  purpose  of  paying 
his  debts  (d). 


Appointee 
under  a 
special  power 
must  be 
competent 
to  have  taken 
immediately 
from  the 
donor. 


(C)  Appointments  under  Powers. — Mr.  Jarman  remarks  (e) 
that  "  in  the  case  of  appointments,  testamentary  or  otherwise,  under 
powers  of  selection  or  distribution  in  favour  of  defined  classes  of 
objects,  the  appointees  must  be  persons  competent  to  have  taken 
directly  under  the  deed  or  wUl  creating  the  power  (/).  The  test, 
therefore,  by  which  the  validity  of  every  such  gift  must  be  tried  is, 
to  read  it  as  inserted  in  the  deed  or  wUl  creating  the  power,  in  the 
place  of  the  power.  Attention  is  often  called  to  this  doctrine  in 
practice,  where  a  power  having  been  reserved  by  an  ante-nuptial 
settlement  to  one  or  both  of  the  marrying  parties,  to  appoint  an 

(6)  3  Davids,  Conv.  464. 

(c)  Lord  Southampton  V.  Marquis  of 
Hertford,  2  V.  &  B.  54,  see  p.  05 ;  Bate- 
man  V.  HotchUn,  10  Beav.  426  ;  Briggs 
V.  Earl  of  Oxford,  1  D.  M.  &  G.  363,  and 
see  Baeorh  v.  Proctor,  T.  &  E.  40.  In 
the  two  first  cited  cases  there  was  a  pre- 
ceding term,  so  that  it  is  absolutely 
necessary  to  refer  them  to  this  special 
ground.  See  also  Oilbertsonv.  Richards, 
5  H.  &  N.  453,  and  the  observations  of 
Kay,  J.,  and  Jessel,  M.  R.,  thereon  in 
London  &  Soulh-Western  Rail.  Go.  v. 
Gomm,  20  Ch.  D.  at  pp.  573,  577,  citing 
Sugd.  Row.,  8th  edition,  p.  16. 


(d)  Texoart  v.  Lawson,  L.  R.,  18  Eq. 
490. 

(e)  First  edition,  p.  248. 

(/)  Orortvpe  v.  Barrow,  4  Ves.  681 ; 
Robinson  v.  Hardcastle,  2  T.  R.  241,  380, 
781.  Similarly  where  a  post-nuptial 
settlement  is  made  in  pursuance  of  an 
agreement  on  marriage,  the  date  of  the 
agreement,  not  of  the  settlement,  must 
be  considered  on  the  question  of  per- 
petuity, Gooke  v.  Goohe,  38  Ch.  D.  202. 
In  Brvdenell  v.  Elwes,  1  East,  442, 
the  appointment  was  void  for  excess, 
not  for  remoteness  or  perpetuity. 
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estate  or  fund  among  the  issue  generally  of  the  marriage,  the  donee 
wishes  to  exercise  it  by  making  a  settlement  of  the  property  on  the 
children  of  the  marriage  for  life,  with  remainder  to  their  children  or 
issue  ;  this,  it  is  obvious,  cannot  be  done  ;  for,  as  the  grandchildren 
of  the  marryiag  persons  could  not  have  been  made  objects  of  gift 
immediately  under  the  limitations  of  the  settlement,  since  they  do 
not  (like  children)  necessarily  come  in  esse  during  the  lives  of  either 
of  the  parties  then  in  being,  they  cannot  take  under  the  appointment 
founded  on  such  settlement  {h).  In  order  to  bring  the  appointment 
within  the  prescribed  limit,  it  must  be  confined  to  such  issue  as  shall 
be  born  in  the  lifetime  of  the  marrying  parties,  or  one  of  them,  or  of 
some  other  person  living  at  the  time  of  the  execution  of  the  settle- 
ment, and  during  the  period  (as  the  case  of  Cadell  v.  Palmer  allows 
us  to  say  {i) )  of  twenty-one  years  afterwards,  unless  the  vesting  is 
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(h)  Bristol!)  v.  Warde,  2  Ves.  jun.  336  ; 
Orompe  v.  Barrow,  4  Ves.  681.  See 
also  Bobinaon,  v.  Eardcastle,  2  T.  R. 
241,  380,  781  ;  Re  Brovm  and  8My,  3 
Ch.  D.  156  ;  Rr  Warren's  Trusts,  26  Ch. 
D.  208.  The  decision  in  Hutchinson  v. 
Tottenham,  [1898]  1  Ir.  E.  403,  is 
oritioised  by  Mr.  Gray,  404,  n.  The 
cases  of  D'Abhadie  v.  Bizoin,  Ir.  E.,  6 
Eq.  205,  and  Whitby  v.  Mitchell,  44  Cai.' 
D.  85,  rest  on  a  different  principle : 
the  appointments  in  these  ca^es  were 
void  under  the  old  Rule  against  Per- 
petuities, ante,  p.  281. 

The  first  edition  of  this  work  contained 
the  following  note  by  Mr.  Jarman  :  "  It 
frequently  happens  that  a  parent, 
having  a  power  of  appointment,  is 
desirous,  on  the  marriage  of  a  child,  one 
of  the  objects  of  the  power,  to  make  a 
settlement  in  favovu:  of  such  child,  and 
also  of  the  intended  husband  or  wife, 
and  the  issue  of  the  marriage.  The 
purpose  may  be  accomplished,  if  the 
child  is  of  age  and  the  power  authorises 
an  appointment  by  deed,  by  making  an 
absolute  appointment  in  favour  of  the 
child  ;  who  then,  by  the  same  (or  more 
usually  by  a  separate)  deed,  settles  the 
appointed  property  upon  the  several 
objects  of  the  intended  marriage  ;  and 
in  such  case  it  is  conceived  that,  even  if 
it  could  be  shewn  that  the  appointment 
was  made  with  the  express  previous 
understanding  that  it  should  be  followed 
by  such  a  settlement,  the  validity  of  the 
appointment  would  not  be  affected ; 
though  equity  certainly  is  very  jealous 
of  all  .such  transactions,  and  if  there  is 
any  previous  contract  for  benefiting 
the  donee  himself,  even  though  only 
extending  to  a  loan  of  the  appointed 


sum,  the  appointment  would  clearly  be 
bad.  Of  course  it  is  de.sirable,  even  in 
making  such  a  settlement  as  is  above 
suggested,  to  avoid  shewing  that  it  was 
the  result  of  a  previou-s  arrangement 
between  the  appointor  and  appointee. 
If  the  marrying  child  is  a  minor,  the 
appointment  might  be  made  in  favour 
of  any  other  child,  being  adult,  who 
would  then  make  the  intended  settle- 
ment. Where  the  power  in  question  is 
exeroiseablo  by  will  only,  the  donee's 
desire  to  embrace  the  issue  of  the  ap- 
pointee, or  any  other  persons  who  are 
not  objects  of  the  power,  of  course  can- 
not be  attained  by  any  such  means  ; 
and  the  nearest  approach  which  can  be 
made  to  the  scheme  is,  in  the  first  in- 
stance, to  appoint  the  property  to  the 
child  absolutely,  and  then,  to  enjoin 
him  to  execute  the  desired  settlement 
of  the  appointed  property  ;  and,  as  an 
inducement  to  his  doing  so,  to  make  it 
the  condition  of  some  otter  benefit  which 
he  is  to  derive  under  the  will."  Some 
caution  should  be  observed  before 
adopting  the  suggestion  of  Mr.  Jarman 
that  on  the  marriage  of  a  minor  an 
appointment  imder  a  power  to  appoint 
to  children  might  be  made  to  an  adult 
child  who  would  then  settle  the  fund. 
See  Pryor  v.  Pryor,  2  De  G.,  J.  &  S.  205  ; 
Birley  v.  Birley,  25  Beav.  299  ;  and  see 
Re  Turner's  Settled  Estates,  28  Ch.  D. 
205,  at  pp.  216,  217.  [Note  by  Mr. 
Robbins  in  the  fifth  edition  of  this  work.] 
(i)  It  will  be  remembered  that  the 
exact  terms  of  the  modem  Rule  against 
Perpetuities  were  not  settled  until  the 
decision  in  Cadell  v.  Palmer,  in  1833. 
The  first  edition  of  Mr.  Jarraan's  book 
was  published  in  1844. 
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Limits  of  the 
principle. 


Effect  of 
power  and  ap- 
pointment, or 
one  of  them, 
embracing 
too  wide  a 
range  of 
objects. 


postponed  (as  it  commonly  is)  to  majority,  whicli  would  absorb  the 
twenty  -  one  years ;  and  even  in  regard  to  the  children  of  the 
marriage,  the  vesting  of  the  shares  must  not  be  protracted  beyond 
the  decease  of  the  surviving  parent,  and  the  attainment  of  ma- 
jority "  (/),  or  beyond  the  period  of  twenty-one  years  from  the 
decease  of  the  surviving  parent. 

But  Mr.  Jarman's  test  requires  some  qualification,  for  "  it  is  not 
meant  that  the  precise  language  of  the  instrument  exercising  the 
power  is  to  be  read  into  the  instrument  creating  it "  (k).  If  the 
appointment  is  made  by  will,  it  does  not,  owing  to  the  ambulatory 
nature  of  the  instrument,  take  effect  until  the  testator's  death, 
and  it  follows  that  the  persons  intended  to  take  under  the 
appointment  are  not  ascertained  until  that  time.  Thus  under  a 
power  to  appoint  to  the  testator's  issue,  an  appointment  to  A.,  a 
daughter  of  the  testator,  for  life,  and  after  her  death  to  her  next  of 
kin,  is  good  if  A.  is  born  in  the  testator's  lifetime,  and  if  her  next 
of  kin  are  issue  of  the  testator  (kk).  In  a  case  in  which  a  question 
of  this  nature  arose,  the  testator  gave  property  upon  such 
trusts  for  the  benefit  of  C.  T.  and  his  present  and  future  issue  as 
A.  B.  should  appoint ;  A.  B.  by  her  will  appointed  it  in  trust  for 
C.  T.  for  life,  and  after  his  death  for  all  his  children  who  had  attained 
or  should  attain  twenty-five  if  born  in  her  lifetime,  or  twenty-one  if 
born  after  her  decease.  All  of  C.  T.'s  children  attained  twenty-five 
before  A.  B.'s  death.  It  was  held  that  upon  the  appointment  taking 
effect,  namely,  at  A.  B.'s  death,  the  shares  of  the  appointees  were 
vested  and  ascertained,  and  that  the  appointment  was  therefore 
good  (l). 

This  principle  seems  to  have  been  overlooked  in  Re  Wright  (m). 

Where  a  power  does  in  terms  authorise  an  appointment  to  issue 
only  who  are  born  within  due  limits,  an  appointment  to  a  more 
extensive  range  of  issue  would  be  totally  void  if  made  to  the  whole 
as  a  class  to  take  as  tenants  in  common,  for  the  shares  of  the  issue 
who  are  within  the  line  could  not  be  ascertained  (n).  But  in  the 
converse  case,  viz.  that  of  the  power  embracing  issue  generally 


(i)  Masscy  v.  Barton,  7  Ir.  Eq.  95. 

(k)  Per  Joyce,  J.,  in  Re  Thompson, 
[1906]  2  Ch.  199. 

(hk)  Re  Goulman,  30  Ch.  D.  186. 

(/)  Re  Thompson,  supra. 

(m)  [1906]  2  Ch.  288.  According  to 
a  note  in  the  Law  Quarterly  Review 
(xxiii.  9),  the  invalidity  of  the  limita- 
tions in  this  case  resulted  from  a  num- 
ber of  complicated  provisions  not  re- 
ferred to  in  the  report. 


(n)  In  the  first  edition  Mr.  Jarman 
stated  that  such  an  appointment  would 
be  good  pro  tanto,  on  the  ground  that 
"as  the  issue  who  are  beyond  the  lin  e  are 
also  strangers  to  the  power,  the  instru- 
ment would  be  simply  nugatory  quoad 
the  shares  of  the  remote  appointees." 
But  this  opinion  ia  clearly  unsound,  for 
the  reason  given  in  the  text.  See  the 
third  edition  of  this  work,  p.  272  ;  Gray 
on  Pei-p.,  §  638. 
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and  the  appointment  being  duly  restricted  to  issue  within  the    chaptek  x. 

prescribed  boundary,  there  can  be  no  doubt  that  the  appointment 

would  be  good  (o).     If  the  power  and  appointment  both  embrace 

too  AYide  a  range  of  objects,  and  the  appointment  is  made  to  the 

children  or  issue  as  a  class,  it  wiU,  according  to  the  general  principle 

before  adverted  to,  be  void  in  toto,  as  well  as  to  members  of  the  class 

who  are  within,  as  to  those  who  are  not  within,  the  line  (p). 

If,  however,  a  separate  sum  is  appointed  to  each  member  of  the  Separate  and 
class  independently  of  the  others,  the  appointment  is  good  as  to  severable  ap- 
those  who  come  within  the  limits  allowed  by  the  Eule,  and  bad  as 
to  the  others  (g).  And  if  the  power  and  the  appointment  are  so 
limited  that  the  shares  of  all  the  appointees  can  be  ascertained 
within  the  proper  limits,  no  question  of  remoteness  arises  ;  the 
appointment  is  good  as  to  the  appointees  who  are  objects  of  the 
power,  and  void  as  to  the  others  (r).  In  Re  Farncombe's  Trusts  (s), 
A.  had  a  power  to  appoint  to  her  issue,  "such  issue  to  be  born 
before  any  such  appointment "  ;  A.  by  deed  appointed  to  her 
daughter  B.  for  life  and  after  her  death  to  her  children,  at  twenty- 
one,  with  a  clause  of  accruer  ;  at  the  date  of  the  appointment  B. 
had  three  children  living,  and  she  had  three  born  afterwards  ;  one 
of  the  children  attained  twenty-one  after  the  death  of  B. ;  the  rest 
were  minors  :  it  was  held  by  Hall,  V.-C,  that  the  appointment  was 
good  as  to  the  three  children  of  B.  living  at  the  date  of  the  appoint- 
ment, and  that  the  share  of  each  of  them  would  be  determined  by 
the  number  of  all  the  children  who  attained  twenty-one ;  conse- 
quently, if  all  attained  twenty-one,  each  of  the  three  children  who 
were  objects  of  the  power  would  take  one-sixth. 

Again,  although  under  a  special  power  to  appoint  to  children,  a  Unbom  child, 
life  estate  may  (as  we  have  seen)  be  limited  to  a  child  unborn  at  the 
time  of  the  creation  of  the  power,  the  limitation  to  such  chUd  of  a 
power  to  appoint  by  will  would  be  void,  since  it  would  tie  up  the 
property  until  the  death  of  the  unborn  child  (t).  But  such  a  power 
may  be  limited  to  a  child  born  at  the  time  of  the  creation  of  the 

(o)  Attenborough  v.   Altenborough,   \        principles.     See  post,  p.  330. 


K.  &  J.  296 ;  Slark  v.  Dakyns,  L.  R. 
10  Ch.  35. 

(p)  Boutledge  v.  Dorril,  2  Ves.  jun, 
357  ;  Thomas  v.  Thomas,  14  Sim.  234. 

(q)  Wilkinson  v.  Duncan,  30  Bea, 
111   (better  reported  in  7  Jur.   N.  S, 


1  Ir.  R.  452.  In  Von  Brockdorff  v.  Mai 
colm,  30  Ch.  D.  172,  Pearson,  J. 
professed  to  follow  Wilkinsonv.  Duncan, 


(r)  Harvey  v.  Stracey,  1  Dr.  136 ; 
Sngden  on  Powers,  507. 

(s)  9  C!h.  D.  652. 

(t)  Wollaston  v.  King,  L.  R.,  8  Eq. 
165  ;  Morgan  v.  Qranow,  L.  R.,  16  Eq. 
1 ;   Hutchinson  v.  Tottenham,  [1898]  1 


1182);    Re    Hallinan's    Trusts,   [1904]        Ir.  R.  403 ;   Tredennick  v.  Tredennick, 


but   the   two   cases   rest  on  different        L.  R..  10  Ch.  35. 


[1900]  1  Ir.  R.  354.  Apart  from  remote- 
ness, such  a  limitation  would  be  within 
the  original  power :    Slark  v.  Dakyns, 
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power  (m).  And  the  limitation  of  a  power  to  appoint  by  deed  of 
will  would  be  valid  even  in  the  case  of  a  child  unborn  at  the  time  of 
the  creation  of  the  original  power,  since  a  power  to  appoint  by  deed 
or  will  confers  an  absolute  and  immediate  power  of  disposition  {v), 
although  it  would  be  void  if  a  condition  precedent  (not  necessarily 
to  be  fulfilled  within  the  limits)  were  attached  to  it  (w).  A  deter- 
minable life  interest,  however,  may  be  appointed  to  an  unborn 
child  (x).  So,  an  appointment  to  a  child  (unborn  at  the  creation  of 
the  power)  for  life,  with  remainder  to  his  executors  or  administrators 
as  part  of  his  personal  estate,  is  good  (y).  The  validity  of  limitations 
to  imborn  persons  is  discussed  below,  pp.  348  seq. ;  many  of  the 
cases  there  cited  arose  on  appointments  under  special  powers. 

In  Blight  v.  Ha/rtnoll  (z).  Fry,  J.,  laid  down  the  rule  that  where 
a  person  has  power  to  appoint  among  a  class,  he  must  know  the 
class  at  the  time  he  exercises  the  power  ;  if,  for  example,  A.  had 
power  to  appoint  among  his  children  who  should  be  living  at  the 
return  of  B.  from  Rome,  and  the  power  were  exercised  by  A.  before 
B.  returned  from  Eome,  Fry,  J.,  thought  that  that  would  be  a  bad 
exercise  of  the  power.  But  there  seems  to  be  no  foundation  for 
this  doctrine  (a),  and  in  Be  Coulman  (b),  where  A.  had  a  power  to 
appoint  to  issue,  and  she  appointed  to  an  object  of  the  power  for 
life,  with  remainder  to  his  next  of  kin,  Pearson,  J.,  said :  "  To  my 
mind  there  is  no  reason  why  they  [the  next  of  kin]  should  not  take 
if  at  the  time  when  the  tenant  for  life  dies  his  next  of  kin  happen  to 
be  issue,"  that  is,  objects  of  the  power.  "  The  question,"  he  said, 
"  is  a  very  curious  one." 

An  appointment  may  be  made  by  reference.  And  accordingly, 
if  under  a  special  power  a  testator  appoints  to  the  uses  or  trusts 
of  an  existing  deed,  "  or  such  of  them  as  are  capable  of  taking  effect," 
the  phrase  "capable  of  taking  effect "  may  be  construed  as  meaning 
what  the  law  allows  to  take  effect,  so  that  if  some  of  the  uses  or 
trusts  fail  by  reason  of  the  Rule  against  Perpetuities  being  in- 
fringed, they  may  be  treated  as  excluded  from  the  appointment  (c). 

The  doctrine  that  where  a  gift  is  absolute  in  the  first  instance, 
and  is  followed  by  qualifications  or  restrictions  which  are  void  for 
remoteness,   the  original  gift  prevails,  applies  to  appointments 


(«)  Phipaon  v.  Twmer,  9  Sim.  227  ; 
Slaric  V.  Dakyns,  supra. 

(u)  Bray  v.  Hammereky,  3  Sim.  513  ; 
8.  0.  nom.  Bray  v.  Bree,  2  CI.  &  F.  453  ; 
Re  Meredith's  Trusts,  3  Ch.  D.  757. 

(«))  Webb  V.  Sadler,  infra;  Morgan 
T.  Qronow,  L.  E.,  16  Eq.  1. 

(x)  Waimuright  v.   Miller,   [1897]  2 


Ch.  255  ;  Re  Gage,  [1898]  1  Ch.  498. 

(y)  Webb  v.  Sadler,  L.  R.,  8  Ch.  419. 

(«)  19  Ch.D.294,stated  above,  p.310. 

(o)  Farwell,  Powers,  146. 

(6)  30  Ch.  D.  186. 

(c)  Re  Finch  and  Chew's  Contract, 
[1903]  2  Ch.  486. 
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under  powers.     In  fact,  many  of  the  leading  cases  on  the  doctrine    chapter  x. 
are  cases  of  appointments  (d). 

The  test  of  the  validity  of  appointments  under  special  powers  Under  general 
above  alluded  to  is,  of  course,  not  applicable  to  appointments  P°^®"  ^^d 
under  general  powers,  because  such  powers  are,  in  point  of  alienation,  from  the 
equivalent  to  absolute  ownership  :    the  donee  can  dispose  of  the  ^PP'""*™^''*- 
property  as  he  pleases.     It  foUows  that  the  period  for  the  com- 
mencement of  limitations  under  such  appointments  in  point  of 
remoteness  is  the  time  of  the  execution  of  the  power,  and  not  of 
the  creation  of  it.     And  it  has  been  held  that  the  same  principle 
applies  where  the  power,  though  general  in  its  objects,  is  to  be 
exercised  by  will  only,  in  which  case  the  period  allowed  by  the  Kule 
will  run  from  the  testator's  death  (e). 

(D)  Limitations    after    Failure    of   Issue. — An  executory  An  executory 
limitation  to  arise  on  an  indefinite  failure  of  issue  (/)  of  any  person  to  arise  on 
living  or  dead,  is,  of  course,  void  for  remoteness  (g).  ^^,  indefinite 

This  rule,  however,  does  not  apply  if  the  original  gift  itself  fails  isaue,  void, 
to  take  effect  on  the  death  of  the  testator.    Thus,  if  leaseholds  are  Exception 
bequeathed  to  A.  for  life,  with  remainder  to  his  sons  in  tail,  with  prevkius  gift 
remainder  to  B.  in  tail,  and  A.  dies  without  issue  during  the  lifetime  fails, 
of  the  testator,  the  gift  to  B.  is  good,  and  gives  him  an  absolute 
interest  in  the  leaseholds.     If  A.  were  to  survive  the  testator,  the 
gift  over  to  B.  would  be  absolutely  bad  (h). 

In  the  case  of  real  estate,  moreover,  if  an  executory  devise  is  Exception 

so  limited  that  it  must  necessarily  take  effect  either  during  the  '°  """f  °* 

•'  °  executory 

devise  en- 

(d)  Infra,  p.  361.     Cooke  v.  Cooke, 'i8      bear    a   restricted   meaning,   so  as   to   grafted  on  an 
Ch.  D.  202,  and  lie  Boyd,  63  L.  T.  92,      avoid    any    question   of    remoteness ;   estate  tail, 
are  recent  cases  on  the  subject,  in  which      Murray  v.  Addenbrook,  4  Russ.  407. 

the  earUer  authorities  are  cited.     See  (j)  Badger  v.   Lloyd,    I   Salk.   232 ; 

also  Hutchinson  v.   Tottenham,  [1898]  Moore  v.  Parker,  1  Ld.  Raym.  37  ;  Lady 

1  Ir.  R.  403.  Lanesborough  v.  Fox,  Ca.  t.  Talb.  262  ; 

(e)  By  Chitty,  J.,  in  Rous  v.  Jackson,  Att.-Oen.  v.  Bird,  1  Br.  C.  C.  170  ; 
29  Ch.  D.  521,  followed  by  North,  J.,  Lepine  v.  Ferard,  2  R.  &  My.  378 ; 
in  lie  Flower,  55  L.  J.  Ch.  200  (dis-  Carter  v.  Bentall,  2  Bea.  551 ;  Harding 
approving  Be  Powell's  Trust,  39  L.  J.  v.  Nott,  7  E.  &  B.  650 ;  Webster  v.  Parr, 
Ch.  188),  and  in  Sttiart  v.  Babington,  27  26  Bea.  236. 

L.    R.   Ir.  551  ;    Mr.    Gray,    however,  (h)  Be  Lowman,  [1895]   2  Ch.  348, 

thinks  that  the  principle  laid  down  in  following  Brown  v.  Higgs,  4  Ves.  708 ; 

Re  Powell's  Trusts  is  correct  (Gray  on  Donn  v.  Penny,  1  Mer.  20 ;  Mackinnon 

Perp.,  §  526  seq.).  v.  Peach,  2  Keen,  555  ;  and  Williams  v. 

(/)  It  will  be  remembered  that  under  Lewis,  6  H.  L.  C.  1013,  and  overruling 

s.  29  of  the  Wills  Act,  words  importing  Harris  v.  Davis,  1  Coll.  416  ;  Hughes  v. 

an  indefinite  failure  of  issue  of  A.  prima  Ellis,   20   Bea.    193  ;    and  Qreated  v. 

facie  mean  a  failure  of  issue  during  the  Created,   26   Bea.    621.     The  doctrine 

lifetime  or  at  the  time  of  the  death  of  established  by  these  decisions  is  referred 

A.      See  Chap.  LII.      Even  under  the  to  in  Chaps.  XIII.  and  XVII. 
old  law  a  gift  in  default  of  issue  might 

J. — VOL.  I.  21 
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continuance,  or  immediately  after  the  determination,  of  an  estate 
tail,  it  will  be  good,  because  the  power  which  resides  in  the  owner 
of  that  estate  to  destroy  all  posterior  limitations,  executory  as  well 
as  vested,  takes  the  case  out  of  the  mischief  which  the  Rule  against 
Perpetuities  was  designed  to  prevent  (i).  Thus,  if  a  person,  by 
deed  or  will,  creates  an  estate  tail,  and  annexes  to  it  a  proviso 
divesting  the  estate  in  favour  of  another  in  case  the  devisee,  or  his 
issue  in  tail,  should  at  any  time  thereafter  neglect  to  assume  the 
name  and  bear  the  arms  of  the  testator,  or  in  case  another  property 
should  at  any  future  time  devolve  to  him  or  them,  or  on  any  other 
such  event :  this  executory  limitation,  though  it  would  have  been 
clearly  void  if  engrafted  on  an  estate  in  fee  simple,  is  good  as  applied 
to  an  estate  tail  (j).  So  a  trust  for  sale  and  division  of  the  proceeds, 
to  take  effect  on  the  failure  of  an  estate  tail,  is  good  (k). 

The  rule  above  stated  applies  not  only  to  legal  but  also  to  equitable 
estates  tail,  because  the  latter  can  be  barred  in  the  same  way  as  if 
they  were  legal. 

If,  however,  the  event  on  which  a  limitation  after  an  estate  tail  is 
to  take  effect  may  not  happen  until  after  the  estate  tail  has  deter- 
mined, there  is  a  difference  between  a  legal  contingent  remainder  on 
the  one  hand,  and  an  equitable  contingent  remainder  or  an  execu- 
tory devise  on  the  other.  For  if  the  limitation  is  equitable  or 
executory,  so  that  there  may  be  an  interval  during  which  it  is 
indestructible,  it  is  void  ab  initio  (I).  If,  on  the  other  hand,  the 
limitation  after  the  estate  tail  is  a  legal  contingent  remainder,  the 
remoteness  of  the  event  upon  which  it  is  to  vest  is  immaterial,  since 
it  is  always  barrable'  as  long  as  the  estate  tail  continues ;  and  if, 
being  unbarred,  it  is  not  vested  when  the  latter  determines,  it  fails 
for  want  of  a  particular  estate.  Thus,  in  Jack  v.  FetJierstone  (m), 
estates  were  limited  by  settlement  to  T.  S.  W.  for  life,  with  remainder 
to  his  first  and  other  sons  in  tail  male,  and  for  default  of  such  issue 
male,  and  in  case  of  issue  female  only  of  T.  S.  W.,  to  T.  S.  W.  in  fee, 
and  in  case  of  failure  of  issue  of  T.  S.  W.,  then  further  limitations 
were  made.  It  was  argued  that  the  ultimate  limitations  being 
deferred  till  a  general  failure  of  issue  of  T.  S.  W.,  while  previous 

Ell.  897 ;  Bennett  v.  Bennett,  2  Dr.  & 
Sm.  266. 

[Ic)  Heasman  v.  Pearse,  L.  R.,  7  Ch. 
275. 

{I)  Gray,  §  451,  citing  Hartopp  v. 
Garbery,  1  Sand.  Uses,  205  (rent-charge 
limited  by  way  of  use).  See  Bankes  v. 
Eolme,  1  Russ.  394,  n.,  post,  p.  325. 
Abhis3  V.  Burney,  17  Ch.  D.  211. 

(m)  2  Huds.  &  Br.  320. 


(i)  Gulliver  v.  Ashhy,  4  Burr.  1929  ; 
Att.-Oen.  Y.  Milner,  3  Atk.  112;  as  to  a 
charge  subsequent  to  an  estate  tail, 
Goodwin  v.  ClAirk,  1  Lev.  35  ;  Faulkner 
V.  Daniel,  3  Hare,  199 ;  Morse  v.  Or- 
monde, 1  Russ.  382  ;  Bristow  v.  Boothby, 
2  S.  &  St.  465. 

(j)  Nicolh  V.  Sheffield,  2  Br.  C.  C.  215 ; 
Gan-  V.  Earl  of  Erroll,  6  East,  58  ;  Earl 
of  Scarborough  v.  Doe  d.  Savile,  3  Ad.  & 
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estates  were  limited  to  his  issue  male  only,  were  too  remote ;  but  ohaptee  x. 
Bxishe,  C.  J.,  said  that  this  objection  was  in  some  degree  founded 
on  a  misapprehension  of  Mr.  Fearne's  meaning,  and  in  not  distin- 
guishing the  limitation  from  the  event :  the  event  might  be  such 
that  it  might  happen  either  before  or  after  the  future  estate  was  to 
vest,  and  yet  the  possibility  it  might  happen  after  did  not  affect  the 
nature  of  the  limitation.  So  that  the  remoteness  of  the  event  is 
immaterial,  if  the  estate  is  not  too  remote. 

In  Cole  V.  Sewell  (n),  the  same  question  arose  as  to  the  validity  of  Cole  v. 
estates  limited  by  deed,  to  take  effect  in  case  of  a  general  failure  of  "^"'^''■ 
issue,  by  way  of  remainder  after  previous  estates  tail  limited  to  some 
only  of  such  issue.    Lord  St.  Leonards  (then  L.  C.  Ir.)  held  the 
remainder  to  be  good. 

This  decision  was  affirmed  in  the  House  of  Lords  (o).  Lord 
Cottenham  observed  :  "  It  is  said  that  this  last  limitation  is  too 
remote,  because,  there  being  no  previous  limitation  to  issue  generally, 
there  might  be  a  failure  of  all  the  prior  limitations,  and  yet  issue,  as 
in  the  case  of  a  son  of  a  daughter,  might  exist,  so  that  this  last 
limitation  would  not  take  effect.  But  if  this  be  a  remainder,  it 
would  be  barrable,  and  the  objection,  therefore,  would  not  arise." 
He  then  went  on  to  shew  that  the  limitation  in  question  was  a 
remainder  limited  on  a  contingency,  and  therefore  good. 

So  in  Doe  d.  Winter  v.  Perratt  (p),  where  the  devise  was  to  I.  C.  in  Doe  v. 
tail  male,  with  remainder  to  the  first  male  heir  of  the  branch  of  *'^™"' 
E.  C.'s  family  who  lived  at  H.,  the  branch  of  R.  C.'s  family  who 
lived  at  H.  might  have  consisted  for  an  indefinite  time  of  females 
only ;  so  that  the  gift  to  the  first  male  heir  who  should  come  into 
existence  was  too  remote,  had  it  not  been  limited  by  way  of  con- 
tingent remainder ;  but  being  so  limited,  no  doubt  of  its  validity 
was  expressed  on  this  ground ;  the  only  question  was,  who  was 
meant  by  "  first  male  heir." 

A  term  of  years  (like  any  other  estate)  may  be  made  expectant  by  Term  of  years, 

way  of  remainder  on  an  estate  tail :  but  sometimes  it  happens  that  wliether 

•         1--1  T      ■    ^       ^  11--1-        ulterior  or 

the  term  is  so  limited  as  to  render  it  hard  to  say  whether  it  is  ulterior  precedent  to 

or  precedent  to  the  estate  tail.     If  the  term  is  precedent  to  the  estate  ^**'*®  **"• 

tail,  of  course  it  cannot  be  defeated  by  the  acts  of  the  tenant  in 

tail  (q)  :  and  in  such  case,  if  the  trusts  of  the  term  are  not  to  arise 

until  the  failure  of  issue  under  the  entail,  those  trusts  are  necessarily 

(n)  4  D.  &  War.  1,  corrected  by  the  (o)  2  H.  L.  C.  186. 

judge  himself,  and  differing  in  some  (p)  9  CI.  &  Fin.  606. 

material  passages  from  2  C!on.  &  L.  344.  (q)  Sales  v.  Conn,  4  Sim.  65. 

21—2 
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whether 
precedent  or 
subsequent. 


void.  As  in  Case  v.  Drosier  (r),  where  a  testator  devised  his  estates 
at  M.  and  T.  to  trustees  for  500  years,  upon  the  trusts  after  declared, 
and  he  then  devised  the  M.  estate,  subject  to  the  term,  to  A.  for  life, 
with  remainder  to  his  sons  and  daughters  in  tail,  in  strict  settlement, 
in  the  usual  manner,  with  remainder  to  B.  and  his  sons  and  daughters 
in  like  manner.  He  then  devised  the  T.  estate  in  a  similar  manner, 
except  that  B.  was  put  in  the  place  of  A.  And  the  testator  declared 
the  trusts  of  the  term  of  500,  years  to  be  for  the  purpose  (among 
others)  of  raising  portions  for  two  granddaughters,  payable  at 
twenty-one,  and  further  portions,  in  case  either  A.  or  B.  should  die 
without  issue,  and  all  which  were  to  sink  in  case  they  died  under  age 
and  unmarried.  Lord  Langdale,  M.  E.,  thought  that  the  words 
"  without  issue  "  meant  without  issue  who  were  objects  of  the  prior 
limitations  ;  but  as  this  might  be  a  remote  event,  and  as  there  were 
no  means  by  which  the  charges  could  be  barred,  the  trusts  could 
not  be  supported.  "  They  depend,"  he  observed,  "  on  a  term,  and 
that  term  is  precedent  to  the  estates  taU,  so  that  after  a  recovery 
there  would  remain  a  term  and  a  trust  to  be  performed :  a  trust 
which  could  not  be  defeated,  and  a  term  which  cannot  be 
destroyed." 

Of  course,  it  is  not  the  mere  limitation  of  an  estate  tail — as,  to  the 
first  son  of  A.,  who  never  has  a  son, — but  the  vesting  of  it  in  the 
devisee,  which  protects  the  trusts  of  the  subsequent  term.  On  the 
death  of  A.  without  having  had  a  son,  the  trusts  will  be  good  or  bad 
or  (if  severable)  some  good  and  some  bad,  according  as  they  are 
within  or  without  the  limits  set  by  the  Eule  against  Perpetuities  (s). 

The  question  whether  an  executory  limitation  was  precedent 
or  subsequent  to  an  estate  taU,  was  much  discussed  in  Doe  d.  Lumley 
V.  Earl  of  Sca/rborough  (t),  where  lands  were  devised  to  A.  for  life, 
with  remainder  to  his  first  and  other  sons  in  tail,  remainders  over, 
with  a  proviso  that  if  the  earldom  of  S.  should  descend  upon  A. 
or  any  of  his  sons,  within  the  period  of  certain  lives,  or  within  the 
term  of  twenty-one  years  after  the  decease  of  the  survivor,  his  or 
their  estate  should  cease,  and  the  lands  remain  over  as  if  he  or  they 
were  dead  without  issue.  The  eldest  son  of  A.  suffered  a  common 
recovery,  and  A.  joined  in  the  conveyance  for  the  purpose  of  making 

(r)  2  Kee.  764,  affirmed  by  Lord 
Cottenham,  5  My.  &  Or.  246.  See 
Sykes  v.  Sykes,  L.  R.,  13  Eq.  56,  ante, 
p.  315,  and  see  Hayes's  Introd.  vol.  1, 
p.  135,  vol.  2,  p.  170,  n.,  6th  edition. 

(a)  Tregonwell  v.  Sydenham,  3  Dow, 
194,  where_all  the  trusts  were  held  void 


except  the  trust  to  raise  the  money,  and 
the  money  was  held  to  result  to  the 
heir.  See  as  to  this  case  (which  is 
somewhat  obscure),  Marsden,  Perp. 
136  ;  Gray,  §  419  seq.,  ante,  p.  309. 

(«)  3  Ad.  &  Ell.  2,  897  ;  Milhank  v. 
Vane,  [1893]  3  Ch.  79. 
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a  tenant  to  the  prfficipe.     The  earldom  afterwards  devolved  upon    ohaptek  x. 

A.    It  was  held  in  the  Exchequer  Chamber  (m)  (reversing  a  decision 

in  B.  R.),  that  the  executory  limitation  was  barred ;    the  Court 

being  of  opinion  that  this  was  a  mere  proviso  for  the  cesser  of  the 

old  estates  created  by  the  will  to  which  it  applied,  so  as  to  accelerate 

and  let  in  the  enjoyment  of  the  remainders  over,  and  not  (as  had 

been  considered  in  the  Court  below)  the  creation  of  any  new  estate. 

The  Judges  in  B.  R.  were  of  opinion  that  the  proviso  operated, 

not  by  way  of  determining  or  defeating  the  estate  tail  of  the  son  of 

A.,  but  antecedently  to  that  estate,  by  preventing  the  estate  tail 

from  ever  taking  effect ;  and  that  the  persons  entitled  in  remainder 

had  two  distinct  estates,  one  of  which  was  antecedent,  and  the 

other  posterior  to  the  estate  tail,  and  consequently,  that  the  former 

could  not  be  affected  by  the  recovery. 

The  question  of  the  validity  of  trusts  and  powers  to  take  effect 
during  a  strict  settlement  of  land  has  been  already  discussed  (v). 

The  devise  of  an  estate  in  reversion  may,  it  seems,  be  void  for  A  devise  of  a 

remoteness  when  a  devise  of  an  estate  in  remainder  would  not  (w).  be  void  when 

A  reversion  is,  in  fact,  a  present  interest,  since  it  carries  the  services  »;  similar 

.  .  .     -,  devise  of  a 

and  rent  (if  any)  during  the  subsistence  of  the  particular  estate  (a;) ;  remainder 

and  a  devise  of  it,  therefore,  contingently  on  a  future  event  is,  like  ^°^^  ^^ 

a  similar  devise  of  any  other  estate  in  possession,  an  executory 

limitation  which  need  not  vest  eo  instanti  that  the  particular  estate 

determines,  and  is  void  if  the  event  be  too  remote.    Thus,  in  Bankes 

V.  Holme  (y),  where  a  settlor,  having  the  reversion  in  fee  expectant  on 

a  failure  of  issue  male  of  his  sons  and  issue  general  of  his  daughters, 

devised  it  on  the  contingency  of  there  being  no  child  or  children  of 

his  wife  by  him  begotten,  or  (as  eventually  happened)  there  being 

such,  all  of  them  should  die  without  issue;  it  was  held  that  the 

devise  was  too  remote  and  void  (z).    If  the  devise  in  this  case  had 

been  such  as  to  create  a  remainder  in  fee,  such  remainder  could  only 

(m)  3  Ad.  &  EU.  897.  (y)  1  Russ.  394,  n. ;  Sugd.  Law  of 

(«)  Ante,  p.  313.  Prop.  351 ;  and  see  Doe  v.  Fonnereau, 

{w)  This  paragraph  is  an  addition  to  Dougl.  487 ;  and  see  the  remarks  on 

Mr.  Ja,rman's  text  by  Messrs.  Wolsten-  Bankes  v.  Holme,  post,  Chap.  LII. 

holme  and  Vincent,  and  is  taken  verba-  (z)  See  Lewis  v.   Templer,   33  Bea. 

tim  from  the  third  edition  of  this  work.  625,  where  a  trust  for  sale  on  failure 

The  special  rule  as  to  the  vesting  of  of  the  issue  of  A.  generally  was  held, 

devises  of  reversions  and  remainders  is  by  reference  to  a  settlement,  to  mean 

treated  of  in  Chap.  XXXVII.  failure  of  issue  living  at  A.'s  death,  and 

{x)  Preston  on  Merger,  246 ;  Badger  to  be  valid.     It  is   possible   that   the 

V.  Lloyd,  1  Ld.  Raym.  523  ;  Bao.  Uses,  devise  in  Bankes  v.  Holme  might  have 

45,  46,  cited  Sand.  Uses,  Ch.  2,  v.  2.  been  upheld  on  this  ground. 
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have  taken  effect  in  case  the  general  failure  of  issue  had  happened 
simultaneously  with  the  determination  of  the  estates  tail  to  the 
sons  and  daughters  (a),  and  up  to  that  time  would  have  been 
barrable,  and  therefore  not  too  remote.  The  devise  of  the  rever- 
sion, on  the  other  hand,  though  barrable  during  the  subsistence  of 
the  estates  tail,  would  not  necessarily  have  always  been  barrable, 
since,  taking  effect  as  it  did  by  way  of  executory  devise,  it  must, 
if  held  valid,  have  awaited  the  time  when  the  issue  general  failed ; 
an  indefinitely  long  period  might  thus  elapse  between  the  determina- 
tion of  the  estates  tail  and  the  failure  of  issue  general,  during  which 
the  reversion  would  have  descended  in  fee  to  the  testator's  heir, 
who  could  not  have  barred  the  executory  gift,  and  the  rules  against 
perpetuity  would  have  been  infringed  (6). 


Equitable 
contingent 
remainders. 


Equitable  contingent  remainders  in  land  are  not  governed  by  the 
same  rule  as  contingent  remainders  of  legal  estates ;  for  they  do  not 
necessarily  vest  or  fail  upon  the  determination  of  the  previous  estate, 
but  await  the  happening  of  the  contingency  on  which  they  are 
limited  (c),  and  are,  therefore,  invalid  if  that  contingency  be  too 
remote  {d).  But,  like  executory  devises,  they  are  good  after  an 
estate  tail,  if  limited  on  an  event  which  must  necessarily  happen 
at  or  before  the  determination  of  that  estate,  as  in  the  case  of  a 
trust  for  a  class  to  be  ascertained  at  or  before  such  determination  (e). 


Personal 
property. 


A  gift  of  personal  property  to  a  person  in  tail  gives  him,  as  is 
well  known,  an  absolute  interest.  The  resiilt  of  this  rule  may  be  to 
make  a  gift  valid  which  would  otherwise  be  too  remote.  In  a  recent 
case  (/),  a  testator  gave  personalty  to  A.  for  life,  with  remainder 
to  his  first  and  other  sons  in  tail  male,  with  remainder  to  the  first 
and  other  sons  of  B.,  a  spinster,  in  tail  male,  with  remainder  to  the 
first  and  other  sons  of  C,  a  spinster,  in  tail  male,  with  remainder 
to  the  first  son  of  D.,  a  married  woman,  in  tail  male,  and  in  default 


(a)  The  case  would  then  have  been 
similar  to  Cole  v.  Sewell. 

(6)  Bristow  v.  Boothhy,  2  S.  &  St. 
465 ;  and  see  Morse  v.  Ormonde,  1  Buss. 
382. 

(c)  Hopkins  v.  Hopkins,  Ca.  t.  Talb. 
44,  1  Atk.  581,  West,  606 ;  Chapman 
V.  Bliaset,  Ca.  t.  Talb.  150. 

(d)  Monypenny  v.  Derivg,  7  Hare, 
568,  590.  See  Astley  v.  MicUethwait, 
15  Ch.  D.  59,  where  the  testator  had 
only  the  equity  of  redemption  in 
part  of  his  lands,  and  the  remainder, 
being  within  due  limits,  was  saved  as 


regards  that  part  by  the  legal  estate 
outstanding  in  the  mortgagees :  and 
Abbiss  V.  Burney,  17Ch.  D.  211,  where 
the  devise  was  to  trustees  during  the 
life  of  A.,  and  at  his  death  to  convey  to 
such  son  of  B.  (a  person  who  survived 
testator)  as  should  first  attain  twenty- 
five,  and  the  remainder  v/an  held  void. 

(c)  Morse  v.  Ormonde,  1  Russ.  382 ; 
Heasman  v.  Pearse,  L.  R.,  7  Ch.  275. 

(/)  Re  Lawman,  [1895]  2  Ch.  348.  On 
the  question  of  B.  being  past  the  age 
of  child-bearing,  see  Re  Hocking,  [1898] 
2  Ch.  567 ;  Re  White,  [1901]  1  Ch.  570.' 


5HE  MODERN  RULE   AGAINST  PERPETUITIES.  32? 

of  such  issue  to  the  second  and  other  sons  of  D.  in  tail  male  ;   A.,     chapter  x. 

B.,  C,  and  D.  survived  the  testator ;  A.  and  C.  died  unmarried ; 

B.  was  past  the  age  of  child-bearing ;    D.  had  had  two  sons,  the 

elder  of  whom  died  before  the  testator  :   it  was  held  that  the  gift 

to  the  second  son  on  failure  of  issue  of  the  first  son  was  not  void 

for  remoteness. 

(B)  Gifts  to  Classes. — A  gift  to  aclassof  persons  isvoid  if  the  time  Class  not  to 
at  which  the  class  is  to  be  ascertained  is  not  within  the  period  allowed  ^uWrTdue"* 
by  the  Rule  (</).     Thus,  in  Lett  v.  Randall  (A),  the  testator  gave  limits, 
his  residuary  estate  to  his  children  in  equal  shares,  with  a  proviso 
that  if  any  of  his  daughters  should  marry,  and  die  in  her  husband's 
lifetime,  her  share  should  go  to  her  husband  for  life,  and  after  his 
decease  to  the  children  of  his  daughter  "  then  living  "  :  it  was  held 
that,  as  the  husband  of  any  daughter  might  be  a  person  not  in 
existence  at  the  testator's  death,  the  class  to  take  on  the  husband's 
death  would  not  necessarily  be  ascertained  within  due  limits,  and 
that  the  gift  to  the  children  of  the  daughters  was  void  for  remote- 
ness.    So,  in  Be  Gage  (i),  a  gift  to  a  class  including  such  of  a  number 
of  unborn  persons  as  should  marry,  was  held  void  for  remoteness. 

A  gift  to  such  of  a  number  of  persons  living  at  the  death  of  the 
testator  as  shall  be  living  at  the  end  of  thirty  years  is  good  (/). 

It  has  been  already  mentioned  that  a  child  en  ventre  sa  mere  is,  posthumous 
for  the  purposes  of  the  Rule,  considered  to  be  a  living  person  {k).  '^^^^^' 

"  The  most  frequent  instances  of  the  transgression  of  the  Rule  Gifts  to 

against  Perpetuities,"  as  Mr.  Jarman  remarks  (1),  "  occur  in  devises  "lasses  of 

i_  i     j_       1  ■  •  •  T        ■     T    •  1      1        ,  unborn 

or  bequests  to  classes  comprismg  either  mdividuals  who  may  not  persons. 

come  into  existence  at  all  during  a  life  in  being  and  twenty-one 

years  afterwards,  or  persons  who  may  not  be  in  esse  at  the  death 

of  the  testator,  and  the  vesting  of  whose  shares  is  postponed  beyond 

majority.      In  the  former  case  the  Rule  is  fatally  violated,  even 

though  the  gift  to  the  unborn  objects  is  so  framed  as  to  confer  on 

them  vested  interests  immediately  on  their  birth." 

(g)  As  to  what  constitutes  a  "  class,"  If  that  case  was  rightly  decided,   it 

see  below,  p.  334,  and  Chap.  XIII.     As  seems  to  follow  that  a  gift  to  such  of 

to  powers  to  appoint  to  a  class,  see  ante,  the  children  of  A.  as  shall  be  living  at 

p.  320.  the  time  of  the  testator's  decease  or  bom 

(h)  3   Sm.    &   G.    83  ;  Bucluman  v.  in  due  time  thereafter  and  shall  attain 

Harrison,  1  J.  &  H.  665 ;  Re  Merricks'  the  age  of  twenty-five  years,  would  be 

Trusts,   L.   E.,    1    Eq.  551 ;  Oooch  v.  void  for  remoteness.     The  point,  how- 

Oooch,  3  D.  M.  &  G.  366.  ever,  did  not  arise  in  Re  Wass,  and  when 

(»)  [1898]  1  Ch.  498.  the  case  occurs  the  Court  may  possibly 

(j)  Lachlan  v.  Reynolds,  9  Ha.  796.  give  effect  to  the  obvious  intention  of 

{k)  Ante,  p.  298,  where  the  case  of  Re  the  testator. 

Wass,  [1882]  W.  N.  158,  is  referred  to.  (I)  First  edition,  p.  226. 
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An  example  of  the  latter  kind  is  supplied  by  the  case  of  Dodd  v. 
Wake  (m),  where  a  testator  bequeathed  a  sum  of  8000Z.  untb  and 
amongst  the  children  of  his  daughter  M.  M.  "  who  shall  be  living  at 
the  time  the  eldest  shall  live  to  attain  the  age  of  twenty-four  years, 
and  the  issue  of  such  of  the  children  of  my  said  daughter  as  may 
then  happen  to  be  dead  leaving  issue,"  per  stirpes  and  not  per  capita, 
as  tenants  in- common,  and  to  be  paid  as  and  when  they  should 
attain  twenty-four,  but  without  interest  in  the  meantime.  M.  M. 
had  three  children  living  at  the  testator's  death  ;  but  the  question 
was,  whether  the  bequest  was  not  void  for  remoteness,  inasmuch  as 
all  these  children  might  die  under  twenty-four,  and  then  the  legacy 
could  not  vest  in  any  child,  untU  the  expiration  of  twenty-four  years 
and  upwards  after  the  testator's  decease.  Sir  L.  Shadwell  said  : 
"  The  testator  appears  clearly  to  have  intended  that  only  those 
children  of  his  daughter  should  take  who  should  be  alive  when  the 
eldest  child  for  the  time  being  should  attain  the  age  of  twenty-four, 
and  therefore  the  bequest  is  void  for  remoteness." 

"  It  is  proper  to  remark,"  says  Mr.  Jarman  (n),  "  that,  in  the  class 
of  cases  under  consideration,  a  limitation  which  would  as  an 
executory  devise  be  void  for  remoteness,  may  be  good  as  a  contin- 
gent remainder,  on  account  of  the  necessity,  which  the  rules  ap- 
plicable to  contingent  remainders  impose,  of  its  vesting,  if  at  all,  at 
the  instant  of  the  determination  of  the  preceding  estate  for  life. 
Such  an  estate,  therefore,  if  limited  to  a  person  who  was  in  existence 
at  the  death  of  the  testator,  necessarily  restricts  the  devise  within 
proper  bounds.  Thus,  if  lands  of  which  the  testator  had  the  legal 
inheritance  be  devised  to  A.  for  life,  with  remainder  in  fee  to  the 
children  of  A.  who  shall  attain  the  age  of  twenty-two,  the  devise  in 
remainder  will  be  good,  because  if  at  the  death  of  A.  no  child  has 
attained  the  vesting  age,  the  remainder  will  fail  under  the  doctrine 
in  question  (o) ;  and  if  any  child  has  attained  that  age,  the  devise 
wUl  take  effect  in  favour  of  such  child,  to  the  exclusion  of  any  child 
or  children  afterwards  attaining  the  prescribed  age  "  (p). 


(m)  8  Sim.  616 ;  and  see  Boughton  v. 
James,  1  Coll.  26,  1  H.  L.  C.  406; 
Qriffiih  v.  Blunt,  i  Bea.  248 ;  Leahe  v. 
Robinson,  2  Mer.  363,  and  other  oases 
cited  post,  p.  331. 

(»)  First  edition,  p.  229. 

(o)  SeeFeame,  Cont.  Eem.  4;  Festing 
V.  Allen,  12  Mee.  &  W.  279  ;  Alexander 
V.  Alexander,  16  C.  B.  59. 

(p)  This  appears  to  be  the  passage 
referred  to  with  approval  by  Hall,  V.-C, 


in  BracJcenbury  v.  Oihhons,  2  Ch.  D. 
419 ;  the  reference  to  the  page,  how- 
ever, would  indicate  the  third  edition  (by 
Mes8r.s.  Wolstenholme  and  Vincent),  in 
which  the  passage  in  question,  although 
attributed  to  Mr.  Jarman,  is  materially 
altered.  The  operation  of  the  rule 
thus  stated  by  Mr.  Jarman  is  considered 
in  oormection  with  the  Contingent 
Remainders  Act,  1877,  post,  Chap. 
XXXVIII. 
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The  doctrine  does  not,  of  course,  apply  to  equitable  contingent    chapter  x. 
remainders  (pp). 

Difficult  questions  frequently  arise  as  to  whether  a  limitation  of  Ascertain- 
this  kind  is  a  contingent  remainder  or  an  executory  devise ;    the  '"™*  °^  ''''^^■ 
question  is  of  importance  in  connection  with  gifts  to  classes,  because 
it  regulates  the  manner  in  which  the  class  is  ascertained  (q). 

It  has  been  already  mentioned  that  a  gift  which  is  apparently  where 

contingent  and  void  for  remoteness,  is  valid  because  it  confers  an  '"t^^rests 

.  are  vested, 

mterest  which  is  vested  subject  to  being  divested  (r).  The  dis- 
tinction is  sometimes  fine.  Thus,  in  Re  Mervin  (s),  the  testator 
gave  his  property  upon  trust  for  the  children  of  his  son  J.  as  and 
when  they  should  respectively  attain  the  age  of  twenty-five  years, 
and  gave  his  trustees  power  in  the  meantime  to  apply  the  whole  or 
any  part  of  the  income  for  the  maintenance  of  such  grandchildren 
during  their  minority,  and  to  apply  for  the  advancement  of  them  or 
any  of  them  one-half  of  the  capital  to  which  they  or  he  might  be 
entitled  expectant  on  their,  his,  or  her  attaining  the  age  of  twenty- 
five  years.  It  was  held  that  the  grandchildren  did  not  take  vested 
interests,  and  that  the  gift  was  void  for  remoteness.  On  the  other 
hand,  in  Re  Turney  (t),  a  testator  gave  a  fund  upon  trust  for  his 
daughter  for  life,  and  after  her  death  in  trust  for  all  her  children 
when  they  should  attain  twenty-five,  but  not  before,  and  gave  a 
moiety  of  the  residue  of  his  estate  upon  trust  for  his  son  for  life,  and 
after  his  death  for  his  child  or  children  absolutely  upon  their  at- 
taining twenty-five  ;  the  will  contained  references  to  the  "  shares  " 
and  "  portions  "  of  the  grandchildren,  and  provisions  for  their 
maintenance,  and  the  Court  of  Appeal  held,  on  the  construction  of 
the  whole  will,  that  the  grandchildren  took  immediate  vested 
interests,  subject  to  being  divested  in  case  they  did  not  attain 
twenty-five,  and  that  the  trusts  were  not  void  for  remoteness  (u). 

Again,  if  there  is  a  gift  to  the  children  of  A.,  followed  by  a  direction  Postpone- 
to  postpone  payment  of  the  respective  shares  until  the  children  ™®°*  °^ 
attain  twenty-five,  this  direction  is  disregarded,  and  the  children  of  vested  shares 
A.  living  at  the  testator's  death  take  vested  interests  (v).  twent'^-one  °* 

An  apparent  exception  to  the  doctrine  that  vested  interests  are  class  capable 
not  open  to  the  objection  of  remoteness,  occurs  in  those  cases  where  °f  enlarge- 
property  is  given  to  a  class  which  is  liable  to  fluctuation  after  the  diminution. 

ipp)  Abhiss  V.  Burney,  17  Ch.  D.  211.  (a)  Post,  Chap.  XXXVII. 

(q)  See  Dean  v.  Dean,  [1891]  3  Ch.  (v)  See  Kevern  v.   Williams,  5  Sim. 

150,  post,  Chap.  XXXVIII.  171 ;  Elliott  v.  Elliott,  12  Sim.  276  (com- 

(r)  Ante,  p.  302.  mented  on  post,    Chap.    XLII) ;    Re 

(s)  [1891]  3  Ch.  197.  Coppard's   Estate,  35  Ch.  D.  350  ;  Re 

it)  [1899]  2  Ch.  739.  Barker,  92  L.  T.  831,  infra,  note  (z). 
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ascertained 
at  testator's 
death. 


Von 

BrocMorff  v. 
Malcolm. 


period  allowed  by  the  Rule.  Thus,  suppose  property  to  be  given  to 
A.,  a  bachelor,  for  life,  with  remainder  to  his  eldest  son  for  life, 
remainder  to  those  children  of  B.  who  attain  twenty-five :  at  the 
testator's  death  B.  is  living,  and  one  of  his  children,  C,  has  attained 
twenty-five.  Here  C.'s  interest  is  vested,  and  yet  the  gift  to  B.'s 
children  is  too  remote,  for  although  the  maximum  size  of  each  child's 
share  will  be  fixed  at  B.'s  death,  the  minimum  may  not  be  deter- 
mined until  twenty- five  years  afterwards  (w). 

A  gift  to  a  class  may  be  good,  because  although  it  is,  in  form,  a 
gift  to  a  class  which  may  not  be  ascertained  within  due  limits,  it  is, 
in  fact  (having  regard  to  the  state  of  things  existing  at  the  testator's 
death  (a;)),  a  gift  to  a  class  which  must  be  ascertained  within  due 
limits.  Thus,  in  Picken  v.  Matthews  (y),  a  testator  gave  his  real 
and  personal  property  upon  trust  for  such  of  the  children  of  his 
daughters  as  should  live  to  attain  twenty-five.  At  his  death  one 
of  his  daughters  had  a  chUd  who  had  attained  twenty-five  :  there 
were  other  children  under  that  age.  It  was  held  that  the  class 
consisted  of  the  daughter's  children  who  were  living  at  the  death 
of  the  testator,  subject  to  their  attaining  twenty-five.  But  if  a 
proviso  is  added  that  in  the  event  of  any  child  dying  under  twenty- 
five,  his  or  her  children  who  attain  twenty-five  shall  take  their 
parents'  share,  the  whole  gift  is  bad  for  remoteness  (z). 

Again,  in  Von  BrocMorff  v.  Malcolm  (a),  property  was  settled 
upon  A.  for  life,  and  after  his  death  upon  such  of  his  issue  born  in 
his  lifetime  as  he  should  appoint :  by  will,  he  appointed  it  to  all 
his  daughters  who  should  survive  him,  and  should,  during  his  life- 
time, or  after  his  death,  attain  twenty-four.  A.  left  four  daughters, 
of  whom  the  youngest  was  over  three  years  old  at  his  death.  The 
appointment  was  held  to  be  good.  Pearson,  J.,  seemed  to  think 
the  case  was  governed  by  Wilkinson  v.  Duncan  (6),  but  that  was 
a  case  of  independent  gifts  (c),  and  the  real  reason  why  the  appoint- 
ment in  Von  BrocMorff  v.  Malcolm  was  good  is  that  given  by  Mr. 


(w)  Gray  on  Perp.,  §§  110a,  206a. 

(x)  Ante,  p.  300. 

iy)  10  Ch.  D.  264.  If  no  oUld  of 
either  daughter  had  attained  twenty- 
five  at  the  testator's  death,  the  gift 
would  have  failed:  Re  Mervin,  [18911 
3  Ch.  197. 

(z)  Be  Whitten,  62  L.  T.  391.  In  Be 
Barker,  92  L.  T.  831,  there  were  gifts  of 
two  moieties  of  the  property,  each 
followed  by  a  substitutional  gift  to  tho 
issue  of  any  child  who  predeceased  its 
parent,  although  no  life  interest  was 


given  to  that  parent,  part  of  the  clause 
having  been  apparently  struck  out 
without  altering  the  other  part :  it  was 
held  that  as  to  one  moiety  the  gift 
was  good,  as  one  of  the  children  had 
attained  twenty-five  before  the  testator's 
death  ;  in  the  case  of  the  other  moioty 
no  child  had  attained  that  age,  and  the 
gift  therefore  failed. 

{a)  30  Ch.  D.  172. 

(6)  7  Jur.  N.  S.  1182,  ante,  p.  319. 

(c)  Post,  p.  333. 
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Gray  {d),  namely,  that  the  class  of  daughters  surviving  the  testator    chapter  x. 
was  closed  when  the  will  took  effect,  and  the  appointment  was  to 
such  of  them  as  should  attain  twenty-four ;    the  ultimate  class, 
therefore,  would  necessarily  be  ascertained  withia  twenty-one  years 
after  his  death. 

"  It  is  to  be  observed,"  says  Mr.  Jarman  (e),  "  that  where  a  gift  Gift  of 
to  a  class  extends  to  objects  too  remote,  the  fact  that  some  of  the  ^^5^f"t 
objects  eventually  composing  the  class  were  actually  born  within  class  which 
the  period  allowed  by  the  rule  of  law,  will  not  render  the  gift  valid,  ^^eots™^™^ 
quoad  those  objects.  Thus,  in  Leake  v.  Robinson  (/),  where  certain  too  remote, 
stock  and  moneys  were  bequeathed  to  W..  R.  R.  for  life,  and  after 
his  decease,  to  the  child  or  children  of  the  said  W.  R.  R.  who,  being 
a  son  or  sons,  should  attain  the  age  of  twenty-five,  or  being  a  daughter 
or  daughters,  attain  that  age,  or  be  married  with  consent ;  and  in 
case  the  said  W.  R.  R.  should  happen  to  die  without  leaving  issue 
living  at  the  time  of  his  decease,  or  leaving  such,  they  should  all  die  be- 
fore any  of  them  should  attain  twenty-five,  if  sons,  and  if  daughters, 
before  they  should  attain  such  age,  or  be  married  as  aforesaid,  then 
to  the  brothers  and  sisters  of  the  said  W.  R.  R.,  on  their  attaining 
twenty-five,  if  a  brother  or  brothers,  and  if  a  sister  or  sisters,  on 
such  age  or  marriage  as  aforesaid.  It  appeared  that  five  of  the 
brothers  and  sisters  of  W.  R.  R.  were  born  before  the  testator's 
death,  and  it  was  contended,  therefore,  that  the  bequest,  though 
confessedly  void  as  to  those  born  afterwards,  was  good  as  to  these 
objects ;  for  that  no  case  had  gone  the  length  of  deciding  that 
persons  who  are  capable  of  taking  under  a  will  should  not  take, 
merely  because  they  are  joined  in  a  bequest  with  others  who  are 
incapable ;  but  Sir  W.  Grant,  M.  R.,  held  that  the  bequest  was  void 
as  to  the  whole,  observing,  with  his  usual  felicity  :  '  The  bequests 
in  question  are  not  made  to  individuals,  but  to  classes  ;  and  what  I 
have  to  determine  is,  whether  the  class  can  take.  I  must  make  a 
new  will  for  the  testator,  if  I  split  into  portions  his  general  bequest 
to  the  class,  and  say  that,  because  the  rule  of  law  forbids  his  inten- 
tion from  operating  in  favour  of  the  whole  class,  I  will  make  his 
bequests  what  he  never  intended  them  to  be,  viz.  a  series  of  par- 
ticular legacies  to  particular  individuals  ;  or,  what  he  has  as  little 
in  his  contemplation,  distinct  bequests,  in  each  instance,  to  different 

(d)  Perp.   Addendum  (Ist  edition);  [1906]  2  Ch.  199. 

§§  623c,  d  (2nd  edition).     The  decision  (e)  First  edition,  p.  231- 

was  followed  in  Re  Hallinan's  Trusts,  (f)  2  Mer.  363. 
[1904]  1  Ir.  R.  452,  and  in  Re  Thompson, 
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classes,  namely,  to  grandchildren  living  at  his  death,  and  to  grand- 
children born  after  his  death  '  (g). 

"  And  even  if  aU  the  members  of  the  class  had  happened  to  be 
born  during  the  life  of  the  tenant  for  life,  or  even  in  the  lifetime  of 
the  testator  himself,  the  gift  would  nevertheless  have  been  absolutely 
void,  as  it  is  an  invariable  principle  in  applying  the  Eule  under 
consideration,  that  regard  is  had  to  possible,  not  actual  events,  and 
the  fact  that  the  gift  migU  have  included  objects  too  remote  is  fatal 
to  its  validity,  irrespectively  of  the  event." 

In  a  simple  case  like  Leake  v.  Robinson,  it  is  easy  to  see  how  the 
gift  to  persons  within  the  proper  limits  is  so  mixed  up  with  the  gift 
to  those  who  are  not,  that  the  whole  must  fail,  for  it  is  clear  that 
unless  we  wait  beyond  the  allowed  period,  the  precise  shares  of  those 
within  the  proper  limits  could  never  be  ascertained.  Other  cases 
have,  however,  occurred  in  which  there  has  been  much  controversy 
as  to  what  constitutes  such  a  blending  of  the  two  gifts  as  will  prevent 
the  gift  to  the  persons  who  are  within  the  proper  limits  from  taking 
effect. 


Class  of 
children  and 
grand- 
children. 


The  question  has  been  much  discussed  in  cases  where  there  is  a 
gift  to  a  class  composed  of  the  children  and  grandchildren  of  a 
person.  Thus,  suppose  property  to  be  given  to  A.  for  life,  and  after 
his  death  to  all  his  children  who  attain  twenty-one,  and  such  of  the 
children  as  attain  twenty-one  of  any  children  of  A.  who  die  under 
that  age  leaving  issue,  the  grandchildren  taking  their  parent's 
shares  ;  here  the  number  of  shares  is  fixed  at  the  death  of  A.,  but 
there  is  a  possibility  that  A.  may  leave  a  child  under  age,  and  if  that 
child  died  under  twenty-one,  leaving  children,  some  of  them  might 
not  attain  twenty-one  within  the  limits  fixed  by  the  Eule  against 
Perpetuities  (h),  so  that  the  shares  to  be  ultimately  taken  could  not 
be  ascertained  within  due  time,  and  the  whole  gift  is  consequently 
void  (i).    It  was  at  one  time  considered  that  in  such  a  case  the  gifts 

Merlin  v.  Blagrave,  25  Beav.  125  ; 
Pickford  v.  Browne,  2  K.  &  J.  426; 
Read  v.  Gooding,  21  Beav.  478  ;  Rowland 
V.  Tawney,  26  Beav.  67  ;  Smith  v.  Smith, 
L.  R.,  5  Ch.  342,  referred  to  below. 

{h)  If  the  gift  were  "  to  all  the  chil- 
dren of  A.  who  attain  twenty- one  and 
the  issue  of  such  of  them  as  shall  die 
under  that  age,  leaving  issue  at  their 
decease,"  it  would,  of  course,  be  good  : 
per  Lord  Selborne  in  Pearks  v.  Moseley, 
5  App.  Ca.  719. 

(»)  Another  example  of  the  same 
principle  will  be  found  in  Blight  v. 
Hartnoll,  19  Ch.  D.  294,  ante,  p.  310. 


((/)  The  doctrine  of  Leake  v.  Robinson 
was  discussed  in  Hale  v.  Hale  (3  Ch.  D. 
643)  and  Pearks  v.  Moseley  (5  App.  Ca. 
714).  The  books  abound  with  cases  in 
which  the  decision  in  Leake  v.  Robinson 
has  been  followed  ;  it  will  be  sufficient 
to  refer  to  some  of  them :  Jvdd  v.  Jtidd, 
3  Sim.  525  ;  Newman  v.  Newman,  10  ib. 
51  ;  Comport  v.  Attsten,  12  ib.  218  ;  Ring 
v.  Hardwick,  2  Beav.  352 ;  BvM  v. 
Pritchard,  1  Euss.  213,  5  Hare,  567 
Vawdry  v.  Geddes,  1  R.  &  My. 
Blagrove  v.  Hancock,  16  Sim. 
Widker  V.  Mower,  16  Beav. 
Southern  v.   Wollaston,  16  Beav. 


203 
371 
365 
166 


valid. 
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might  be  severed,  so  that  the  gift  to  the  children  might  be  held  good  chaptbk  x. 
as  an  original  gift,  the  gift  to  the  grandchildren  being  treated  as 
substitutional,  apparently  on  the  ground  that  effect  ought  to  be 
given  to  the  testator's  intention  as  far  as  possible  (/).  But  in 
applying  the  Eule  against  Perpetuities,  the  effect  of  the  Eule  is  not 
allowed  to  influence  the  construction  of  the  will,  and  it  is  now 
established  that  if  the  gift  is  to  a  class  it  cannot  be  severed  (h). 

Tf ,  however,  the  gift  to  the  children  is  reaUy  original,  and  the  gift  Original  and 
to  the  grandchildren  substitutional,  the  gift  to  the  children  is  ^"f^— ^omr' 
good  (l).  Thus,  if  a  fund  is  bequeathed  to  the  daughters  of  A.  (a  may  bo 
person  living  at  the  testator's  death),  with  a  proviso  that  if  any  of 
them  die  under  the  age  of  twenty-one,  leaving  issue,  the  share  of  the 
daughter  so  dying  shall  go  to  such  of  her  children  as  attain  twenty- 
one  ;  here  the  gift  to  the  daughters  of  A.  is  good,  and  if  one  of  them 
is  born  after  the  testator's  death  and  dies  under  twenty-one,  leaving 
issue,  the  substitutional  gift  is  clearly  bad,  and  the  original  gift  to 
the  daughter  is  undisturbed.  It  seems  also  to  follow  that  if  a 
daughter  of  A.,  born  in  the  testator's  lifetime,  dies  under  twenty- 
one,  leaving  children  who  attain  twenty-one,  the  substitutional  gift 
to  those  children  will  take  effect.  In  Goodier  v.  Johnson  (m),  the 
testator  directed  his  trustees,  at  a  period  which  might  possibly 
exceed  the  proper  limits,  to  sell  his  real  estate  and  divide  the  pro- 
ceeds equally  among  the  children  of  W.  and  M.,  "  and  the  lawful  issue 
of  such  of  them  as  may  be  then  dead,  leaving  issue,"  per  stirpes.  The 
trust  for  sale  was  bad  (n),  but  the  substantive  gift  of  the  property 
to  the  children  of  W.  and  M.  was  good,  because,  having  regard  to 
some  peculiar  clauses  in  the  will,  the  Court  held  that  the  gift  to  the 
children  was  an  original  gift  to  them,  with  a  substitutionary  gift  to 
their  issue  in  certain  events.  "  That  will  leave  untouched  the  gift 
to  the  children  who  die  without  leaving  issue,  and  if  by  rule  of  law 
the  substitutionary  gift  in  favour  of  the  issue  of  any  of  the  children 
cannot  take  effect,  then  the  original  gift  to  the  children  will  take 
effect.  The  corpus  is  then  effectually  given,  because  it  is  given  to 
a  class  to  be  ascertained  within  the  limits  of  perpetuity,  and  to  take 

ij)  Per  Malins,  V.-C,  in  Re  Moseley'a  643),  Bentinck  v.  Portland  (7  Ch.  D. 

Trusts,  L.  R.,  11  Eq.  499.     See  the  do-  693). 

cision  of  the  same  judge  in  Smith  v.  {I)  Gray  on  Perp.,  §  386.     Packer  v. 

Smith,  shortly  reported  in  L.  R.,  5  Ch.  Scott,  33  Bea.  511,  may  have  been  de- 

342.     It  was  overruled  by  the  C.  A.  cided  on  this  ground,  but  the  accuracy 

{k)  Pearhs  v.  Moseley,  5  App.   Ca.  of  the  decision  seems  doubtful. 

714.     The  older  cases  are.  Seaman  v.  (m)  18  Ch.  D>  441. 

Wood  (22  Bea.  591),  Webster  v.  Podding-  (n)  See  Ooodier  v.  Edmunds,  [1893] 

ton  (26  Bea.   128),  Stuart  v.  Cockerell  3  Ch.  455. 
(L.R.,  5  Ch.  713),  HfOe  v.  Hak  (3  Ch.  D. 
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CHAPTER  X.  a  vested  interest  within  those  limits,  subject  to  gifts  over,  which, 
if  they  are  beyond  the  limits,  fail,  and  leave  the  original  gift  un- 
affected" (o). 

The  question  whether  a  gift  is  original  or  substitutional  is  dis- 
cussed elsewhere  (p). 


Independent 
gifts. 


Another  difi&cult  class  of  cases  is  where  the  question  arises  whether 
the  testator  has  made  an  independent  gift  to  each  member  of  the 
class.  Where  he  gives  a  fixed  sum  to  each  member  of  the  class  the 
gifts  are  separable,  and  will  take  effect  or  fail  according  to  the  event. 
Thus,  in  Storrs  v.  Benbow  (q),  where  the  testator  bequeathed  5001. 
■to  each  child  that  might  be  born  to  either  of  the  children  of  either 
of  his  brothers,  it  was  decided  by  Lord  Cranworth  that  the  gift  was 
valid  as  to  the  children  of  nephews  who  were  born  in  the  testator's 
lifetime,  and  void  as  to  the  children  of  the  other  nephews.  He  said 
it  was  a  mistake  to  compare  the  case  with  Leake  v.  Robinson.  The 
legacy  given  to  one  of  the  former  set  of  children  could  not  be  bad 
because  there  was  a  legacy  given  under  a  similar  description  to  a 
person  who  would  not  be  able  to  take  because  the  gift  was  too 
remote. 


Separable 
gifts. 


Griffith  V. 
PovmM. 


And  even  where  a  fund  is  given  among  a  number  of  unascertained 
persons,  so  that  the  share  of  each  depends  on  the  number  of  the 
class,  yet  if  this  number  must  be  ascertained  within  the  limits  of 
the  Rule  against  Perpetuities  the  gifts  are  separable.  Thus,  in 
Griffith  V.  Pownall  (r),  A.  had  a  power  to  appoint  among  all  the 
children  of  B.,  begotten  and  to  be  begotten,  and  their  issue ;  and 
in  default  to  the  children  equally.  All  the  children  that  B.  ever 
had  (six  in  number)  were  born  at  the  time  of  the  creation  of  the 
power,  and  A.  appointed  that  the  share  which  each  child  of  B.^ 
begotten  and  to  be  begotten,  was  entitled  to  in  default  of  appoint- 
ment, should  be  held  in  trust  for  that  child  for  life,  and  after  its  death 
for  its  children.  Sir  L.  ShadweU,  V.-C,  held  the  appointment  valid. 
He  said  that,  if  the  gift  be  of  the  bulk  of  the  property  amongst 
a  set  of  persons  collectively,  some  of  whom  are  within  the  rule  of 
law  as  to  perpetuity,  but  the  rest  of  them  are  not,  the  gift  is  void 


(o)  Per  Cotton, L.  J.,  T8  Ch.  D.,  p.  448. 
See  also  Speakman  v.  Speakman,  8  Ha. 
180 ;  Taylor  v.  Frobisher,  5  De  G.  & 
Sm.  191  ;  Oooch  v.  Gooch,  3  D.  M.  &  Q. 
366 ;  Baldwin  v.  Bogers,  3  D.  M.  &  G. 
649. 

(p)  Chap.  XXXVI. 

(2)  3  D.  M.  &  G.  390 ;   Boughton  v. 


Boughton,  1  H.  L.  C.  406  ;  Wilkinson  v. 
Duncan,  SO 'Bea.  111. 

(r)  13  Sim.  393.  The  remarks  on  the 
oases  of  Griffith  v.  Poiimall,  Greenwood 
V.  Roberts,  Cattlin  v.  Brown,  Wilson  v. 
Wilson,  and  Knapping  v.  Tomlinson 
are  taken  verbatim  from  the  fourth 
edition  of  this  work,  by  Mr.  Vincent. 
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in  toto.     That  in  the  case  before  him  the  gift  was  not  of  the  bulk    chapter  x. 
of  the  fund,  but  the  testator  merely  directed  how  the  share  of  each 
daughter  should  go  after  her  death.     If  there  had  been  a  seventh 
or  eighth  daughter,  the  gift  would  have  been  bad  as  to  their  children  ; 
nevertheless,  the  gift  to  the  elder  children  would  have  been  good. 

The  distinction  was  disregarded  in  Greenwood  v.  Roberts  (s).  Greenwood -v. 
where  the  testator  bequeathed  personal  property  upon  trust,  among  contra.' 
other  things,  to  pay  his  brother  Thomas  an  annuity  of  200Z.  a  year, 
and  after  his  decease  to  pay  the  same  to  and  amongst  siich  of  his 
childken  as  might  be  then  living  in  equal  shares  during  their  respective 
lives,  and  at  the  decease  of  any  of  them,  he  ordered  that  so  much 
of  the  principal  or  capital  stock  as  had  been  adequate  to  the  pay- 
ment of  the  annuity  to  which  the  child  so  dying  had  been  entitled 
during  his  or  her  life,  should  be  sold,  and  the  produce  thereof  divided 
equally  amongst  the  children  of  him  or  her  so  dying,  when  they 
should  severally  attain  the  age  of  twenty-one  years  ;  he  gave  them 
vested  interests  therein ;    and  further  directed  that  if  any  of  the 
children  of  his  brother  Thomas  should  at  his  (Thomas's)  death  be 
dead  and  have  left  issue,  such  issue  should  be  entitled  among  them 
to  the  same  sum  as  they  would  eventually  have  been  entitled  to  had 
their  parents  survived  Thomas.     Thomas  survived  the  testator, 
and  left  a  son  Richard,  who  was  alive  at  the  death  of  the  testator  ; 
but  it  was  held  by  Sir  J.  Romilly,  M.  R.,  that  the  children  of  Richard 
could  not  take.     He  said,  "  The  gift  is,  in  the  first  instance,  distinctly 
to  a  class,  namely,  to  such  of  the  children  of  his  brother  Thomas  as 
may  be  then  living,  and  Richard  takes  a  life  interest  in  that  bequest 
solely  in  his  character  of  one  of  those  children.     The  gift  over  after 
the  decease  of  those  children  is  not  confined  to  such  of  the  children 
of  his  brother  as  should  be  alive  at  the  testator's  decease,  and  nothing 
points  to  Richard  more  than  any  other  child  of  Thomas,  who  might 
be  born  after  the  death  of  the  testator.     I  am  of  opinion  that  I  must, 
upon  the  expression  used  by  the  testator,  treat  '  the  children  of 
him  or  her  so  dying  '  as  another  class,  and  that  I  cannot,  because  the 
testator  has  directed  that  on  the  death  of  Thomas  the  fund  is  to  be 
equally  divided  between  such  of  his  children  as  shall  be  then  alive, 
treat  the  bequest  as  if  it  had  been  a  separate  set  of  bequests  to  each 
of  such  children  as  eventually  constituted  the  class  ;  and  therefore, 
in  my  opinion,  he  has  given  this  annuity  to  a  class  to  be  ascertained 
at  a  future  period,  and  after  the  death  of  each  of  the  persons  consti- 
tuting that  class  to  another  class,  some  of  whom  are  prohibited  by 
law  from  taking,  by  reason  of  the  Rule  against  Perpetuities.     If  I 

(s)  ISBeav.  92. 
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am  correct  in  this  view,  the  rule  in  Leake  v.  Robinson  must  apply. 
I  am  of  opinion  that  Eichard  is  neither  mentioned  nor  individually 
described  in  the  will  as  a  person  taking  (to  use  Lord  Cottenham's 
expression,  in  Roberts  v.  Roberts  {t) )  a  separate  and  individual  portion 
of  the  annuity  bequeathed  to  Thomas,  but  that  he  takes  it  as  one 
of  a  class,  and  that  his  children  intended  by  the  testator  to  take 
after  his  decease,  are  persons  forming  part  of  a  class,  some  of  whom 
are  precluded  from  taking,  and  consequently  that  the  gift  over  after 
his  decease  is  void." 

But  Leake  v.  Robinson  appears  not  to  justify  the  use  here  made 
of  tlie  word  "  class."  The  grandchildren  were  not  aU  of  one  class  ; 
there  were  as  many  separate  classes  of  grandchildren  as  there  were 
children  of  Thomas,  and  although  to  save  repetition  the  gifts  to 
aU  these  classes  was  included  in  one  set  of  words,  the  gift  to  each 
of  them  was  wholly  independent  of  the  gifts  to  the  others,  its  amount 
having  been  finally  ascertained  at  the  death  of  Thomas,  when  the 
number  of  his  children  who  survived  him  or  predeceased  him  leaving 
issue  was  known.  A  number  of  persons  are  popularly  said  to  form 
a  class  when  they  can  be  designated  by  some  general  name,  as 
"  children,"  "  grandchildren,"  "  nephews  ;  "  but  in  legal  language 
the  question  whether  a  gift  is  one  to  a  class  depends  not  upon  these 
considerations,  but  upon  the  mode  of  gift  itself,  namely,  that  it  is 
a  gift  of  an  aggregate  sum  to  a  body  of  persons  uncertain  in  number 
at  the  time  of  the  gift,  to  be  ascertained  at  a  future  time,  and  who 
are  all  to  take  in  equal  or  in  some  other  definite  proportions,  the 
share  of  each  being  dependent  for  its  amount  upon  the  ultimate 
number  of  persons.  Thus,  a  bequest  of  lOOOL  to  the  children  of  A., 
the  eldest  child  to  take  one  moiety,  the  younger  children  the  other 
moiety,  is,  in  ordinary  language,  a  gift  to  one  class  of  persons, 
namely,  children ;  in  the  legal  acceptation  of  the  words  it  is  a  gift 
partly  to  an  individual,  namely,  the  eldest  child  of  A.,  and  partly 
to  a  class,  namely,  his  younger  children.  On  the  other  hand,  a 
gift  to  A.,  B.,  and  C,  and  the  children  of  D.,  share  and  share  alike, 
may,  legally  speaking,  be  a  gift  to  a  class  (m),  but  yet  these  persons 


U)  2Phill.534. 

(li)  "  Porter  v.  Fox,  6  Sim.  485.  See 
also  Clark  v.  Phillips,  17  Jur.  886  ;  Se 
Stanhope's  Trusts,  27  Beav.  201 ;  Knap- 
ping V.  Tomlinson,  34  L.  .1.  Ch.  7  ; 
Aspinall  v.  Duckworth,  35  Beav.  307. 
Ee  Ann  Wood's  Will,  31  Beav.  323  (as 
to  the  lapsed  share),  and  Drakeford  v. 
Drakeford,  33  Beav.  46,  are  contra  :  sed 
qu.,  and  as  to  the  last-named  case,  see 
9  Jur.  N.  S.,  Pt.  2,  301.     In  Re  Chaplin's 


Trusts,  33  L.  J.  Ch.  183,  it  was  admitted 
by  Wood,  V.-C,  that  naming  some  of  a 
class  did  not  make  it  less  a  class  ;  yet  be 
held  that  the  named  person  having  died 
before  the  testator,  his  share  lapsed ; 
which  seems  contradictory."  As  men- 
tioned above  (p.  334),  the  remarks  in  the 
text  and  the  foregoing  note  are  an 
addition  by  Mr.  Jarman'a  editors  (see 
the  fourth  edition  of  this  work,  by  Mr. 
Vincent,  p.  268).    In  Re  Moss  ( [1899] 
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would  not  in  the  ordinary  acceptation  of  the  term  form  a  class,  chapter  x. 
Moreover,  under  a  gift  to  a  class,  if  any  of  the  class  take,  they  take 
the  whole  ;  the  subject  of  gift  can  never,  therefore,  be  partly  dis- 
posed of  and  partly  undisposed  of;  this  shews  that  the  grandchildren 
in  Greenwood  v.  Roberts  did  not  take  as  a  class,  for  supposing  the  gift 
valid,  the  children  of  one  child  of  Thomas  would  have  taken  part 
of  the  fund,  while  another  part  would  have  been  undisposed  of  if 
another  child  of  Thomas  had  no  children  (v). 

The  principle  of  Grifflth  v.  Pownall  prevailed  in  Cattlin  v.  Brown  (w) ,  CattUn  v. 
where  a  testator  entitled   to  the  equity  of   redemption  in  lands,  -^^°"™' 
subject  to  a  mortgage  in  fee,  devised  them  to  T.  B.  C.  for  life,  with  in  part  oi^y! 
remainder  to  all  and  every  his  child  and  children  during  their  natural 
lives  if  more  than  one ;   and  after  the  decease  of  any  or  either  of 
such  child  or  children  then  the  part  or  share  of  him,  her  or  them  so 
dying  was  given  to  his,  her  or  their  child  or  children  lawfully  begotten 
or  to  be  begotten,  and  to  his,  her  or  their  heirs  as  tenants  in  common. 
T.  B.  C.  left  several  children,  some  born  in  the  testator's  lifetime, 
some  after  his  death ;   and  it  was  held  by  Sur  W.  P.  Wood,  V.-C, 
that  the  shares  of  the  children  born  in  the  lifetime  of  the  testator 
were  well  given  to  their  children  though  the  gift  to  the  other  grand- 
children failed.     He  thought  Greenwood  v.  Roberts  was  distinguish-  Explanation 
able  because  "  the  children  of  the  brother  who  were  born  and  in  °  j{ob^Z°hy 
esse  at  the  death  of  the  testator,  might  all  have  been  dead  at  the  Wood,  V.-C. 
death  of  the  brother,  and  the  case,  therefore,  fell  within  the  rule  in 
LeaJce  v.  Robinson.    It  was  a  gift  to  a  class,  and  all  the  members  of 
the  class  might  be  persons  without  the  limits.     The  children  born 
at  the  testator's  death  might  take  no  interest  whatever.     On  this 
ground  the  decision  in  Greenwood  v.  Roberts  was  no  doubt  perfectly 
right."    And  he  intimated  that  the  case  before  him  might  have 
been  similar  if  the  devise  had  been  to  the  sons  of  T.  B.  C.  living  at 
his  decease,  with  remainder  to  their  sons  in  fee. 

2  Ch.  at  p.  317)  they  were  attributed  by  Walter,  [1901]  A.  C.  187).  The  question 
Lindloy,  L.  J.,  to  Mr.  Jarman.  As  to  isdisoussedin  Chap. XIII., inconneotion 
Drakeford  v.  Draie/ord,  see  post,  p.  with  the  doctrine  of  lapse.  The  decision 
435.  The  principle  on  which  Be  in  Be  Ohaplin's  Trusts  was  followed  by 
Chaplin's  Trusts  was  decided  is  that  Jessel,  M.  R.,  in  Be  Allen  (or  Be  Atier), 
a  gift  to  a  class  is  not  the  less  a  class  [1881]  W.  N.  6,  44  L.  T.  240,  29  W.  R. 
gift  because  some  members  of  that  class  480  ;  and  would  apparently  have  been 
are  named:-  thus,  a  gift  "to  my  son  ioUo-wedhy  Ka,y,  J., in  Be  Featherstone's 
George  and  all  sons  of  mine  who  may  Trti^ts,  22  Ch.  D.  Ill;  and  by  Chitty,  J., 
hereafter  be  bom  "  is  a  good  class  in  Be  Jackson,  25  Ch.  D.  162,  if  the  Ian- 
gift.  But  a  gift  to  a  class  and  an  guageof  the  wiUa  had  not  been  different, 
individual  who  is  not  a  member  of  that  See  also  Be  Mervin,  [1891]  3  Ch.  197. 
class,  is  not  prima  facie  a  class  gift,  (v)  Greenwood  v.  Boberts  is  also  dis- 
though  it  may  have  the  same  effect  as  a  cussed  in  Gray,  Perp.  §  391. 
gift  to  a  class  if  the  testator  expresses  (w)  11  Hare,  372.  See  also  VandeT' 
an  intention  to  that  effect  (Kingsbury  v.  planlc  v.  King,  3  Hare,  1. 
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Sir  R.  Kindersley  said  (a;)  he  was  unable  to  see  the  distinction 

here  referred  to :    it  appeared  to  him  that  in  Cattlin  v.  Brown 

precisely  the  same  observation  would  arise,  and  that  it  would  be 

equally  true  that  all  the  children  of  T.  B.  C.  that  were  born  and  in 

esse  at  the  death  of  the  testator  might  die  ia  the  lifetime  of  T.  B.  C. 

He  did  not  see  how  the  observation  or  the  ground  of  distinction 

applied ;   and  it  struck  him  that  the  same  reason  which  was  given 

in  support  of  Greenwood  v.  Roberts  would  have  required  Cattlin  v. 

Brown  to  be  decided  in  the  same  way.     It  must  also  be  observed 

that  the  M.  R.  himself  declared  (y)  that  the  gift  to  grandchildren 

in  the  latter  case  would  undoubtedly  have  been  good  if  the  class 

was  to  be  ascertained  at  the  death  of  Thomas ;  and  he  referred  his 

decision  to  the  clause  which  substituted  the  issue  of  any  chUd  of 

Thomas  who  should  die  before  Thomas,  in  the  place  and  to  take 

the  share  of  their  parent,  and  to  the  fact  that  such  issue  took  no 

vested  interests  until  they  attained  twenty-one,  so  that  if  the  children 

of  Thomas  who  were  living  at  the  date  of  the  wiU  died  before  Thomas 

and  left  children  who  died  under  twenty-one  leaving  remoter  issue, 

it  would  not  be  until  these  remoter  issue  attained  twenty-one  that 

the  class  would  be  ascertained,  or  the  number  of  shares  ascertained 

into  which  the  fund  would  be  divisible,   and   this  would  be  too 

remote.     This  was  a  new  ground.    It  was  not  taken  in  the  case 

itself ;  doubtless  because  the  substitution  clause  said  nothing  about 

the  age  of  twenty-one.     But  if  this  clause  is  to  be  understood  as  so 

referring  to  the  previous  gift  to  grandchildren  in  remainder,  as  to 

import  into  itself  the  mention  of  that  age,  so  also  must  it  be  deemed 

to  import  the  declaration  that  the  interests  given  were  "  vested." 

Besides,  the  intermediate  interest  was  given  for  the  benefit  of  the 

grandchildren  during  minority. 

The  distinction  already  noticed  as  having  been  taken  by  Sir  W. 
Wood  regarding  Greenwood  v.  Roberts,  was  disregarded  by  him  in 
Wilson  V.  Wilson  (z).  The  bequest  there  was  of  a  sum  of  money 
upon  trust  to  pay  the  income  to  the  testator's  wife  during  her  life, 
and  after  her  death  in  trust  for  the  then  present  and  future  children 
of  I.  L.  who  should  be  living  at  the  death  of  the  testator's  wife,  and  who 
should  attain  the  age  of  twenty-one  or  marry,  in  equal  shares ;  and 
the  testator  directed  that  the  shares  of  each  daughter  should  be 
settled  upon  trust  for  her  for  life,  and  after  her  death  for  her  children. 
Sir  W.  Wood  decided  that  the  trust  in  favour  of  a  child  of  a  daughter 


I'  (x)  Knapping  v.  Tomlinson,  34  L.  J. 
Ch.  3.1 

(y)  See    Webster   v.    Boddingion,    26 


Beav.  136. 

(z)  4  Jur.  N.  8.  1076,  28  L.  J.  Ch.  95. 
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who  was  living  at  the  death  of  the  testator  was  valid.  He  said,  chapter  x. 
''  I  can  conceive  no  ground  why  in  respect  of  a  child  of  I.  L.  in  esse 
at  the  time  of  the  testator's  decease  there  should  not  be  a  direc- 
tion that  her  share  should  be  settled  on  her  children.  In  Porter  v 
Fox  (a)  and  that  class  of  cases  the  difficulty  arises  from  there 
being  a  gift  to  a  class  of  persons  some  of  whom  can  take  whilst  others 
cannot.  In  these  cases  it  cannot  be  ascertained  what  is  the  share 
of  each,  and  hence  the  gift  is  held  void  as  to  aU.  Here,  however,  the 
children  of  each  child  of  I.  L.  form  a  separate  class,  and  the 
share  of  each  class  is  separately  ascertainable." 

*Cattlin  V.  Brown  was  followed  by  Sir  R.  Kindersley  in  Knapping  Knappimj  v. 
V.  Tomlinson  {b),  where  the  devise  was  identical  ui  its  terms  with  in^part^only. 
that  in  the  former  case.  The  V.-C.  reviewed  all  the  cases,  and 
expressed  his  entire  concurrence  with  Sir  W.  Wood's  decision, 
Sir  J.  Romilly  having  also  declared  (c)  his  approval  of  that  decision, 
and  having  referred  his  own  decision  in  Greenwood  v.  Roberts  to 
grounds  which  at  all  events  remove  it  from  apparent  opposition 
to  the  other  authorities  (d),  it  must  be  taken  as  settled  that  where 
the  shares  of  all  the  separate  stocks  can  be  ascertained  within  legal 
limits,  as  in  those  authorities,  the  rule  in  Leake  v.  Robinson  is  not 
applicable  so  as  to  defeat  limitations,  otherwise  valid,  of  the 
separate  shares. 

Accordingly,  in  Re  Russell  (e),  where  a  testator  gave  his  residuary  Re  RusseU. 
estate  in  trust  after  the  death  of  M.  and  her  husband,  for  all  the 
daughters  of  M.  who  should  attain  twenty-one  or  marry  under  that 
age,  with  a  proviso  that  the  share  of  any  daughter  should  be  held 
upon  trust  for  her  for  life,  and  after  her  death  upon  similar  trusts 
for  her  children  as  were  thereinbefore  provided  for  the  children  of 
M.:  it  was  held  that  the  proviso  for  settlement  of  the  shares  was 
applicable  to  each  share  separately,  and  that  although  it  would 
have  been  void  for  remoteness  in  the  case  of  daughters  of  M.  born 
after  the  testator,  it  was  valid  in  the  case  of  daughters  born  in  his 
lifetime. 

"  Where  the  testator  has  combined  with  the  remote  class  a  living  Gift  to  a  class 

person,  in  such  a  manner  as  to  constitute  him  a  member  of  the  '°°'"'J"ig 
■*■  a  named 

class,  the  gift  to  him  cannot  be  distinguished  from,  and  therefore  person, 
shares  the  fate  of,  the  gift  to  the  other  intended  objects,  with  which  it 

(a)  6  Sim.  485.  205  (where  the  point  was  not  taken),  is 

(6)  34  L.  J.  Ch.  3,  10  Jur.  N.  S.  626.  overruled. 

(c)  tn     Webster    v.    Boddington,    26  (e)  [1895]  2  Ch.  698.     See  Be  Ferne- 
Beav.  137,  138.  ley's  Trusts,  [1902]    1    Ch.   543,   post, 

(d)  Arnold  v.  Congreve,  1  R.  &  Mv.  p.  364. 
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stands  blended  and  associated  "  (/).  This  conclusion  was  questioned 
by  a  learned  judge  (g),  who  thought  the  gift  to  the  living  person, 
when  associated  with  a  gift  to  a  "  class  "  (all  to  take  as  tenants  in 
common),  ought  not  to  fail  any  more  than  it  would  if  it  had  been 
associated  with  a  gift  to  other  named  individuals  to  take  with  him 
as  tenants  in  common.  But  the  conclusion  seems  inevitable : 
for  in  the  former  case  the  share  of  the  living  person  could  not  be 
ascertained  but  by  reference  to  the  number  of  members  ultimately 
included  in  the  class ;  and  this  could  not  be  known  within  due 
limits.  This  it  was  that  made  the  living  person  one  of  the  class, 
subject  to  all  the  conditions  that  appertained  to  that  character. 
Leake  v.  Robinson  shows  that  it  is  not  the  description  of  the  legatees 
as  children  or  grandchildren  that  constitutes  them  a  class,  but  the 
mode  and  conditions  of  the  gift.  Sir  W.  Grant  there  observed  (h) 
that,  supposing  the  distinction  made  (as  was  there  attempted) 
between  persons  capable  and  persons  incapable,  there  was  still  the 
difficulty  of  adjusting  the  proportions  in  which  the  capable  children 
were  to  take,  and  in  determining  the  manner  and  the  period  of 
ascertaining  those  proportions  (i). 

Whether  the  result  would  be  the  same  if  the  gift  were  in  joint 
tenancy,  does  not  seem  to  have  been  decided.  In  the  third 
edition  of  this  work  (by  Messrs.  Wolstenholme  and  Vincent)  (j)  the 
opinion  was  expressed  that  in  such  a  case  "  the  result  would  have 
been  in  accordance  with  the  learned  judge's  [Stuart,  V.-C]  dictum : 
because  the  gift,  so  far  as  it  was  to  others  than  the  individual, 
being  void,  the  whole  fund  would  accrue  to  the  individual." 


As  to 
provisions 
for  f^and- 
children. 


Mr.  Jarman  remarks  (k)  that  "  a  testator  is  in  less  danger  of 
transgressing  the  perpetuity  rule,  whilst  providing  for  his  own 
children  and  grandchildren,  than  when  the  objects  of  his  bounty 
are  the  children  and  grandchildren  of  another ;  since,  in  the  former 
case,  he  has  only  to  avoid  protracting  the  vesting  of  the  grand- 
children's shares  beyond  their  ages  of  twenty-one  years,  and  then 
the  fact  of  the  gift  extending  to  after-bom  grandchildren  would  not 


(/)  Thus  Mr.  Jarman,  in  the  first 
edition  of  this  work,  p.  233,  citing 
Porter  v.  Fox,  6  Sim.  485.  See  £e 
Mervm,  [1891]  3  C!h.  197. 

(g)  Stuart,  V.-C,  in  James  v.  Lord 
Wynford,  1  Sm.  &  Giff.  58,  59. 

(ft)  2  Mer.  390. 

(i)  The  question  might  have  been 
raised  in  Webster  v.  Boddingion,  26  Bea. 
128,  but  the  point  seems  to  have  been 
taken   for    granted.     As    to    gifts    to 


classes,  see  further,  Chap.  XIII. 

(j)  P.  252.  Mr.  Vincent  seems  sub- 
sequently to  have  entertained  some 
doubt  on  the  point,  for  in  the  fourth 
edition  the  passage  above  quoted  is 
omitted,  and  there  is  substituted  (in  a 
footnote)the  question:  "If  the  gift  were 
in  joint  tenancy,  would  the  whole  fund 
accrue  to  the  individual  ?  "  The  present 
editor  shares  this  doubt. 

(ft)  First  edition,  p.  233. 
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invalidate  it,  because  all  the  children  of  the  testator  must  be  in  esse  chaptbb  x. 
at  his  decease,  and  their  children  must  be  born  in  their  lifetime,  so 
that  they  necessarily  come  into  existence  during  a  life  in  being.  On 
the  other  hand,  a  gift  embracing  the  whole  range  of  the  unborn 
grandchildren  of  another  living  person  would  be  clearly  void,  though 
the  shares  should  be  made  to  vest  at  majority  or  even  at  birth, 
for  the  grandfather  might  have  children  born  after  the  testator's 
decease,  and  as  the  gift  would  extend  to  the  children  of  such  after- 
born  children,  it  would  be  absolutely  void  for  remoteness,  and  that, 
too,  according  to  the  principle  already  laid  down,  without  regard 
to  the  fact  of  there  being  any  such  child  or  not." 

"  It  is  clear,"  as  Mr.  Jarman  also  remarks  (Ick),  "  that,  in  order  to  Rules  of 
render  a  gift  to  a  class  of  persons  valid,  the  Court  will  not  depart  from  not^to'be'°" 
the  established  rule  of  construction,  which  fixes  its  range  of  objects ;  strained  to 
for  though  it  is  probable  that  the  testator,  if  interrogated  on  the  yaHdT  ^ 
point,  would  have  consented  to  restrict  the  class  for  the  purpose  of 
bringing  it  within  due  limits,  yet,  as  the  will  intimates  no  such 
intention,  its  judicial  expositor  is  not  warranted  in  so  dealing  with 
its  contents. 

"As  in  Jee  v.  Audley  (I),  where  a  testator  bequeathed  lOOOZ.  to  be  Jee  v.  Avdhy. 
placed  out  at  interest,  which  interest  he  gave  to  his  wife  during  her 
life ;  and  at  her  death  he  gave  the  lOOOZ.  to  his  niece  Mary  Hall, 
and  the  issue  of  her  body  lawfully  begotten  and  to  be  begotten ; 
and  in  default  of  such  issue,  he  gave  it  to  be  equally  divided  between 
the  daughters  then  living  of  John  Jee  and  Elizabeth  Jee  his  wife. 
It  was  objected  that  the  limitation  to  the  daughters  of  John  and 
Elizabeth  Jee  was  void,  as  being  too  remote,  being  to  take  effect 
on  a  general  failure  of  issue  of  Mary  Hall,  and  was  not  confined  to 
the  daughters  living  at  the  death  of  the  testator.  On  the  other 
side,  it  was  said  that,  though  the  late  cases  had  decided  that,  on 
a  gift  to  children  generally,  such  children  as  should  be  living  at 
the  time  of  the  distribution  of  the  fund  would  be  let  in,  yet  it  would 
be  very  hard  to  adhere  to  such  a  rule  of  construction  so  rigidly  as 
to  defeat  the  evident  intention  of  the  testator  in  this  case,  especially 
as  there  was  no  real  possibility  of  J.  and  E.  Jee  having  children 
after  the  testator's  death,  they  being  then  seventy  years  old ;   and 

(kk)  First  edition,  p.  253.  in  determining  whether  or  not  a  gift 

(l)  1  Cox,  324.     See  also  Re  Sayer's  was    void    for    remoteness.     But    the. 

Trusts,  L.  R.,  6  Eq.  319 ;   Re  Dawson,  V.-C.'s  decision  in  that  case,  so  far  as 

39  Ch.  D.  155.     Malins,  V.-C,  in  Cooper  regards  this  point,  is  contrary  both  to 

V.  Laroche,  17  Ch.  D.  368,  373,  held  that  principleand  to  the  current  of  authority, 

he  could  have  regard  to  the  fact  that  a  and  not  to  be  relied  upon.     See   Re 

woman  was  past  the  age  of  child-bearing  Dawson,  39  Ch,  D.  at  p.  163. 
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Gift  to  unborn 
person 
answering 
a  particular 
description. 


if  there  were  two  ways  of  construing  words,  that  should  be  adopted 
which  would  give  effect  to  the  disposition  made  by  the  testator ; 
that  the  cases  which  had  decided  that  after-born  children  should 
take,  proceeded  on  the  implied  intention  of  the  testator,  and  never 
meant  to  give  effect  to  words  which  would  totally  defeat  such  inten- 
tion. But  Sir  Lloyd  Keynon,  M.  R.,  observed  that  it  had  been 
decided  by  several  cases,  that,  in  bequests  to  children,  all  those 
born  before  the  interest  vested  in  possession  were  entitled."  It 
followed  that  the  limitation  in  the  will  was  void  in  its  creation^ 
and  he  declined  to  vary  this  construction,  or  to  assume  that  John 
and  Elizabeth  would  not  have  any  more  children,  in  order  to 
give  validity  to  the  limitation. 

(F)  Gifts  to  Contingent  Persons — Limitations  to  a  Series. — 
As  Mr.  Jarman  points  out  (m),  "  The  doctrine  that  the  validity  of  a 
gift  is  to  be  tried  bypossible,  not  actual  events,  is,  of  course,  applicable 
no  less  to  gifts  to  individuals  than  to  gifts  to  classes.  If,  therefore, 
the  devise  or  bequest  be  in  favour  of  an  unborn  person,  who  may  not 
answer  the  required  description  within  a  life  and  twenty-one  years, 
it  will  be  void,  although  a  person  should  happen  to  answer  the 
description  within  such  period.  Thus,  if  a  testator  give  real  or 
personal  estate  to  an  unborn  person,  who  shall  thereafter  happen 
to  acquire  some  personal  qualification,  which  is  attainable  at  any 
period  of  life,  and  is  not  necessarily  confined  to  minority,  as  in  the 
case  of  a  gift  to  the  first  son  of  A.  who  shaU  obtain  a  commission 
in  the  Army,  take  a  degree  at  the  university,  or  marry,  it  is  con- 
ceived that  the  gift  would  be  void,  even  though  A.  should  happen 
to  have  a  son  who  should  answer  the  required  qualification  before 
the  age  of  twenty-one." 

Thus,  in  Proctor  v.  Bishop  of  Bath  and  Wells  (n),  there  was  a 
devise  in  fee  to  the  first  or  other  son  of  A.  that  should  be  bred  a 
clergyman  and  be  in  holy  orders,  but  in  case  A.  should  have  no 
such  son.  then  to  B.  in  fee.  A.  died  without  ever  having  had  a 
son,  and  it  was  held  that  the  gift  to  B.  was  void. 

So  in  Ibbetson  v.  Ibbetson  (o),  the  testator  bequeathed  chattels 
to  the  first  tenant  in  taU  of  the  age  of  twenty-one  years,  who  should 
be  in  possession  of  a  certain  mansion  house :  as  there  might  be 
successive  tenancies  in  tail  without  any  tenant  in  tail  attaining 
twenty-one,  the  bequest  might  remain  suspended  for  an  indefinite 
number  of  years,  and  was,  therefore,  void  for  remoteness. 

(m)  First  edition,  p.  233. 

(n.)  2  H.  Bl.  358. 

(o)  10  Sim.  495, 5  My.  &  C.  26.   Other 


cases  on  settled  chattels  are  referred  to 
post,  p.  347,  and  in  Chapter  XX. 
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Ker  V.  Lord  Dungannon  (p).  Lord  Dungannon  v.  Smith  (q),  and  ''chaptee  x. 
Wainman  v.  Field  (r),  were  decided  on  the  same  principle. 

Questions  of  this  kind  frequently  arise  where  property  is  attempted  Limitation 
to  be  limited  to  a  series  of  persons  answering  a  certain  description.  *°  * '®"®°' 
In  such  cases,  as  Mr.  Jarman  remarks  (s),  "  there  is  no  principle 
of  law  preventing  a  testator  from  so  framing  and  moulding  his  Testator 
disposition,  as  to  make  its  validity  depend  on  subsequent  events  ;  "^"2/  mould 
or,  in  other  words,  from  availing  himself  of  the  course  of  circum-  tion  according 
stances  posterior  to  the  making  of  his  will,  in  order  to  get  as  wide  *°  subsequent 
a  range  of  postponement  as  possible  ;  for  instance,  he  may  convert 
the  intended  estate  tail  of  a  person  then  unborn,  into  an  estate  for 
life,  in  case  of  his  happening  to  come  in  esse  in  his  (the  testator's) 
lifetime.     In  all  cases  of  faUure  under  circumstances  of  this  nature, 
the  deficiency  is  one  not  of  power  but  of  expression ;  and  the  ques- 
tion in  every  instance  is,  whether  the  testator  had  clearly  shewn  an 
intention  to  take  the  most  ample  range  or  period  of  postponement, 
which  subsequent  circumstances  admit  of.     A  point  of  this  kind  Tolkmache  v. 
was  much  canvassed  under  the  wiU  of  Lord  Vere  (t),  who  bequeathed  ^'"'^  °f 
to  trustees  all  his  household  goods,  furniture,  pictures,  books,  linen, 
&c.,  upon  trust  to  permit  his  wife  to  have  the  use  of  them  during 
her  life,  and,  upon  her  death,  to  permit  his  son  A.  B.  to  have  the 
use  of  the  same  goods,  &c.,  for  his  life,  and,  upon  the  decease  of  the 

(p)  1  Dr.  iSt  War.  509.  raised  out  of  the  rents  of  his  lands  under 

iq)  12  CI.   &   F.   546.     This  case  is      a  term  of  sixty  years,*  the  same  should 

stated  below  with  reference  to  the  ques-      be  settled  to  the  use  for  life  of  the  per- 

tion  of  separable  limitations.  son  who  happened  then  to  be  entitled 

(r)  Kay,  507.     See  also  Harding  v.      in  possession  under  the  limitations  in 

Nott,  7  E.  &  B.  650 ;  Patching  v.  Barnett,  his    will,   with    remainder    (in  e£Eect) 

51  L.  J.  Ch.  74  (gift  to  youngest  grand-  to    his    issue   in    strict    settlement.! 

son  of  A.,  living  at  decease  of  testator's  When    the    time    arrived    for   laying 

wife,  who  should  attain  twenty-five).  out    the     money,    it    happened    that 

{a)  First  edition,  p.  234.  the  person  entitled  in  possession  under 

(t)  "  Lord  Deerkurst  v.  Duke  of  St.  the  limitation  in  question  was  not  in 

AUiana,  5  Mad.  232  ;  s.  o.  in  D.  P.  nom.  esse  at  the  testator's  death,  and  there- 

Tollemache  v.  Earl  of  Coventry,  2  CI.  &  fore  could  not  be  made  tenant  for  life 

Fin.  611,  8  B!i.  N.  S.  547.     Compare  with  remainder  to   his  issue,  so  that 

this  case  with  TregonweU  v.  Sydenham,  the   trust  for  laying  out  the  money 

3  Dow,  194,  where  a  testator,  after  de-  had  failed  in  event ;  but  the  grounds 

vising  lands  (subject  to  certain  terms  on    which     Lord    Eldon     rested    the 

for  years  which  he  created  for  the  pur-  decision   of  the  House  shew,   that  if 

poses  thereinafter  mentioned)  to  A.  for  the  person  entitled  in  possession  had 

life,  remainder  to  his  first  and  other  sons  happened  to  be  a  person  in  esse  at  the 

in  tail   male,   with  remainder  to   the  testator's  death,  the  trust  for  laying  out 

eldest  daughter  of  A.  in  tail  general,  the    money  would  in  his   Lordship's 

with   remainders   over,   directed   that  opinion  have  been  legal."     [Notes  by 

when  a  certain  sum  of  money  should  be  Mr.  Jarman.] 

*  "  This  was  prior  to  the  stat.  40  Geo.  3,  u.  98,  stated  post  [Chap.  XI.],"' 
t  "  This  was  the  effect,  though  not  the  precise  language." 
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tion within 
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held  void, 
irrespectively 
of  event. 


survivor  of  his  (the  testator's)  wife  and  son,  in  trust  for  such 
person  as  should  from  time  to  time  be  Lord  Vere,  it  being  his  will 
that  the  goods,  &c.,  after  the  decease  of  his  wife,  should  from  time 
to  time  go  and  be  held  and  enjoyed  with  the  title  of  the  family,  as 
far  as  the  rules  of  law  and  equity  would  permit.  At  the  death  of 
the  testator,  the  title  of  Lord  Vere  descended  upon  his  son,  the 
legatee  for  life,  upon  whose  decease  it  descended  to  his  son  (the 
testator's  grandson,  who  was  also  living  at  the  death  of  the  testator), 
and,  upon  the  death  of  the  grandson,  it  descended  to  the  testator's 
great  grandson,  who  was  born  after  the  death  of  the  testator.  The 
chief  struggle  was  between  the  personal  representatives  of  the  grand- 
son and  those  of  the  great  grandson.  As  the  former  was  born  in 
the  testator's  lifetime,  it  was  clear,  that  he  might  have  been  made 
legatee  for  life,  with  remainder  absolutely  to  the  person  next  in 
succession,  and  the  question,  therefore,  was,  whether  the  wiU  autho- 
rised such  a  construction.  Sic  J.  Leach,  V.-C,  before  whom  the 
case  was  originally  brought,  decided  in  the  affirmative."  His 
Honour  said  that  by  the  rules  of  law  and  equity  every  person  living 
at  the  death  of  the  testator,  who  should  become  Lord  Vere,  might 
be  limited  to  the  use  and  enjoyment  only.  The  son  and  grandson 
of  the  testator  were  living  at  his  death,  and  both,  therefore,  were 
limited  to  the  use  and  enjoyment  only,  but  the  child  who  succeeded 
the  grandson  as  Lord  Vere  and  Duke  of  St.  Albans,  was  not  living 
at  the  death  of  the  testator,  and  could  not,  therefore,  by  the  rules 
of  law  and  equity,  be  limited  to  the  use  and  enjoyment  only ;  he 
took,  therefore,  an  absolute  interest,  which  was  vested  in  his  personal 
representative. 

This  judgment  was  affirmed  by  Lord  Lyndhurst,  but  was  reversed 
in  D.  P.  on  the  advice  of  Lord  Brougham,  C.  He  admitted  that 
the  testator  might  lawfully  have  limited  the  chattels  to  go  according 
to  the  decree  of  the  V.-C.  if  he  had  used  the  proper  words  ;  but  first 
he  said  there  was  no  authority  for  putting  that  construction  on  the 
words  used ;  and  secondly  he  took  a  new  objection,  founded  on 
the  bequest  being  an  attempted  annexation  of  chattels  to  an  honour ; 
which  he  described  as  an  attempt  to  create  a  new  species  of  limita- 
tion in  succession,  unknown  to  the  law,  to  spring  up  with  the 
person,  that  is,  to  the  Lords  Vere  whoever  they  might  be  ;  and  he 
mentioned  certain  contingencies,  especially  a  possible  abeyance  of 
the  honour,  which,  in  his  opinion,  shewed  that  there  might  be  no 
one  to  answer  that  description  within  the  allowed  period;  and 
although  none  of  those  contingencies  had  happened,  the  soundness 
of  the  liniitations  could  not  depend  on  the  eveiit, 
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Lord  St.  Leonards  has  criticised  this  j  udgment  (u) ,  and  has  adduced  chapter  x. 
authorities  to  shew  that  chattels  may  be  limited  to  go  along  with 
an  honour  ;  and  with  regard  to  the  question  of  construction  (which 
is  of  the  greatest  interest  here),  he  distinguishes  between  a  com- 
pendious limitation  to  several  persons  successively,  where  the  legal 
limit  can  clearly  be  marked,  as  in  Lord  Vere's  will,  and  a  limitation 
like  that  in  Lord  Dungannon  v.  Smith,  where  only  one  person  was 
to  take,  and  it  depended  on  the  event  whether  the  person  who  lived 
to  answer  the  description  would  or  would  not  come  in  esse  within 
the  legal  period.  He  thought  Tregonwell  v.  Sydenham  a  grave 
authority  for  giving  effect  to  such  a  limitation  as  that  in  Lord  Vere's 
will  as  far  as  the  events  would  allow,  keeping  within  the  legal 
boundary. 

There  has  been  much  discussion  as  to  the  ultimate  decision  in  Point  decided 
Tollemache  v.  Coventry.  According  to  some  of  the  common  law  ^  Coventry  " 
judges  in  Lord  Dungannon  v.  Smith  (v),  although  aU  that  was 
decided  in  Tollemache  v.  Coventry  was  that  the  great  grandson  did 
not  take,  yet  the  reasoning  on  which  this  decision  proceeded  was 
equally  unfavourable  to  the  claim  of  the  grandson,  and  undoubtedly 
this  would  have  been  the  logical  result  of  Lord  Brougham's  reasoning. 
But  he  did  not  go  so  far,  and  it  seems  clear  from  the  concluding 
words  of  his  judgment,  and  from  the  headnote,  that  the  decision 
was  in  favour  of  the  grandson.  This  is  now  generally  accepted  as 
the  result  of  the  case  (w). 

The  principle  to  be  deduced  from  these  authorities  is,  that  where  Result  of  the 
there  is  a  gift  to  a  series  of  persons  answering  a  certain  description, 
it  is  good  so  far  as  concerns  the  first  member  of  that  series,  if  he  must 
take  on  the  death  of  a  living  person,  although  the  gift  may  be  bad 
as  regards  the  second  and  all  the  later  members  of  the  series,  because 
otherwise  they  might  possibly  take  beyond  the  limits  fixed  by  the 
Rule  against  Perpetuities  (x). 

It  will,  of  course,  be  remembered  that  according  to  the  doctrine  Children 
settled  by  recent  decisions  (y),  a  child  en  ventre  sa  mere  is  considered  ^^°  '^^' 
a  living  person,  and  consequently  if  there  is  a  devise  upon  trust  for 
each  son  of  A.  successively  for  life,  with  remainder  to  his  sons  in 

(«)  Law  of  Prop.  336  ;  Gray  on  Perp.  158  ;  Be  Johnston,  26  Ch.  D.  538  ;  Be 

§401  seq.    See  the  observations  of  Hall,  Hill,  [1902]  1  Ch.  807. 

Y.-C,  ia  Be  Boberts,  19  Ch.  I).  525.     See  (a;)  Gray,  Perp.  §  406  seq.      As  to 

also  Be  Viscount  Exmouth,  23  Ch.  D.  the  nature  of  the  interest  taken  by  the 

158.  first  member  of  the  series,  see  Chap, 

(v)  12  a.  &  F.  546.  XXXIII. 

(w)  Be  Viscount  Exmouth,  23  Ch.  D.  (t/)  See  post,  Chap.  XLII. 
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tail,  and  a  son  of  A.  is  en  ventre  sa  mere  at  the  testator's  death,  then 
if  this  son  becomes  tenant  for  life  by  the  failure  of  the  prior  limita- 
tions, the  limitations  after  his  life  estate  are  valid,  although  it  may 
be  to  his  interest  to  contend  that  they  are  void  under  the  Kule 
against  Perpetuities  (z). 


Shifting 
clajuse  or 
gift  over 
on  breach 
of  condition. 


It  is  hardly  necessary  to  say  that  a  shifting  clause,  or  a  gift  over 
on  breach  of  a  condition  (e.g.,  a  name  and  arms  clause)  is  void  unless 
it  must  necessarily  take  effect  within  the  period  allowed  by  the 
•Rule  against  Perpetuities  (a),  or  unless  it  is  annexed  to  an  estate 
tail  (b). 

In  Bacon  v.  Proctor  (c),  land  was  devised  in  trust  to  pay  the  rents 
to  such  person  of  the  testator's  own  name  as  for  the  time  being 
should  succeed  to  his  title  of  a  baronet,  to  the  end  that  his  said 
estate  might  be  continued  in  his  name,  blood,  and  family,  and  be 
enjoyed  and  go  along  with  his  title,  so  long  as  the  rules  of  law  and 
equity  should  permit :  it  was  held  that  the  testator's  eldest  son 
took  a  life  interest  in  the  estate. 

The  case  of  Mackworth  v.  Hinxman  (d)  has  been  already  referred 
to.  The  decision  is  questioned  by  Lord  St.  Leonards  (e)  and  by 
Mr.  Gray  (/). 


Gift  to 
survivor 
of  class. 


It  is  clear  that  a  gift  to  the  survivor  of  a  class  of  persons  is  bad 
if  he  will  not  necessarily  be  ascertained  within  the  period  allowed 
by  the  Rule,  although  a  gift  to  the  whole  class  might  be  good.  Thus, 
if  property  is  given  upon  trust  for  A.  for  life,  and  after  his  death 
upon  trust  for  his  children  during  their  lives,  and  after  the  death 
of  all  the  children,  except  one,  upon  trust  for  that  one  absolutely, 
this  ultimate  gift  is  bad  for  remoteness  (g).  Cases  of  this  kind  must 
be  distinguished  from  those  in  which  successive  life  interests  are 
given  to  a  class  of  imbom  persons.  These  are  discussed  in  the 
next  section. 

A  gift  of  property  to  persons  answering  a  certain  descrip- 
tion at  the  testator's  death,  is  free  from  objection  on  the  score  of 


(z)  Be  Wilmer's  Trusts,  [1903]  2  Ch. 
411. 

(a)  Bennett  v.  Bennett,  2  Dr.  &  Sm. 
at  p.  276.  The  introduction  of  these 
executory  limitations,  of  a  kind  un- 
Isnown  to  the  common  law,  was  the 
reason  which  led  to  the  establishment 
of  the  Rule  against  Perpetuities  in  its 
present  form  :  ante,  p.  296. 

(6)  Ante,  p.  321.     See  further  as  to 


shifting  clauses,  post,  Chap.  XXXVIII. 

(c)  T.  &  B.  31. 

(d)  2  Keen,  658. 

(c)  Law  of  Property,  341. 

(/•)  Perp.  §  399,  n. 

(?)  Oarland  v.  Brovm,  10  L.  T.  292 ; 
Courtier  v.  Oram,  21  Bca.  91.  See  the 
remarks  on  Be  Ashforth,  [1905]  1  Ch. 
535,  post,  p.  372. 
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remoteness,  and  sometimes  a  gift  which  suggests  an  intention  on    chapter  x. 
the  part  of  the  testator  to  give  property  to  persons  in  succession 
has  been  held  to  be  a  gift  to  individuals  living  at  his  death  (h). 

In  Re  Roberts  (i),  the  testatrix  bequeathed  a  fund  upon  trust  for 
her  brother  J.  R.  G.,  for  life,  and  after  his  death  for  his  son,  A.  R.  G., 
for  life,  and  after  the  decease  of  both  of  them,  upon  trust  to  pay  the 
income  "  for  life  unto  any  immediate  or  direct  descendants  of  my 
said  brother  and  nephew  who  shall  bear  the  name  of  R.  G.  only, 
and  from  and  after  his  or  her  decease,  or  in  case  of  failure  of  any 
such  immediate  or  direct  descendant  of  my  said  brother  or  nephew 
who  shall  bear  the  name  of  R.  G.  only,"  then  upon  trust  for  certain 
charities.  Hall,  V.-C,  thought  that  the  trust  was  intended  to 
include  a  series  of  persons  answering  the  description  of  descendants, 
and  was,  therefore,  void  for  remoteness.  The  Court  of  Appeal, 
however,  held  that  the  gift  after  the  death  of  the  brother  and  nephew 
was  to  a  class  consisting  of  their  descendants  then  living  and  bearing 
the  name  of  R.  G.  for  their  lives,  and  was,  consequently,  a  valid 
gift. 

The  cases  of  Brett  v.  Sawbridge  (/),  and  Pelham  v.  Gregory  (k), 
are  referred  to  in  a  subsequent  part  of  this  work. 

Where  freehold  lands  are  limited  in  strict  settlement,  and  lease-  Vesting  of 
hold  or  other  personal  property  is  vested  in  trustees,  upon  corre-  P®''f°"*.l  P^o- 

■■^  r     r       J  '     r  perty  given 

sponding  trusts,  but  so  as  not  to  vest  absolutely  in  any  tenant  in  in  strict 
tail  till  he  shall  attain  the  age  of  twenty-one  years,  but  on  his  must™T* 
death  under  age  to  devolve  as  the  freeholds,  this  trust,  so  far  as  be  deferred 
it  is  limited  in  favour  of  tenants  in  tail,  is  void,  since  by  the  ,„  tan^attatns 
death  of  successive  tenants  in  tail  under  age  and  leaving  issue,  twenty-one. 
the  vesting  of    the  leaseholds  might    be  deferred    beyond    the 
period    allowed    by    law.      Care    should    therefore    be     taken 
that    the    vesting    is    only  deferred    till   some    tenant   in    tail 
by     purchase      attains      the     age     of     twenty-one     years  {I). 

{h)  Comm.  of  Donations  v.  De  Clif-  absolutely  in  the  first  tenant  in  tail  by 

ford,  1  Dr.  &  War.  245 ;  Liley  v.  Hey,  purchase :  and  the  proviso,  being  but 

1  Ha.  580  ;  ante,  p.  219.  an  accessory  to  that,  must  be  construed 

(i)  19  Ch.  D.  520.  also  to  relate  only  to  tenants  in  tail  by 

(j)  3  Bro.  P.  C.  141.  purchase :   Christie  v.  Gosling,   L.   R., 

(k)  3  Bro.   P.    C.   204.      See    post,  I    H.   L.   279;  MartelU  v.   IloUoway, 

Caiap.  XXXIII.  L.  R.,  5   H.    L.    532.     (It  should  be 

(I)  This  is  the  common  form,  3  David-  mentioned  that  this  somewhat  forced 

son's   Preo.    602,   627.     If   the   clause  construction  was  not  approved  by  Lord 

stops  short  with  the  proviso  against  St.  Leonards,  L.  R.,  1  H.  L.  at  p.  293, 

absolute  vesting,  and  omits  the  con-  or,  apparently,  by  Lord  Cairns,  L.  R., 

eluding  gift  over,  remoteness  is  avoided  5   H.    L.  at    p.    103).     According   to 

without  help  of  the  words  "  by  pur-  this  construction,  however,  the  inten- 

ohase."     For  then  there  is  no  gift  of  tion  to  keep  the  two  species  of  pro- 

the  personalty  except  in  the  primary  perty  together  as  long  as  possible  fails. 

trust,   and  under  this  trust  it  vesta  The  concluding  gift  over  is  required  to 


348  PERPETUITY   AND   REMOTENESS. 

CHAPTER  X.    The  authorities   on  this  subject  are  discussed  in  a   subsequent 

chapter  (m). 
Gift  to  (G)  Gifts  to  Unborn  Persons  for  Life,  and  Subsequent 

for^UfTvaUd"  Limitations  (w).-As  Mr.  Jarman  points  out  (o),  "If  the  objects 
of  a  future  gift  are  within  the  line  prescribed  by  the  Eule  against 
Perpetuities,  of  course  it  is  immaterial  what  is  the  nature  of 
the  interest  which  such  gift  confers  (p).  It  would  be  very 
absurd  that  persons  should  be  competent  to  take  an  estate 
in  fee  in  land,  or  an  absolute  interest  in  personalty,  and  never- 
theless be  incapable  of  taking  a  temporary  or  terminable  interest 
(for  the  larger  includes  the  less),  and  yet  it  would  not  be 
difficult  to  cite  dicta  (q),  nay,  even  to  adduce  a  decision  (r),  pro- 
pounding the  doctrine  that  a  life  interest  cannot  be  given  to  an 
unborn  person."  The  fallacy  probably  arose,  as  Mr.  Jarman 
suggests,  from  the  terms  in  which  the  rule  in  Whitby  v.  Mitchell  (s) 
has  been  often  laid  down,  namely,  that  you  cannot  give  an  estate 
for  life  in  land  to  an  unborn  person,  with  remainder  to  his  issue, 
which  has  been  read  as  two  distinct  propositions,  the  one  affirming 
the  invalidity  of  a  limitation  for  life  to  an  unborn  person,  and  the 
other  the  invalidity  of  a  limitation  to  the  issue;  though  in  fact) 
all  that  is  meant  to  be  averred  is,  that  a  limitation  of  land  by  way 
of  remainder  to  the  children  or  issue  of  an  unborn  person,  following 
a  gift  for  life  to  such  unborn  person,  is  bad,  which  it  clearly  is, 
under  the  rule  which  has  been  already  considered  (t). 

effectuate  this  intention,  and  as  this  pi.  3  ;  Marlborough  v.  Oodolphin,  1  Ed. 
gift  contains  trusts  for  tenants  in  tail  415  ;  Doe  d.  TooUy  v.  Chmniss,  4  Taunt, 
taking  by  descent,  the  rule  of  construe-  313  ;  Doe  d.  Liversage  v.  Vaughan,  1  D. 
tion  established  in  Christie  v.  Gosling  is  &  Ry.  52,  5  B.  &  Aid.  464  ;  Ashley  v. 
inapplicable,  and  the  words  "  by  pur-  Ashley,  6  Sim.  358  (cross  remainders 
chase  "  are  needed  to  obviate  remote-  between  unborn  persons  for  life) ;  Derm 
ness  ;  see  Gosling  v.  Gosling,  I  De  6.  J.  v.  Page,  3  T.  R.  87,  n.,  11  East,  603  ; 
&  8.  16.  In  Harrington  v.  Harrington,  Hay  v.  Earl  of  Coventry,  3  T.  R.  83 ; 
L.  R.,  5  H.  L.  87,  where  chattels  were  Foster  v.  Romney,  11  East,  594;  Ben- 
directed  to  go  with  settled  land  "  so  far  nett  v.  Lowe,  5  M.  &  Pay.  485,  7  Bing. 
as  the  rules  of  law  or  equity  would  per-  535  ;  Boutledge  v.  Dorril,  2  Ves.  jun. 
mit,"  the  person  next  in  succession  be-  366  ;  Burley  v.  Evelyn,  16  Sim.  290  ; 
came  entitled  to  the  chattels,  whether  Hampton  v.  Holman,  5  Ch.  D.  183  ;  and 
the  trust  was  effectual  or  whether  it  was  see  Fearne,  C.  R.  503.  See,  however, 
void  for  remoteness,  and  the  question  the  criticism  of  Malins,  V.-C,  in  Stuart 
as  to  the  effect  of  those  words  was  not  v.  Gockerell,  L.  R.,  7  Eq.  at  p.  370,  on 
decided  :  see  Chap.  XXXIII.  the  decision  of  Shadwell,  V.-C,  in  Ash- 

(m)  Chap.  XXXIII.  sect.  42  of  the  Con-  ley  v.  Ashley,  sup.  as  to  cross  remainders 

veyancing  Act,  1881,  which  empowers  for  life  to  unborn  persons, 
trustees  of  land  to  which  an  infant  is  (j)  Deerhurst  v.  St.  Alhav^,  5  Madd. 

entitled   in   possession  to   accumulate  at  p.  278. 

the  surplus  rents,   applies   to   tenants  (r)  Hayes  v.  Hayes,  4  Russ.  311 ;  see 

in  tail  by  descent.  as  to  this  case,  6  Hare,  250,  1  Coll.  37, 

(,n)  As  to  children  en  ventre,  see  ante,  6  Ch.  D.  188. 
P-  298.  (s)  See  above,  p.  284. 

(o)  First  edition,  p.  239.  (t)  See  above,  p.  285. 

(p)  Cotton  V.  Heath,  1  Roll.  Ab,  612, 
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"  As  a  gift  for  life  to  an  unborn  person  is  valid,  so  it  is  clear  is  a    chapter  x. 
remainder  expectant  on  such  gift,  provided  it  be  made  to  take  as  to  gifts 
effect  in  favour  of  persons  who  are  competent  objects  of  gift  (u) ;  in  remainder 
though  here  also  a  fallacy  prevails  ;  for  it  is  not  uncommon  to  find  estate  for  life 
it  stated  in  unqualified  terms,  that,  though  you  may  give  a  life  '^o"°l'o™ 
interest  to  an  unborn  person,  every  ulterior  gift  is  necessarily  and  generaily. 
absolutely  void ;    and  some  countenance  to  this  doctriue  is  to  be 
found  in  the  judgment,  as  reported,  of  an  able  judge  (v),  though 
the  adjudication  itself,  rightly  considered,  lends  no  support  to 
any  such  doctrine,  as  the  ulterior  gift,  which  was  there  pronounced 
to  be  void,  was  nothing  more  than  a  declaration  that  the  property 
should  go  according  to  the  Statute  of  Distribution ;    so  that  the 
claim  of  the  next  of  kin,  who  was  held  to  be  entitled,  was  perfectly 
consistent  with  the  will,  unless,  indeed,  it  applied  to  the  next  of 
kin  at  the  death  of  the  unborn  legatee  for  life,  which  would  have 
been  clearly  void,  as  embracing  persons  who  would  not  have  been 
ascertainable  until  more  than  twenty-one  years  after  a  life  in  being  ; 
but  for  this  construction  there  seems  to  have  been  no  ground  "  (w). 

And  as  a  gift  to  an  unborn  person  for  life  is  good,  so  the  gift  of 
a  life  interest  to  an  unborn  person,  determinable  on  a  certain  event 
happening  during  his  lifetime,  is  good,  although  the  event  may  not 
happen  within  the  period  of  a  life  in  being  and  twenty-one  years 
afterwards  (x). 

It  is  clear  that  successive  life  interests  may  be  given  to  a  number  Successive  or 
of  unborn  persons,  provided  they  vest  within  the  period  allowed  jntere'^s  to 
by  the  Eule :  as  in  the  case  of  a  gift  to  A.  for  life  and  then  to  his  unborn 
children  successively  for  their  lives;  here  all  the  children  living  P^'^^°"^- 
at  A.'s  death  take  vested  interests,  although  the  time  of  their 
enjoyment  is  uncertain  (y).     For  the  same  reason,  cross-remainders 
for  life  can  be  given  to  unborn  persons  (2;). 

A  trust  for  the  testator's  brothers  for  their  lives,  and  then  for 
the  benefit  of  their  children,  from  year  to  year,  "as  the  law  admits," 

(u)  Routledge  y.  Dorril,  2  Ves.  jun.  Ashforth,  [1905]  1  Ch.  536.   The  decision 

366 ;   Evans  v.  Walker,  3  Oh.  D.  211  ;  in     WhiS)y    v.     Von   Luedecke,  [1906] 

Wainv}right  v.  Miller,  [1897]  2  Ch.  255 ;  1  Ch.  783,  seems  erroneous,  being  incon- 

Me  Boberts,  19  Ch.  D.  520.  sistent  with  the  doctrine  laid  down  by 

(»)  See  Cooke  v.  Bowler,  2  Kee.  54.  Lord  Cran worth,  C,  in  Oooch  v.  Gooch 

{w)  Mr.  Jarman,  in  the  first  edition  (3  D.  M.  &  G.  p.  383),  that  a  gift  to 

of  this  work,  p.  241.  unborn  children  for  life,  with  benefit  of 

[x)  Wainwright  v.   Miller,   [1897]  2  survivorship  among  them,  is  "a  perfectly 

Ch.  255,  following  the  dicta  of  Knight  good  trust."     The  question  whether  the 

Bruce,   V.-C,   in  Boughton  v.   James,  gift  to  the  survivor  was  good,  being  a 

1    Coll.   C.    C.   26,   and  distinguishing  contingent  remainder,  was  not  argued. 
Hodgson  v.Halfard,UGi\.D.Qm.  (z)  Ashley  v.  AsUey,  6   Sim.    358; 

(y)  Oooch   V.   Gooch,  3  D.  M.   &  G.  ante,  note  (p);  as  to  this  case,  see  Gray, 

366 ;  Garland  v.  Brovm,  10  L.  T.  292  ;  §  207. 
Re   Hargreaves,   43  Ch.    D.    401  ;    Re 
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Limitations 
dependent 
on  a  remote 
gift,  void. 


was  held  to  cease  twenty-one  years  after  the  decease  of  the  sur- 
viving brother  (x). 

But  if  the  ultimate  gift  is  to  a  person,  or  class  of  persons,  who 
cannot  be  ascertained  within  the  period  allowed  by  the  Rule,  it  is 
void  for  remoteness  (y). 

It  was  at  one  time  supposed  that  a  gift  of  this  kind  would  be 
good,  if  the  intervening  interests  could  be  destroyed  by  alienation 
or  release.  Thus,  in  Avern  v.  Lloyd  (z),  where  personalty  was 
bequeathed  to  the  issue  of  A.,  a  living  person,  share  and  share  alike 
for  their  lives,  and  for  the  survivors  and  survivor,  and  after  the 
decease  of  the  survivor,  to  the  executors,  administrators,  and  assigns 
of  the  survivor,  Stuart,  V.-C,  held  the  ultimate  limitation  valid, 
on  the  groimd  that  "  each  of  the  tenants  for  life  had  as  much  right 
to  alien  his  contingent  right  to  the  absolute  interest  as  to  alien  his 
life  estate."  But  the  notion  that  the  power  of  alienation  is  of  itself 
sufficient  to  exclude  the  Rule  is  now  exploded  (a),  and  Avern  v. 
Lloyd  is  overruled  (b). 

(H)  Effect  of  the  Rule  on  Ulterior  Limitations. — Where  a 
gift  is  void  for  remoteness,  all  limitations  ulterior  to  and  dependent 
on  such  remote  gift  are  also  void,  though  the  object  of  the  prior  gift 
should  never  come  into  existence.  Thus,  in  the  often-cited  case  of 
Proctor  V.  Bishop  of  Bath  and  Wells  (c),  there  was  a  devise  to  the 
first  or  other  son  of  T.  P.  that  should  be  bred  a  clergyman  and 
be  in  holy  orders,  and  to  his  heirs  and  assigns,  but  if  the  said 
T.  P.  should  have  no  such  son,  then  to  T.  M.  his  heirs  and  assigns. 
T.  P.  died  without  ever  having  had  any  son.  As  by  the  canons  of 
the  Church  no  person  can  be  admitted  into  deacon's  orders  before  the 
age  of  twenty-three,  or  be  ordained  priest  before  twenty-four,  it 
was  clear  that  this  qualification  postponed  the  devisee's  interest  until 
he  attained  the  age  of  twenty-three  at  the  least.  The  Court  of  C.  P., 
therefore,  held  that  the  first  devise  was  void  for  remoteness,  and  that 
the  devise  over,  as  it  depended  on  the  same  contingency,  was  also 
void  ;  observing,  that  there  was  no  instance  of  a  limitation  after  a 
prior  devise,  which  was  void  for  the  contingency's  being  too  remote, 
being  let  in  to  take  efiect  {d). 


(x)  Pownall  V.  Graham,  33  Bea.  242. 
(y)  Re  Gage,  [1898]  ]  Oh.  498. 
(z)  L.  R.,  5  Eq.  383. 

(a)  Supra,    p.  305.      See    Curtis    v. 
Lukin,  5  Bea.  147. 

(b)  Be  Hargreavea,   43   Ch.   D.   401. 
See  Re  Brown  and  Sibly,  3  Ch.  D.  166. 

(c)  2  H.  Bl.  358 ;    also  referred  to 


po3t,  p.  356.  The  piinoiple  of  course 
applies  to  appointments  under  powers  : 
Moutledge  v.  Dorril,  2  Ves.  jun.  357  ; 
ante,  p.  319. 

(d)  In  Robinson  v.  Hardcastle,  2  Br. 
C.  C.  22,  2  T.  E.  241,  380,  781,  it  is  not 
clear  on  what  ground  the  decision 
proceeded. 
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On  the  same  principle,  if  there  is  a  gift  of  personal  property  chapter  x. 
upon  trust  for  all  the  children  of  A.,  a  living  person,  who  are  living  other  ' 
at  the  expiration  of  twenty-eight  years  from  the  testator's  death,  instances, 
and  in  default  of  such  children  to  X.,  the  gift  over  is  void  (e).  So 
if  there  is  a  gift  of  personal  property  to  A.  for  life,  and  after  his 
death  to  his  children  who  attain  twenty-five,  and  in  default  of 
Such  children  to  B.,  the  gift  over  is  void  (/).  In  Re  Abbott  (q), 
Stirling,  J.,  said  :  "  It  is  settled  that  any  limitation  depending  or 
expectant  upon  a  prior  limitation  which  is  void  for  remoteness  is 
invalid.  The  reason  appears  to  be  that  the  persons  entitled  under 
the  subsequent  limitation  are  not  intended  to  take  unless  and  until 
the  prior  limitation  is  exhausted  :  and  as  the  prior  limitation  which 
is  void  for  remoteness  can  never  come  into  operation,  much  less 
be  exhausted,  it  is  impossible  to  give  efiect  to  the  intentions  of  the 
settlor  in  favour  of  the  beneficiaries  under  the  subsequent  limita- 
tion." It  is  submitted,  however,  that  the  true  reason  is  that  in 
applying  the  Eule  against  Perpetuities  the  Courts  do  not  regard 
the  intention  of  the  testator,  and  that  they  regard  possible,  and  not 
actual,  events  ;  under  such  a  gift  as  that  in  Palmer  v.  Holford, 
A.  might  have  a  child  under  seven  years  of  age  at  the  testator's 
death,  and  in  that  case  B.'s  interest  would  not  vest  within  the  period 
allowed  by  the  Rule ;  the  gift  over  is,  therefore,  bad  ab  initio  (i).  If 
the  intention  of  the  testator  were  regarded,  then  in  the  event  of  A. 
never  having  a  child,  the  gift  over  would  be  given  effect  to.  But 
this  is  not  the  rule  (/). 

But  a  limitation  following  one  which  is  too  remote  may  be  good,  Independent 
if  it  can  take  effect  independently  of  the  void  limitation.  For  ""' 
example,  a  gift  over  in  default  of  appointment  may  be  good,  although 
the  preceding  power  of  appointment  is  bad  for  remoteness  (k). 
So,  where  a  testator  devised  property  to  trustees  upon  trust  to  sell 
it  after  the  expiration  of  forty-nine  years  from  his  death,  and  to 
divide  the  proceeds  of  sale  among  persons  ascertainable  within  the 
limits  of  the  Rule,  it  was  held  that  although  the  trust  for  sale  was 
void,  the  legatees  were  entitled  to  the  property  (I).    More  difi&cult 

(e)  Palmer  v.  Holford,  i  Russ.  403,  (?)  [1893]  1  CSi.  at  p.  57. 

ante,    p.  299.      It    doea    not    appear  (i)  See  per  Leach,  M.  R.,  in  Palmer 

whether  the  persons  to  take  under  the  v.  Holford,  supra, 

gift  over  were  living  at  the  testator's  (j)  See  Miles  v.  Harford,  and  other 

death :     see     Gray,    §     252,    n.      See  cases  cited  post. 

Burley  v.  Evelyn,   16  Sim.  290,  post,  (k)  Webb  v.  Sadler,  L.  R.,  8  Ch.  419  ; 

p.  352,  n.  (o).  Williamson  v.  Farwell,  35  Ch.  D.  128 ; 

(/)  Per  Jessel,  M.  R.,  in   MiUs  v.  Re  Abbott,  [1893]  1  Ch.  54. 

Harford.  12  Ch.  D.  at  p.  703,  quoted  (I)  Re  Daveron,  [1893]  3  Ch.  421. 
post,  p.  357. 
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questions  arise  when  the  gift  over  is  to  take  effect  on  an  alternative 
contingency  :  these  are  considered  in  the  next  section. 


Where  life 

interest 

follows 

interests 

void  for 

remoteness. 


Mr.  Gray  remarks  (m)  :  "  Aa  all  life  interests  to  persons  now  in 
being  must  take  effect,  if  at  all,  within  lives  in  being,  all  such 
interests  would  seem  to  be  good,  although  preceded  by  interests 
that  are  too  remote."  Mr.  Gray's  reasoning  is  unanswerable,  so 
far  as  the  general  principle  is  concerned,  but  whether  it  would 
succeed  if  the  .question  came  before  our  Courts  seems  doubtful. 
No  such  exception  to  the  general  rule  above  stated  (w)  seems  to  be 
recognised,  and  in  Re  Thatcher's  Trusts  (o),  where  trusts  which  were 
void  for  remoteness  were  followed  by  a  trust  for  A.,  a  living  person, 
for  her  life,  it  was  held  by  Eomilly,  M.  E.,  that  the  trust  for  A. 
was  void,  although  the  previous  trusts  failed  during  her  lifetime. 
He  relied  on  the  decision  in  Beard  v.  Westcott  {f),  as  explained  by 
Lord  St.  Leonards  in  M^onypenny  v.  Bering  {q).  As  the  decision 
in  Beard  v.  Westcott  relates  to  an  entirely  different  rule,  it  may  be 
well  shortly  to  explain  the  true  principle  on  which  it  rests. 


Vested 

remainder 

following 

contingent 

remainders 

which  fail. 


It  will  be  remembered  that  legal  contingent  remainders  are 
subject  to  two  special  rules,  one  requiring  that  every  remainder 
shall  vest  on  or  before  the  determination  of  the  preceding  estate 
of  freehold,  and  the  other  forbidding  the  limitation  of  remainders 
to  two  or  more  unborn  generations  in  succession  (r). 

As  regards  the  former  rule,  it  is  clear  that  if  land  is  devised  to  A. 
for  life,  with  remainder  to  unborn  persons  for  particular  estates 
(such  as  estates  for  life  or  in  tail),  with  remainder  to  B.,  a  person 
in  esse,  B.  takes  a  vested  remainder,  and  if  the  intermediate  con- 
tingent remainders  fail,  B.'s  remainder  takes  effect  (s). 

And  the  same  rule,  it  seems,  generally  applies  where  the  particular 
estates  are  void  ab  initio.  Thus,  in  Avelyrh  v.  Ward  {t),  Lord 
Hardwicke  remarked:  "I  know  no  case  of  a  remainder  or  con- 
ditional limitation  over  of  a  real  estate,  whether  by  way  of  particular 
estate  so  as  to  leave  a  proper  remainder,  or  to  defeat  an  absolute 


(m)  Perp.  §252. 

(n)  By  Jessel,  M.  R.,  and  Stirling,  J., 
ante,  p.  351. 

(o)  26  Bea.  365.  Mr.  Gray  treats 
Burley  y.  Evelyn,  16  Sim.  290,  as  being 
to  the  same  effect,  but  in  that  case  A. 
died  before  the  first  tenant  for  life. 

(p)  6  B.  &  Aid.  801. 

(g)  2  D.  M.  &  G.  145. 

(r)  Williams,  Real  P.  (12th  edition, 


pp.  269,  274) ;  approved  in  Whitby  v. 
Mitchell,  44  Ch.  D.  85. 

(x)  Fearne,  G.  R.  222  ;  Lewis  v. 
Waters,  6  East,  336. 

(t)  1  Ves.  sen.  420.  See  also  the 
examples  of  vested  remainders  taking 
effect  after  devises  to  monks,  given 
arguendo  in  Robinson  v.  Hardcastle,  2 
T.  R.  241. 
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fee  before  by  a  conditional  limitation,  but  if  the  precedent  limita-    chapter  x. 

tion,  by  what  means  soever,  is  out  of  the  case,  the  subsequent 

limitation  takes  place." 

If,  however,  there  is  a  vested  remainder  following  a  series  of  Ef=feot  of 

limitations  which  are  void  because  they  tend  to  create  a  "perpetuity"  °^^  .■^"'® 

.  c     r  J        against 

(or  unbarrable  entail)  within  the  meaning  of  the  old  Rule  against  Perpetuities. 

Perpetuities  (u),  then  the  vested  remainder  shares  the  fate  of  the 

contingent  remainders  which  precede  it.      Thus,  in  Re  Mortimer  {v), 

land  was  devised  to  the  use  of  A.  for  life,  with  remainder  to  the  use 

of  his  first  and  other  sons  successively  for  life,  with  remainder  to 

the  use  of  the  first  and  other  sons  of  each  such  son  of  A.  successively 

in  tail  male,  with  remainder  to  the  daughters  of  each  such  son  of 

A.  in  tail,  with  remainder  to  the  use  of  A.'s  daughters  in  tail,  with 

remainder  to  the  use  of  A.  in  fee  simple.    A.  survived  the  testator, 

and  died  a  bachelor.     It  was  held  by  Farwell,  J.,  and  the  Court  of 

Appeal,  that  the  doctrine  of  cy-pres  was  inapplicable,  and  that 

being  so,  it  was  conceded  by  the  persons  claiming  under  A.  that 

the   ultimate  limitation   to  him  failed,  and  that  there   was  an 

intestacy  (w). 

The  same  principle  applies  where  the  testator  attempts  to  create  a  Attempt 
"  perpetuity,"  in  the  nature  of  an  unbarrable  entail,  by  limiting  peTOetufty 
successive  terms  of  years.     Thus,  in  Sormrville  v.  Lethbridge  (x),  the  by  terms 


testator  devised  lands  upon  trust  for  A.  for  99  years  if  he  should  so  long 
live,  with  successive  limitations  of  like  terms  for  the  lives  of  A.'s  sons 
and  their  respective  male  issue,  and  in  default  of  such  issue  to  B., 
a  living  person,  with  similar  limitations  to  his  issue ;  at  the  death  of 
the  testator  A.  was  unmarried,  and  the  limitations  following  the 
term  for  the  life  of  his  first  unborn  son  were,  therefore,  void  under 
the  old  Rule  against  Perpetuities  (y),  and  consequently  the  limita- 
tion to  B.  was  also  void.  Beard  v,  Westcott  (z)  was  a  similar  case. 
And  Burley  v.  Evelyn  (a)  seems  to  have  been  decided  on  the  same 
principle,  though  whether  it  was  right  to  apply  the  technical  doctrine 
of  the  old  Rule  against  Perpetuities  to  a  settlement  of  money  may 
perhaps  be  doubted. 

(u)  Ante,  p.   283.     This,   of  course,  have  been  good. 

assumes  that  the  limitations  are  not  (a;)  6  T.  E.  213.    That  the  limitations 

saved  from  failure  by  the  doctrine  of  were  as  stated  in  the  text  appears  from 

oy-pr^s  :  ante,  p.  288.  Beard  v.   Westcott,  infra,  and  Sugden's 

(«)  [1905]  2  Ch.  602.  note  to  Gilbert  on  Uses,  269. 

[w)  The   headnote  states    that    the  (y)  Ante,  p.  283. 

limitations  after  A.'s  life  estate  were  (z)  5  Taunt.  393,  H  B.  &  Aid.  801. 

void  "for  remoteness,"  but  this  is  in-  The  doctrine  of  cy-pr6s  was  inappli. 

accurate  :  they  were  void  under  the  old  cable  in  these  oases,  because  an  entail 

Rule  against  Perpetuities  ;  but  for  this  cannot  be  limited  by  terms  of  years  : 

Rule,  the  ultimate  limitation  to  A.  in  ante,  p.  283. 

fee,  being  a  vested  remainder,  would  (a)  16  Sim.  290,  ante,  p.  352,  n.  (o). 

J. — VOL.  I.  23 


of  years,  &c. 
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Sir  E.  Sugden  (Lord  St.  Leonards)  explained  the  decision  in 
Beg/rA  v.  Westcott  as  having  been  made  in  accordance  with  the 
ground  urged  by  him  in  argument,  namely,  that  the  testator  in- 
tended B.  to  take  only  in  case  the  previous  limitations  were  capable 
of  taking  effect  (6) .  But,  as  Mr.  Gray  justly  points  out  (c),"  the  impu- 
tation of  such  an  intent  to  a  testator  seems  unwarranted."  The 
real  reason,  it  is  submitted,  why  the  limitations  to  B.  and  his  issue 
were  not  allowed  to  take  effect,  is  that  they  were  part  of  a  scheme 
for  tying  up  the  land  by  means  of  limitations  in  the  nature  of  an 
unbarrable  entail,  and  that  the  whole  scheme  was  void  {d). 


It  is,  therefore,  submitted  that  the  ratio  decidendi  in  Beard  v. 
Westcott  does  not  apply  to  such  cases  as  Re  Thatcher's  Trusts  (e), 
and  that  the  decision  in  that  case  was  erroneous. 


DistinotioTi 
where  the 
gift  over  is 
to  arise  on 
a  double 
contingency. 


Other 

instances  of 
alternative 
limitations 
good  or  not 
in  the  event. 


(I)  ALTERiSTATiVE  LIMITATIONS.— Care  should  be  taken  to  dis- 
tinguish between  cases  such  as  those  referred  to  in  the  preceding 
section,  and  those  in  which  the  gift  over  is  to  arise  on  an  alternative 
event,  one  branch  of  which  is  within,  and  the  other  beyond,  the  pre- 
scribed limits ;  so  that  the  gift  over  wiU  be  valid,  or  not,  according 
to  the  event  (/).  Thus,  in  Longhead  v.  Phelps  (g),  where  trusts  were 
declared  of  a  term,  in  case  of  the  death  of  A.  without  leaving  issue 
male,  or  in  case  such  issue  male  should  die  without  issue,  the  Court 
held  it  clear  that,  the  first  contingency  having  happened,  the  trusts 
of  the  term  were  valid  without  reference  to  the  other  contingency. 

In  Leake  v.  Robinson  {h),  too,  certain  stock  and  moneys  were 
bequeathed  to  W.  R.  R.  for  life,  and,  after  his  decease,  to  the  child 


(6)  Monypenny  v.  Dering,  2  D.  M.  & 
G.  182. 

(c)  Perp.  §  254. 

(d)  It  must  be  conceded  that  Lord 
St.  Leonards  never  really  grasped  the 
distinction,  clearly  taien  in  Mr. 
Feame's  treatise,  between  "  perpetu- 
ity "  and  "  remoteness  "  ;  that  this  is 
so  appears  from  the  note  in  his  edition 
of  Gilbert  on  Uses,  p.  260,  where  he 
treats  the  Chief  Baron's  definition  of 
n.  perpetuity  (which  is  perfectly  accu- 
rate) as  inaccurate,  or  at  least  obsolete. 
This  accounts  for  the  confused  state- 
ment of  the  rules  governing  contingent 
remainders  given  by  Lord  St.  Leonards 
in  Oole  v.  Sewell,  on  which  Mr.  Jarman 
and  Mr.  Gray  have  commented. 

(e)  Ante,  p.  352. 

(/)  See  same  principle  applied  to  a 
different  species  of  case,  Tregonwell  v. 


I,  3  Dow,  194;  ante,  p.  309, 
n:  (r). 

{g)  2  W.  Bl.  704.  Crompi  v.  Barrow, 
4  Ves.  681,  is  commonly  cited  to  the 
same  point.  But  in  that  case  there 
was  no  question  of  remoteness,  the  ap- 
pointor's son  C.  B.  being  the  child  of  a 
former  marriage,  i.e.,  bom  before  the 
creation  of  the  power.  If  otherwise, 
the  alternative  gift  over,  if  C.  B.  should 
die  and  leave  no  child  surviving  him 
(which  was  held  good),  would  in  fact 
have  been  too  remote ;  for  the  vesting 
would  have  been  suspended  until  the 
death  of  an  luiborn  person.  It  is  pro- 
bable that  a  similar  explanation  may  be 
given  of  Ee  Lord  Sondes'  WiU,  2  Sm. 
&  Gif.  416,  sc.  that  Charlotte  Palmer 
was  living  at  the  creation  of  the  powers. 

[h)  2  Mer.  363. 
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or  children  of  the  said  W.  R.  R.  who,  being  a  son  or  sons,  shoiild    ohapi'isu  x. 
attain  the  age  of  twenty-five,  or  being  a  daughter  or  daughters,  ' 

should  attain  that  age  or  be  married  with  consent ;  and  in  case 
the  said  W.  R.  R.  should  happen  to  die  without  leaving  issue  living 
at  the  time  of  his  decease,  or,  leaving  such,  they  should  aU  die  before 
any  of  them  should  attain  twenty- five  if  sons,  and  if  daughters, 
before  they  should  attain  such  age  or  be  married  as  aforesaid,  then 
to  the  brothers  and  sisters  of  W.  R.  R.  on  their  attaining  twenty 
five  if  a  brother  or  brothers,  and  if  a  sister  or  sisters,  on  such  age  or 
marriage  as  aforesaid.  W.  R.  R.  died  without  leaving  issue,  and 
it  was  not  contended  that,  in  the  circumstances  which  had  happened, 
the  bequest  over  to  the  brothers  and  sisters  was  void,  in  reference 
to  the  event  on  which  it  was  limited ;  though  it  was  held  that,  as 
the  bequest  to  the  brothers  and  sisters  included  all  who  were  living 
at  the  death  of  W.  R.  R.  (i),  it  was  clearly  void  from  the  remote- 
ness of  the  bequest  itself.  Had  W.  R.  R.  left  any  issue,  the  event 
also  would  have  been  too  remote. 

In  Goring  v.  Howard  (j),  there  was  a  bequest  of  personal  property 
upon  trust  for  the  testator's  grandson  G.  G.,  and  his  brothers  and 
sisters  equally  for  their  lives,  and  after  the  decease  of  any  of  the 
grandchildren  to  pay  his  or  her  share  to  his  or  her  issue,  if  any,  till 
they  attained  the  age  of  twenty-five,  and  then  to  transfer  to  them 
their  parent's  share  equally ;  and  in  case  any  of  the  grandchildren 
should  die  without  leaving  issue  at  his  or  her  decease  and  without 
having  obtained  a  vested  interest,  then  the  share  of  the  grandchild 
so  dying  to  go  to  the  survivor  or  survivors,  and  to  be  payable  and 
transferable  as  before  mentioned ;  G.  G.  died  a  bachelor,  and  his 
brothers  and  sisters  were  held  entitled  to  his  share  of  income  for 
their  lives,  in  the  alternative  that  had  happened  of  no  child  of  G.  G. 
being  alive  at  his  decease,  though  the  gift  to  such  a  child,  had  there 
been  one,  would  have  been  too  remote. 

So  in  Monypenny  v.  Bering  (k),  where  there  was  a  devise  in  trust 
for  P.  M.  for  life,  and  after  his  decease  in  trust  for  his  first  son  for 
life,  and  after  the  decease  of  such  first  son,  "  upon  trust  for  the 
first  son  of  the  body  of  such  first  son  and  the  heirs  male  of  his  body, 
and  in  default  of  such  issue  upon  trust  for  aU  and  every  other  the 
son  and  sons  of  the  body  of  the  said  P.  M.,  severally  and  successively 
according  to  seniority  of  age,  for  the  like  interests  and  limitations 
as  I  have  before  directed  respecting  the  first  son  and  his  issue,  and 

(»■)  Vide  ante,  p.  331.  {k)  2   D.    M.   &   G.    145.    See  also 

ij)  16  Sim.  395 ;  and  see  Minter  r.      Hodgson  v.  Halford,  11  Ch.  D.  959. 
Wraith,  13  ib.  52. 
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in  default  of  issue  of  the  body  of  P.  M.,  or  in  case  of  his  not  leaving 
any  at  his  decease,  upon  trust  for  T.  M.  for  life,"  with  remainders 
over  :  Lord  St.  Leonards  held  that  the  limitation  to  the  unborn 
son  of  an  unborn  son  of  P.  M.,  being  itself  void,  invalidated  the 
remainders  depending  upon  it ;  but  that  the  remainder  to  T.  M., 
and  the  subsequent  remainders,  were  good  in  the  alternative  event, 
which  had  happened,  of  P.  M.  not  leaving  any  issue  at  his  decease. 

In  Cambridge  v.  Rous  (l),  the  testatrix  bequeathed  property 
upon  trust  for  her  sister  A.  for  life,  and  after  her  death  upon  trust 
for  A.'s  children  at  twenty-seven,  with  a  gift  over  in  the  event  of 
A.  not  having  any  child  or  of  all  her  children  dying  under  twenty- 
seven  :  A.  never  had  any  children,  and  it  was  held  that  the  gift 
over  took  effect. 

The  principle  laid  down  in  the  authorities  above  cited  was  followed 
in  Re  Bowles  (m),  where  certain  powers,  which,  if  they  had  been 
exercised,  might  (as  it  was  assumed)  have  made  the  ultimate  gift 
invalid,  were,  in  fact,  not  exercised. 

In  Miles  v.  Harford  (w),  a  testator  devised  freeholds  to  A.  and  his 
issue  male  in  strict  settlement,  with  a  shifting  clause  in  the  event  of 
A.  or  any  of  his  issue  male  coming  into  possession  of  another  estate, 
and  bequeathed  leaseholds  upon  corresponding  trusts.  A.  came 
into  possession  of  the  other  estate,  and  it  was  held  by  Jessel,  M.  R.^ 
that  the  shifting  clause,  being  divisible,  took  effect  as  to  the  lease- 
holds. 


Dividing  or 
"splitting" 
a  gift  over.' 


In  all  these  cases  the  testator  had  himself  expressed  the  alterna- 
tive contingency,  but  it  often  happens  that  a  testator  frames  a  gift 
over  to  take  effect  on  an  event  which  really  includes  two  contin- 
gencies, one  within,  the  other  beyond,  the  limits  allowed  by  law, 
and  that  the  former  happens.  In  such  a  case,  the  Courts  refuse  to 
divide  or  split  the  event,  and  the  gift  over  consequently  fails. 

A  well-known  example  of  this  construction  is  Proctor  v.  Bishop  of 
Bath  and  Wells  (o),  stated  above.  In  that  case,  if  the  testator  had 
directed  the  gift  over  to  take  effect  in  the  event  of  T.  P.  having  no 
son,  or  of  his  having  no  son  who  should  take  holy  orders,  the  gift 
over  would  have  taken  effect,  because  he  died  without  having  had  a 
son,  but  although  the  latter  contingency  included  the  former,  the 
Court  refused  to  separate  them. 


(1)  8  Ves.  12,  25  Bea.  409. 

(m)  [1905]  1  Ch.  371.    See  Addenda. 

(to)  12  Ch.  D.  691.  The  M.  R.  also 
decided  in  the  plaintiff's  favour  on  the 
ground  that  the  trust  of  the  leaseholds 
was  an  executory  one.     Compare  Har- 


ding V.  Nott,  7  E.  &  B.  650,  where  the 
person  named  in  the  shifting  clause 
died  without  coming  into  possession  of 
the  other  estate,  and  the  gift  overfailed : 
supra,  p.  306. 
(o)  2  H.  Bl.  358. 
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Again,  in  Lord  Dungannon  v.  Smith  (50),  where  a  testator  devised  chapter  x, 
leaseholds  in  trust  for  his  grandson  A.  for  life,  and  after  his  death  Lord 
"  to  permit  such  person  who  for  the  time  being  would  take  by  Dungamwn 
descent  as  heir  male  of  the  body  of  his  said  grandson  to  take  the 
profits  thereof  until  some  such  person  should  attain  the  age  of 
twenty-one  years,  and  then  to  convey  the  same  unto  such  person  so 
attaining  the  age  of  twenty-one  years  "  absolutely,  with  a  gift  over 
"  if  no  such  person  should  live  to  attain  "  that  age.  The  eldest  son 
of  A.  attained  twenty-one  in  his  father's  lifetime,  and  claimed  the 
property  as  having,  in  event,  vested  within  legal  limits.  He  con- 
tended that  the  devise  might  be  read  as  containing  separate  gifts,  to 
the  eldest  son,  if  he  attained  twenty-one,  if  not,  to  the  first  other 
heir  male  who  should  attain  that  age ;  but  it  was  held  otherwise, 
for  there  was  no  gift  to  the  eldest  son,  except  as  one  of  a  set  or 
series  of  persons,  anyone  of  whom  mightcome  within  the  description, 
whether  he  was  within  the  limit  or  not,  and  there  was  no  authority 
for  moulding  or  splitting  the  'bequest  in  the  manner  proposed- 
The  case  was  considered  to  be  analogous  to  Leake  v.  Robinson. 

The  principle  on  which  the  Courts  proceed  in  these  cases  was  laid 
down  by  Jessel,  M.  R.,  in  Miles  v.  Harford  (q),  with  his  usual  clear- 
ness and  accuracy  :  "  On  a  gift  to  A.  for  life,  with  a  gift  over  in  case 
he  shall  have  no  son  who  shall  attain  the  age  of  twenty-five  years, 
the  gift  over  is  void  for  remoteness.  On  a  gift  to  A.  for  life,  with 
a  gift  over  if  he  shall  have  no  son  who  shall  take  priest's  orders  in 
the  Church  of  England,  the  gift  over  is  void  for  remoteness  ;  but  a 
gift  superadded,  '  or  if  he  shall  have  no  son,'  is  valid,  and  takes 
effect  if  he  has  no  son  ;  yet  both  these  events  are  included  in  the 
other  event,  because  a  man  who  has  no  son,  certainly  never  has  a 
son  who  attains  twenty-five,  or  takes  priest's  orders  in  the  Church 
of  England  ;  still,  the  alternative  event  will  take  effect,  because  that 
is  the  expression.  The  testator,  in  addition  to  his  expression  of  a 
gift  over,  has  also  expressed  another  gift  over  on  another  event, 
although  included  in  the  first  event,  but  the  same  judges  who  have 
held  that  the  second  gift  over  will  take  effect  where  it  is  expressed, 
have  held  that  it  will  not  take  effect  if  it  is  not  expressed.  .  .  .  That 
is  what  they  mean  by  splitting  :  they  will  not  split  the  expression 
by  dividing  the  two  events." 

A  recent  illustration  of  the  principle  in  question  is  Re  Bence  (r). 

(p)  12  CI.  &  F.  546.      See  also  the  noted  that  the  limitations  of  the  will 

judgment  of  Sir  E.  Sugden  in  Ker  v.  on  which  the  case  of  Evers  v.  Challis 

Dungannon,  1  Dr.  &  War.  509.  was  decided  are  not  accurately  stated 

(q)  12  Ch.  D.  691.  in  the  judgment  of  the  Court  of  Appeal 

(r)  [1891]  3  Ch.  242.      It  should  be  in  Me  Bence. 
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CHAPTER  X. 


Doctrine  of 
Pelham  v. 
Gregory. 


There  the  testator  gave  his  real  and  personal  estate  to  trustees  upon 
trust  as  to  one-fifth  share  for  the  testator's  daughter  B.  for  life,  and 
after  her  death  for  such  child  or  children  of  B.  as  should  attain 
twenty-one,  and  also  such  child  or  children  of  any  son  or  daughter 
of  B.  dying  under  the  age  of  twenty-one  as  should  attain  twenty- 
one  or  marry,  and  the  testator  declared  that  if  B.  should  die  without 
leaving  any  lawful  issue  who  should  live  to  attain  a  vested  interest, 
her  share  should  go  over.  B.  died  without  ever  having  had  a  child, 
but  it  was  held  that  the  gift  over  could  not  be  split  so  as  to  make  it 
take  effect  in  that  event,  because  the  gift  over  was  single  in  point  of 
expression,  although  it  included  two  events,  and  although  that  one 
of  the  two  events  whfch  happened  was  within  the  limits  of  the  Rule 
against  Perpetuities  (s). 

If  personal  property  is  given  to  A.  for  life,  with  remainder  to  his 
sons  successively  in  tail  male,  and,  in  default  of  such  issue,  to  B.  for 
life,  with  remainder  to  his  sons  successively  in  tail  male,  and  A.  and 
B.  both  die,  A.  having  no  son,  the  first  son  of  B.  will  take  (ss). 
Mr.  Jarman  does  not  treat  this  as  an  exception  to  the  ordinary  mode 
applying  the  Rule  against  Perpetuities  {t).  Mr.  Gray  thinks  that 
it  is  an  instance  of  the  law  splitting  a  gift^ which  has  not  been  split 
by  the  testator  (m). 


Exception. 


Evera  v. 
Ohallia. 


The  principle  that  the  Court  will  not  divide  the  events  on  which 
a  gift  over  is  to  take  effect,  does  not  apply  where,  in  the  event  which 
has  happened,  the  gift  over  can  take  effect  as  a  contingent  remainder, 
although  if  the  other  event  had  happened  it  would  have  been  void 
as  an  executory  devise. 

This  exception  was  established  by  the  decision  in  Evers  v. 
Ghallis  {v).  In  that  case  the  testator  devised  four  houses  in  trust  for 
his  daughter  Elizabeth  for  life,  and  after  her  decease  to  such  of  her 
children  as  being  sons  should  attain  the  age  of  twenty-three  years, 
or  being  daughters  should  attain  the  age  of  twenty-one  years,  equally 
as  tenants  in  common  in  fee  ;  and  in  case  all  the  children  of  Elizabeth 
should  die,  if  a  son  or  sons,  under  the  age  of  twenty-three  years, 
or,  if  a  -daughter  or  daughters,  under  the  age  of  twenty-one,  or  if 
she  should  have  none,  then  he  devised  the  property  in  trust  for 
his  son  John  and  his  daughters  Sarah  and  Ann  equally  for  their 
respective  lives,  and  at  their  respective  deaths  he  devised  the  share 

(«)  Se  Harvey,  39  Ch.  D.  289,  and  Me  204,  and  other  oases  cited  post,  Chap. 

Hancock,  [1901]  1  Ch.  482  s.  c,  s.  n.  XXXIII. 
Hancock  v.  Wataon,  [1'902]  A.  C.  14,  are  {t)  Post,  Chap.  XXXIII 

to  the  same  effect.  («)  Grav  on  Perp.  §  350 

{as)  Pelham  v.  Gregory,  3,  Br.  P.  C.  {v)  7  H."  L.  C.  531. 
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of  the  one  dying  to  his  or  her  children  who  being  sons  should  attain  chapter  x. 
twenty-three,  or  being  daughters  should  attain  twenty-one,  as 
tenants  in  common  in  fee ;  and  in  case  of  the  death  of  his  son  or 
either  of  his  said  two  daughters  without  leaving  a  child  who  being 
a  son  should  attain  twenty-three,  or  being  a  daughter  should  attain 
twenty-one,  he  devised  the  third  share  of  the  one  so  dying  to  the 
children  of  the  others  in  the  same  manner  as  before.  Elizabeth 
died  in  1838  without  ever  having  had  a  child,  and  in  1847  Ann  died 
without  ever  having  had  a  child.  The  son  John  had  two  daughters, 
one  of  whom,  M.  A.  E.,  attained  twenty-one  during  the  lite  of  Ann. 
Two  questions  were  raised  :  first,  whether  the  gift  over  on  the  death 
of  Elizabeth  was  good  ;  and,  secondly,  whether  the  gift  over  on  the 
death  of  Ann  was  good.  The  Court  of  Q.  B.  decided  both  questions 
in  the  affirmative  (w).  As  to  the  first,  they  held  (in  accordance 
with  the  authorities  before  stated)  that  if  Elizabeth  had  had  a 
child,  although  he  did  not  attain  the  prescribed  age,  the  gift  over 
would  have  been  void  for  remoteness,  but  that  in  the  event  which 
happened  of  her  never  having  had  a  child,  the  gift  took  efEect  as  an 
alternative  contingent  remainder.  As  to  the  second,  the  Court 
decided  that  here  also  the  gift  over  took  effect,  although  the  event 
of  her  never  having  had  any  children  was  not  actually  expressed, 
being  of  opinion,  upon  the  authority  of  Jones  v.  Westcomb  (x)  and 
similar  oases,  that  wherever  there  was  a  gift  over  on  a  class  dying 
within  a  particular  age,  it  took  effect  if  that  class  never  came  into 
existence.  In  the  Exchequer  Chamber  the  decision  on  the  second 
point  was  reversed,  the  Court,  without  denying  the  authority  of 
Jones  V.  Westcomb,  applying  the  same  principle  to  the  splitting  of 
one  set  of  words  into  two  contingencies,  that  Sir  W.  Grant,  in 
Leake  v.  Robinson,  applied  to  the  splitting  of  a  class.  Alderson, 
B.,  who  delivered  the  judgment  of  the  Court,  said(y) :  "The  true 
meaning  of  the  devise  is,  in  every  event  which  can  happen  in  which 
Ann  dies  leaving  no  children  if  male  who  attain  twenty-three,  or 
if  female  who  attain  twenty-one,  I  give  the  estate  over.  That  is 
what  he  says,  and  that  is  what  he  means.  He  includes  all  those 
events  in  one  clause.  Some  are  legal,  some  are  illegal.  How  is 
the  Court  to  sever  these  events,  which  the  testator  has  expressly 
joined  together,  without  making  a  new  will  ?  The  principle  seems, 
therefore,  to  be  against  splitting  such  a  devise  when  we  are  con- 
sidering the  question  whether  it  is  a  legal  one.  Now  this  question, 
it  is  conceded,  must  be  determined  as  on  reading  the  will  at  the 

(w)  18  Q.  B.  224.  LVIIT. 

{x)  1  Eq.  Ca.  Abr.  245.     See  Chap.  {y)  18  Q.  B.  p.  248. 


360  PERPETUITY  AND  REMOTENESS. 

cHAPTBB  X.  instant  of  the  testator's  death.  Do  the  cases  cited  affect  this 
principle  ?  On  looking  over  them  we  find  in  all  of  them  that  the 
devise  in  any  event  was  legal,  and  that  it  was  competent  for  the 
testator  to  make  it." 

Apart  from  the  question  of  remoteness,  it  was  admitted  by  the 
Exchequer  Chamber  that  Jones  v.  Westcomb  was  full  and  sufficient 
authority  for  construing  the  will  as  was  done  in  the  Court  of 
Q.  B. ;  what  prevented  the  Court  from  applying  the  doctrine  laid 
down  in  Jones  v.  Westcomb  to  the  case  before  them,  was  that, 
assuming  the  gift  over  to  be  an  executory  devise  and  nothing  morcj 
there  was  a  possibility  of  the  gift  over  taking  effect  on  a  remote 
contingency,  and  this  vitiated  the  whole  limitation,  on  the  principle 
that  in  applying  the  Eule  against  Perpetuities,  possibilities,  and 
not  actual  events,  must  be  considered  (z). 

On  appeal  to  the  House  of  Lords  (a),  the  decision  of  the  Exchequer 
Chamber  was  reversed,  and  it  was  held  that  M.  A.  E.  took  a  share  of 
the  property  under  the  gift  over  on  the  death  of  Ann,  although  the 
contingency  of  Ann's  never  having  had  any  children  was  not 
expressed.  Wightman,  J.,  in  giving  the  opinion  of  himself  and 
several  of  his  brother  judges,  who  were  summoned  to  advise  the 
House  of  Lords,  said :  "  No  case  or  authority  has  been  cited  to 
shew  that  where  a  devise  over  includes  two  contingencies,  which 
are  in  their  nature  divisible,  and  one  of  which  can  operate  as  a 
remainder,  they  may  not  be  divided,  although  included  in  one 
expression ;  and  our  opinion  does  not  at  all  conflict  with  the 
authority  of  Jee  v.  Audley  and  Proctor  v.  Bishop  of  Bath  and  Wells, 
in  neither  of  which  cases  was  it  possible  for  the  limitation  over  to 
operate  as  a  remainder."  In  other  words,  the  gift  over  took  effect 
as  if  the  limitation  had  been  to  Ann  for  life,  with  remainder  to  her 
children  who  attained  the  specified  ages,  with  remainder  to  the 
children  of  John  who  attained  the  specified  ages.  "  Whether  the 
result  should  be  to  give  the  estate  to  her  [Ann's]  own  child,  or  to  the 
children  of  her  brother  and  sister,  in  either  case  the  gift  must  take 
effect  as  a  remainder,  for  no  prior  estate  is  divested  or  displaced  "(h). 
In  Watson  v.  Young  (c),  the  testator  devised  land  in  trust  for  A. 
for  life,  and  after  his  death  in  trust  for  his  children  who  should 
reach  twenty-one,  and  the  issue  of  any  child  dying  under  twenty- 
one  who  should  reach  twenty-one,  with  a  gift  over  in  case  there 
should  be  no  child  nor  the  issue  of  any  child  of  A.  who  should  live  to 

(z)  Supra,  p.  299.  at  p.  5.51. 

(a)  7  H.  L.  C.  531.  (c)  28  Ch.  D.  436. 

(6)  Per  Lord  Cranwoith,  7  H.  L.  C. 
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reach  twenty-one.     A.  had  no  children,  and  Pearson,  J.,  held  that    chapter  x. 

the  gift  over  was  divisible  into  two  alternative  gifts,  one  in  the 

event  of  A.  havbig  no  child,  and  the  other  in  the  event  of  no  child 

or  issue  of  a  child  of  A.  attaining  twenty-one,  and  he  held  that  the 

former  event  having  happened,  the  gift  over  was  good.     The  learned 

judge  decided  the  case  on  the  authority  of  Evers  v.  Challis,  but  as 

the  gift  over  in  the  case  of  Watson  v.  Young  did  not  take  efEect  as  a 

contingent  remainder,  it  seems  clear  that  the  decision  of  Pearson,  J., 

was  wrong  {d). 

When  personal  property  is  bequeathed  to  a  series  of  persons  not  Quasi-entail 
in  esse,  by  words  which  would  create  successive  estates  tail  if  the  sub-  °^  personalty, 
ject  of  the  gift  were  real  estate,  and  the  first  person  does  not  come  in 
esse,  the  next  will  take,  under  the  doctrine  laid  down  in  Pelham  v. 
Gregory  (e),  which  is  considered  in  a  later  chapter.  Mr.  Gray  thinks 
that  the  doctrine  is  an  exception  to  the  rule  that  a  gift  not  split  by 
the  testator  cannot  be  split  by  the  Court  (/),  and  this  view  seems  to 
be  accurate,  but  the  doctrine  is  not  generally  so  treated. 

(K)  Modifying  and  Qualifying  Clauses — Substitution — 
Conditions,  &o. — The  cases  in  which  clauses  of  accruer,  shifting 
clauses,  and  gifts  over  have  been  held  void  under  the  Rule,  have 
been  already  referred  to  (g). 

Mr.  Jarman  remarks  (h)  that  "  though  the  Courts  will  not  violate  clauses 
the  established  rules  of  construction  for  the  sake  of  bringing  a  gift  '^o|iJ'^n„ 
within  legal  limits,  yet  an  anxiety  to  prevent  a  testator's  dispositive  previous 
scheme  from  proving  abortive,  on  account  of  its  remoteness,  is  gifts  refected, 
plainly  discoverable  throughout  the  cases.     To  this  anxiety  we  may 
ascribe  the  rule,  which  recent  cases  seem  to  establish,  that  where  a 
testator  has  by  his  will  made  an  absolute  bequest  in  favour  of  unborn 
persons,  and  has  afterwards  by  a  codicil  revoked  such  bequest,  and 
in  lieu  thereof  given  to  the  same  legatees  life  interests  only,  with 
remainder  to  their  children  (which  substituted  bequest,  of  course, 
would  be  void  as  to  the  children),  the  codicil  may  be  rejected,  and 
the  legatees  take  the  interests  originally  given  them  by  the  will  (i). 

"  And  this  rejection  of  qualifying  clauses  ineffectually  attempted 
to  be  engrafted  on  a  previous  absolute  gift,  equally  obtains  where 
the  whole  is  contained  in  the  same  testamentary  paper,  and  in  spite, 

{d)  See  Re  Benre,   [1891]  3   Ch.   at          (i)  Arnold  v.  Congreve,  1  R.  &  Myl. 

p.  251.  209.     The  actual  decision  in  this  case 

(e)  3  Bro.   P.  C.  204.     Post,  Chap.       was  wrong,  and  it  may  be  treated  as 

XXXIII.  overruled,  but  the  principle  for  which 

if)  Perp.  §  357.  Mr.  Jarman  cites  it  is  correctly  laid 

{g)  Supra,  pp.  306,  346.  down  in  it. 

(h)  First  edition,  p.  256- 
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CHAPTEE   X. 


Void  gift  by 
way  of 

substitution. 


too,  of  the  principle  hereafter  discussed,  which  prefers  the  posterior 
of  two  inconsistent  clauses ;  it  being  considered  (for  this  is  the  ground 
upon  which  alone  the  construction  can  be  defended)  that  the  tes- 
tator intends  the  prior  absolute  gift  to  prevail,  except  so  far  only  as 
it  is  efiectually  superseded  by  the  subsequent  qualified  one  (/) .  As  in 
Owrver  v.  Bowles  {k),  where  a  testatrix,  having  under  her  marriage 
settlement  a  power  of  selection  in  favour  of  her  children,  appointed 
the  settled  fund  to  her  five  children,  two  sons  and  three  daughters, 
absolutely  in  equal  shares  ;  and  then  proceeded  to  declare  that  the 
one-fifth  so  appointed  to  each  of  her  daughters,  she  did  thereby,  so 
far  as  she  lawfully  might  or  could,  order  and  appoint  should  be  held 
upon  trusts  for  the  daughter  for  her  separate  and  inalienable  use 
for  life ;  and  after  her  decease  for  her  children,  and  in  default  of 
children,  subject  to  her  general  power  of  appointment,  and  in  default 
of  appointment,  for  her  next  of  kin.  Sir  John  Leach,  M.  E.,  held 
that  the  words  of  the  appointment  were  sufficient  to  vest  the  shares 
absolutely  in  the  daughters ;  that  the  attempt  to  restrict  their 
interest  by  limitations  to  their  issue,  being  inoperative,  did  not  cut 
down  the  absolute  appointment ;  but  that  it  was  competent  to  the 
donee  of  the  power  to  limit  the  interests  which  he  appointed  to 
his  daughters  to  their  separate  use,  and  to  restrain  them  from 
anticipation  or  alienation"  {I). 

The  same  principle  was  acted  on  in  Kamffw.  Jones  (m).  Ring  v- 
Hardimck  (n),  Lassence  v.  Tierney  (o)  (a  leading  case  on  the  doctrine), 
and  other  cases  (p),  the  latest  being  Hancock  v.  Watson  (q). 

This  principle,  however,  is  only  applicable  where  the  restriction 
or  modification  can  be  separated  from  the  original  gift  (r). 

On  the  same  principle,  if  there  is  a  gift  to  a  class  of  persons 
ascertainable  within  due  hmits,  followed  by  a  substitutional  gift  to 


(j)  On  the  question  whether  the  prior 
gift  is  absolute  or  not,  see  Whitlell  v. 
Dudin,  2  J.  &  W.  279,  and  other  cases 
cited  post,  Oiap.  XXXVIII.  And  see 
and  consider  Doe  d.  Blomfield  v.  Eyre, 
6  C.  B.  713,  cited  in  that  chapter. 

(fc)  2  R.  &  My.  306.  See  also  Church 
V.  Kemhle,  5  Sim.  525. 

(I)  The  M.  E.  therefore  thought  that 
this  restriction  took  effect;  but  it  is 
now  settled  that  it  is  void  for  remote- 
ness and  will  be  rejected,  Fry  v.  Capper, 
Kay,  163  ;  Armitage  v.  Coates,  35  Beav. 
1  ;  Be  Teague'e  Settlement,  L.  E.,  10  Eq. 
564;  Se  Cunynghame's  SettUment,  L. 
E.,  11  Eq.  324;  Be  Bidley,  11  C!h.  D. 
645 ;  8hvie  v.  Hogge,  58  L.  T.  546 ; 
Whi{by\.  Mitchell,  44  Oi.  D.  86,  except 


in  those  cases  where  the  gifts  are 
separable  :  post,  p.  363. 

(m)  2  Kee.  756. 

(n)  2  Bea.  352. 

(o)  1  Mao.  &  G.  551. 

(p)  Hodson  T.  Mkklethwaite,  2  Dr. 
294;  Harvey  v.  Stracey,  1  Dr.  73; 
Stephens  v.  Gadsden,  20  Bea.  463 ; 
Courtier  v.  Oram,  21  Bea.  91  ;  Salmon  v. 
Salmon,  .29  Bea.  27  ;  Cooke  v.  Cooke, 
38  Ch.  D.  202 ;  Be  Boyd,  63  L.  T.  92  ; 
Dowglaes  v.  Waddell,  17  L.  B.  Ir.  384. 

(3)  [1902]  A.  C.  14,  in  which  the 
House  of  Lords  affirmed  the  decision  of 
the  C.  A.  {Be  Hancock], ri901]  1  Ch.  482. 
See  Chaps.  XXXIII.,  XXXVIII. 

(r)  Whitehead  v.  Bennett,  22  L.  J. 
Ch.  1020  ;  Be  Orawahay,  43  Ch.  D.  615. 
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take  effect  within  a  period  exceeding  that  allowed  by  the  Eule,    chapter  x. 

the  substitutional  gift  is  void,  and  the  original  gift  remains  (rr). 

So   in  the   case  of  a  divesting  clause,   or  gift  over,  which  is  Void  divest- 

void  for  remoteness,  the  result  mav   be   that    the  original  gift  ^^s  clause,  or 

gift  over, 
becomes  absolute  (s). 

Where  there  is  an  absolute  gift  to  A.,  followed  by  a  direction,  made  Possession 
for  A.'s  supposed  benefit,  postponing  possession  until  the  attainment  posl!f(^ed^ 
by  A.  of  some  age  exceeding  twenty-one,  this  direction  is  void,  not  beyond  age  of 
because  it  transgresses  the  Rule,  but  because  any  direction  post-    "'^"  ^" 
poning  the  enjoyment  of  a  vested  and  indefeasible  interest  beyond 
the  age  of  twenty-one  is  repugnant  to  the  nature  of  an  absolute 
interest  (ss). 

It  has  been  held  in  several  modern  cases,  that  where  an  interest  Restraint  on 
in  property  is  given  to  an  unborn  daughter  of  a  living  person,  with  ''"  ""^"^ '°"' 
a  clause  against  anticipation,  the  restraint  on  anticipation  is  void, 
and  that  consequently,  on  the  principle  above  stated,  the  gift  of 
the  interest  is  good,  the  restraint  alone  being  rejected  (t). 

When  gifts  are  made  to  several  persons  by  one  description,  but  Separable 
the  gift  to  one  is  not  affected  by  the  existence  or  non-existence  of  ^  ^' 
the  others,  the  gifts  are  separable,  and  if  modifying  clauses  are  not 
too  remote  when  applied  to  the  gifts  to  some  of  these  persons,  but 
are  too  remote  when  applied  to  the  gifts  to  the  others,  they  will 
be  operative  in  the  former  cases,  and  disregarded  in  the  latter  (m). 
Thus,  where  there  is  a  gift  to  such  of  the  children  of  A.  as  shall  be 
living  at  the  death  of  B.,  followed  by  a  direction  that  the  share  of 
each  daughter  shall  be  settled  upon  her  for  life,  with  remainder 
to  her  children,  here  the  limitation  in  favour  of  the  children  of 
daughters  is  good  in  the  case  of  those  daughters  who  are  born 

{rr)  Baldwin  Y.'Mogers,  3  D.  M.  &  G.  involve  a  confusion  between  gifts  which 

649;   Packer  v.   Scott,   33    Bea.   511;  are  void  for  remoteness,  and  restraints 

Qoodier  v.   Johnson,    18   Ch.   D.    441,  which    are  void  because  they  hinder 

stated  ante,  p.  333.  alienation.     A  gift  to  a  married  woman 

(s)  Harding  v.  Nott  and  other  cases  may  be  subject  to  a  restraint  on  antioi- 

oited  ante,  p.  306.  pation,  and  the  fact  that  the  restraint 

[as)  SeeChap.XVII.,ante,pp.303-4;  may  last  beyond  the  period  allowed  by 

Gray,  §§  120-21.     As  to  the  effect  on  a  the  Rule  against  Perpetuities  cannot 

gift  to  a  class,  see  Kevern  v.  WiUiams,  make  any  difference.     "  The  true  doo- 

5  Sim.  171;  Blease  v.  Burgh,  2  Bea,.  221,  trine  is  believed  to  be  that  a  future 

and  other  cases  cited  post,  Chap.  XLII.  estate,  not  in  itself  too  remote,  can  be 

(t)  Fry  V.  Capper,  Kay,  163  ;  Armi-  subjected   to   the   same  restraints   to 

tage  v.  Coales,  35  Bea.  1  ;  Me  Teague's  which  a  present  estate  can  be  sub- 

SeUlement,   L.    R.,    10    Eq.   664;    Ee  jected "  (Gray,  Perp.  §  437).     Thedoo- 

Gunynghame's  Settlement,  L.  R.,  11  Eq.  trine  stated  in  the  text  must,  however, 

324.     The  principle  of  these  oases  (hold-  be  considered  as  adopted  by  the  Court 

ing  the  restraint  to  be  bad)  was  disap-  of  Appeal ;  see  Whihy  v.  Mitchell,  44 

proved  by  Jessel,  M.  R.,  in  Re  Ridley,  Ch.  D.  85,  although  the  point  was  not 

11  Ch.  D.  645,  and  he  followed  them  argued, 
reluctantly.     It  seems  clear  that  tliey  («)  Gray,  Perp.  §441. 
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interests. 
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personalty. 


during  the  testator's  lifetime,  and  bad  as  to  those  born  subse- 
quently (v).  So  where  there  is  a  gift  to  the  daughters  of  the  testa- 
tor's children  with  a  restraint  on  anticipation,  the  restraint  is  good 
as  to  those  daughters  who  are  born  in  the  testator's  lifetime,  and 
void  as  to  those  born  afterwards  (w). 

In  Re  Milhvard  (x),  a  testator  gave  his  residuary  estate  to  his 
wife,  two  daughters,  and  a  son  for  life  (the  interests  of  the  wife  and 
daughters  to  be  without  power  of  anticipation),  and  after  the  death 
of  the  survivor  he  gave  his  estate  to  the  born  and  future  children 
of  his  son  in  equal  proportions.  By  a  codicil  he  imposed  a  restraint 
on  anticipation  on  all  females  taking  any  interest  under  his  will. 
The  survivor  of  the  wife,  daughters,  and  son  died  in  January  1902. 
The  son  left  five  children  living  at  his  death,  of  whom  two  were 
married  women  :  it  was  held  by  Joyce,  J.,  that  the  restraint  on 
anticipation  was  valid  as  to  income  and  corpus  during  the  existence 
of  the  prior  life  interests,  and  that  it  determined  when  the  property 
fell  into  possession  in  January  1902. 

Where  personal  property  is  settled  upon  trust  to  follow  entailed 
■  realty,  with  a  proviso  that  it  shall  not  vest  absolutely  in  any  tenant 
in  tail  who  dies  under  twenty-one,  this  proviso  will,  it  seems,  as 
a  general  rule,  be  construed  as  part  of  the  primary  trust,  so  that 
the  whole  trust  is  void,  unless  it  is  confined  to  tenants  in  tail  by 
purchase  («/). 


Construction 
of  will 
not  affected 
by  Rule. 


(L)  Construction. — The  principle  that  the  Court  will  not  depart 
from  the  established  rules  of  construction  in  order  to  render  a 
disposition  valid  under  the  Kule,  has  been  already  referred  to  in 
connection  with  gifts  to  classes  (z).  The  principle  is  recognised  in 
numerous  cases  (a).  "  It  is  against  the  settled  rules  of  construction 
to  strike  out  any  words  from  a  will  because  they  offend  against  the 
perpetuity  rule.  For  all  purposes  of  construction,  the  will  must  be 
read  as  if  no  such  rule  existed.  Any  dispositions  which,  so  reading 
and  construing  it,  are  found  to  be  the  testator's  wishes,  must  be 
taken  to  be  his  wishes,  and  if  those  wishes  offend  against  the  rule, 
the  gifts  would  fail,  and  must  fail  accordingly,;  but  they  are  not  the 


{v)  Wilson  V.  Wilson,  28  L.  J.  Ch. 
95  ;  Be  Bussell,  [1895]  2  Ch.  098  ;  ante, 
p.  339. 

(w)  Herbert  v.  Welster,  15  Ch.  D. 
610  ;  Re  Ferndey's  Trusts,  [1902]  1  Ch. 
543 ;  Be  Game,  [1907]  1  Ch.  276.  The 
point  seems  to  have  been  overlooked  in 
Be  Michael's  Trusts,  46  L.  J.  Ch.  651. 
and  Be  Ridley,   11  Ch.   D.  645.     The 


doctrine  stated  in  the  text  is,  of  course, 
open  to  the  criticism  expressed  in  n.  it). 

(x)  87  L.  T.  476. 

iy)  Christie  v.  Gosling,  and  other  cases 
referred  to  ante,  p.  347,  and  post, 
Chap.  XX. 

(z)  Supra,  p.  341. 

(o)  Dungannon  v.  Smith.  12  CI.  &  F. 
546. 
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less  part  of  his  will,  and  to  be  resorted  to  as  part  of  the  context  for  chapteb  x. 
all  purposes  of  construction,  as  if  no  such  rule  had  been  estab- 
lished  "  (b).  "  You  do  not  import  the  law  of  remoteness  into  the 
construction  of  the  instrument  by  which  you  investigate  the 
expressed  intention  of  the  testator.  You  take  his  words  and 
endeavour  to  arrive  at  their  meaning,  exactly  in  the  same  manner 
as  if  there  had  been  no  such  law,  and  as  if  the  whole  intention 
expressed  by  the  words  could  lawfully  take  effect.  I  do  not  mean 
that,  in  dealing  with  words  which  are  obscure  and  ambiguous, 
weight,  even  in  a  question  of  remoteness,  may  not  sometimes  be 
given  to  the  consideration  that  it  is  better  to  effectuate  than  to 
destroy  the  intention ;  but  I  do  say  that  if  the  construction  of  the 
words  is  one  about  which  a  Court  would  have  no  doubt,  though 
there  was  no  law  of  remoteness,  that  construction  cannot  be  altered 
or  wrested  to  something  different,  for  the  purpose  of  escaping  from 
the  consequences  of  that  law  "  (c). 

Accordingly,  the  Court  refuses  to  strain  the  rules  of  construction 
in  order  to  make  a  gift  to  a  class  valid  (d),  or  to  split  a  gift  over  if  the 
testator  has  not  done  so  (e). 

But,  as  Mr.  Jarman  points  out  (/),  the  Court  has,  especially  in  the 
older  cases,  often  been  consciously  or  unconsciously  influenced  by  a 
desire  to  give  effect  to  the  intention  of  testators.  Instances  will  be 
found  in  the  doctrine  which  rejects  modifying  and  qualifying  clauses 
when  too  remote  (g),  and  in  the  rule  that  in  carrying  out  executory 
trusts  the  Court  will,  if  possible,  so  modify  them  as  to  bring  them 
within  the  limits  of  the  Eule  (h). 

And  if  a  particular  clause  in  a  will  is  capable  of  two  constructions,  Construction 
one  of  which  will  make  it  void  under  the  Rule  against  Perpetuities,  oiau^*"^"""^ 
while  the  other  will  carry  out  the  obvious  intention  of  the  testator, 
the  latter  construction  is  preferred  (i).     There  are  numerous  cases 
in  which  a  gift  which  would  have  been  void  for  remoteness  if  it  had 

(6)  Heasman  v.  Pearse,  L.  R.,  7  Ch.  Leach  v.  Leach  (2  Y.  &  0.  C.  C.  495), 

at  p.  283.  Kevern  v.   Williams  (5  Sim.  171),  and 

(c)  Per  Selborne,  L.  C,  in  Pearka  v.  Elliott  v.  Elliott  (12  Sim.  27fi),  in  which 

Moseley,  5  A.  C.  at  p.  719.  See  also  per  rules  of  construction  appear  to  have 

Wood,  V.-C,  in  Cattlin  v.  Brown,  11  been  strained  in  order  to  avoid  remote- 

Ha.  375.  ness,  are  commented  on  by  Mr.  Gray 

{d)  Supra,  p.  331.  (Perp.  §§  634  seq.). 

(e)  Svipra,  p.  356.  (i)  Be  Turney,  [1899]  2  Ch.,  p.  747. 

(/)  Supra,  p.  361.  The  same    rule    was  stated   by  Lord 

(g)  Supra,  p.  361.  Chelmsford    in    Martelli   v.    Holloway 

(h)  Supra,  p.  309.  Mr.  Gray  thinks  (L.  R.,  5  H.  L.  at  p.  648),  but  it  is  sub- 
that  this  unconscious  tendency  in-  mitted  that  the  principle  followed  in 
fluenoed  the  decision  in  Forth  v.  Chap-  that  case  (post,  Chap.  XX.)  does  not 
man  (1  P.  Wms.  663)  and  other  cases  of  depend  on  the  rule  suggested  by  Lord 
that  class  (post,  Chap.  LII.).  The  Chelmsford  (see  Christie  v.  Gosling, 
cases  of  Mogg  v.  Mogg  (1  Mer.  654),  L.  R.,  1  H.  L.  279). 
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Doctrine 
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been  construed  to  be  contingent,  has  been  held  to  be  vested  subject 
to  be  divested,  and  therefore  good  (j). 

A  testator  sometimes  declares  that  the  dispositions  of  his  will 
shall  take  efieot  "  as  far  as  the  rules  of  law  and  equity  permit," 
or  that  he  makes  them  "  so  far  as  he  lawfully  or  equitably  can  or 
may  "  ;  words  of  this  kind  are  most  frequently  used  in  connection 
with  gifts  of  personalty  to  go  according  to  limitations  of  real  estate. 
It  was  formerly  supposed  that  such  trusts  were  executory  (k),.  but 
this  doctrine  has  been  long  overruled  (Z),  and  it  seems  now  settled 
that  the  presence  of  words  of  this  kind  does  not  justify  the  Court  in 
putting  a  forced  construction  on  the  will  in  order  to  save  the  tes- 
tator's provisions  from  the  penalty  of  remoteness  (m),  unless  the 
trust  is  really  executory  (n). 

According  to  Mr.  Jarman  (o),  a  further  Olustration  of  the  leaning 
of  the  Courts  against  a  construction  which  wUl  defeat  the  testator's 
intention,  is  to  be  found  in  the  "  disinclination  in  the  Courts  to 
apply  those  liberal  rules  of  construction  which,  in  favour  of  the 
apparent  intention,  as  collected  from  the  context,  operate  to  raise 
devises  by  implication,  in  the  absence  of  words  of  positive  gift, 
where  the  effect  of  such  implication  would  be  to  impute  to  the 
testator  a  scheme  of  disposition  at  variance  with  the  principle  of  law 
which  regulates  and  restricts  the  period  of  vesting  "  (p). 

But  it  is  the  doctrine  of  cy-pres  which,  in  Mr.  Jarman's  view, 
affords  "  the  most  striking  illustration  of  the  anxiety  of  the  Courts 
to  prevent  the  total  disappointment  of  the  testator's  intention  by 
the  operation  of  the  Eule  against  Perpetuities  "  (q).  This,  however, 
is  not  quite  accurate,  for  historically  there  seems  no  doubt  that  the 
doctrine  of  cy-pres  is  derived  from  the  old  rule  forbidding  the 
creation  of  unbarrable  entails  (r),  and  that  it  has  nothing  to  do  with 
the  modern  Rule  against  Perpetuities.  Unless  the  doctrine  can  be 
explained  on  this  theory,  it  is  the  solitary  instance  in  which  the 
Courts  have  disregarded  an  otherwise  inflexible  rule  in  order  to  give 
effect  to  the  intention  of  testators,  and  it  is  difiBcult  to  understand 
why  this  particular  instance  should  have  been  selected. 


Charitable 
gifts. 


(M)  Exceptions  to  the  Rule.— (1)  Chariiable  Gifts. — It  is  some- 


(j)  See  the  oases  cited  in  the  last  note, 
and  post,  Chap.  XXXVII. 

(4)  Qower  v.  Groavenor,  5  Madd.  337  ; 
Trafford  v.  Traiford,  3  Atk.  347. 

{I)  See  Rowland  v.  Morgan,  2  Ph.  764. 
The  oases  are  cited  in  Chap.  XX.,  post. 

(m)  ToUemache  v.  Coventry,  2  CI.  &  F. 
611 ;  Christie  v.  Oosling,  L.  R.,  1  H.  L. 


279  ;  Harrington  v.  Harrinqion,  L.  R..  5 
H.  L.  87. 

[n)  See  Miles  v.  Harford,  12  Ch.  D 
691. 

(o)  Krst  edition,  p.  260. 

(p)  Chapman  v.  Brovm,  3  Burr.  1626. 

(q)  First  edition,  p.  260. 

(r)  Supra,  p.  281. 
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times  said  that  charitable  gifts  are  an  exception  to  the  Rule  (s),  but  chapter  x. 
this  is  inaccurate.  A  charitable  trust  creates  a  perpetuity  in  the 
primary  sense  of  the  word,  and  it  follows  that  charitable  gifts  are  an 
exception  to  the  general  principle  of  law  which  forbids  the  creation 
of  inalienable  and  indestructible  interests  in  property  (i).  It  has 
even  been  held  that  property  may  be  given  to  one  charity,  subject 
to  a  gift  over,  in  an  event  which  may  never  happen,  to  another 
charity  (u).  But  these  cases  have  nothing  to  do  with  the  modern 
Rule  against  Perpetuities  (v),  which  clearly  applies  to  charitable 
gifts.  Thus,  a  gift  to  a  charity,  conditional  upon  a  future  and 
uncertain  event  which  may  not  happen  within  the  period  allowed 
by  the  Rule,  is  void  (w).  So,  if  property  is  given  to  a  private 
individual,  with  a  limitation  in  a  remote  contingency  to  a  charity, 
this  limitation  is  void  (x).  Conversely,  if  property  is  given  to  a 
charity,  with  a  gift .  over  in  a  remote  contingency  in  favour  of 
private  persons,  the  gift  over  is  void  (y).  But  a  gift  of  a  fund  for  Resulting 
a  charity  may  be  made  defeasible  or  determinable  on  an  event  *™^* 
which  must  or  may  happen  after  the  expiration  of  the  period  to  charity, 
allowed  by  the  Rule,  so  that  when  that  event  happens,  the  fund 
reverts  to  the  testator's  estate ;  and  an  express  direction  by  the 
testator  that  on  the  happening  of  the  event  the  fund  shall  fall  into 
his  residue,  does  not  offend  against  the  Rule,  because  it  is  mere 
surplusage  (z). 

(2)  Trusts  for   Accumulation. — The   Rule    against    Perpetuities  Aooumula- 
does  not  apply  to  a  trust  for  accumulation  whereby  a  fund  is  to  payment  of 
be  created  for  payment  of  the  testator's  debts,  or  for  the  discharge  debts, 
of  existing  incumbrances  on  an  estate,  because  such  a  provision 
only  prescribes  a  particular  mode  of  paying  the  debts,  and  it  may 

(s)  Lewis,  66.3,  687  seq.     This  is  one  avoided  if  the  modem  "  Rule  against 

of  the  many  instances  of  the  mental  Perpetuities "    had    been    called    the 

contusion  caused  by  the  ambiguity  of  "  Rule    against    Remoteness  "  :  Gray 

the  word  "  perpetuity  "  which  are  to  be  on  Perp.  §§  2,  140,  .589  seq. 
found  in  Mr.  Lewis's  work :    see  ante,  (w)  Chaniberlayne  v.  Brockett,  L.  R., 

p.  288,  n.  (i).  8   Ch.   206 ;    Re  Lord  Stratheden  and 

(t)  Ante,  p.  278 ;  Thomson  v.  Shahe-  Campbell,  [1894]  3  Ch.  265  ;    Kingham 

spear,  1  D.  F.  &  J.  at  p.  407.  v.  Kingham,  [1897]  1  L:.  R.  170. 

(it)  Christ's  Hospital  v.   Grainger,   1  (x)  Company  of  Pewterers  v.  Christ's 

Mac.   &  G.   460,  ante,  p.   280.     Lord  Hospital,  1  Vern.  161 ;  Att.-Ocn.  v.  Gill, 

Cottenham's    decision    was    expressly  2  P.  W.  369 ;    Be   Johnson's   Trusts. 

based  on  the  doctrine  of  perpetuity  in  L.  R.,  2  Eq.  716 ;   Commission's,  <Ssc. 

the  primary   sense   of   an  inalienable  v.  De  Clifford,  1  Dr.  &  War.  245. 
interest.     See  Mr.  Gray's  remarks  on  (y)  Be  Bovien,  [1893]  2  Ch.  491  ;  Be 

the   decision   (§  599    seq.),  and  ante,  Barnett,  24  T.  L.  R.  788. 
p.  280,  as  to  the  decision  in  Be  Tyler.  (z)  Be  Bandell,  38  Ch.  D.  213  ;    Be 

(v)  Mr.  Gray  says,  with  great  truth,  Blmt's  Trusts,  [1904]  2  Ch.  767. 
that  much  confusion  would  have  been 
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at  any  time  be  put  an  end  to,  either  by  the  owner  of  the  property 
paying  them  off,  or  by  the  creditors  enforcing  their  claims  (a). 
A  trust  to  accumulate  rents  to  pay  a  legacy  to  an  existing  person 
is  also  good  (6). 

An  apparent  exception  to  the  Eule  against  Perpetuities  occurs 
in  the  case  of  certain  other  trusts  for  accumulation.  A  trust  to 
accumulate  income  for  the  benefit  of  a  person  who  may  not  be 
ascertained  within  the  period  allowed  by  the  Rule  is,  of  course, 
void,  but  a  trust  to  accumulate  income  for  the  benefit  of  some 
one  to  be  ascertained  within  due  limits,  who  can  put  an  end  to 
it  at  any  time  after  his  interest  has  vested,  is  not  within  the 
Eule  (c). 

The  same  doctrine  applies  to  a  trust  to  accumulate  for  the  benefit 
of  a  charity  (d). 

The  statutory  law  with  regard  to  the  accumulation  of  income  is 
considered  in  the  next  chapter. 


Equitable 
contingent 
remainders. 

Apparent 
exception 
in  the  case 
of  legal 
remainders. 


Can  a  legal 
contingent 
remainder 
be  void'  for 
remoteness  T 


(3)  Contingent  Remainders. — There  can  be  no  doubt  that  the 
Rule  applies  to  equitable  contingent  remainders  (e). 

With  regard  to  legal  contingent  remainders,  there  are  cases  in 
which  they  are  clearly  not  within  the  modern  Rule.  Thus,  if  land 
is  devised  to  A.,  a  bachelor,  for  life,  and  on  his  death  to  the  first 
son  of  his  who  attains  twenty-five,  this  is  a  contingent  remainder 
which  will  fail,  unless  at  A.'s  death  there  is  a  son  who  has  attained 
twenty-five :  if  it  vests  at  all,  it  must  vest  at  A.'s  death,  and  can, 
therefore,  never  be  too  remote.  This  case  is,  therefore,  an  apparent, 
and  not  a  true,  exception  to  the  Rule. 

Apart  from  this  undisputed  rule  of  law,  the  question  whether 
a  legal  contingent  remainder  can  be  void  for  remoteness  has 
been  much  discussed.  It  has  been  answered  in  the  affirma- 
tive in  two  recent   cases,    by  Kay,  J.,  in  Re  Frost  (/),  and  by 


(a)  Tewart  v.  Lawson,  L.  R.,  18  Eq. 
490  ;  Lord  Southampton  v.  Marquis  of 
Hertford,  2  V.  &  B.  54 ;  Marshall  v. 
Holloway,  2  Sw.  432 ;  Bateman  v. 
Hotchkin,  10  Bca.  426  ;  Bacon  v.  Proc- 
tor, T.  &  R.  31 ;  Brigas  v.  Earl  of 
Oxford,  1  D.  M.  &  G.  363.'  Oilbertson  v. 
Richards,  5  H.  &  N.  453,  is  sometimes 
cited  as  an  illustration  of  the  principle 
above  stated  :  see  per  Jessel,  M.  R.,  in 
London  cfc  South  -  Western  By.  v. 
Oomm,  20  Oh.  D.  p.  577. 

(6)  Williams  v.  Lewis,  6  H.  L.  C. 
1013. 


(c)  Saunders  v.  Vautier,  Cr.  &  Ph. 
240 ;  Oosling  v.  Oosling,  Johns.  265 ; 
Oddie  v.  Brown,  4  De  G.  &  J.  179. 

(d)  Wharton  v.  Masterman,  [1895] 
A.  C.  186,  overruling  dictum  of  Wiokens, 
V.-C,  in  Harbin  v.  Masterman,  L.  R.. 
12Eq.  559. 

(e)  Abbiss  v.  Bmmey,  17  Ch.  D.  211. 
The  curious  result  follows  that  equit- 
able contingent  remainders  are  subject 
to  both  the  old  and  the  new  Rules 
against  Perpetuities. 

(/)  43  Ch.  D.  246. 
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laid  down  by 
Mr.  Feame 
and  others. 


Farwell,  J.,  in  Re  Ashforth  (g),  but  as  both  these  cases  ignore  the     ohaptek  x. 
older  authorities,  and  the  result  of  the  decision  of  the  Court  of 
Appeal  in    Whitby    v.    Mitchell  (h),    they   cannot  be    considered 
satisfactory. 

Before  the  decision  in  Whitby  v.  Mitchell,  real  property  lawyers  Doctrine 
were  divided  into  two  schools  on  this  question.  The  older  school, 
headed  by  Mr.  Fearne,  held  that  contingent  remainders  are 
not  subject  to  the  modern  Rule  against  Perpetuities,  but  are  governed 
by  the  old  Rule,  which  forbids  the  limitation  of  land  to  the  unborn  issue 
of  a  person  in  succession  beyond  the  first  generation  (i).  According 
to  this  school,  the  modern  Rule  was  invented  to  restrict  the  creation 
of  executory  interests,  and  does  not  apply  to  contingent  remainders, 
for  these  are  governed  by  their  own  special  rules,  definitely  fixed 
before  the  introduction  of  executory  interests.  In  addition  to 
Mr.  Fearne  (j),  this  school  included  Mr.  Peter  B.  Brodie  (/c),  Mr. 
Lewis  Duval   (I),  Mr.  Preston  [m),  Mr.  Charles  Butler  (w).  Lord 


(?)  [1905]  1  Ch.  535.  In  Whithy  v. 
Von  Luedeeke,  [1906]  1  Ch.  783,  the 
■  question  was  not  argued. 

(h)  44  Ch.  D.  85. 

(i)  Ante,  p.  281. 

(j)  After  explaining  (Cont.  Kem.  429) 
that  the  invention  of  the  modern  Rule 
against  Perpetuities  was  made  necessary 
by  the  fact  that  executory  devises  are 
free  from  the  restrictions  imposed  by 
the  common  law  on  contingent  re- 
mainders, Mr.  Feame  goes  on  to  remark 
that  "  future  and  shifting  uses,  and 
other  springing  and  executory  interests 
which  are  not  remainders,  are  to  bo 
considered  as  subject  to  the  same  limits 
and  restrictions  as  executory  devises." 
(Cont.  Rem.  441,  10th  edition;  the 
itahcs  are  mine.)  Mr.  Fearne's  state- 
ment of  the  old  Rule  against  Perpe- 
tuities will  be  found  in  the  passage 
quoted  above,  p.  285.  Mr.  Lewis 
entirely  misunderstood  Mr.  Fearne's 
views  on  the  subject,  owing  to  his 
inability  to  see  the  difference  between 
"  perpetuity  "  and  "  remoteness."  So 
far  as  I  am  aware,  Mr.  Fearne  never 
uses  "  perpetuity  "  in  its  modern  sense, 
as  equivalent  to  "  remoteness  "  [C.  S.]. 

{h)  The  draftsman  of  the  Fines  and 
Recoveries  Act,  and  probably  the  ablest 
real  property  lawyer  who  has  ever  lived. 

(I)  Mr.  Lewis  JDuval  was  one  of  the 
most  eminent  conveyancers  of  his  day. 
He  and  Mr.  Brodie  were  two  of  the  Real 
Property  Commissioners,  the  others 
being  Lord  Campbell  and  Messrs.  W.  H. 
Tinney,  John  Hodgson,  Samuel  Duck- 
worth", and  John  Tyrrell,  all   men  of 

J. — VOL.   I. 


eminence  in  their  profession.  The 
Real  Property  Commissioners  unani- 
mously stated  in  their  third  report,  as 
a  familiar  and  unquestioned  doctrine, 
that  the  Rule  against  Perpetuities  does 
not  apply  to  contingent  remainders : 
"  All  future  interests,  not  being  re- 
mainders, are  restrained  in  their  limits 
by  the  rules  of  law  relating  to  perpe- 
tuities "  (p.  29).  The  Commissioners 
recommended  (p.  30)  that  the  rule  with 
regard  to  the  failure  of  contingent 
remainders  should  be  amended  by 
enacting  that  every  contingent  re- 
mainder should  take  effect  if  the 
particular  estate  determined  before  the 
remainder  vested,  "  becoming  in  that 
event  liable  to  the  rules  prescribed  for 
restraining  perpetuities."  This  recom- 
mendation has  been  carried  into  effect 
by  the  Contingent  Remainders  Act, 
1877,  which  thus  confirms  the  correct- 
ness of  thp  view  hold  by  the  Com- 
missioners. 

(m)  "  No  remainder  can,  in  point  of 
expression,  be  too  remote,  since  the 
necessity  that  the  remainder  should 
vest  during  the  particular  estate,  or 
eo  instante  that  the  particular  estate 
determines,  and  the  liability  of  a  con- 
tingent remainder  to  be  defeated  by 
the  merger,  &c.,  of  the  particular  estate, 
are  n.  protection  against  the  incon- 
venience of  perpetuities  "  (Abst.  ii.  114). 

(n)  "  The  remoteness  of  a  remainder, 
however  great,  was  no  objection  to  it  on 
its  creation  "  (note  to  Feame,  Cont. 
Rem.,  p.  565,  10th  edition). 

24 
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St.  Leonards  (o),  Lord  Brougham  {p),  Mr.  S.  M.  Leake  (q),  Mr. 
Coventry  (r),  Mr.  Burton  (s),  Mr.  Joshua  Williams  (t),  and  Mr.  H.  W. 
Challis  (m). 

The  contrary  view — that  contingent  remainders  are  subject  to  the 
modern  Rule  against  Perpetuities — seems  to  have  originated  with 
Mr.  Lewis :  he  denied  the  existence  of  the  rule  forbidding  the 
limitation  of  land  to  two  or  more  unborn  generations  in  succession 
(now  established  by  the  decision  in  Whitby  v.  Mitchell),  and  con- 
tended that  it  is  merely  an  example  or  instance  of  the  modern  Eule 
against  Perpetuities  {v).  But  this,  as  Mr.  Joshua  Williams  pointed 
out,  involves  an  entire  misapprehension  of  the'  rule  in  Whitby  v. 
Mitchell,  which  "  is  more  stringent  than  that  which  confines  execu- 
tory interests  "  (w),  for  it  absolutely  forbids  the  limitation  of  land 
by  way  of  remainder  to  the  unborn  issue  of  a  person  for  two  or  more 
generations  in  succession  ;  even  if  such  a  limitation  is  restricted  to 
issue  born  within  a  life  in  being,  it  is  void  {x). 


(o)  "  It  is  now  perfectly  settled  that 
wliere  a  limitation  is  to  take  effect  as  a 
remainder,  remoteness  is  out  of  the 
question  "  :  Cole  v.  Sewell,  i  Dr.  &  W. 
at  p.  28. 

(p)  "  I  was  a  good  deal  surprised  to 
find  that  there  was  a  question  raised 
about  the  remoteness  of  the. limitation. 
...  It  [the  suggestion  in  question] 
opened  to  my  mind  a  new  and  strange 
view  of  the  law,  applying  that  to  con- 
tingent remainders  which  I  had  always 
understood  must  be,  from  the  very 
nature  of  the  thing,  confined  to  spring- 
ing uses  and  executory  devises  "  ;  Cole 
V.  Sewdl,  2  H.  L.  C.  230. 

(2)  Prop,  in  Land,  334,  335,  n.  (Isted.). 

(r)  "  The  Rule  against  Perpetuities 

does    not     apply     to    remainders "  ■ 

Watkins,    Convey.    (6th     edition,    by 

Coventry),  176,  n. 

(s)  Comp.  §782. 

(()  Mr.  Joshua  Williams's'statement 
of  the  law,  which  was  adopted  as  accu- 
rate by  Kay,  J.,  and  the  Court  of  Appeal 
in  Whitby  v.  Mitchell  (44  Ch.  D.  85), 
will  be  found  in  the  12th  edition  of  his 
treatise  on  Real  Property,  pp.  269  seq., 
318  seq.  It  is  to  the  effect  that  there 
are  only  two  rules  governing  the 
creation  of  contingent  remainders, 
namely,  the  rule  requiring  that  the 
seisin  shall  never  be  without  an  owner, 
and  the  rule  that  if  an  estate  is 
given  to  an  unborn  person  for  life, 
followed  by  any  estate  to  any  child 
of  such  unborn  person,  the  latter  limit- 
ation is  void ;  Mr.  Williams  goes  on 
to  point  out  that  it  is  "  in  analogy  to 


the  restrictions  thus  imposed  on  con- 
tingent remainders  that  the  law  has  , 
fixed  the  following  limit  to  the  creation 
of  executory  interests,"  namely,  the 
modern  Rule  against  Perpetuities.  The 
matter  is  stated  in  the  same  way  by 
Lord  Kenyon  in  Long  v.  Blackall,  7 
T.  R.  100. 

{u)  "  Whether  the  Rule  against 
Perpetuities  applies  (apart  from  express 
statutory  enactment)  to  legal  limita- 
tions by  way  of  remainder,  is  one  of 
those  questions  which  ought  never  to 
have  arisen.  It  implies  an  anachro- 
nism which  may  be  said  to  trench  upon 
absurdity  "  (Real  P.  183). 

(w)  Lewis  on  Perp.  420 ;  Supp.  97  seq. 

(w)  Real  Prop.  275,  and  Appendix  F 
(12th  edition). 

(x)  As  to  the  dictum  of  Wood,  V.-C, 
in  Cattlin  v.  Brown,  see  ante,  p.  287, 
Mr.  Lewis's  error  arose  partly  from 
the  unfortunate  and  inaccurate  theory 
that  the  rule  forbidding  the  limita- 
tion of  land  to  two  unborn  genera- 
tions in  succession  is  derived  from  the 
doctrine  of  double  possibilities,  and 
partly  from  Mr.  Lewis's  having  over- 
looked the  change  in  the  meaning  of  the 
word  "  perpetuity "  during  the  first 
half  of  the  nineteenth  century.  In  the 
sixteenth,  seventeenth,  and  eighteenth 
centuries  the  usual  meaning  of  "  perpe- 
tuity "  was  a  limitation  of  land  to 
unborn  generations  in  succession,  by 
way  of  unbarrable  entaU  (supra, 
p.  283).  Mr.  Lewis's  ignorance  of  this 
fact  led  him  to  cite  the  well-known 
passage  in  Mr.  Fearne's  book  (to  the 
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Mr.  Jarman  was  unable  to  make  up  his  mind  which  view  was  chaptee  x. 
correct.  He  was  misled  by  the  ambiguity  of  Lord  St.  Leonards'  mt.  Jarman'a 
remarks  in  Cole  v.  Sewell,  with  reference  to  the  old  rule  forbidding  views, 
the  limitation  of  remainders  "  on  too  remote  a  possibility,"  into 
supposing  that  Lord  St.  Leonards  considered  the  old  rule  to  be 
"  exploded  "  ;  with  the  result,  as  Mr.  Jarman  thought,  that  in  Lord 
St.  Leonards's  opinion,  "  all  contingent  remainders  are  withdrawn 
from  every  species  of  perpetuity-restraint "  (y).  But  this  was  not 
Lord  St.  Leonards's  opinion,  for  in  Monypenny  v.  Bering,  he  ex- 
plained that  in  Cole  v.  Sewell  he  never  meant  to  deny  the  existence 
of  the  rule  forbidding  successive  limitations  to  unborn  genera- 
tions (2).  It  was  under  the  influence  of  this  error  (a)  that  Mr. 
Jarman  stated  his  own  conclusion  thus  (6) :  "  It  is  submitted,  there- 
fore, that  both  principle  and  authority  justify  the  questioning  the 
proposition  that  remainders  owe  obedience  to  no  other  law  than 
that  which  requires  that  they  should  take  effect  at  the  instant  of  the 
determination  of  the  particular  estate.  They  are,  it  is  conceived, 
either  subject  to  the  old  doctrine,  directed  against  remote  possi- 
bilities, or  the  modern  Eule  against  Perpetuities,  unless  these  are 
identical,  as  may  be  contended  with  much  plausibility,  although  it 
is  not  necessary  to  go  to  this  extent  in  support  of  the  denial  of  the 
exemption  of  remainders  from  all  perpetuity-restraint." 

As  it  is  now  settled  by  the  decision  of  the  Court  of  Appeal  in  Decision  in 
Whitby  V.  Mitchell,  that  contingent  remainders  are  "  subject  to  the  ^^{i^' 
old  doctrine  directed  against  remote  possibilities,"  it  follows, 
according  to  Mr.  Jarman,  that  they  are  not  subject  to  "  the  modern 
Rule  against  Perpetuities."  It  is  equally  clear,  from  the  judgments 
in  that  case,  that  the  two  rules  are  not  identical,  as  suggested  by 
Mr.  Jarman. 

effect   that    a   limitation    by    way    of  in  their  efforts  to  re-establish  unbar- 

contingent  remainder  to  two  unborn  rable  entails  during  the  fifteenth  and 

generations  in  succession  tends   to  a  sixteenth  centuries,  which  is  surprising 

perpetuity,   and   that  the   second  re-  in  a  man  of  his  industry  and  learning, 

mainder     is,     therefore,     "  absolutely  These  devices  are  referred  to  in  detail 

void,"  supra,  p.  285)  as  meaning  that  by  the  Real  Property  Commissioners 

in  Mr.  Fearne's  opinion  a  contingent  (Third  Report,  pp.  30-31). 
remainder  can  be  void  for  remoteness,  (y)  First  edition  of  this  work,  Vol.  II. 

although  it  is  obvious  to  anyone  familiar  p.  730. 

with  the  history  of  the  subject  that  in  (z)  2  D.  M.  &  G.  at  p.  168;  and  see 

this  passage  Mr.  Fearne  was  not  re-  Sugden,  Powers,  393. 
ferring   to  the   modem   Rule   against  (a)  It  must  be  admitted  that  the  error 

Perpetuities,  but  was  stating  the  rule  was  quite  exousable.owing  to  the vague- 

now    established   by    the    decision   in  ness  of  the  Chancellor's  language  in  Cole 

WhiOiy  V.   Mitchell.     Mr.   Lewis's  re-  v.  Sewell.     See  ante,  p.  354,  note  (d). 
marks  on  the  subject,  and  on  the  cognate  (5)  First  edition.  Vol.  II.  p.  733.    Mr. 

subject  of  the  doctrine  of  cy-prds  (Perp.  Jarman's  remarks  on  Cole  v.  Sewell  are 

Supp.,  p.  136  seq.),  shew  an  ignorance  printed  at  length  in  an  appendix  to  the 

of  the  devices  invented  by  landowners  fourth  edition  of  this  work. 
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In  short,  the  effect  of  the  decision  in  Whitby  v.  Mitchell  is  to 
affirm  the  correctness  of  the  view  held  by  Mr.  Fearne  and  his 
followers  (including  Mr.  Joshua  WiUiams),  and  to  demonstrate  the 
error  of  Mr.  Lewis  and  his  followers  (including  Mr.  Gray)  in  denying 
the  existence  of  the  old  Rule  against  Perpetuities. 

The  question  came  before  Kay,  J.,  in  Re  Frost  (c),  and  he  held 
that  contingent  remainders  are  subject  to  the  modern  Rule  against 
Perpetuities.  Two  remarks  may  be  made  upon  the  decision.  In  the 
first  place,  the  learned  judge  entirely  disregarded  the  opinion  of 
Mr.  Joshua  Williams  on  the  point,  although  in  deciding  Whitby  v. 
Mitchell  {d),  five  months  previously,  he  said  :  "  I  do  not  want  any 
higher  authority  than  that  of  the  late  Mr.  Joshua  Williams,  who  was 
certainly  one  of  the  best  real  property  lawyers  that  have  existed  in 
my  lifetime."  In  the  second  place,  Mr.  Justice  Kay  fell  into  the 
error  of  supposing  that  when  Mr.  Fearne  (in  the  passage  already 
quoted  (e) )  referred  to  the  old  Rule  against  Perpetuities,  he  had  in 
mind  the  modern  Rule  against  Remoteness.  This  error  deprives 
the  decision  of  all  value. 

The  decision  of  Farwell,  J.,  in  i?e  Ashforth  (/)  is  also  unsatisfactory. 
In  the  first  place,  the  learned  judge  seems  not  to  have  been  aware 
that  the  rules  governing  legal  contingent  remainders  are  different 
from  those  governing  equitable  contingent  remainders,  for  he 
remarked  that  the  case  before  him  was  "  really  undistinguishable 
from  Garland  v.  Brown  "  {g).  But  in  Garland  v.  Brown  the  limita- 
tions were  equitable,  and  no  one  denies  that  equitable  remainders 
are  subject  to  the  modern  Rule.  However,  in  a  later  part  of  his 
judgment,  the  learned  judge  treated  the  limitations  in  the  case 
before  him  as  legal,  which  they  clearly  were,  being,  in  effect,  to 
trustees  and  their  heirs  during  the  lives  of  A.,  B.,  and  C.  and  their 
children  ;  after  the  death  of  aU  the  children  except  one,  the  testatrix 
devised  the  land  to  such  surviving  child  in  tail.  Now  it  is  by  no 
means  clear  that  land  can  at  common  law  be  limited  for  an  estate 
pur  auter  vie  during  the  life  of  an  unborn  person  (h),  and  if  it  cannot, 
then  the  limitation  in  Re  Ashforth  to  the  surviving  chUd  was  not  a 
contingent  remainder,  but  an  executory  devise.  Whether  this  is  so  or 
not,  the  judgment,  if  one  may  say  so  with  respect,  fails  to  notice  the 
essential  difference  between  the  "  perpetuities  "  referred  to  in  the 


(c)  43  Ch.  D.  246. 
id)  42  Ch.  D.  494. 

(e)  Ante,  p.  285. 

(f)  [1905]  1  Ch.  535. 
(!7)  10  L.  T.  292. 


(h)  The  question  is  discussed  in  an 
article  by  me  in  Sol.  Journ.  xlix.  793. 
In  the  addenda  to  the  second  edition  of 
his  work  on  Perpetuities,  Mr.  Gray  refers 
to  this  article  without  dissent.     [C.  S.] 
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old  books,  and  those  remote  limitations  by  way  of  shifting  use  and  chapter  x. 
executory  devise,  against  which  the  modern  Rule  against  Perpetui- 
ties is  directed ;  and  this  is  the  more  strange,  because  the  difference  is 
pointed  out  in  Lord  Nottingham's  judgment  in  the  Duke  ofNorfolFs 
Case,  referred  to  by  Farwell,  J.  Nor  does  the  attention  of  the 
learned  judge  seem  to  have  been  called  to  the  fact  that,  down  to 
the  middle  of  the  nineteenth  century,  the  most  eminent  real 
property  lawyers  were  practically  unanimous  in  thinking  that  the 
modern  Rule  does  not  apply  to  legal  contingent  remainders.  On 
a  question  of  this  kind  the  opinion  of  Mr.  Fearne,  Mr.  Butler,  and 
the  Real  Property  Commissioners,  is  entitled  to  some  consider- 
ation. Again,  the  statement  of  the  learned  judge  (i),  that 
the  opinion  of  Mr.  Joshua  Williams  on  the  question  has  been 
displaced  by  Mr.  Gray,  must  have  been  made  per  incuriam,  for 
the  opinion  of  Mr.  Gray,  that  contingent  remainders  are  subject 
to  the  modern  Rule,  is  based  on  the  assumption  that  there  never 
was  a  rule  forbidding  the  limitation  of  estates  to  two  or  more 
unborn  generations  in  succession  (j) ;  this  assumption  was  held  to 
be  erroneous  by  the  Court  of  Appeal  in  Whitby  v.  Mitchell,  in  which 
case  the  Court  adopted  Mr.  Joshua  Williams's  views  on  the  subject. 
Mr.  Jos'hua  Williams's  views,  however,  do  not  rest  on  his  own  per- 
sonal opinion  :  they  are  identical  with  those  of  Mr.  Fearne,  Mr. 
Brodie,  Mr.  Duval,  Mr.  Preston,  Mr.  Butler,  Lord  St.  Leonards,  and 
the  other  distinguished  real  property  lawyers  above  referred  to, 
while  the  views  of  Mr.  Gray  (which  are  identical  with  those  of  Mr. 
Lewis)  make  the  rule  in  Whitby  v.  Mitchell  and  the  doctrine  of 
cy-pres  hopelessly  unintelligible  (jj). 

(4)  Other  Common  Law  Interests. — Questions  seldom  arise  under  Common  law 
wills  as  to  common  law  interests  in  land  other  than  contingent  ^°"  ^^^°"^' 
remainders,  but  it  may  be  useful  to  state  shortly  how  the  law  at 
present  stands.     In   1832  the  Real  Property  Commissioners  re- 
marked, "  The  ancient  common  law  did  not  restrain  the  creation 

(i)  [1905]  1  Ch.  at  p.  546.  jeoting  legal  contingent  remainders  to 

(?)  Ante,  p.  280,  n.  (g).     Mr.   Gray  the  Kule  would  not  make  the  law  sym- 

remarlca  (§    284)   that   "  as   the   Rule  metrical,  because  they  are  already  sub- 

[mcaning    the    modern    Rule    against  jeot  to  their  own  special  rules,  which  do 

Perpetuities]    governs    all    contingent  not  apply  to  other  contingent  interests  ; 

equitable  limitations  of  real  estate  and  and  secondly,  that  the  desire  of   text 

ail    contingent  limitations,  legal   and  writers  to  make  the  law  symmetrical 

equitable,  of  personal  estate,  whether  in  does  not  justify  the^^ Courts  in  apply- 

the   form  of  remainders  or  not,  it  is  ing  the  modern  Rule  to  common  law 

very  desirable  that  legal  contingent  re-  interests  which  were  recognised  as  valid 

mainders    of    real    estate    should    be  long  before  the  Rule  was  invented, 

subjected   to    the    Rule    also."       On  {jj)  See  the  arg\iment  in  Williams  v. 

ftjs  it  may  be  noted,  first,  that  sub-  Teale,  6  Ha.  at  p.  245. 
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CHAPTER  X.  of  future  interests  to  a  given  period.  The  time  allowed  for  re- 
entries  under  conditions  broken,  and  for  grants  of  rentcharges, 
or  other  incorporeal  hereditaments,  commencing  in  futuro,  and 
for  creating  the  interesse  termini,  was  indefinite,  however  Courts 
of  Justice  may  at  present  be  disposed  to  consider  them  within  that 
policy  of  the  law  which  restrains  perpetuities.  Sir  Edward  Coke 
expressly  says,  '  If  I  enfeoff  another  of  an  acre  of  ground,  upon 
condition  that  if  mine  heir  shall  pay  the  feoffee,  &c.,  twenty  shillings, 
he  and  his  heirs  shall  enter,  this  condition  is  good.'  We  know  of 
no  bounds  originally  fixed  by  the  common  law  within  which 
interests  of  this  kind  were  restrained ;  and  it  is  a  mistake  to 
suppose  that  at  the  common  law,  properly  so  called,  there  was 
any  rule  against  perpetuities  "  (k).  The  Commissioners  accord- 
ingly recommended  that  the  operation  of  the  Rule  against 
Perpetuities  should  be  extended  so  as  to  apply  to  future  interests 
of  the  kind  above  referred  to,  with  certain  exceptions  in  the  case 
of  landlord  and  tenant.  No  statute  has  been  passed  to  carry 
out  this  recommendation.  Mr.  Charles  Butler  also  treats  common 
law  conditions  as  being  free  from  restriction  on  the  score  of  per- 
petuity (I).  The  opinion  of  modern  text-book  writers  is  divided. 
Mr.  Lewis  (m)  and  Mr.  Gray  (n)  think  that  the  opinion  of  the  Real 
Property  Commissioners  is  erroneous,  and  that  conditions  of  re- 
entry are  within  the  Rule  against  Perpetuities.  Mr.  Gray  quotes 
a  dictum  of  Jessel,  M.  R.,  in  Re  Macleay  (o),  and  another  of  North, 
J.,  in  Dunn  v.  Flood  (p),  as  supporting  his  view.  Mr.  Challis,  on 
the  other  hand,  was  unable  to  understand  why  a  rule  invented  by 
the  judges  in  the  seventeenth  century  to  restrict  the  creation  of 
future  interests  unknown  to  the  common  law,  should  be  applied  to 
future  interests  which  the  common  law  always  allowed  to  be  created 
without  any  restriction  (q).  The  point  first  arose  for  decision 
in  Re  The  Trustees  of  Hollis's  Hospital   and  Hague's  Contract  (r). 

(4)  Third  Report,  29.     The  names  of  28  Ch.  D.  ,592. 
the  distinguished  lawyers  who  formed  the  {g)  ChaUis,  R.  P,  174. 

Commission  are  given  above,  p.  369,  n.(?).  (r)  [1899]  2  Ch.  640.     See  Att.-Gen. 

The  erroneous  opinion  that  the  modern  v.  Cummins,  [1906J  llr.  R.  406,  referred 

Rule  against  Perpetuities  formed  part  to  post,  p.  375,  n.  (t).      An  undoubted 

of  the  common  law  is,  however,  widely  exception  to  the  modern  Rule  against 

held  ;  it  was  held  by  Jessel,  M.  R.,  in  Perpetuities  occurs  in  the  case  of  cove- 

L.  &  8.  W.  Railway  v.  Oomm,  20  Ch.  nants   for   the   perpetual   renewal    of 

D.  562,  and  by  the  Privy  Council  in  lea.ses  {London  &  South  -  Western  Ry 

Cooper  V.  Stuart,  14  A.  C.  286.  v.  Gomm,  20  Ch.  D.  602),  and  it  seems 

(I)  Co.  Litt.  327a,  n.  (2),  II.  3.  somewhat  curious   that  common  law 

(m)  Perp.  616.  conditions,  which  are  of  much  greater 

(»)  Perp.  §  300a  seq.  antiquity,  should    not    be    allowed    a 

(o)  L.  R.,  20  Eq.  186.  similar  immunity  :  see  Williams    Ven 

(p)  25   Ch.    D.    629.     See   also   the  dor  and  P.  600,  n.  (k). 
dictum  of  Baggallay,  L.  J.,  on  appeal : 
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In  that  case  the  question  was  as  to  the  title  to  some  chapter  x. 
property  which  had  been  conveyed  by  Thomas  Hollis  in 
1726  to  trustees  upon  trust  for  a  hospital.  The  conveyance 
contained  a  proviso  that  if  at  any  time  thereafter  the  property 
should  be  used  for  any  purposes  other  than  those  therein 
mentioned,  it  should  revert  to  the  heirs  of  Thomas  Hollis. 
Byrne,  J.,  said  :  "  I  am  of  opinion  that  the  condition  in 
question  is  obnoxious  to  the  Eule  against  Perpetuities."  The 
point,  however,  was  raised  on  a  summons  under  the  Vendor 
and  Purchaser  Act,  and  as  the  heir-at-law  of  Thomas  Hollis 
declined  to  be  bound  by  the  decision,  Byrne,  J.,  refused  to 
force  the  title  on  the  purchaser.  It  will  be  noticed  that 
the  learned  judge  relied  to  a  considerable  extent  on  the  opinion 
of  Mr.  W.  D.  Lewis,  and  that  the  opinion  of  the  Eeal  Property 
Commissioners  (most  of  whom  were  far  superior  to  Mr.  Lewis  in 
learning  and  authority)  was  not  cited. 

Although  the  decisions  in  Re  Frost  and  Re  Ashforth  (if  and  so  The  future 
far  as  they  decide  that  a  legal  contingent  remainder  can  be  void  °*  *^t^"^° 
for  remoteness  (s) ),  and  the  decision  in  Re  Hollis^ s  Hospital,  are  Perpetuities, 
contrary  to  the  views  held  by  the  most  eminent  real  property 
lawyers  of  the  last  two  generations,  it  would  not  be  safe  to  predict 
how  the  points  involved  in  them  will  be  decided  when  they  come 
before  the  Court  of  Appeal.  The  question  requires  patient  investiga- 
tion of  a  somewhat  obscure  subject,  and  it  is,  perhaps,  hardly  fair 
to  expect  modern  judges,  whose  time  is  fully  occupied  with  more 
interesting  matters,  to  explore,  without  assistance,  the  musty  and 
dimly  lighted  recesses  of  the  law  of  real  property  (t).  It  is  much  easier 
to  adopt  the  general  principle  that  the  modern  Rule  against  Perpe- 
tuities applies  to  all  future  interests  in  property,  including  those 
which  were  recognised  as  valid  at  common  law  long  before  the 
modern  Rule  was  even  thought  of.  The  difficulty  is  that  the  Court 
of  Appeal  cannot  follow  this  course,  unless  it  takes  upon  itself  to 
alter  the  doctrines  of  the  common  law  :  the  Court  has  not  hitherto 
claimed  to  have  jurisdiction  to  do  this.  It  is  to  be  hoped 
that  the  legislature  will  summon  up  courage  to  amend  the 
law  by  abolishing  contingent  remainders,   and  by  allowing  all 

(a)  It  will  be  remembered  that  the  sidered. 
deoiaion  in  Re  Frost  was  an  alternative  (<)  The  excellent  judgment  of  Pallas, 

one,  and  that  in  Re  Ashforth  the  ques-  0.  B.,  in  Att.-Oen.  y.  Cummins  (1895, 

tion  whether  the  ultimate  devise  was  a  reported  [1906]   1  Ir.  R.   406),  stands 

contingent  remainder  or  an  executory  out  as  »  valuable  contribution  to  the 

limitation    was    not    argued   or    con-  learning  on  this  branch  of  law, 
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CHAPTER  X.  future  interests  in  property,  both  real  and  personal,  to  take  efEect 
if,  in  the  event,  they  vest  within  the  period  allowed  by  the  Eule. 
The  question  involved  in  Re  Hollis^s  Hospital  is  more  complicated, 
but  ought  not  to  present  any  insuperable  difficulty  (m). 

{u)  The     anomalies    and    injustice  to  attempt  to   amend  the   Rule,  and 

caused  by  the  present  state  of  the  law  points     to    the   statute    in   force    in 

are  shortly  referred  to  in   an    article  the  State  of  New  York  as  a  warning, 

in  the  Juridical  Review  for  July  1906.  I  venture  to  think  that  the  law  might 

Mr.   Gray  does    not   approve  of    the  easily  be  improved.     The   Thellusson 

suggestion    that    the     modem     Rule  Act  is  a  partial  amendment  of  the  Rule 

against  Perpetuities  should  be  altered  against  Perpetuities,  and  it  has  worked 

by  statute :    he  thinks  it    dangerous  fairly  well.     [C.  S.] 
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I. — The  Accumulations  Act,  1800. — Mr.  Jarman  says  (a) : "  For-  Old  rule 
merly  the  rule  that  fixed  the  period  for  which  the  vesting  of  property  oTpfospeo^ 
might  be  suspended,  regulated  also  the  power  of  deferring  its  enjoy-  ti^aocumu- 
ment ;  it  being  then  permitted  to  a  settlor  or  testator  to  create  an  income, 
accumulating  trust  absorbing  the  entire  income  during  the  full 
period  for  which  the  vesting  might  be  protracted,  and  whether  it 
was  or  was  not  so  protracted  (6).  And  no  inconvenience  appears  to 
have  been  felt  in  allowing  so  wide  a  range  of  accumulation,  few 
persons  having  availed  themselves  of  the  permission  to  a  mischievous 
extent,  until  Mr.  Thellusson   made  the  extraordinary  and  well- 
known  disposition  of  his  immense  property  (c),  by  the  operation 
of    which,    every  child   and   more  remote   descendant   born  or 
rather  procreated  in   his   lifetime   ....   were   excluded   from 
enjojTnent,  for  the  purpose  of  swelling  to  a  princely  magnitude, 
the    fortune    of     some    remote    and     unascertained    scions    of 
the    stock.      The    necessity     then     became    apparent,     of    pre- 
venting, by  legislative    enactment,    the   repetition    of  a  scheme 
of    disposition   fraught    with    so  much  mischief    and    hardship. 
This  led  to  the  stat.   39   &   40  Geo.  3,   c.  98  (d),  which,   after 


Stat.  39  &  40 
Geo.  3,  u.  98. 


(a)  First  edition,  p.  264. 

(6)  As  to  the  invalidity  of  trusts  for 
accumulation  on  the  ground  of  remote- 
ness, see  ante,  p.  308.  And  as  to  the 
oases  where  a  trust  for  accumulation  is 
nugatory,  because  the  beneficiary  can 
put  a    stop   to    it,   see    Sattnders    v, 


Vautier,   4  Bea.   115,  and  other  cases 
cited  in  Chap.  XXIV. 

(c)  4  Ves.  227. 

(d)  Known  as  the  Thellusson  Act, 
until  the  Short  Titles  Act,  1896,  gave 
it  an  official  titje, 
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CHAPTBE  XI.    reciting  that  it  was  expedient  that  all  dispositions  of  real  or  personal 

estate,  whereby  the  profits  and  produce  thereof  were  directed  to  be 

accumulated,  and  the  beneficial  enjoyment  thereof  was  postponed, 

should  be  made  subject  to  the  restrictions  thereinafter  contained, 

proceeded  to  enact '  that  no  person  or  persons  shall,  after  the  passing 

of  this  act,  by  any  deed  or  deeds,  surrender  or  surrenders,  wDl,  codicil 

or  otherwise  soever,  settle  or  dispose  of  any  real  or  personal  property, 

so  and  in  such  manner,  that  the  rents,  issues,  profits  or  produce 

thereof  shall  be  wholly  or  partially  accumulated,  for  any  longer 

Accumulation  term  than  the  life  or  lives  of  any  such  grantor  or  grantors,  settlor  or 

unless  for'life  settlors,  Or  the  term  of  twenty-one  years  from  the  death  of  any  such 

of  settlor,  or    grantor,  settlor,   devisor    or   testator,    or    during  the    minority  or 
for  twenty-  .  ....  ,.    . 

one  years,  or    respective  minorities  of  any  person  or  persons  who  shall  be  living 

during  mmo-  gj.  gjj  ventre  sa  mere  ai  the  time  of  the  death  of  such  grantor,  devisor, 
or  testator,  or  during  the  minority  or  respective  minorities  only  of 
any  person  or  persons  who,  under  the  uses  or  trusts  of  the  deed, 
surrender,  will,  or  other  assurances  directing  such  accumulations 
would  for  the  time  being,  if  of  full  age,  be  entitled  unto  the  rents, 
issues  and  profits,  or  the  interest,  dividends,  or  annual  produce  so 
directed  to  be  accumulated ;  and  in  every  case,  where  any  accumu- 
lation shall  be  directed  otherwise  than  as  aforesaid,  such  direction 
shall  be  null  and  void,  and  the  rents,  issues,  profits  and  produce  of 
such  property  so  directed  to  be  accumulated,  shall,  so  long  as  the 
same  shall  be  directed  to  be  accxunulated,  contrary  to  the  provisions 
of  this  act,  go  to  and  be  received  by  such  person  or  persons  as  would 
have  been  entitled  thereto,  if  such  accumulation  had  not  been 

Act  not  to       directed.'     Sect.  [2]  provides,  '  That  nothing  in  this  act  contained 

extend  to        &}ia\\  extend  to  any  provision  for  payment  of  debts  of  any  grantor, 
provisions  for  •'   '^  ^   •'  j  o  > 

debts,  or  por-  Settlor,  or  devisor,  or  other  person  or  persons,  or  to  any  provision 

ohUdren^-         ^°^  raising  portions  for  any  child  or  children  of  any  grantor,  settlor, 

or  devisor,   or  any  child  or  children  of  any  person   taking  any 

interest  under  any  such  conveyance,  settlement,  or  devise,  or  to  any 

direction  touching  the  produce  of  timber  or  wood,  upon  any  lands 

or  tenements,  but  that  all  such  provisions  and  directions  shall  and 

may  be  made  and  given  as  if  this  act  had  not  passed.'     By 

—nor  to  Scot-  Sect.  [3]  (e)  the  act  is  not  to  extend  to  heritable  property  in  Scot- 

liOT^'o prior     ^^^^(f)'  ^°^  [by  sect.  4]  to  wills  made  before  the  act,  unless  the 

wills,  unless,    testator  should  be  Uving  and  of  sound  mind  for  twelve  calendar 

months  from  its  passing." 

(e)  Since  repealed  by  stat.  11  &  12      raulations  in  lands  in  Scotland  did  not 
Vict.  0.  36,  s.  41.  bring  the  case  within  s.  3.     Macpher- 

(f )  But  a  direction  to  invest  acou-      son  v.  Stewart,  28  L.  J.  Ch.  177, 
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This  statute,  having  been  passed  just  before  the  Irish  Act  of  Union    chapter  xi. 
came  into  operation,  does  not  extend  to  Ireland  (g).  —nor  to  Ire- 

land. 

To  bring  a  case  within  the  act,  it  is  not  necessary  that  the  word  What  oonstl- 
"  accumulate  "  should  be  used,  or  that  there  should  be  an  express  *"'®^  *  ^'^^' 
direction  to  accumulate  (h) ;  a  direction  to  "  invest "  or  "  capitalise  "  accumulate, 
income  (i),  or  to  form  a  reserve  or  guarantee  fund,  or  the  like, 
may  be  sufficient  (j).    Indeed,  the  act  apphes  in  cases  where  an 
obligation  to  accumulate  arises  from  the  nature  of  the  gift,  for  in 
applying  the  statutory  provision  against  accumulation,   as  Mr. 
Jarman  remarks  {h),  "  regard  is  had  to  the  substance  and  effect,  Trusts  whose 
and  not  to  the  form  and  mere  language  of  an  instrument ;  for,  if  produce  accu- 
property  be  disposed  of  in  such  manner  as  to  produce  an  accumula-  mulation  held 
tion  of  income,  for  a  period  exceeding  what  the  statute  authorises,  the  statute. 
it  will  not  avail  that  there  is  an  absence  of  any  trust  expressly  and 
in  terms  directed  to  this  object."    Thus  if  a  testator  charges  the 
income  of  his  property  with  the  raising  of  a  gross  sum  which  cannot 
be  raised  within  the  period  allowed  by  the  act,  this  is  tantamount  to 
a  trust  for  accumulation,  and  is  void  so  far  as  it  exceeds  the  period  (I). 

An  obvious  case  of  this  nature  is  that  of  a  bequest  of  a  general  As  to  accu- 

residue  to  a  class  of  persons  (some  of  them  unborn  at  the  testator's  ^"•'"■'1°"   . 
^  .  under  a  resi- 

decease),  whose  shares  are  not  to  vest  until  the  age  of  twenty-one  duary  bequest 
years  ;  for  it  is  to  be  observed,  that  as  a  residuary  bequest,  to  take  unbom'per- 
effect  in  future,  carries  not  only  the  bulk  or  corpus  of  the  property,  sons  at 
but  also  the  intermediate  income  (m),  it  follows  that  the  statute  is  ™*'°"  y- 
infringed  whenever  the  vesting,  or  even  the  distribution,  is  post- 
poned until  a  period  or  event  which  occurs  more  than  twenty-one 
years  after  the  testator's  decease,  without  any  express  application 
of  the  income  accruing  in  the  interval.     In  such  a  case  the  income 
is  accumulated  for  the  statutory  period,  and  after  that  goes  as 
under  an  intestacy  (n).     Sir  L.  Shadwell  was  indeed  of  opinion  that 
the  statute  did  not  affect  accimiulation  which  arose  from  the  nature 
of  the  gift,  but  operated  merely  to  strike  out  of  the  will  so  much  of 

(ff)  Ellis  V.  Maxwell,  12  Beav.  104 ;  [1891]  3  Ch.  467. 
Haywood     v.  Heyviood,    29    Beav.    9.  (?)  Re  Cox,  [1900]  W.  N.  89. 

English    leaseholds,    though    personal  (k)  First  edition,  p.  274. 

estate,  are  governed  by  the  lex  loci,  and  (I)  Shaw  v.  Rhodes,  1  My.  &  Cr.  135, 

though  belonging  to  a  domiciled  Irish-  a.  c,  sub  nom.  Evans  v.  Hellier,  5  CI. 

man  are  subject  to  the  act,  Frehe  v.  &  F.  114. 

Lord  Carhery,  L.  E.,  16  Eq.  461 ;  vide  (m)  As  to  this,  see  infra.  Chap.  XXIX. 

ante,  p.  2.  (n)  Re    Taylor,    [1901]    2  Ch.   134. 

(h)  Morgan  v.  Morgan,  4  De  G.  &  S.  For  another  example  of  accumulation 

164.  required  by  law,  see  Re  Hiscoe,  48  L. 

(i)  Mathews  v.   Keble,  L.  E.,  3  Ch.  T.  510. 
691 ;  Re  Danson,  13  E.  633  ;  Re  Mason, 
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Where  trust 
is  postponed. 


Trusts  for 
improving  or 
maintaining  a 
property. 


a  direction  to  accumulate  as  exceeded  the  prescribed  limits  (o) ;  his 
opinion,  however,  is  clearly  opposed  to  the  other  authorities  upon 
this  question,  including  one  of  the  highest  court  of  appeal  (p). 
There  is  a  plain  distinction  between  such  a  case  and  the  cases  where, 
the  property  being  vested  in  an  infant,  the  accumulation  is  to  be 
assumed  to  be  the  act  of  the  Court  (q). 

The  act  also  does  not  apply  where  property  is  directed  to  be  dealt 
with  in  a  manner  which  cannot  immediately  be  carried  into  efEect, 
and  it  consequently  becomes  necessary  to  accumulate  the  income  (r). 
Thus,  in  Wentworth  v.  Wentworth  (s),  a  testator  devised  his  residue 
upon  trust  for  conversion,  with  power  to  postpone  conversion  for 
twenty-one  years,  and  a  direction  that  during  that  period  the 
surplus  income  and  all  accumulations  thereof  should  go  in  augmen- 
tation of  capital ;  the  residue  was  settled  on  trusts  for  tenants  for 
life  and  remainderman,  and  included  minerals  which  were  not  let 
or  worked  until  after  the  testator's  death  :  it  was  held  that  during 
the  twenty-one  years  the  trustees  were  bound  to  accumulate  the 
rents  and  royalties,  and  that  after  that  period  the  tenants  for  life 
were  entitled  to  receive  out  of  the  rents  and  royalties  a  fair  equiva- 
lent for  the  annual  income  which  would  have  been  received  by 
them  if  the  property  had  been  sold  at  the  expiration  of  the  twenty- 
one  years,  the  residue  being  added  to  capital. 

Nor  is  a  trust  for  the'application  of  money  in  keeping  buildings  in 
repair  within  the  act.  But  a  trust  for  the  erection  of  new  buildings 
is  within  the  act.  The  test  seems  to  be  whether  the  expenditure 
ought  properly  to  be  debited  to  capital  or  income  (t). 


Trusts  em- 
bracing too 
wide  an 
accumulation 
good  pro 
tanto. 


"  It  is  well  settled,"  says  Mr.  Jarman  (u),  "  that  a  trust  for 
accumulation  exceeding  the  statutory  limit,  is  good  pro  tanto. 
Thus,  where  a  testator  directed  that  the  profits  of  certain  canal 
shares  should  be  invested,  the  interest  arising  to  be  applied  to  the 
education  of  the  children  of  A.  and  B.,  (who  had  no  child  at  the 
death  of  the  testator,)  and  on  their  attaining  twenty-one  to  be 


(o)  EUxyrne.  v.  Ooode,  14  Sim.  165 ; 
Oorporation  of  Bridgnorth  v.  Collins,  15 
ib.  538. 

(p)  Evans  v.  HelUer,  5  a.  &  Fin.  114  ; 
s.  0.  nom.  Shaw  v.  Rhodes,  1  My.  &  Cr. 
135 ;  M'Donald  v.  Bryce,  2  Kee.  276  ; 
Morgan  v.  Morgan,  20  L.  J.  Ch.  Ill,  15 
Jur.  319 ;  Tench  v.  Cheese,  6  D.  M.  & 
6.  453 ;  Macpherson  v.  Stewart,  28  L. 
J.  Ch.  177  ;  and  see  Bective  v.  Hodgson, 
10  H.  L.  Ca.  664,  668 :  Wade  Gery  v. 
Handhy,  3  Ch,  D.  374, 


(q)  See  per  Wood,  L.  J.,  Mathews  v. 
KehU,  L.  E.,  3  Ch.  696  ;  per  Lord  Cran- 
worth,  V.-C,  Wilson  v.  Wilson,  1  Sim. 
N.  S.  297. 

(r)  Lombe  v.  Stoughton,  12  Sim.  304. 

(s)  [1900]  A:  C.  163.  See  this  and 
other  oases  cited  in  Chap.  XXXIV. 

(t)  See  Vine  v.  Raleigh,  [1891]  2  Ch. 
13  ;  Drake  v.  Trefusis,  L.  R.,  10  Ch. 
364  ;  Re  Mason,  [1891]  3  Ch.  467,  cited 
post,  p.  395. 

(u)  First  edition,  p.  269, 
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divided  among    them ;    Sir  W.    Grant,    M.E.,    held    that     the    chapter  xi. 

accumulation  was  good  for  twenty-one  years   from  the  death  of 

the  testator,  though  void  for  the  subsequent  period"  (v).     So 

a  trust  to  accumulate  the  income  of  property  in  order  to  raise 

a  specified  sum  for  the  benefit  of  persons  in  esse,  is  stopped  by 

the   statute    at    the   expiration   of  twenty-one  years   from   the 

testator's  death  (w).    If,  however,  the  persons  to  benefit  by  any 

trust  for  accumulation  are  not  necessarily  ascertainable  within 

the  period  allowed  by  the  Rule  against  Perpetuities,  the  trust  is 

void  ab  initio  (x). 

The  results  which  follow  from  a  trust  for  accumulation  being 
invahdated,  whoUy  or  partially,  by  the  statute,  are  referred  to  in 
a  later  part  of  this  chapter  (y). 

The  period  of  twenty-one  years  from  the  testator's  death  is  to  How  the 
be  calculated  exclusively  of  the  day  of  his  death  (2),  and  must  be  ^^""f  "^^g 
a  period  immediately  following  his  death.     Thus,  if  the  accumula-  years  is  to  be 
tion  be  fixed  to  commence  at  a  time  subsequent  to  the  testator's  "*  ""  *  ^  ■ 
death,  it  will  necessarily  cease  when  twenty-one  years  from  his 
death  have  elapsed,  though  it  may  have  been  in  operation  only  one 
or  two  years  (a). 

It  should  be  borne  in  mind  that  a  trust  for  accumulation  may  be  Trusts  void  or 

void  ab  initio,  or  become  inoperative  before  the  expiration  of  the  p°perative 

/  ^  .       ^        .  irrespectively 

period  prescribed  by  the  testator,  for  reasons  irrespective  of  the  of  act. 

act.     Thus  a  trust  for  accumulation  which  transgresses  the  limits 

allowed  by  the  Rule  against  Perpetuities  is  void  ab  initio  (b),  and 

a  trust  to  accumulate  the  income  of  property  to  which  a  person  is 

absolutely  entitled  may  be  stopped  by  him  at  any  time  (c). 

A  testator  or  settlor  is  not  at  liberty  to  take  more  than  one  of  the 
several  periods  of  accumulation  mentioned  in  the  statute  (for 
instance,  he  cannot  direct  an  accumulation  for  a  term  of  twenty-one 

(v)  Longdon  v.  Simson,  12  Ves.  295  ;  (z)  Gorst  v.  Lowndee,  11  Sim.  434 ; 

see  also  Oriffiths  v.   Vere,  9  Ves.  127 ;  Lester  v.  Garland,  15  Ves.  248. 

Palmer  v.   Hol/wd,   4  Russ.   403;  Me  (a)  Shaw  v.  SJujdes,  1  My.  &  Ci.  15i  ; 

Rosslyn's  Trust,  16  Sim.  391,  and  oases  Wehb  v.   WM,  2  Bea.  493;  Att.-Gen. 

in  this  section,  passim ;  Talbot  v.  Jevers,  v.  Poulden,  3  Hare,  555  ;  Nettleton  v. 

L.  R.,  20  Eq.  255,  where  the  accumula-  Stephenson,  3  De  G.  &  S.  366. 

tion  was  limited  to  such  period  "as  (6)  Supra,  pp.  308,   367.      Curtis  v. 

the  rules  of  law  will  permit."  Lmkin,  5  Bea.  147  ;  Scarisbrick  v.  Skel- 

(w)  Oddie  v.  Brown,  4  De  G.  &  J.  mersdale,  17  Sim.  187. 

179;  WiUiams  v.   Lewis,   6  H.   L.   C.  (c)  Ante,  p.  368 ;    Whartonv.  Master- 

1013;  supra,  p.  368.  man,    [1895]     A.     C.     186,     and    see 

(x)  Curtis   V.    Lukin,    5   Bea.    147  ;  Phipps  v.  Kelynge,  2  V.  &  B.  57,  n.,  as 

Scarisbrick   v.    Skdmersdale,    17    Sim.  explained  in  Smithampton  v.  Hertford, 

187  ;  supra,  p.  308.  ib.  54. 

iy)  Post,  p.  388. 
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cHAPTEE  XI.    years,  and  also  during  the  minority  of  a  person  entitled  under  the 
limitations) :  the  language  of  the  statute  being  disjunctive  (d). 


Unborn  child. 


Accumulation 
cannot  com- 
mence before 
the  birth  of 
the  minor, 


but  may  be 
directed 
during 
minority  of 
unborn  per- 
son. 

The  act  does 
not  impliedly 
make  valid 
trusts  for  ac- 
cumulation 
previously 
bad. 


Accumulation 
for  payment 
of  testator's 
debts  valid, 
though  to 
endure  longer 
than  a  life 
and  twenty- 
one  years ; 
but  if  for 
payment  of 
the  debts  of 
another,  good 
only  if  within 
that  limit ; 
— rule  not 
affected  by 
the  act. 


II.— Accumulation  during  Minority. — It  was  at  one  time 
thought  that  the  provision  of  the  statute  which  authorises  the 
accumulation  of  income  during  the  minority  of  any  person  who 
would,  if  of  full  age,  be  entitled  to  it,  did  not  permit  accumu- 
lation during  the  minority  of  a  person  not  born  at  the  time  of  the 
testator's  death.  This  was  the  view  hastily  expressed  by  Leach, 
V.-C,  in  Haley  v.  Bannister  (e),  where,  however,  the  only  point 
open  for  decision  was  whether  accumulation  can  lawfully  be 
directed  from  a  period  commencing  before  the  birth  of  the  child 
during- whose  minority  the  income  is  to  be  accumulated.  It  is 
clear  that  it  cannot  (/). 

The  dictum  of  Leach,  V.-C,  above  referred  to,  is  inaccurate. 
The  point  arose  in  Re  Cattell  (g),  and  Neville,  J.,  had  no  difficulty 
in  holding  that  a  trust  for  accumulation  during  the  minority  of  a 
child  born  afterthe  testator's  death,  is  valid. 

III.— Accumulation  for  Payment  of  Debts. — A  trust  for  accu- 
mulation which  not  only  exceeds  the  statutory  limits,  but  also  the 
period  allowed  by  the  Kule  against  Perpetuities,  is,  like  any  other 
such  Hmitation,  void  in  toto,  even  though  it  be  for  a  purpose 
excepted  from  the  operation  of  the  act ;  for  the  act  does  not  by 
the  exceptions  contained  in  it  impliedly  make  valid  what  was  pre- 
viously invalid  (gg).  As  before  noticed  (h),  accumulation  for  pay- 
ment of  the  debts  of  the  testator  does  not  contravene  the  Rule 
against  Perpetuities,  and  is  therefore  good,  though  its  duration  be 
unlimited  (i).  But  an  accumulation  for  the  payment  of  debts  of 
a  stranger  does  not  come  within  the  reason  of  the  rule  which  pro- 
tects a  similar  provision  for  payment  of  the  testator's  own  debts, 
and  is  therefore  valid  by  the  common  law  only  for  the  period  of 


(d)  Wilson  V.  Wilson,  1  Sim.  N.  S. 
288 ;  Bosslyn's  Trust,  16  Sim.  391 ; 
Ellis  V.  Maxwell,  3  Bea.  595 ;  Jagger 
V.  Jagger,  25  Ch.  D.  729  ;  Re  Enington. 
76  L.  T.  616. 

(e)  4  Madd.  275,  and  adopted  by 
Romilly,  M.  B.,  in  Bryan  v.  CoUins, 
16  Bea.  14. 

(/)  Ellis  V.  Maxwell,  3  Bea.  587; 
Longdon  v.  Simson,  12  Ves.  295. 

{g)  [1907]  1  Ch.  567. 

Igg)  Lord  Southampton  v.  Marquis  of 
Hertford,  2  V.  &  B.  54 ;  Marshall  v. 
Holloway,  2  Sw.  432  ;  Browne  v.  Stough- 


ton,  14  Sim.  369  (as  to  which  cases  see 
ante,  p.  313) ;  Scarisbrick  v.  Skelmers- 
dale,  17  Sim.  187  ;  Boughton  v.  James, 
1  Coll.  26,  1  H.  L.  Ca.  406  ;  Turvin  v. 
Newcome,  3  K.  &  J.  16. 

(A)  Ante,  p.  367. 

(i)  Ijord  Southampton  v.  Marquis  of 
Hertford,  2  V.  &  B.  54,  see  at  p.  65 ; 
Bacon  v.  Proctor,  T.  <&  R.  40 ;  Bateman 
V.  Hotchkin,  10  Beav.  426.  As  to  what 
are  "  incumbrances  "  within  a  trust  for 
accumulation  for  their  discharge,  see 
Re  Llanover,  [1907]  1  Ch.  635. 
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a  life  in  being  and  twenty-one  years  after.  The  act  leaves  this  ohaptbe  xi. 
rule  untouched,  sect.  2  excepting  from  the  operation  of  the  first 
section  "  all  provisions  for  payment  of  debts  of  any  grantor,  settlor, 
or  devisor,  or  other  person  or  persons  "  (/).  And  this  has  been  held 
to  include  not  only  debts  due  at  the  testator's  death,  but  future 
debts  accruing  within  the  period  last  mentioned  (k).  But  the 
accumulation  must  be  designed  and  intended  bona  fide  as  a  pro- 
vision for  payment  of  debts.  Where  a  testator  directed  the  income 
of  residue  or  a  sufficient  part  of  it  to  be  applied  for  the  benefit  of 
his  son,  and  the  surplus  to  be  accumulated  and  added  to  capital, 
and  after  the  son's  death  the  whole  to  be  divided  among  the  son's 
children  ;  but  if  the  son  should  die  without  issue,  the  testator 
bequeathed  a  moiety  of  the  fund  to  B.;  B.  afterwards  became 
indebted  to  the  testator,  who  then  by  codicil  declared  that  B. 
should  not  be  obliged  to  pay  the  debt  unless  and  until  he  became 
possessed  of  the  moiety,  which,  in  that  case,  was  to  be  set  ofE  against 
tjie  debt.  B.  eventually  became  entitled  to  the  moiety,  but  it  was 
held  that  the  testator  was  not  thinking  of  the  debt  when  he  directed 
the  accumulation,  and  that  it  was  not  protected  by  sect.  1  (1).  And 
if  creditors  avail  themselves  of  their  legal  rights,  and  get  their 
debts  paid  in  a  different  way,  as  by  resorting  to  the  corpus,  the 
accumulation  cannot,  even  if  the  will  so  direct,  be  continued 
beyond  the  period  allowed  by  sect.  1  of  the  act,  in  order  to  recoup 
the  persons  to  whom,  subject  to  the  trust  for  accumulation,  the 
estate  is  devised  (m).  Even  if  the  statutory  period  has  not  expired, 
the  remainderman  has  no  equity  (unless  the  will  contains  a  direc- 
tion to  that  effect)  to  have  the  accumulation  continued  during  the 
statutory  period  in  order  to  recoup  the  capital  (n).  But  an  annui- 
tant may  have  the  right  of  subrogation  or  marshalling  as  against 
creditors  (o). 

IV. — Accumulation  for  Portions  (p). — The  exception  in  the  act  Construction 

respecting  accumulations  for  the  purpose  "  of  raising  portions  for  "j^^^  LTo^^ 

any  child  or  children  (q)  of  any  grantor,  settlor  or  devisor,  or  any  accumulation 

child  or  children  of  any  person  taking  any  interest  under  such  portions. 

0)  Barrington  v.  Liddell,  2  D.  M.  &  Ch.  D.  649 ;  Se  Oreen,  40  Ch.  D.  610. 

G.  498.  (o)  Biggar  v.  Eastwood,  19  L.  R.  Tr. 

(k)  Varlo  v.  Faden,  27  Beav.  255,  1  49. 

D.  F.  &  J.  211.     See  Me  Mason,  [1891]  (p)  This  Beotion,  with  the  exception 

3  Ch.  467.  of  the  passages  in  braoket9,  which  have 

(I)  Mathews  v.   Kehle,  L.   R.,  3  Ch.  been  eidded  by  the  present  editor,  is 

691.  taken  verbatim  from  the  fourth  edition 

(m)  Tewart  v.  Lawson,  L.  R.,  18  Eq.  of  this  work,^_by  Mr.  Vincent. 

490 ;  Re  Heathcote,  [1904]  1  Ch.  826.  {g)  This  means  legitimate  children, 

(ra)  Ibid.  ;  Norton   v.   Johnstone,   30  Shaw  v.  Rhodes,  1  M.  &  Ci-.  159. 
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Liddell. 


Not  necessary 
to  exclude 
eldest  son. 


Gift  of  general 
estate  aug- 
mented by 
accumulation 
is  not  a 
portion. 


conveyance,  settlement  or  devise,"  has  created  great  difficulty. 
And  first,  what  is  a  portion  within  this  exception  ? 

In  Beech  v.  Lord  St.  Vincent  (r),  lands  were  devised  to  A.  for 
life,  with  remainder  to  his  first  and  other  sons  in  tail,  with  re- 
mainders over,  and  2000Z.  per  annum  was  directed  to  be  accumu- 
lated for  twenty-one  years  during  the  Hfe  of  A.,  and  so  much  longer 
as  A.  had  any  younger  children  ;  the  accumulations  to  be  held  on 
certain  trusts  for  such  younger  children.     It  was  tivice  held  that 
this  was  an  accumulation  for  raising  portions  within  the  exception 
in  the  statute.    And  in  Barrington  v.  Liddell  (s),  where  lands  had 
been  settled  on  the  marriage  of  A.  in  the  usual  way,  with  a  term  of 
years  for  securing  (in  the  events  that  happened)  the  sum  of  40,000?. 
for  younger  children's  portions ;  and  afterwards  a  testator  be- 
queathed a  sum  of  15,0002.  in  trust  to  be  accumulated  during  the 
life  of  A.,  until  it  reached  the  sum  of  40,0002.,  and  then  to  be  applied 
in  satisfaction  of  the  portions ;  and  he  gave  another  sum  for 
building  a  mansion  house  on  the  settled  estate  ;  Lord  St.  Leonards 
held,  that  this  was  clearly  within  the  exception,  and  that  the 
accumulation  might  continue  after  the  expiration  of  twenty-one 
years,  computed  from  the  testator's  death.    A  provision  for  raising 
or  satisfying  portions  charged  or  created  by  a  previous  instrument 
is,  therefore,  within  the  exception  in  the  statute  (t). 

[In  Re  Stephens  (tt),  the  testator  directed  income  to  be  accimiu- 
lated  for  the  benefit  of  all  the  children  of  his  daughter  who  attained 
twenty-one  or  married  ;  and  it  was  held  by  Buckley,  J.,  that  the 
fact  of  the  eldest  son  not  being  excluded  (as  in  Beech  v.  Lord  St. 
Vincent)  did  not  prevent  the  fund  from  being  a  "  portion."] 

On  the  other  hand,  it  has  been  decided  that  an  accumulation 
of  the  whole  of  a  testator's  estate  (m),  or  of  the  residue,  comprising 
the  bulk,  of  it  (v),  and  a  gift  of  the  augmented  fund,  comprising 
both  capital  and  accumulations,  is.  not  protected  by  the  exception. 
"  A  direction  to  accumulate  all  a  person's  property,"  said  Lord 
Cran worth  (w),  "  to  be  handed  over  to  some  child  or  children  when 


(r)  3  De  G.  &  S.  678. 

(*)  2  D.  M.  &  G.  480. 

(t)  But  (as  appears  by  Beech  v.  Lord 
St.  Vincent  and  other  oases,  and  not- 
withstanding Hal/ord  v.  Stains,  16  Sim. 
496)  not  exclusively  so. 

(tt)  [1904]  1  Ch.  323. 

(u)  Wildes  V.  Dames,  1  Sm.  &  Gif. 
475. 

(v)  Eyre  v.  Marsden,  2  Kee.  573 ; 
Bourne  v.  Buchton,  2  Sim.  N.  S.  91  ; 
Edwards  v.  Tuck,  3  D.  M.  &  G.  40 ; 


Mathews  v.  Keble,  L.  R.,  3  Ch.  691.  [Me 
Walker,  54  L.  T.  792,  where  the  re.sidu- 
ary  personalty  and  the  accumulations 
of  the  income  thereof,  and  the  accumu- 
lated rents  of  certain  real  and  leasehold 
properties,  were  given  as  one  fund,  and 
it  was  held  that  the  accumulations  of 
the  rents  could  not  be  separated  so  as  to 
constitute  a  portion.] 

(w)  Edwards  v.  Tuck,  3  D.  M.  &  G. 
58. 
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they  attain  twenty-one  can  never  be  said  to  be  a  direction  for  chapter  xi. 
raising  portions  for  the  child  or  children  ;  it  is  not  raising  a  portion 
at  all ;  it  is  giving  everything.  '  Portion  '  ordinarily  means  a  part 
or  share,  and  though  I  do  not  know  that  a  gift  of  the  whole  might 
not  in  some  circmnstances  come  under  the  term  of  a  gift  of  a  portion, 
yet  I  do  not  think  it  comes  within  the  meaning  of  a  portion  in  this 
clause  of  the  act,  which  points  to  the  raising  of  something  out  of 
something  else  for  the  benefit  of  some  children  or  class  of  children. 
...  If  every  direction  for  accumulation  for  a  child  was  a  portion, 
the  intention  of  the  legislature,  which  was  to  prevent  accumula- 
tions, such  accumulations  being  most  frequently  directed  for  the 
benefit  of  children,  would  be  entirely  defeated." 

Again,  in  Burt  v.  Sturt  (x),  where  legacies  were  given  to  all  the 
testator's  children,  and  the  residue  was  directed  to  be  accumu- 
lated during  the  lives  of  the  children  and  of  the  survivor  of  them, 
and  after  the  decease  of  the  survivor  the  whole  was  to  be  divided 
between  the  grandchildren  of  the  testator  then  living,  Sir  W.  P. 
Wood,  V.-C,  said  it  was  simply  a  scheme  of  the  testator  for  the 
purpose  of  accumulating  his  property  into  one  mass,  and  handing 
it  over  in  that  mass  at  the  remote  period  of  the  death  of  the  sur- 
vivor of  a  number  of  persons  whom  he  had  mentioned,  not  to  any 
given  child  or  children,  but  to  two  or  three  or  possibly  one  favoured 
individual ;  it  did  not  seem  to  him  that  in  any  sense  or  upon  any 
rational  construction  he  could  call  that  the  raising  of  a  portion  for 
children  :  in  truth  it  was  only  the  Thellusson  scheme  arranged  in 
a  somewhat  less  complicated  and  less  extensive  shape. 

In  Jones  v.  Maggs  (y),  where  a  legacy  of  200Z.  was  directed  to  Whether 
be  accumulated  until  the  child  of  A.  (who  then  had  one  child)  should  ^*™^  ^^l^ 
attain  twenty-one,  and  on  that  event  to  be  divided,  with  its  accumu-  pecuniary 
lations,  among  the  children  of  A.  who  should  be  then  living,  and  the  a^u^^nted. 
residue  of  the  personal  estate  was  given  to  the  parent,  Sir  G.  Turner,  -^""fi*  ■^■ 
V.-C,  held  that  the  legacy  was  not  a  portion,  though  in  a  certain 
sense  it  was  raisable  out  of  the  property  of  the  parent ;  otherwise 
every  legacy  given  to  a  child  of  a  residuary  legatee  rnust  be  so 
construed  and  the  act  would  be  wholly  defeated.    This  decision 
was  much  influenced  by  the  V.-C.'s  opinion,  now  exploded,  that  to 
bring  the  case  within  the  exception,  the  parent  must  take  an  interest 
in  the  very  fund  directed  to  be  accumulated ;  and  no  distinction 
was  noticed  between  the  accumulation  of  the  entirety  or  bulk  of 

{x)  10  Hare,  415.     See  also  Drewett  (y)  9  Hare,  605. 

V.  Pollard,  27  Beav.  196. 
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an  estate  and  of  a  mere  pecuniary  legacy.     The  effect  upon  the  act 
of  a  contrary  decision  was  certainly  overstated. 

On  the  other  hand,  Sir  J.  Stuart,  V.-C,  distinguished  between 
a  gift  of  the  whole  of  a  testator's  estate,  augmented  by  accumu- 
lation, and  a  gift  of  a  pecuniary  legacy  so  augmented  (z).  And 
in  Middlelon  v.  Losh  (a),  where  a  testatrix  bequeathed  50,000?. 
to  trustees  upon  trust  to  invest,  and  apply  a  competent  part  of 
the  income  towards  the  maintenance  and  support  of  her  son  W., 
and  to  accumulate  the  remainder,  and  after  his  decease  upon 
trust  to  divide  the  capital  and  accumulations  between  the  children 
of  W.,  and  in  case  of  the  death  of  W.  without  issue  the  capital 
and  accumulations  to  sink  into  the  residue  of  her  personal  estate  ; 
he  decided  that  the  accumulation  was  valid  as  a  provision  for 
portions,  relying  mainly  on  "  the  just  principles  of  construction" 
adopted  by  Lord  St.  Leonards  in  Ba/rrington  v.  Liddell. 

The  question  chiefly  discussed  in  that  case  was  not  what  is 
a  portion,  but  what  interest  must  be  given  to  the  parent  (b). 
And  although  the  subject  of  gift  was,  as  in  Middleton  v.  Losh,  a 
pecuniary  legacy  augmented  by  accumulation,  and  although  it 
must  be  admitted  that  whether  the  testator  has  or  has  not  directed 
the  legacy  to  be  taken  in  satisfaction  of  portions  already  charged 
on  the  estate  of  another  person,  the  result  quoad  the  testator's  own 
estate  is  the  same,  yet  the  presence  of  such  a  direction  brings  the 
case  literally  within  the  words  of  the  act,  and  distinguishes  it  too 
widely  from  Middleton  v.  Losh  to  permit  its  being  regarded  as  an 
authority  for  the  decision  in  the  latter  case.  A  similar  direction 
would  equally  bring  within  the  letter  of  the  act  a  case  where  (as  in 
Edwards  v.  Tmc^)  the  subject  of  gift  was  not  a  pecuniary  legacy 
only  but  the  bulk  of  the  testator's  estate.  But  there  is  no  actual 
decision  to  that  effect. 

A  trust  to  accumulate  a  legacy  during  a  stated  period,  and  at 
the  expiration  of  it  to  pay  the  income  to  A.  for  life,  and  after- 
wards to  divide  the  capital  among  the  children  of  A.,  is  plainly 
not  a  provision  for  raising  portions  for  children,  but  only  a  legacy 
in  trust  for  a  parent  for  life,  and  after  his  death  for  his  children  (c). 
And  it  cannot  be  material  to  the  construction  of  the  statute  that  the 
testator  has  or  has  not  called  the  children's  shares  of  an  accumulated 
fund  their  "  portions  "  (d). 


I  (z)  WildesY.  Davies,lSm.  &Gii.415. 
[a)  I  Sm.f&;  Gif.  61.  See  also  St. 
Paid  V.  Heath,{lS  L.  T.  N.  S.  270 ;  and 
the  observations  on  Middleton  v.  Losh, 
in  10  Hare,  426. 


(b)  See  this  insisted  on,  2  Dr.  &  Sm. 
61. 

(c)  Watt  V.  Wood,  2  Dr.  &  Sm.  56. 

(d)  See  per  Kindersley,  V.-C,  Bourne 
T.  Buckton,  2  Sim.  N.  S.  96. 
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It  will  have  been  seen  that,  in  Middleton  v.  Losh,  the  aggregate    chapter  xi. 
fund  was  not  necessarily  to  go  to  the  children  of  W.,  but  if  all  his  ' 

issue  died  in  his  lifetime  it  was  to  fall  into  the  residue,  so  that  it 
was  not  in  all  events  a  fund  for  portions.     But  the  validity  of  the 
accumulation  may  well  depend  on  the  event :  as  in  Re  Clulow's 
Trusts  (e),  where  a  fund  was  directed  to  be  accumulated,  and  was  Accumulation 
given  to  the  children  of  the  testator's  son  (who  took  an  interest  Iocor(Sng'to 
under  the  devise) ;  but  if  there  should  be  no  children,  to  such  ^^^  purpose 

whereto  iTh 

persons  as  the  parent  should  by  will  appoint :  Sir  W.  P.  Wood,  V.-C,  event  it  is 
said  that,  if  there  had  been  children,  this  might  have  been  upheld  applicable, 
as  a  provision  for  their  portions ;  but  as  there  were  and  could  be 
none,  and  the  testamentary  power  of  appointment  was  clearly  no 
"  portion  "  for  the  parent,  the  V.-C.  held  that  the  direction  to  accu- 
mulate was  within  sect.  1  of  the  act,  and  invalid  after  the  lapse  of 
twenty-one  years  from  the  testator's  death. 

The  next  question  is,  what  is  the  interest  which  a  parent,  not  What  interest 
being  the  grantor,  settlor,  or  devisor,  must  take  under  the  con-  must  take 
veyance,  settlement,  or  devise  in  order  to  render  valid  an  accumu-  "nder  the 
lation  for  portions  for  his  children  ?  (/).  May  it  be  an  interest  of 
any  kind,  or  must  it  be  an  interest  in  the  identical  property  from 
which  the  income  directed  to  be  accumulated  arises  ?  and  must  it 
be  a  substantial  interest,  or  will  a  merely  nominal  interest  suffice  ? 
In  Barrington  v.  Idddell  (g),  Lord  St.  Leonards  read  the  word 
"  devise  "  in  the  act  as  meaning  "  will,"  and  held,  that  the  interest 
need  not  be  one  in  the  very  fund  to  be  accumulated,  and  that 
the  legacy  for  building  a  mansion  house  on  the  estate  of  which  the 
parent  was  tenant  for  life,  gave  him  a  sufficient  interest  within  the 
act.  And  as  to  quantum,  the  L.  C.  cited,  with  apparent  approba- 
tion, the  opinion  expressed  by  Lords  Lyndhurst  and  Brougham  {h), 
and  approved  by  Lord  Cranworth  {i),  that  any  interest,  however 
minute,  was  sufficient.  But  according  to  Lord  Langdale  (/),  it 
would  seem  that,  where  accumulation  is  directed  for  the  benefit  of 
children  of  several  parents,  if  any  one  parent  takes  no  interest,  the 
whole  direction  fails. 

V. — Accumulation  for  Purchase  of  Land. — By  the  Accumula-  Accumula- 
tions Act,  1892,  it  is  enacted  that  after  the  28th  June  1892,  no  ^^^    °  ' 

(e)  1  J.  &  H.  639.  general  legacy  to  the  child.     But  the 

[  (/ )  See  Re  Stephenn,  [1904]  1  Ch.  322.]  case  is  obscure. 

(gr)  2  D.  M.  &  G.  480,  stated  above.  (h)  Evans  v.  Hellier,  5  a.  &  Fin.  126. 

Morgan  v.  Morgan,  15  Jut.  319,  20  L.  J.  (i)  Edwards  v.  Tuck,  3  D.  M.  &  6.  40. 

Ch.    109,    appears    to   decide    that   a  Wood,  V.-C,  appears  to  have  been  of  the 

specific  legacy  to  the  parent  wiU  not  same  opinion:  Burt  v.  Sturt,  10  Hare,423. 

render   valid    an    accumulation    of    a  (j)  Eyre  v.  Marsden,  2  Kee.  573. 
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person  shall  settle  or  dispose  of  any  property  in  such  manner  that  the 
rents,  issues,  profits,  or  income  thereof  shall  be  wholly  or  partially 
accumulated  for  the  purchase  of  land  only,  for  any  longer  period 
than  during  the  minority  or  respective  minorities  of  any  person  or 
persons  who,  under  the  uses  or  trusts  of  the  instrument  directing 
such  accumulation,  would  for  the  time  being,  if  of  full  age,  be 
entitled  to  receive  the  rents,  issues,  profits,  or  income  so  directed 
to  be  accumulated. 

The  act  applies  to  the  will  of  a  testator  who  dies  after  the 
passing  of  the  act,  although  the  will  was  executed  before  that 
date  (Jc). 

"  Land  "  in  this  act  has  the  meaning  given  to  it  by  the  Interpre- 
tation Act,  1889,  and  therefore  includes  incorporeal  heredita- 
ments (Z). 

It  seems  that  the  act  does  not  apply  if  the  trust  for  accumulation 
authorises  the  application  of  the  money  in  two  or  more  ways, 
although  one  of  them  is  the  purchase  of  land  :  otherwise  no  effect 
would  be  given  to  the  word  "  only."  Thus  in  Re  Danson  (m),  a 
testator  devised  freehold  lands  in  strict  settlement,  and  directed 
that  accumulations  made  during  the  minority  of  any  infant  taking 
by  purchase  should  be  deemed  capital  moneys  arising  under  the 
Settled  Land  Acts,  and  should  be  primarily  liable  to  be  laid  out  in 
the  purchase  of  land ;  he  also  directed  that  during  twenty-one 
years  after  his  death  the  net  profits  of  his  leaseholds  should  be 
capitalised  and  become  capital  moneys  of  the  settlement,  and 
subject  to  the  powers  of  the  Settled  Land  Acts,  and  desired  that 
any  lands  purchased  therewith  should  be  adjacent  to  or  fitting  to 
be  held  with  the  settled  freeholds.  It  was  held  that  the  act  did 
not  apply  either  to  the  accumulations  of  the  rents  of  the  freeholds, 
or  to  the  capitaUsed  income  of  the  leaseholds. 

Where  the  will  directs  the  accumulations  to  be  applied  for  two 
or  more  alternative  purposes,  one  of  which  is  the  purchase  of  land, 
the  effect  of  the  act  is  to  make  the  will  read  as  if  the  trust  for  the 
purchase  of  land  were  struck  out  (n).  Whether  the  act  affects  a 
provision  for  the  permanent  improvement  of  land  and  houses  out 
of  income  has  not  yet  been  decided  (o). 

yi. — Destination  of  Released  Income. — The  destination  of  the 
income  which  the  Thellusson  Act  releases  from  accumulation  has 


{k)  Be  Llanover,  [1903]  2  Ch.  330. 

(/)  Re  Olutterbuck,  [1901]  2  Ch.  285, 
correcting  an  error  in  the  report  of  Re 
Danson,  13  R.  633. 


(m)  13  R.  633. 

(n)  Re  Llanover,  [1903]  2  Ch.  330 ; 
Re  Llanover,  [1907]  1  Ch.  635. 
(o)  See  above,  p.  380. 
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occasioned  much  debate.     The  law  on  this  point,  however,  may    ohapteb  xi. 
now  it  is  conceived  be  stated  as  follows  : — 

1.  Where  there  is  a  present  gift  in  possession,  and  the  direc- 
tion to  accumulate  is  engrafted  upon  that  gift,  the  statute,  by 
discharging  the  property  from  the  superadded  trust,  has  the  effect 
of  entitling  the  donee  or  successive  donees  to  the  immediate  income, 
as  if  the  prior  gift  had  stood  alone  (oo). 

2.  Where  the  vesting  of  a  contingent  interest  (p),  or  the  possession 
of  a  vested  interest  (pp),  is  postponed  till  the  expiration  of  the  period 
of  accumulation,  the  statute,  by  stopping  the  accumulation,  does 
not  accelerate  the  vesting  in  the  one  case,  or  the  possession  in  the 
other  (q),  and  the  released  income  devolves  as  if  the  testator  had 
made  no  disposition  of  it.     Consequently  : 

(i)  If  the  property  is  a  legacy  or  a  specific  bequest  or  devise, 
the  released  income  goes,  in  the  case  of  personal  property,  to  the 
residuary  legatee  (r) ;  and  in  the  case  of  real  property,  to  the 
residuary  devisee,  or  heir,  according  as  the  will  does  or  does  not 
come  within  the  Wills  Act  (s).  If  it  is  in  the  nature  of  a  charge 
on  real  estate,  it  sinks  for  the  benefit  of  the  estate  (t).  Where  the 
residue  is  not  given  absolutely,  but  only  for  life  or  some  other 
limited  interest,  the  released  income  forms  part  of  the  capital  of 
the  residue,  so  that  the  person  having  such  limited  interest  is  only 
entitled  to  the  income  of  the  investments  representing  the 
released  income  (u). 

{oo)  Trichey  v.  Triclcey,  '3  My.  &  K.  [s]  Nettleton  v.  Stephenson,  3  De  G.  & 

560 ;  Coombe  v.  Hughes,  34  Beav.  127,  S.  366 ;  Smith  v.  Lomas,  33  L.  J.  Ch. 

2  D.  J.  &  S.  657.     The  oases  in  which  578 ;  Green  v.  Qascoyne,  4  D.  J.  &  S.  565. 

a  person  is  entitled  to  stop  the  acoumu-  In''  Simmons  v.  Pitt,  L.  R.,  8  C!h.  978, 

lation  of  income  on  the  ground  that  he  a  charge  on  real  estate  was  directed  by 

is  the  only  person  interested  in  the  the  owner  of  it  to  form  part  of  his  per 

property  have  nothing  to  do  with  the  aonal  estate,  the  income  of  which  was 

Thellusson  Act  (see  Wharton  v.  Master-  to  be  accumulated,  and  it  was  held  that 

man,    [1895]    A.    C.     186) :  they    are  the  released  income  went  to  his  next  of 

referred  to  in  Chap.  XXIV.  kin. 

(p)  Jones  V.  Maggs,  9  Hare,  605.  (t)  Shaw  v.  Rhodes,  1  My.  &  C.  135 ; 

ipp)  M'DonaM  v.  Bryce,  2  Kee.  276;  s.  c.  Evans  v.  Hellier,  5  CI.  &  F.  114 ; 

Eyre  v.  Marsden,  ib.  574  ;  Ellis  v.  Max-  Re  Clulow's  Trusts,  1  J.  &  H.  639. 
well,  3  Beav.  597  ;  Nettleton  v.  Stephen-  («)  Crawley  v.  Crawley,  7  Sim.  427  ; 

son,  3  De  G.  &  S.  366  ;  Lord  Barrington  O'Neill  v.  Lucas,  2  Keen,  313  ;  Morgan 

V.  Liddell,  10  Hare,  429  ;  2  D.  M.  &  G.  v.  Morgan,  4  De  G.  &  S.  175,  176  (stated 

480 ;  Weatherall  v.  Thornburgh,  8  Ch.  post,  p.  390) ;   Re  Pope,  [1901]  1  Ch. 

D.  261  ;  TaWot  v.  Jevers,  L.  R.,  20  Eq.  64,  disapproving  Re  Phillips,  49  L.  J. 

255.  Ch.   198.     The  decision  in  Re  PhiUvps 

(q)  Oreen  v.  Qascoyne,  4  D.  J.  &  S.  565.  seems  on  principle  to  be  correct  (see 

(r)  Ellis  V.   Maxwell,  3  Beav.  587  ;  Gray,  Perp.  §  708) ;  but  the  rule  laid 

Att.-Oen.  V.  PouMen,  3  Hare,  555  ;  Jones  down  in  Crawley  v.  Crawley  may  now 

V.  Maggs,  9  ib.  605  ;  Re  Parry,  60  L.  T.  be  considered   as   established   beyond 

489,  and  the  cases  cited  post,  note  (u).  question. 
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(ii)  Where  it  is  residue  that  is  directed  to  be  accumulated,  the 
income  of  such  residue,  when  the  accumulation  is  stopped,  will, 
in  obedience  to  a  well-settled  principle  (v),  devolve  in  the  case  of 
personal  property  to  the  next  of  kin  (w),  in  the  case  of  real  property 
to  the  heir  (x),  and  in  the  case  of  a  mixed  fund  to  the  next  of  kin 
and  heir  respectively  {y). 

3.  The  income  of  the  accumulations  follows  the  same  rule ; 
therefore  if  the  accumulations  arise  from  personal  property,  not 
being  a  residue,  the  income  falls  into  the  capital  of  the  residue  (z), 
so  that  a  tenant  for  life  would  only  be  entitled  to  the  income  of 
such  income ;  and  where  residuary  personalty  is  directed  to  be 
accumulated,  the  income  of  the  accumulations,  of  course,  goes  to 
the  next  of  kin.  Where  the  accumulations  arise  from  residuary 
real  estate,  the  accumulations  of  rents  and  profits  seem  to  preserve 
their  character  of  realty,  so  that  the  heir  is  entitled  to  the  income 
of  such  accumulations  (a) ;  and  it  would,  of  course,  follow  that, 
where  the  accumulations  arose  from  real  estate  other  than  residuary, 
the  residuary  devisee  would,  under  the  present  law,  be  entitled.  In 
Ellis  V.  Maxwell  (h),  where  the  rents  of  the  testator's  real  estate 
were  directed  to  form  part  of  his  personal  estate,  and  the  personal 
estate  was  directed  to  be  accumulated,  it  was  held  that  the  income 
of  the  accumulations  went  to  the  residuary  legatees.  The  case 
turned  on  the  special  words  of  the  will. 


Morgan  v. 
Morgan. 


In  Morgan  v.  Morgan  (c),  the  testatrix  bequeathed  a  legacy  of 
5000?.  to  A.  upon  her  marriage  with  all  the  accumulations  of  interest 
thereon  from  the  time  of  the  testatrix's  death,  and  gave  her  residuary 
estate  to  C.  for  life,  with  remainder  to  various  persons.  C.  died  in 
1838.  Twenty-one  years  from  the  testatrix's  death  expired  in  1846 
A.  was  still  living,  and  a  spinster.    It  was  held  that  in  the  event  of  A 


(d)  Skrymsher  v.  Northcote,  1  Sw.  566. 

(w)  M'Donald  v.  Bryce,  2  Kee.  276  ; 
Pride  v.  Foolcs,  2  Beav.  437  ;  Elborne  v. 
Ooode,  14  Sim.  165  ;  Wilson  v.  Wilson, 

1  Sim.  N.  S.  288 ;  Bourne  v.  BucHon, 

2  ib.  91 ;  Oddie  v.  Brown,  4  De  G.  &  J. 
179 ;  Wcaiherall  v.  Thornburgh,  8  Ch. 
D.  261  (crown  entitled  in  default  of  next 
of  kin). 

{x)  Halford  v.  Stains,  16  Sim.  488 ; 
Wildes  V.  Daviesy  1  Sm.  &  Gif.  475 ; 
Weatherall  v.  Thornburgh,  sup,  (crown 
in  default  of  heir).      • 

(y)  Eyre  v.  Marsden,  2  Kee.  564,  4 
Mv.  &  Cr.  431 ;  Edwards  v.  Tmk,  3  D. 
M!  &  G.  40;  Burt  v.  Sturt,  10  Hare, 


416 ;  Salph  v.  Carrick,  5  Ch.  D.  984 
Me  Travis,  [1900]  2  Ch.  541. 

(z)  See  cases  cited  supra,  note  («). 

(a)  Eyre  v.   Ma/rsden,  2  Kee.   677 
but  see  Gray,  Perp.  §  706. 

(6)  12  Beav.  104. 

(c)  4  De  G.  &  S.  164 ;  20  L.  J.  Ch. 
109,  441 ;  16  Jur.  319.  The  reports 
of  this  case  differ  from  one  another,  but 
the  result  stated  in  the  text  seems  con- 
sistent with  all  of  them.  In  order  to 
simpUfy  the  statement  no  notice  has 
been  taken  of  the  fact  that  two  legacies 
were  given  in  similar  terms,  and  that 
part  of  the  judgment  related  to  one  and 
part  to  the  other. 
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marrying  she  would  be  entitled  to  the  legacy  and  accumulations    ohaptek  xi. 

made  down  to  1846 ;  that  the  income  of  the  legacy  and  accumu- 

lations  from  1846  until  the  marriage  or  death  of  A.  belonged  to  the 

residuary  legatees  ;  that  in  the  event  of  her  dying  without  having 

been  married  the  personal  representative  of  C.  would  be  entitled  to 

so  much  of  the  accumulations  as  represented  that  part  of  the  income 

of  A.'s  legacy  which  accrued  during  C.'s  lifetime  ;  that  so  much  of 

the  interest  on  the  accumulations  made  between  1825  (the  death  of 

the  testatrix)  and  1838  as  accrued  between  1846  and  the  death  or 

marriage  of  A.,  belonged  in  any  event  to  C.'s  personal  representative ; 

and  that  so  much  of  the  interest  on  the  accumulations  made  between 

1838  and  1846  as  accrued  between  1846  and  the  death  or  marriage 

of  A.,  belonged  in  any  event  to  the  residuary  legatees. 

Another  case  of  a  contingent  legacy  arose  in  Bryan  v.  Collins  {d).  Bryan  v. 
There  the  testatrix  bequeathed  a  fund  upon  trust  to  accumulate 
the  income  and  to  pay  the  whole  fund  to  the  eldest  daughter  of 
A.,  and  if  there  should  be  no  such  daughter,  then  in  trust  for  the 
eldest  daughter  of  B.  The  testatrix  died  in  1819  :  A.  died  in  1851 
without  having  had  any  issue.  B.  had  a  daughter  C,  who  was 
born  in  1821  and  died  in  1827.  It  was  held  by  Eomilly,  M.  E., 
that  the  personal  representative  of  C.  was  entitled  to  the  fund  and 
the  accumulations  made  between  1819  and  1827,  with  interest  at 
4  per  cent,  per  annum  on  the  amount  so  ascertained  up  to  the  time 
of  pajonent,  and  that  the  rest  of  the  accumulations  went  to  the 
residuary  legatee. 

The  interest  which,  by  the  operation  of  the  act,  results  to  the  heir  Nature  of 
is  generally  either  an  estate  pur  autre  vie  or  a  chattel  interest  and  '"threat  which 

1      T  1       T  1  -1       1       •  ■     •  1  •     ■  devolves  to 

consequently  if  he  dies  while  the  income  is  m  suspense,  his  interest  the  heir, 
passes  to  his  executor  or  administrator,  and  not  to  his  heir  (e). 

The  Thellusson  Act,  by  invahdating  or  stopping  a  disposition  of  Effect  of 

the  income  of  land,  may  affect  the  operation  of  other  acts  of  parlia-  T*'f''^^°^ 

ment,  such  as  the  Settled  Land  Acts  (/),  or  the  Fines  and  Recoveries  statutes. 
Act  ia). 

VII. — Life  Insurance. — In  Bassil  v.  Lister  (h),  Turner,  V.-C,  whether 

decided  that  a  direction  in  a  will  to  apply  a  sufficient  part  of  the  "isuranoes 

■^  ^  •'  ^  on  lives  form 

(d)  16  Bea.  14.  (h)  9  Hare,  177.     And  see  Meller  v.  a  mode  of  ac- 

(e)  SeweU  v.  Denny,  10  Bea.  .315  ;  Stanley,  2  D.  J.  &  S.  183.  The  decision  cumulation 
Gray,  Perp.  §  702,  note,  where  Halford  in  Bassil  v.  Lister  was  followed  by  within  the 
V.  Stains,  16  Sim.  488,  is  referred  to.  Chitty,  J.,  in  Re  Vaughan,  [1883]  W.  N.  act. 

(/)  Vine  V.  Raleigh,  [1896]  1  Ch.  37.       89.     See  also  Re  Errington,  76  L.  T.  616 
(g)  Re  Hughes,  [1906]  2  Ch.  642.  (settlement  by  deed). 
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CHAPTER  XI.    income  of  the  testator's  property  in  keeping  up  certain  policies 
which  he  had  effected  on  the  lives  of  his  children  in  their  names, 
and  which  in  case  of  their  marriage  he  directed  to  be  settled  on  their 
wives  and  children,  was  not  a  trust  for  accumulation  within  the 
statute,  and  was  therefore  valid  beyond  the  period  of  twenty-one 
years  from  his  death.  He  observes  :  "  It  was  said  in  argument  that 
the  payment  of  the  income  to  the  Insurance  Company  was  itself  an 
accumulation  ;  that  the  Company  were  recipients  of  the  income  for 
the  purpose  of  accumulation ;  that  what  was  done  was  the  same  thing 
as  if  the  rents  were  paid  to  an  individual,  to  accumulate  in  his 
hands,  and  to  be  paid  over  at  the  death  of  the  life  insured  ;  and  the 
case  was  presented  to  the  Court  in  many  similar  points  of  view ; 
but  I  do  not  see  how  the  payment  of  the  premiums  to  the  Insurance 
Company  out  of  the  income  is  an  accumulation  of  the  income.     The 
premiums,  when  paid  to  the  Insurance  Company,  become  part  of 
their  general  funds,  subject  to  all  their  expenses  ;  and  although  it 
is  true  that  the  funds  in  the  hands  of  the  companies  do  generally 
produce  accumulations,  it  is  impossible  to  say  what  accumulations 
arise  from  any  particular  premium.    It  was  said  that  it  was  an 
accumulation  as  to  the  estate,  because  the  estate  receives  back  a 
certain  sum  upon  the  death  of  the  party  whose  life  was  insured ; 
but   what  the  estate  receives  back  is  not  the  accumulation  of 
the  income,  but  a  sum  payable  by  the  office  by  contract  with  the 
testator ;  and  is  this  an  accumulation  within  the  meaning  of  the 
statute?     The  history  of  the  statute  goes  far  to  shew  that  it  is 
not,  and  I  think  the  language  of.  the  enactment  confirms  that 
view.    The  enactment  is,  that  no  person  shall  settle  or  dispose  of 
real  or  personal  estate,  so  and  in  such  manner  that  the  rents,  profits, 
income,  or  produce  shall  be  accumulated  beyond  the  prescribed 
periods  ;  and  these  are  words  which  admit  of  a  clear,  plain,  common- 
sense  interpretation,  as  referring  to  the  accumulation  of  rents, 
profits,  and  income,  qua  rents,  profits,  and  income.    Why  is  the 
Court  to  put  a  strained  construction  upon  them,  and  cut  down  the 
undoubted  right  which  existed  before  the  statute,  beyond  what 
the  language  of  the  statute,  in  its  ordinary  interpretation,  imports  ? 
It  is  said  that  the  Court  ought  to  do  so,  because  the  spirit  and 
intent  of  the  statute  was  to  prevent  accumulation  and  the  suspen- 
sion of  the  beneficial  enjoyment ;  but  this  argument  appears  to 
me  to  beg  the  question  ;  for  it  assumes  that  what  the  petitioner 
here  calls  an  accumulation  suspending  the  beneficial  enjoyment, 
was  an  accumulation  intended  to  be  prevented  by  the  statute. 
Much  reliance  was  placed  in  the  argument  upon  the  mischief  which 
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might  ensue  from  policies  of  insurance  being  resorted  to  for  the  chapter  xi. 
purpose  of  evading  the  statute,  if  the  disposition  of  this  will  were 
upheld,  but  I  entertain  no  apprehension  of  any  such  mischief ;  I 
think  that  settlors  and  testators,  who  contemplate  accumulations, 
are  far  too  keen-sighted  to  incur  the  risks  to  which  such  a  course  of 
proceeding  would  be  exposed.  On  the  other  hand,  I  see  enormous 
mischiefs  which  would  arise  from  the  construction  for  which  the 
petitioner  contends.  The  case  before  us  is  but  one  instance  of  the 
difficulties  to  which  such  a  construction  would  lead.  If  it  be 
supported,  what  is  to  become  of  partnership  agreements  for  long 
terms  of  years,  where  certain  sums  are  to  be  drawn  out  annually, 
and  the  remaining  profits  are  to  accumulate  and  be  divided  at  the 
end  of  the  terms  ?  What  is  to  be  done  with  policies  of  insurance 
on  the  lives  of  debtors  (h)  ?  And  how  is  the  case  of  a  settlement 
of  policies  of  insurance,  with  stock  transferred  in  trust  to  pay 
premiums  out  of  the  dividends,  to  be  dealt  with  ?  " 

The  V.-C.  seems  here  to  argue  that  because  of  the  mode  of  accumu-  observations 
lation  adopted  the  statute  did  not  apply ;  but  the  terms  of  the  ™  ^a««''  v. 
statute  are  general,  that  no  person  shall  "  by  deed  or  deeds,  &c., 
or  otherwise  hoivsoever,  settle  or  dispose  of  his  property  so  and  in  such 
manner  "  that  the  income  thereof  shall  be  accumulated ;  it  can 
scarcely  therefore  be  said  that  the  act  does  not  apply  because  a 
particular  mode  of  accumulation  is  resorted  to  (hh).  To  exclude 
the  act,  it  must  be  denied  that  there  is  any  accumulation  of  income 
whatever  ;  but  it  could  not  be  denied,  nor  did  the  learned  Judge 
attempt  to  deny,  that  effecting  an  insurance  was  one  mode  of 
accumulation.  This  answers  the  objection,  that,  "  though  the  funds 
of  the  company  might  be  accumulated,  it  would  be  impossible  to 
say  what  part  of  such  funds  arose  from  any  particular  premiums  "  ; 
an  objection  which  affects  only  the  mode  of  accumulation.  The 
testator's  estate,  instead  of  getting  back  the  total  amount  of  premiums 
with  compound  interest,  a  sum  varying  in  amount  according  to  the 
period  during  which  the  premiums  have  been  paid,  gets  back  a  sum 
certain,  whatever  that  period  may  be.  This  sum  is  not  less  the 
result  of  an  accumulation  because  it  is  of  certain  amount. 

The  decision  was  also  rested  on  the  ground  that  the  sum  paid 
back  was  in  pursuance  of  a  contract,  and  therefore  not  within  the 
statute ;  this  seems  to  beg  the  question,  since,  if  there  be  an 
accumulation,  the  statute  must  reach  it,  whether  it  arise  under  a 

{h)  The    statute    expressly    excepts  {hh)  And  see  the  observations  of  Lord 

provisions  for  the  payment  of  debts  of      Cranworth,  6  D.  M.  &  G.  462. 
any  person,  see  2  D.  M.  &  G.  498. 
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CHAPTER  XI.  contract  or  by  will :  for  its  terms  are  general ;  and  a  person  can 
no  more  contract  that  his  income  shall  be  accumulated  beyond 
the  prescribed  limits,  than  he  could  direct  by  will  that  it  should 
be  so  accumulated ;  indeed,  if  the  statute  does  not  extend  to 
contracts,  it  does  not  touch  any  accumulation  made  by  marriage 
settlement,  for  every  such  settlement  is  a  contract.  The  question 
what  would  become  of  partnership  agreements  for  long  terms  of 
years,  by  which  a  certain  sum  is  to  be  drawn  out  and  accumulated 
annually,  may,  perhaps,  be  answered  by  another  question,  namely, 
supposing  such  agreements  not  to  be  effected  by  the  act  in  question, 
what  would  become  of  them  when  considered  with  respect  to  the 
Rule  against  Perpetuities  ?  an  ordinary  trust  for  accumulation, 
extending  over  a  long  term  of  years  (that  is,  as  the  V.-C.  must  have 
meant,  more  than  twenty-one  years),  would  be  void  altogether  as 
transgressing  the  Rule  against  Perpetuities  (i) ;  one  of  two  things, 
therefore,  is  clear,  either  such  agreements  are  not  valid,  or,  if  they 
are  valid,  they  are  governed  by  rules  which  do  not  hold  good  with 
regard  to  ordinary  trusts,  and,  in  either  case,  no  argument  can  be 
drawn  from  this  source  in  support  of  the  decision  in  Bassil  v.  Lister. 
Probably,  the  partnership  agreements  in  question  would  be  held 
good  on  the  principle  of  the  decision  in  Bateman  v.  HotchJcin  (j), 
before  noticed,  that  an  accumulation  which  is  capable  at  any 
moment  of  being  put  an  end  to  (k)  can  infringe  neither  the  statutory 
rule  against  accimiulation,  nor  the  common  law  rule  against  per- 
petuities. Lastly,  as  to  the  question  what  would  become  of 
settlements  of  policies  of  assurance  with  trusts  for  keeping  them 
on  foot  by  pajTnent  of  the  premiums,  the  answer  seems  to  be,  that 
they  are  either  cases  where  security  is  given  for  a  debt,  or  cases  of 
settlement  on  a  marriage,  in  which  one  of  the  settlors  is  the 
person  during  whose  life  the  accumulation  is  to  be  made,  both 
of  which  classes  are  within  the  exceptions  of  the  statute  under 
which  a  direct  trust  for  accumulation  would  be  good ;  and  it  is 
conceived  that  there  is  no  authority  for  saying  that  any  other 
settlement  of  policies  of  assurance  are  good,  where  a  direct  trust 
for  accumulation  would  not  also  be  good. 

It  will  be  observed  that  the  remarks  of  the  learned  Judge  are 
irrespective  of  the  fact,  that  the  policies  were  effected  in  the 
testator's  lifetime  ;  his  decision  was,  that  insurance  is  not  a  mode 
of  accumulation  affected  by  the  statute,  and  it  would,  therefore, 
have  been  the  same,  if  the  policies  had  been  effected  after  the 

(i)  palmer  v.  Holford,  ante,  p.  381.  (k)  See  Downs  v.  Collins,  6  Hare,  418 

(?)  Ante,  pp.  367-8. 
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testator's  death.     By  giving  small  conditional  legacies,  a  testator    chaptbe  xi. 
could  easily  procure  persons,  after  his  death,  to  allow  policies  to 
be  effected  on  their  lives,  in  their  names,  and  to  assign  them  to 
the  testator's  trustees,  than  which  an  easier  and  cheaper  mode 
of  accumulation  could  not  be  devised  (I). 

The  principle  laid  down  in  Bassil  v.  Lister  has  been  followed  in 
some  recent  cases.  Thus  a  direction  to  expend  surplus  income  in 
the  improvement  of  a  landed  estate  and  in  maintaining  in  good 
habitable  repair  houses  and  tenements  on  the  property,  is  not 
affected  by  the  Thellusson  Act,  but  it  does  not  authorise  expendi- 
ture in  building  new  houses,  or  for  any  purpose  the  expense  of  which 
ought  to  be  defrayed  out  of  capital  (m).  So  a  direction  to  apply 
income  in  keeping  buildings  insured  and  repaired,  and  in  reinstating 
any  building  destroyed  by  fire,  is  good  pro  tanto  and  void  as  to  the 
surplus  (n).  And  in  a  will  declaring  trusts  of  leasehold  property, 
a  direction  to  keep  up  a  policy  of  insurance  to  replace  at  the  end  of 
the  term  the  capital  which  would  be  lost  by  the  falUng  in  of  the 
lease  is  good  (o).  In  all  these  cases  the  direction  to  apply  and  the 
application  of  the  income  must  be  made  in  good  faith  and  not  for 
the  purpose  of  evading  the  act. 

(I)  The  foregoing  remarlis  on  Bassil  v.  partnership  agreements,  it  seems  clear 

Lister  are  printed  as  they  stand  in  the  that  they  are  not  subject  to  the  Rule 

fourth   edition   of   this  work,  by   Mr.  against  Perpetuities,  which  only  applies 

Vincent.     They     were     cited     in     Be  to   such   contracts   as   are   specifically 

VaugMn,   [1883]   W.   N.   89,   but  not  enforceable,   and   therefore   create   an 

adopted  by  Chitty,  J.,  who  held  that  a  interest  in  property  :  London  dh  S.  W. 

policy  of  life  insurance  is  not  within  the  By.  v.  Oomm,  20  Ch.  D.  662  ;  Gray, 

Thellusson  Act.    Butin  Vine  v.  Bahigh,  Perp.  §  273a,  329.     [C.  S.] 

[1891]  2 Ch.  atp.  21,  Chitty,  J., expressed  (m)  Vine  v.  Baleigh,  [1891]  2  Ch.  13. 

his   entire    agreement   with   the   con-  See  X>ra4e  v.  yj-c/Msis,  L.  R.,  10  Ch.  304. 

eluding   observations  of  Turner,   L.J.,  (m)  Be  Mason,  [1891]  3  Ch.  407. 

in   Bassil  v.    Lister.     With  regard   to  (o)  Be  Gardiner,  [1901]  1  Ch.  097. 


(  396  ) 


CHAPTER  XII. 


FROM   WHAT   PERIOD   A   WILL    SPEAKS. 


I.  Object  of  Gift 396 

II.  Stihject  of  Gift— 

A.   As   to    Wills   before 

1837 404 


From  what 
period  »  will 
speaks. 


Construction 
of  words  re- 
ferring to  an 
existing  indi- 
vidual. 


Date  and  exe- 
cution rela- 
tively con- 
sidered. 


PAGE 

B.  As  to  Wills  since  1837     406 
III.  As  to  Testamentary  Capa- 
city, &c 420 


"  For  some  purposes  a  will  is  considered  to  speak  from  its  date  or 
execution,  and  for  others  from  the  death  of  the  testator  :  the 
former  being  the  period  of  the  inception,  and  the  latter  that  of  the 
consummation  of  the  instrument "  (a). 

In  Randfield  v.  Randfield  (6),  a  testator  prepared  a  will  in  1837, 
in  which  certain  provisions  were  contingent  on  his  son  attaining 
twenty-one ;  he  did  not  execute  it  until  1844,  before  which  time 
the  son  attained  that  age :  it  was  held  that  the  will  must  be 
construed  without  reference  to  the  contingency. 

I, — Object  of  Gift. — As  a  general  rule,  words  indicating  an 
existing  individual  are  considered  to  refer  to  the  date  of  the  will, 
and  not  to  the  testator's  death.  "  Thus,  if  a  testator  give  an 
estate  or  a  sum  of  money  to  his  son  John,  the  gift  will  take  effect  in 
favour  of  his  son  of  this  name  (if  any)  at  the  date  of  the  will,  and 
of  him  only.  If,  therefore,  such  son  should  die  in  the  testator's 
lifetime,  and  he  should  afterwards  have  another  son  of  the  same 


(a)  Thus  Mr.  Jarman,  in  the  1st 
edition  of  this  work,  p.  277.  He  adds 
the  following  note  :  "  In  this  chapter, 
and  indeed  throughout  the  present 
work,  the  date  and  the  period  of 
execution  are  assumed  to  be  iden- 
tical ;  which,  it  is  obvious,  may 
not  be  the  case,  and  then  the  question 
would  arise — which  is  to  predomin- 
ate ?  It  is  conceived  that,  for  some 
purposes,  the  date,  and  for  others 
the  time  of  execution,  would  do 
so.  In  regard  to  the  will's  capacity  of 
operation  on  real  estate  (supposing,  of 
course,  the  will  to  be  subject  to  the  old 
law),  the  period  of  the  actual  execution 
would  be  the  material  fact :    but  in 


regard  to  points  of  construction,  the 
effect  would  sometimes,  perhaps  gene- 
rally, depend  on  the  date,  or  the  time 
of  apparent  execution  :  for  instance,  if 
a  testator  dated  his  will  on  the  1st 
January  1830,  and  executed  it  on  the 
1st  June  in  the  same  year,  a  bequest  in 
such  will  of  '  all  the  Thfee  per  cent. 
Consols  now  standing  in  my  name,' 
possibly  might  be  held  to  pass  the 
Consols  only  of  which  he  was  pos- 
sessed on  the  1st  January,  and  not 
what  he  had  acquired  between  the  date 
and  execution,  and  which  he  held  on 
the  1st  June." 
(6)  8  H.  L.  C.  225. 
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name  who  should  survive  hun,  such  after-born  son  would  not  be  an  chapter  xn. 
object  of  the  gift.  And  the  same  rule  would  seem  to  obtain  if  the 
devisee  or  legatee  were  described  with  reference  to  his  filial  character 
only,  without  any  other  designation  (c),  as  in  the  case  of  a  gift  to 
'  my  son  '  simply,  which  would  apply,  it  is  conceived,  to  the  son 
(if  any)  living  at  the  date  of  the  will,  to  the  exclusion  of  any  after- 
born  son,  though  such  after-born  son  should,  by  reason  of  the  decease 
of  the  then  existing  son,  happen  to  be  the  only  person  answering 
the  description  at  the  death  of  the  testator  "  (d).  Similarly,  a  gift 
to  the  child  with  which  the  testator's  wife  was  pregnant,  which  child 
was  still-born,  was  held  not  to  take  effect  in  favour  of  another  child 
of  which  the  testator's  wife  was  pregnant  at  the  time  of  his  death, 
though  the  result  was  that  all  the  testator's  property  was  devised 
away,  and  the  last-mentioned  child  left  unprovided  for  (e).  And 
a  gift  to  "  the  eldest  son  "  of  A.  is  a  gift  to  the  person  who  answers 
the  description  at  the  date  of  the  wiU,  as  persona  designata,  so  that 
if  he  dies  before  the  testator  the  gift  lapses  (/). 

On  the  same  principle,  where  a  testator  bequeathed  a  silver  cup 
to  Lord  S.  and  his  heirs  as  an  heirloom,  and  the  person  who  was 
Lord  S.  at  the  date  of  the  will  died  before  the  testator,  leaving  a 
successor  to  the  title,  it  was  held -that  the  bequest  lapsed  (gr). 

A  question  of  this  nature  may  arise  on  wills  made  before  1838,  Gifts  to  wife, 
containing  a  gift  to  the  wife  of  the  testator  (h),  and  on  all  wills  con-  gtrued?"^ 
taining  a  gift  to  the  wife  of  another  person,  under  which,  on  the 
principle  just  stated,  the  individual  standing  in  the  conjugal  rela- 
tion at  the  date  of  the  wiQ,  would  take,  exclusively  of  any  other 
person  who  might  happen  to  answer  the  description  at  the  death 
of  the  testator  {i).  Accordingly,  by  early  writers  it  is  laid  down  (/), 
that  if  one  devise  land  to  the  wife  of  J.  S.,  and  J.  S.  die,  and  she  take 
to  husband  J.  D.,  and  then  the  devisor  die,  she  shall  take  the  land ; 
and  yet  she  is  not  the  wife  of  J.  S.  when  the  devisor  dies,  nor  shall 
she  take  it  as  his  wife  :  but  the  intent  is,  that  she  who  was  the  wife 

(c)  "  This  position,  however,  is  ad-  {h)  Since  1  Vict.  o.  26,  s.  18,  the 
vanoed  with  some  diffidence,  seeing  will  would  be  revoked  by  a  second 
the  strong  anxiety  of  the  Courts  to  marriage,  and  the  question  could  not 
extend,  as  much  as  possible,  gifts  to  arise.  See  Pratt  v.  Mathew,  22  Beav. 
children."    (Note  by  Mr.  Jarman.)    See  334. 

Perkins  v.  Mickletkwaite,  ante,  p.  203 ;  (i)  Garratt  v.  Niblock,  1   E.    &   My. 

and  Thompson  v.  Thompson,  and  King  629  ;  Bryan's  Trust,  2  Sim.  N.  S.  103  ; 

V.  Bennett,  post.  Chap.  XLII.  Franks  v.  Brooker,  27  Bea.  635.     As 

(d)  This  statement  of  the  law  by  to  themeaningof  theword"unmarried," 
Mr.   Jarman  is   taken  from   the   first  see  post.  Chap.  XXXV. 

edition,  p.  283.  (?)  See  Woodright  v.  Wright,  10  Mod. 

(e)  Foster  v.  Cook,  3  Br.  C.  C.  346.  371  ;  8  Viner  Abr.  309,  tit.  Devise,  T. 
(/)  See  Chap.  XLII.  b.  pi.  2 ;  Plow.  344a. 

ig)  Re  Whorvjood,  34  Ch.  D.  446. 
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CHAPTER  XII.  of  J.  S.  at  the  time  of  the  making  the  will  should  have  it,  and  the 
person  is  clear  by  the  description.  But  as  Mr.  Jarman  points  out  (k), 
if  J.  S.  had  had  no  wife  at  the  date  of  the  will,  it  is  very  doubtful 
whether  a  person  subsequently  becoming  such  could  have  claimed 
under  the  devise,  unless  the  description  were  applicable  to  her  at 
the  testator's  death ;  she  ought,  it  is  conceived,  to  answer  the 
description  at  one  of  these  periods.  Mr.  Jarman  says  (I) :  "  The 
General  pro-  distinctions  upon  the  subject  deducible  from  general  principles, 
p  SI  ions.  ^^^  ^j^g  authorities  just  referred  to,  appear  to  be  the  following  : — 
First,  that  a  devise  or  bequest  to  the  wife  of  A.,  who  has  a  wife 
at  the  date  of  the  will,  relates  to  that  person,  notwithstanding 
any  change  of  circumstances  which  may  render  the  description 
inapplicable  at  a  subsequent  period,  and,  by  parity  of  reasoning, 
is  under  all  circumstances  confined  to  her  (m) ;  but  that,  secondly, 
if  A.  have  no  wife  at  the  date  of  the  wiU,  the  gift  embraces  the  indi- 
vidual sustaining  that  character  at  the  death  of  the  testator  [n) ; 
and,  thirdly,  if  there  be  no  such  person  either  at  the  date  of  the  will, 
or  at  the  death  of  the  testator,  it  applies  to  the  woman  who  shall 
first  answer  the  description  of  wife,  at  any  subsequent  period. 
Whether  gifts  "  There  seems  to  be  no  ground,  upon  principle,  for  varying  the 
Me^disWn-  "^  construction,  where  the  gift  to  the  wife  is  by  way  of  remainder  after 
guishable.  the  death  of  the  husband  ;  the  rule  being,  that  the  devise  of  an 
estate  in  remainder,  to  a  person  in  a  certain  character,  and  by 
reference  simply  and  exclusively  to  that  character,  vests  in  the 
person  sustaining  it  at  the  death  of  the  testator.  The  consequence 
would  be,  that  in  case  the  person  who  was  wife  at  the  death  of  the 
testator,  or  who  subsequently  became  such,  die  in  the  lifetime  of 
her  husband  the  tenant  for  life,  no  after-taken  wife,  surviving  him, 
would  be  entitled  under  the  devise ;  since  it  would  be  impossible, 
consistently  with  the  principle  in  question,  to  hold  that  it  remained 
contingent  until  the  death  of  the  husband,  or  that  it  shifted  from 
time  to  time  to  the  several  persons  upon  whom  the  character  of 
wife  successively  devolved  (o). 

{k)  First  edition,  p.  284.  worth  v.  Bellamy,  40  L.  J.  Ch.  513  ; 

(I)  Krst  edition,  p.  285.  Radford  v.  Willis,  L.  R.,  7  Ch.  7,  and 

(m)   Seethe  case  of  Be  C7o%,  [1903]  see  Boreham  v.  Bignall,  8  Hare,  131, 

2  Ch.  102,  cited  below  note  (o),  which  where  however  the  words  were  special, 
treats  the  general  principle  as  unques-  The  point  may  now  be  considered 
tionable,  unless  there  is  something  in  settled ;  see  iJe  Burrow's  Trusts,  10 
the  context  of  the  will  to  prevent  its  L.  T.  N.  S.  184;  Firth  v.  Fielden,  22 
application ;  as  to  this,  see  iJe  Drew,  W.  R.  622 :  lie  Cfriffiths'  Policy,  [1903] 
post,  p.  400.  1  Ch.  739  ;   Me  Goley.  [1903]  2  Ch.  102. 

{n)  See  Lloyd  v.  Davies,  14  C.  B.  76;  The  decision  of  Malins,  V.-C,  in  Re 

and  analogous  cases,  Ch.  XLII.  ad  fin.  I/yne's  Trust,  L.  R.,  8  Eq.  65,  is  over- 

(o)    See  Driver  d.  Frank  v.  Frank,  ruJed,  so  far  as  it  professes  to  lay  down 

3  M.  &  Sel.  25,  8  Taunt.  468 ;    Long-  any  general  rule. 
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"  The  doctrine  here  contended  for,  however,  may  appear  to  be  ohaptbe  xn. 
encountered  by  the  case  of  Peppin  v.  Bickford  (p),  where  a  testator 
gave  to  his  nephew  A.  6000?.  to  be  raised  out  of  his  estate,  and 
which  he  directed  should  not  be  paid  or  payable  until  the  day  of  his 
marriage,  when  it  was  to  be  laid  out  in  the  purchase  of  land,  to  be 
settled  and  conveyed  to  the  said  A.  and  his  assigns  for  life,  and  after 
his  decease,  to  and  upon  the  wife  of  A.  for  life,  and  after  her  decease, 
then  unto  and  upon  the  first  son  of  A.  on  the  body  of  such  wife  to 
be  begotten,  in  tail  male,  remainder  to  the  other  sons  successively 
in  tail  male,  remainder  to  the  daughters  as  tenants  in  common  in 
tail,  remainder  to  the  testator's  brother-in-law  B.  in  fee.  A.  was 
unmarried  at  the  date  of  the  will  and  the  death  of  the  testator. 
He  subsequently  married  a  lady,  who  died  in  his  lifetime  without 
issue.  He  afterwards  married  again,  and  the  second  wife  claimed  to 
be  included  in  the  trusts,  contending  that  the  estates  were  to  be 
settled  on  any  after- taken  wife  of  A.  and  his  issue  by  such  wife,  in  case 
his  first  wife  should  die  without  issue  ;  and  the  Court  so  decided  : 
Lord  Loughborough  said,  '  If  the  wife  had  died  within  a  month  after 
the  marriage,  there  could  have  been  no  issue  to  take  the  provision  : 
and  the  legacy  of  6000Z.,  except  as  to  the  life  interest  of  the  nephew, 
would  have  lapsed  (qu.  failed  ?).  It  is  impossible  to  ascribe  such 
an  intention  to  the  testator  '  (q). 

"  In  this  case,  the  construction  must,  it  is  conceived,  be  referred  Executory 
to  the  special  circumstances  of  the  trust  being  executory,  which 
authorised  the  Court  to  give  it  a  liberal  construction,  and  that,  by 
restricting  the  trust  in  favour  of  the  wife  to  the  first  person  standing 
in  that  relation,  the  limitation  to  the  issue  would  have  been  re- 
stricted to  her  children,  which  could  hardly  be  the  intention  of  the 
testator,  who  was  the  husband's  relation." 

In  all  cases  of  executory  trusts,  it  is  purely  a  question  of  inten- 
tion. Thus,  in  Re  Pnrrott  (r),  a  testator  bequeathed  a  fund  to  be 
settled  upon  his  daughter  A.,  "  the  wife  of  M.  W.,"  for  her  life,  part 
of  the  fund  to  be  paid  at  her  death  "  to  her  husband  if  living, 
if  deceased  then  the  whole  amount  is  to  be  divided  amongst  her 
children  "  ;  it  was  held  by  the  Court  of  Appeal  that  a  settlement 
be  directed,  so  framed  as  to  apply  to  M.  W.  and  not  to  any  future 
husband,  and  so  as  to  confine  the  trusts  to  the  daughter's  children 
by  him.     On  the  other  hand,  in  Nash  v.  Allen  (s),  a  trust  to  settle 

(p)  3  Ves.  570.  («)  42  Ch.  D.   54.     The    subject    is 

{q)  See   also  Allanson   v.    Glitherow,  discussed    more    in    detail    in     Chap. 

1  Ves.  sen.  24  :   Belt's  Supp.  24.  XXIV.  (Executory  Trusts), 
(r)  33  Cai.  D.  274. 
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Contrary  in 
tention. 


CHAPTBB  XII,  property  upon  the  testator's  daughter  or  daughters  "  and  her  or 
their  nitended  husband  or  husbands  "  and  "  the  children  of  such 
marriage  or  respective  marriages,"  was  held  to  authorise  a 
settlement  in  favour  of  a  second  husband. 

Apart  from  the  question  of  executory  trusts,  the  presumption 
that  a  gift  to  the  wife  of  a  married  person  is  confined  to  the  wife 
living  at  the  date  of  the  will,  may  in  any  case  be  rebutted  by  the 
context.  Thus,  in  Re  Drew{t),  a  testator  gave  property  upon  trust 
to  pay  the  income  to  his  son  B.  for  life  and  after  his  death  "  to  his 
wife  "  for  life,  and  after  her  decease  upon  trust  for  B.'s  children 
living  at  his  decease  ;  the  will  contained  a  provision  for  the  cesser 
of  B.'s  interest  on  alienation  or  bankruptcy,  and  a  discretionary 
trust  in  that  event  for  the  maintenance  and  support  of  B.,  his  wife 
and  children.  B.  was  married  at  the  date  of  the  will.  It  was  held 
by  Stirling,  J.,  that  B.'s  second  wife,  whom  he  married  after  the 
date  of  the  will,  was  entitled,  on  the  ground  that  the  will  shewed  a 
general  intention  to  provide  for  B.'s  family. 

The  decision  in  Re  Lory  (u)  may  be  supported  on  the  same 
ground.  There  a  testator  bequeathed  property  upon  trust  to  pay 
the  income  during  the  life  of  his  son  to  his  son's  wife  and  children  in 
equal  shares,  and  after  his  son's  death  to  his  son's  widow  and  children 
in  equal  shares.  The  son  was  married  at  the  date  of  the  wiU,  but 
shortly  after  the  testator's  death  the  son's  wife  died  and  he  married 
again  :  it  was  held  by  Chitty,  J.,  that  the  second  wife  was  entitled 
to  a  share  of  the  income. 

Difficult  questions  sometimes  arise  where  the  person  who  claims 
a  legacy  left  to  the  "  wife  "  of  the  testator  or  another  person  is  not 
really  married  to  him.  As  a  general  rule,  it  seems  sufficient  that 
the  legatee  had  at  the  date  of  the  will  acquired  the  reputation  of  a 
wife.  Thus,  where  the  testator  had  separated  from  his  wife  A. 
(by  whom  he  had  no  children),  and  went  through  the  ceremony  of 
marriage  with  another  woman  B.  by  whom  he  had  two  children, 
and  made  a  will  by  which  he  made  bequests  in  favour  of  "  my 
wife  "  and  the  two  children  :  it  was  held  that  B.  took  under  those 
words  (v).  On  principle  it  would  seem  that  the  same  rule  applies  to 
a  gift  to  "  the  wife  "  of  another  person ;  that  is  to  say,  a  woman  not 
reaUy  his  wife  would  be  entitled,  if  the  testator  believed  her  to  be, 
or  treated  her  as,  his  wife.  But  the  evidence  would  no  doubt 
require  to  be  strong,  and  in  the  absence  of  such  evidence  the  testa- 
tor would  be  presumed  to  refer  to  a  person  properly  answering  the 

(«)  [1899]  1  Ch.  336.  (v)  In  lonis  Howe,  33  W.  R.  48. 

(m)  7  T.  L.  R.  419. 


Reputed 
wife. 
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description  (w).    In  Re  Lowe  (x)  the  testator  made  a  bequest  to  chapteb  xir. 

"  the  present  wife  "  of  A.  B.,  "  if  she  shall  become  his  widow," 

and  also  made  bequests  to  various  persons  by  name,  describing 

them  as  the  children  of  A.  B. ;  they  were,  in  fact,  the  illegitimate 

children  of  A.  B.  by  a  woman  who  lived  with  him  as  his  wife  :    it 

was  held  that  she  was  entitled  to  the  bequest  made  to  "  the  present 

wife  "of  A.  B. 

In  considering  gifts  to  a  person  as  "  wife  "  or  "  widow,"  it  is 
necessary  to  distinguish  three  classes  of  cases  :  where  the  gift  is 
to  "  my  wife  "  or  "  the  wife  "  or  "  widow  "  of  A.  B.  ;  where  the 
gift  is  to  "  my  wife  A."  or  "  A.  the  wife  of  B.";  and  where  the  gift 
is  to  a  woman  on  condition  of  her  being  or  remaining  the  widow 
of  A.  B.     The  subject  is  considered  in  Chapter  XXXV. 

In  Bulhnore  v.  Wynter  (y),  a  testator  devised  property  to  his  Divorced 
daughter  for  life,  and  after  her  death  in  trust  for  any  husband  person, 
with  whom  she  might  intermarry,  if  he  should  survive  her,  for  his 
life ;  she  married  a  man  from  whom  she  was  afterwards  divorced 
on  his  petition,  and  he  married  again  and  survived  her  :  it  was 
held  by  Fry,  J.,  that  he  was  entitled  to  a  life  interest.  But  in  Re 
Morrieson  (z),  under  a  bequest  to  the  testator's  son  for  life  and 
after  his  decease  to  "  any  wife  "  of  the  son,  it  was  held  by 
Kay,  J.,  that  a  woman  whom  the  son  married  and  afterwards 
divorced  was  not  entitled.  It  is  difficult  to  support  the  decision 
in  Bullmore  v.  Wynter. 

In  Schloss  V.  Stiebel  (a)  the  testator  in  his  will  referred  to  his  Intended 
intended  marriage  with  Miss  A.,  and  among  other  dispositions 
bequeathed  3000Z.  "  to  my  wife  "  ;   he  died  before  the  marriage, 
while  still  engaged  to  Miss  A.  :   Shadwell,  V.-C,  held  that  she  was 
entitled  to  the  legacy. 


The  general  rule  above  referred  to  (b)  does  not  necessarily  apply  Gifts  to 

classes  a 
officials. 


where  the  gift  is  to  a  person  holding  an  official  position,  or  to  a  class  "^^^^^  ^^^ 


or  fluctuating  body  of  persons.  Thus  a  gift  to  the  superioresses  of 
two  convents  means  the  persons  who  answer  that  description  at  the 
testator's  death  (c).  And  a  simple  gift  to  the  children  of  A.,  com- 
prises aU  such  as  are  living  at  the  testator's  death  (d),  unless  it  is 
to  children  "  now  living." 

(mi)  Re    Davenport's    Trust,    1    Sm.  {z)  40  Ch.  D.  30. 

&  G.  126.     If  the  gift  had  been  to  "  A.,  (a)  6  Sim.  1. 

the  wife  of  B,"  A.  would  have  taken,  (6)  Supra,  p.  396. 

though  not  really  married  to  B.,  under  (c)  Se  Laffan  and  Dovmes'  Contract, 

the  rule  stated  in  Chap.  XXXV,  infra ;  [1897]  1  Ir.  R.  469.  As  togifts  topersons 

Anderson  v.  Berkley,  [1902]   1  Ch.  936.  holding  charitable  offices,  see  ante,  p.  223. 

{x)  61  L.  J.  Ch.  415.  {d)  As  to  the  construction  of  gifts  to 

\y)  22  Ch.  D.  619.  classes,  see  Chap.  XLIL,  and  post,  p.  433. 
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CHAPTER  XII.  It  is  hardly  necessary  to  say  that  if  the  gift  is  expressly  con- 
fined to  members  of  the  class  "  now  living,"  that  will  exclude  any 
born  after  the  date  of  the  will  (e).  And  the  words  "  now  living  " 
have  a  similar  restrictive  effect,  even  where  combined  with  a  term 
which  could  not  have  full  effect,  according  to  its  technical  import, 
unless  used  prospectively ;  as  in  the  case  of  a  devise  to  the  heir  male 
of  the  body  of  A.  "  now  living,"  under  which  the  heir  apparent  of 
A.  living  at  the  date  of  the  will  has  been  held  to  be  entitled ;  so 
that  the  word  "  heir  "  was  made  to  surrender  its  primary  and 
proper  signification,  in  order  to  give  effect  to  the  word  "  now," 
with  which  it  stood  associated  (/) . 

Verbs  in  pre-  On  the  same  principle,  verbs  in  the  present  tense  have  a  similar 
sent  tense.  effect  in  restricting  a  devise  or  bequest  to  the  objects  existing  at  the 
date  of  the  will,  though  in  some  of  the  cases  considerable  reluctance 
appears  to  have  been  manifested  to  carry  out  this  principle,  where 
its  effect  would  be  inconveniently  to  narrow  the  scope  of  the  will, 
by  excluding  any  who  might  be  presumed  to  be  intended  objects  of 
the  testator's  bounty.  Thus  in  Ringrose  v.  Bramham  {g),  Sir  L. 
Kenyon,  M.  E.,  held  that  a  bequest  of  50Z. "  to  A.'s  children,  to  every 
child  he  hath  by  his  wife  B.,"  to  be  paid  to  them  as  they  should  come 
of  age,  spoke  at  the  time  the  will  took  effect,  so  as  to  let  in  all  the 
children  then  living.  "  The  circumstances  of  the  case,  however," 
as  Mr.  Jarman  points  out  Qi),  "  though  not  expressly  adverted  to  by 
his  Honour,  perhaps  aided  the  construction.  The  testator  had 
dicected  a  sum  of  money  to  be  placed  in  the  hands  of  a  person  until 
the  children  came  of  age,  which  exceeded  the  sum  which  would  have 
been  necessary  for  the  purpose  if  the  legacy  were  confined  to  the 
G'ft  to  children  then  in  existence.    In  regard  to  gifts  to  children,  indeed, 

children.  an   anxiety   to  include  as  wide  a  range  of  objects  as  possible 

has  so  powerfully  influenced  the  construction,  that  such  cases 
are  to  be  regarded  as  sui  generis.  To  this  anxiety  is  also  to 
be  ascribed  the  rule,  which  constitutes  another  exception  to 
the  doctrine  under  consideration,  that  a  gift  to  children  '  begotten ' 
extends  to  children  born  after  the  date  of  the  will ;  and  a  gift 
to  children  '  to  be  begotten '  includes  those  antecedently  in 
existence  "  (i). 

(e)  Crossly  v.  Clare,  Amb.  397.  Vent.  311,  Carth.  154. 
if)  James  v.  Richardson,  T.  Jon.  99,  (g)  2  Cox,  384. 

1  Eq.  Ca.  Ab.  214,  pi.  11,  1  Vent.  334,  \h)  Krst  edition,  p.  279. 

2  Lev.  232,  Raym.  330,  3  Keb.  832,  (i)  Co.  Litt.  20  b.  See  also  post. 
Poll.  457  ;  Burchett  v.  Durdant  [Durdant  Chap.  XLII. 

V.  Burchett)  on  same  will,  Skin.  205,  2 
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If  the  testator  refers  to  a  number  of  children  in  such  a  way  as  to  ohaptee  xh. 
shew  that   he  has  certain  individuals  in  his  mind,  they  take  as  where 
personse  designatse,  and  not  as  a  class  ;    as  where  he  gives  a  sum  children  take 
"  to  be  divided  between  the  six  children  of  A"  (j).  designatse. 

Legacies  to  clerks,  servants,  and  the  like,  are  also,  as  a  rule,  gifts  Legacies  to 
to  a  class,  and  therefore  those,  and  only  those,  who  are  in  the  servants,  &e. 
testator's  service  at  the  time  of  his  death,  can  take  under  such  a 
bequest.  Thus,  in  Re  Ma/rcus  (k),  the  testator  made  the  following 
bequest :  "  My  office  and  warehouse  employes,  such  as  clerks  and 
workmen,  shall  have  to  receive  six  months'  fuU  salary."  It  was 
held  by  North,  J.,  that  employes  in  the  testator's  service  at  the 
date  of  the  will,  but  subsequently  dismissed,  were  not  entitled,  and 
that  employes  who  had  been  engaged  by  the  testator  after  the  date 
of  the  will,  and  were  in  his  service  at  the  time  of  his  death,  were 
entitled.  His  Lordship  said  :  "  The  ordinary  natural  meaning  of 
the  words  is  '  those  who  were  his  employes  at  the  time  of  his 
death.'  If  he  had  meant  to  describe  the  persons  who  were  his 
employes  at  the  time  the  will  was  made,  nothing  would  have  been 
easier  than  to  say  who  .they  were  and  who  were  meant.  But 
instead  of  adopting  the  obvious  course  in  case  that  was  intended, 
he  does  something  else.  He  seems  to  consider  that  the  employes 
are  a  class  to  be  ascertained,  and  he  gives  the  mode  by  which  the 
trustees  are  to  ascertain,  when  the  time  comes,  who  are  the  persons 
to  take."  Jones  v.  Henley  (I),  which  decided  that  under  a  bequest 
of  lOOZ.  a-piece  to  all  his  servants,  the  testator  meant  only  those 
who  were  continuously  in  his  service  from  the  date  of  the  will  to 
the  testator's  death,  is  quite  contrary  to  principle.  Of  course,  a 
testator  may,  by  the  context,  shew  that  under  a  bequest  to  servants 
he  has  in  mind  persons  in  his  service  at  the  date  of  the  will.  Thus 
in  Parker  v.  Marchant  (m),  the  testator  by  codicil  bequeathed  "  to 
the  following  persons,  who  have  lived  many  years  in  my  family, 
viz.  to  A.  lOOOZ.,  to  B.  lOOOZ.,  to  G.  lOOOL ;  to  the  other  servants, 
500Z.  each."  A  servant  not  named  was,  at  the  date  of  the  codicil, 
in  the  testator's  service,  but  quitted  it  before  his  death  :  it  was 
held  that  she  was  entitled.  A  similar  construction  was  adopted  in 
Re  Sharhnd  (n). 

In  Sleech  v.  Thorington  (o),  a  testatrix  bequeathed  to  the  two 
servants  who  should  be  living  with  her  at  her  death  a  sum  of  stock 

(?)  Sherer  v.  Bishop,  4  Bro.  C.  C.  55 ;  (m)  1  Y.  &  C.  C.  C.  290. 

Or/ord  v.  Or/ord,  [1903]  1  Ir.  R.  121.  {n)  [1896]  1  Ch.  517. 

See  post,  Chap.  XIII.  (o)  2  Ves.  sen.  561  ;  see  Roper  Leg. 

(*)  56  L.  J.  Ch.  830.  182. 

il)  2  Ch.  Rep.  162. 
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CHAPTER  XII.  jji  equal  shares ;  she  had  two  servants  in  her  employ  when  she  made 
her  will,  and  afterwards  took  another,  who  was  in  her  service  at  the 
time  of  her  death :  it  was  held  that  all  three  were  entitled,  on  the 
principle  laid  down  in  Tomkins  v.  Tomhins  {f). 

Other  points  connected  with  legacies  to  servants  (including  the 
question  of  compliance  with  an  express  condition  of  being  in  the 
testator's  service  at  the  time  of  his  death)  are  considered  in  another 
chapter  {q). 

Section  24  of  the  Wills  Act,  which  makes  a  will  speak  from  the 
death  of  the  testator  so  far  as  regards  his  property,  does  not  in  any 
manner  affect  its  construction  with  regard  to  the  objects  of  gift  (r). 


WilU  Act, 
sect.  24. 


II. — Subject  of  Gift. — In  considering  this  question,  it  is  neces- 
sary to  distinguish  between  wUls  which  are  subject  to  the  old  law, 
and  those  regulated  by  the  Wills  Act. 


Old  law. 


Doctrine  as 
to  specific  be- 
quests. 


A.  Old  Law. — Under  the  old  law,  the  general  principle  was  that 
verbs  in  the  present  tense  restricted  a  bequest  (s)  to  the  subjects 
existing  at  the  date  of  the  will,  though  in  some  of  the  cases  consider- 
able reluctance  to  carry  out  this  principle  appears  to  have  been 
manifested.  Thus  in  Wilde  v.  HoUzmeyer  (t)  Arden,  M.  R.,  expressed 
the  opinion  that  a  bequest  of  "  all  the  property  I  am  possessed  of  " 
would,  if  unrestrained  by  the  context,  extend  to  all  the  testator's 
personal  estate  at  his  death. 

The  general  rule,  however,  as  stated  by  Mr.  Jarman  (m),  is  that 
"  where  a  testator,  in  a  will  which  is  regulated  by  the  old  law, 
refers  to  a  specific  subject  of  gift,  he  is  considered  as  pointing  at 
the  state  of  facts  while  he  is  penning  the  instrument,  and  not  at  the 
time  of  his  decease,  even  though  he  may  not  have  used  the  word 
'  now '  or  any  other  adverb  emphatically  denoting  present  time  (v). 
The  doctrine  relating  to  the  ademption  of  specific  bequests  stands 
upon  this  principle.  Thus  if  a  testator  before  the  year  1838,  having 
a  leasehold  messuage,  or  a  sum  of  lOOOZ.  Three  per  cent.  Consols, 
bequeathed  '  all  that  my  messuage  in  A.,'  or  '  all  that  sum  of  1000^ 


(p)Cated  3  Atk.  257;  post,  Chap. 
XLII. 

(g)  Chap.  XXX. 

(r)  Bullock  V.  Bennett,  7  D.  M.  &  G. 
283  ;  Violett  v.  Brookman,  26  L.  J.  Ch. 
308.  The  decision  in  Se  Harris's  Trust 
(2  W.  R.  689),  so  far  as  it  conflicts  with 
the  rule  above  stated,  is  overruled. 
See  the  oases  on  gifts  to  eldest  sons,  &c., 
post.  Chap.  XLII. 


(«)  Devises  of  land  were  subject  to  a 
special  rule,  as  to  which  see  Chap. 
XXV. 

(<)  5  Ves.  816  ;  see  also  Bridgman  v. 
Dove,  3  Atk.  201. 

(«)  First  edition,  p.  280. 

(v)  Cochran  v.  Oockran,  14  Sim.  248  ; 
Pattison  v.  Pattison,  1  My.  &  K.  12. 
See  also  per  Wood,  V.-C,  Ooodlad  v. 
Burnett,  1  K.  &  J.  347. 
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Three  per  cent.  Consols  standing  in  my  name,'  he  is  considered  as  chapter  xh. 
referring  to  the  house  or  the  stock  belonging  to  him  when  he  made 
his  will ;  and,  therefore,  if  he  subsequently  disposes  of  such  house 
or  stock,  the  bequest  fails,  though  he  may  at  his  decease  happen 
to  be  possessed  of  a  messuage  or  a  sum  of  stock  answering  to  the 
description  in  the  will  (w). 

"  And  a  new  estate  in  leasehold  property,  acquired  by  a  subse-  Effect  of  re- 
quent  renewal  of  the  lease  or  otherwise,  is  no  less  out  of  the  reach  be^^est^of" 
of  a  specific  disposition  of  such  property,  as  ordinarily  expressed,  leaseholds, 
than  an  interest  in  any  other  property  answering  to  the  same 
locality ;  it  being  considered  that  the  testator,  when  referring  to 
the  property  in  question,  had  in  his  contemplation  exclusively  the 
specific  interest  in  it  of  which  he  was  possessed  when  he  made  his 
will,  though  he  had  not  in  terms  referred  to  such  interest,  but  had 
used  expressions  descriptive  of  the  corpus  of  the  property :  as  in 
the  case  of  a  bequest  of  '  all  my  tithes  and  ecclesiastical  dues  at 
W.'  {x),  or  '  the  perpetual  advowson  and  disposal  of  the  living  or 
rectory  of  W.  for  ever,  together  with  the  tithes  of  all  sorts  thereof  [y), 
or  '  all  my  leasehold  estates  in  the  parish  of  C  (2).  In  all  such  cases 
the  renewal  of  the  lease  under  the  old  law  revoked  the  bequest,  or 
rather,  to  speak  more  accurately,  withdrew  from  its  operation  the 
property  which  was  the  subject  of  disposition  ;  in  short,  effected 
what  is  technically  called  an  ademption  "  (a). 

But  though  the  general  principle  was  settled,  yet  questions  often  Exceptions 
arose  in  consequence  of  the  context  of  the  will  affording  ground  to  *°  (doctrine, 
contend,  that  the  testator  intended  any  after-acquired  interest  of 
which  he  might  become  possessed  by  renewal,  to  pass  under  the 
bequest  (6). 

So  in  the  case  of  a  specific  bequest  of  stock,  debts,  or  other  choses 
in  action,  many  of  the  old  cases  went  on  the  principle  that  if  the 
nature  of  the  property  was  changed  without  Any  animus  adimendi 
on  the  part  of  the  testator,  the  bequest  was  not  adeemed  (c).     But 

(w)  See  Smallman  v.  Ooolden,  1  Cox,  v.  Miller,  2  Atk.  593 ;   James  v.  Dean, 

329.  11  Ves.  383,  and  15  Ves.  236;    Slatter 

{x)  Rudstone  v.  Anderson,  2  Ves.  son.  v.  Noton,  16  Ves.  197  ;  Poole  v.  Coates, 

418.  2  D.  &  War.  493,  and  1  Con.  &  L.  531 

(y)  Hone  v.  Medcraft,  1  Bro.  C.  C.  261.  Churchman  v.  Ireland,  1  B.  &  My.  250 

(z)   Coppin  V.   Fernyhough,   2   Bro.  Hance  v.   Truwhitt,   2  J.   &   H.   216 

0.  C.  291.  Colegraie    v.    Manby,    2    Euss.    238 

(o)  As  to  the  eflEect  of  the  testator  Woodhouse  v.  Okitt,  8  Sim.  115  ;  Clough 

purchasing  the  reversion  in  fee  of  lease-  v.   Clough,   3  My.   &   K.   296.     As  to 

holds    bequeathed    by    his    will,    see  renewed  leases  for  lives,  see  Marwood  v. 

Capel  V.  Oirdler,  9  Ves.  509.  Turner,  3  P.  W.  163. 

(6)  The  question  is  discussed  in  the  (c)   See   cases   cited    in    Barker    v. 

fourth  and  earher  editions  of  this  work.  Rayner,    5    Madd.  208  ;     post.  Chap. 

See  Carte  v.  Carte,  3  Atk.  174  ;    Abney  XXX. 
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CHAPTEE    XII. 


As  to  general 
devises  and 
bequests. 


this  doctrine  may  now  be  looked  upon  as  exploded,  even  in  cases 
where  the  money  has  been  set  aside  or  re-invested  so  that  it  can  be 
traced  (d). 

Mr.  Jarman  continues  (e)  :  "  Under  the  old  law,  where  a  testator 
made  a  general  gift  of  his  real  and  personal  estate,  he  was  considered 
as  meaning  to  dispose  of  these  respective  portions  of  property  to 
the  full  extent  of  his  capacity ;  and,  accordingly,  such  a  gift,  in 
regard  to  the  real  estate,  was  read  as  a  gift  of  the  property  belong- 
ing to  the  testator  at  the  time  of  the  execution  of  his  will  (he  being 
incapable  of  devising  any  other),  and  as  to  the  personalty,  as  a  dis- 
position of  what  he  might  happen  to  possess  at  the  period  of  his 
decease.  And  the  reluctance  of  the  Courts  to  confine  a  general 
bequest  of  personalty  to  what  the  testator  possessed  at  the  date 
of  the  will  sometimes,  we  have  seen  (/),  prevailed  against  the  force 
of  words  which  might  seem  so  to  restrict  it.  The  same  principle 
also  was  applicable  to  a  general  bequest  of  any  particular  species 
of  personal  property,  as  of  '  my  furniture  and  effects,'  which 
accordingly  was  held  to  embrace  property  of  this  description 
belonging  to  the  testator  at  his  death"  (g). 


Stat.  1  Vict, 
u.  26,  s.  24. 


General 
devise  of 
real  estate 
now  extends 
to  property 
at  death. 


B.  Modern  Law. — Wills  made  or  republished  since  the  year  1837 
are  regulated,  with  respect  to  the  period  from  which  they  speak, 
by  the  act  1  Vict.  c.  26,  which  provides  (s.  24),  "  That  every  will 
shall  be  construed,  with  reference  to  the  real  estate  and  personal 
estate  comprised  in  it,  to  speak  and  take  effect  as  if  it  had  been 
executed  immediately  before  the  death  of  the  testator,  unless  a 
contrary  intention  shall  appear  by  the  will." 

"  This  enactment  must,"  as  Mr.  Jarman  remarks  (h),  "  be  viewed 
in  connection  with  sect.  3,  which  enables  testators  to  dispose  of 
all  the  real  and  personal  estate  to  which  they  may  be  entitled  at 
the  time  of  their  death,  which,  if  not  so  disposed  of,  would  devolve 
to  their  general  real  and  personal  representatives.  Had  the  latter 
clause  stood  alone,  it  might  have  been  a  question  whether  the 
legislature,  by  merely  enabling  testators  to  dispose  of  after-acquired 
real  estate,  had  so  far  varied  and  enlarged  the  construction  of  a 
general  devise,  as  to  make  it  extend  beyond  the  real  estate  belong- 
ing to  the  testator  when  he  made  his  will,  to  which  the  established 

{d)  Pattison  v.  Pattiaon,  1  My.  &  K.  pi.  12.     See  also  Banks  v.  Thornton,  11 

12  ;  Humphreys  v.  Humphreys,   2  Cox  Hare,  176,  where  a  bequest  of  "  all  the 

184 ;   AsKburner  v.   Macguire,   2   Bro.  residue  of  my  property  which  consists 

C.  C.  108  ;  Ee  Bridle,  4  C.  P.  D.  336.  of  stock  "  was  held  to  include  all  stock 

(e)  Krst  edition,  p.  287.  in  the  testator's  possession  at  his  death. 

(/ )  See  cases  cited  ante,  p.  404.  (ft)  First  edition,  p.  288. 

(?)  3  P.  W.  32.'i,  1  Eq.  Ca.  Ab.  200, 
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rules  of  construction,  no  less  than  the  principle  which  forbad  the  chapter  xn. 

devise  of  after-acquired  real  estate,  previously  restricted  it.    Any 

such_  question  is,  of  course,  now  precluded ;   for  by  the  combined 

effect  of  the  3rd  and  24th  sections  of  the  statute,  it  is  evident  that 

a  general  devise  of  real  estate  (i)  will  operate  on  all  the  property  General 

of  that  description,  to  which  the  testator  may  happen  to  be  en-  ^^'"^^°* 

titled  at  his  decease ;  and  though  it  seems  to  have  become  usual  in  tioular  place. 

practice,  to  extend  the  devise  in  express  terms  to  the  real  estate 

belonging  to  the  testator  at  his  death,  yet  this  must  be  considered 

as  a  measure  of  excessive  caution,  and  not  as  springing  from,  or 

sanctioning,  any  serious  doubt  as  to  the  construction.     Indeed,  to 

hold  that  a  general  devise  is  still  confined  to  real  estate  belonging 

to  the  testator  at  the  date  of  his  wiU,  would  most  inconveniently 

narrow,  and  go  far  towards  rendering  nugatory,  the  enactment 

which  declares  the  will  to  speak,  in  regard  to  the  estate  (real  as  well 

as  personal)  comprised  in  it,  from  the  death  of  the  testator." 

So  a  devise  of  the  testator's  real  estate  in  a  given  county  or  parish, 
will  prima  facie  include  all  the  real  estate  in  that  place  to  which 
the  testator  is  entitled  at  his  decease  (j).  But  a  general  devise  of 
lands  in  a  particular  place  will,  of  course,  not  include  lands  subse- 
quently purchased,  where  the  will  expressly  disposes  of  the  latter  ; 
the  contrary  intention  spoken  of  in  the  act  is  then  clearly  shown  (k). 

Mr.  Jarman  continues  (1)  :  "  The  application  of  the  new  principle  Application 
of  construction  to  specific  bequests,  however,  is  attended  with  more  °^g^^°g'  ^^£*° 
difficulty,  and  will,  in  all  probability,  give  rise  to  much  controversy 
and  litigation,  before  its  precise  limits  and  effect  are  fully  established. 
The  case  immediately  in  the  contemplation  of  the  legislature, 
probably,  was  that  of  a  specific  bequest  of  a  renewed  leasehold  Renewed 
property,  which,  we  have  seen,  under  the  old  law,  did  not  apply  '®*^®- 
to  the  new  estate  acquired  by  a  renewal  of  the  lease  subsequently 
to  the  will ;  and,  also,  the  case  of  a  bequest  of  a  specific  sum  of  stock 
in  the  funds,  which,  upon  the  same  principle,  did  not  extend  to 
substituted  stock  subsequently  acquired  by  the  testator,  though 
of  precisely  similar  amount.     The  applicability  of  the  new  enact- 
ment to  such  cases,  of  course,  cannot  be  questioned  (m),  and  there 
is  as  little  doubt  respecting  its  beneficial  operation." 

(t)  O'Toole  V.  Browne,  3  EU.  &  Bl.  to,"  occurring  in  Doe  v.  Tl^a^Acr,  see  post, 

572  ;   Jepson  v.  Key.  2  H.  &  C.  873.  p.  418. 

(?)  Doe  d.  York  v.   Walker,  12  M.  &  (k)  Be  Farter's  Estate,  8  Ir.  C.  L.  370. 

Wels.  591.     Compare  Mason  v.  Ogden.  (I)  First  edition,  p.  289. 

[1903J  A.  C.  1.      As  to  the  effect  of  the  (m)  But  as  to  the  second  case  put  by 

words  "  which  I  am  seised  of  or  entitled  Mr. 'Jarman,  see  post,  p.  411. 
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reversion  of 
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The  section  applies  not  only  to  the  case  of  a  testator  renewing 
the  lease  of  leasehold  property  bequeathed  by  him,  but  also  to 
cases  where,  after  making  his  will  disposing  of  the  demised  property, 
the  lessee  has  bought  the  reversion  in  fee ;  the  newly  acquired 
interest  passes  by  the  will,  notwithstanding  a  reference  (commonly 
found  in  such  cases)  to  the  term  for  which  the  property  is  at  the 
time  held ;  this  being  considered  only  a  mode  of  describing  the 
property,  and  not  as  equivalent  to  saying,  "  I  give  my  present 
interest  and  nothing  else  "  (n).  The  latter  meaning  would  equally 
exclude  a  renewed  term  (o).  But,  of  course,  the  language  used  by 
the  testator  may  shew  that  he  does  not  intend  to  give  anything 
except  his  present  interest  (p). 

With  regard  to  bequests  of  stock,  it  is  clear  that  if  there  is  nothing 
to  shew  a  contrary  intention,  a  bequest  of  the  testator's  stock  of 
a  given  description  wiU,  under  the  present  law,  include  any  addi- 
tional stock  of  the  same  description,  purchased  by  the  testator 
after  the  date  of  his  wHl.  Thus  in  Goodlad  v.  Burnett  {q),  where 
the  testatrix  gave  "  my  New  Three  and  a  quarter  per  cent.  Annui- 
ties "  to  trustees,  upon  the  trusts  therein  mentioned ;  and,  after 
making  her  will,  purchased  a  considerable  quantity  of  that  stock 
in  addition  to  what  she  possessed  at  the  time  of  making  her  will,  it 
was  held  by  Wood,V.-C.,  that  the  whole  was  iacluded  in  the  bequest. 
He  thought  the  Wills  Act  must  have  some  sense  given  to  it  as 
regarded  personal  estate ;  before  that  act,  there  was  no  doubt  that, 
as  regarded  the  general  personal  estate,  the  will  in  most  cases  spoke 
from  the  death,  but  not  in  all ;  and  the  present  was  one  in  which 
the  bequest  would  have  been  confined  to  the  stock  in  the  testatrix's 
possession  at  the  time  of  making  her  wiU  (r).  It  was  precisely 
such  a  case  to  which  the  act  would  seem  to  have  application  ;  the 
only  question  was,  did  a  contrary  intention  appear  by  the  wiU  1 
There  was  nothing  to  indicate  such  an  intention,  except  the  mere 


(n)  Struthers  v.  Strnthers,  5  W.  R. 
809  ;  Miles  v.  Miles,  L.  R.,  1  Eq.  462  ; 
Cox  T.  Bennett,  L.  R.,  6  Eq.  422  ;  Saxton 
V.  Saxton.  13  Ch.  D.  359.  Sect.  23  of 
the  act  was  also  relied  on,  as  to  which 
vide  ante,  p.  164,  n.  {t).  See  also  Lechey 
V.  Watson,  Ir.  B.,  7  C.  L.  157. 

(o)  See  Wedgwood  v.  Denton,  L.  R.. 
12  Eq.  290,  295,  296. 

(p)  See  Emitss  v.  Smith,  2  De  G. 
&  S.  722,  post,  p.  410.  In  Be  Knight, 
34  Ch.  D.  518,  a  testator  gave  all  the 
plate,  &c.,  which  should  be  in  and 
about  the  dwelling-house  in  which  he 
should  reside  at  the  time  of  his  decease, 
"  together  with  the  lease  of  such  house  " 


to  his  wife  ;  at  the  date  of  his  will  he 
was  residing  in  a  house  which  he  held 
for  a  short  term  at  a  rack  rent ;  several 
years  afterwards  he  parted  with  the 
lease  of  that  house  and  purchased  a 
freehold  house  in  which  he  resided  at 
his  death :  it  was  held  by  North,  J., 
that  the  wife  was  not  entitled  to  the 
freehold  house.  See  also  the  cases  cited 
post.  Chap.  XXII. 

(S)  1  K.  &  J.  341.  See  also  Drahe  v. 
Martin,  23  Beav.  89 ;  Trinder  v. 
Trinder,  L.  R.,  1  Eq.  695;  and  per 
Jessel,  M.  R.,  L.  R.,  20  Eq.  312. 

(r)  Compare  Banks  v.  Thornton,  11 
Hare,  176. 
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circumstance  of  the  testatrix  having  described  the  stock  as  "  my  chapter  xn. 
Three-and-a-quarter  per  Cents."  ;  and  where,  as  here,  the  bequest 
was  generic  (s) — of  that  which  might  be  increased  or  diminished — 
that  circumstance  was  insufficient  (t).  It  follows  that  if  a  testator 
bequeaths  his  stock  of  a  particular  description,  and  after  the  execu- 
tion of  his  will  disposes  of  part  of  it,  the  balance  will  pass  by  the 
bequest  (u). 

The  same  principle  has  been  applied  to  a  devise  of  land.  Thus  Devise  o£ 
in  Strevens  v.  Bayley  {v),  the  testatrix  devised  to  the  plaintiff 
"  the  lands  of  Curramore,"  and  devised  all  the  residue  of  her  real 
estate  to  the  defendant;  the  townland  of  Curramore  had  origin- 
ally been  held  in  undivided  moieties,  and  there  had  been  a  partition 
under  which  the  testatrix  was,  at  the  date  of  her  wUl,  entitled  to 
one  portion  in  severalty ;  and  after  the  date  of  her  wiU,  she  pur- 
chased the  other  portion :  it  was  held  that  the  whole  townland 
passed  to  the  plaintifE.  Monahan,  C.  J.,  who  delivered  the  judg- 
ment of  the  Court,  considered  that  the  description  comprised  the 
whole  townland,  and,  consequently,  included  all  lands  in  the 
townland  of  which  the  testatrix  was  seised  at  her  death. 

So  in  Castle  v.  Fox  (w),  where  a  testator,  being  entitled  to  the 
mansion-house  of  Cleeve  Court  and  lands  adjoining,  devised  "  his 
mansion  and  estate  called  Cleeve  Court  "  to  certain  persons,  and 
the  residue  of  his  property  to  certain  other  persons  ;  and  after- 
wards, at  different  times,  bought  other  pieces  of  land,  which  he 
added  to  Cleeve  Court,  and  treated  and  spoke  of  them  as  part 
thereof  ;  Malins,  V.-C,  said  he  was  required  by  sect.  24  to  ask  the 
question  what  it  was  the  testator  called  the  Cleeve  Court  estate  at 
the  time  of  his  death ;  and  finding  upon  the  evidence  that  these 
additions  were  then  regarded  and  treated  by  the  testator  as  part 

(«)  Although  the  description  of  the  "  consider     this     case."     As     to     the 
stock    was    generic,    the    legacy    was  admissibility  of  such  evidence,  see  s.  c. 
specific ;    see    Bothamley    v.    Sherson,  and  other  cases  post  [Ch.  XV.].     (Note 
L.  R.,  20  Eq.  304,  and  other  oases  cited  by  Mr.  Vincent  in  the  4th  ed.  of  this 
in  Chap.  XXX.  work.)     But  it  is  not  clear  that  this  was 
(()  Trinder  v.  Trinder,  L.  R.,  1  Eq.  the  ground  of  the  decision  in  Webb  v. 
695,  is  to  the  same  effect.  Byng,  or  that  the  operation  of  a  specific 
(u)  Re  Slater,    [1906]    2    Ch.    480 ;  devise  in   general   terms    depends   on 
[1907]  1  Ch.  665.     Compare  Re  OiUins,  intention,    any    more    than   does   the 
[1909]  1  Ch.  345.  operation  of  a  residuary  devise  or  be- 
lt;) 8  Ir.  C.  L.  R.  410.  quest ;  for  in  most  cases  a  testator  does 
(w)  L.  R.,  11  Eq.  542.     See  Webb  v.  not  contemplate  the  possibility  of   a 
Byng,  1  K.  &  J.  580,  a  very  similar  specific  gift  failing  through  lapse,  re- 
case,  where  the  after-aoquired  property  moteness,  &c.,  and  yet  if  it  does,  the 
was  held  not  to  pass  through  insuf-  property  passes  under  the  residuary  gift, 
ficiency  of  evidence  to  prove  that  it  In  Castle  v.  Fox,  the  V.-C.  seems  to 
was  regarded  by  the  testatrix  a.s  part  have  attributed  too  great  potency  to 
of  the  estate  devised.     Citing  this  case,  sect.  24 ;  see  post,  p.  413. 
R.  P.  S.  p.  372,  Lord  St.  Leonards  says, 
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of  the  estate,  he  held  that  they  passed  as  such  under  the  specific 
devise. 

Another  example  of  the  efiect  of  a  general  description  is  to  be 
found  in  Everett  v.  Everett  (x),  where  a  testator  by  will  released  his 
son  from  certain  specified  debts  and  "  all  other  moneys  due  from 
him  to  me  "  :  it  was  held  that  these  words  released  the  son  from 
moneys  lent  to  him  by  the  testator  after  the  date  of  the  will. 

So  where  (xx)  a  testator  bequeathed  all  his  share  and  interest  in 
a  partnership  business  and  in  the  real  and  personal  estate  employed 
or  invested  therein  to  trustees  upon  trust  to  continue  the  business 
at  the  discretion  of  his  wife,  and  to  pay  to  her  a  sum  equal  to  a  share 
in  the  profits  of  the  business  ;  the  testator  afterwards  acquired  the 
whole  of  the  business  :  it  was  held  by  Bacon,  V.-C,  that  the  whole 
business  passed  and  that  the  widow  was  entitled  to  the  whole  of 
the  income. 

But,  as  already  mentioned  (y),  the  testator  may  use  language 
shewing  that  he  had  specific  property  in  his  mind.  Thus  in  Emuss 
V.  Smith  (z),  it  was  held  that  a  devise  of  "  all  my  freehold  estate  at 
Brickhouse  Lane  which  I  purchased  of  B."  by  a  testator  who  had 
before  making  his  will  purchased  of  B.  an  estate  in  that  lane, 
partly  freehold  and  partly  leasehold,  did  not  pass  the  reversion 
in  fee,  afterwards  purchased  from  C,  of  the  part  theretofore 
leasehold  (a). 

The  cases  in  which  it  has  been  held  that  property  may  pass  under 
a  generic  description  (e.g.,  "  the  property  to  which  I  am  entitled 
under  the  will  of  X."),  even  if  its  state  of  investment  is  changed  by 
the  testator,  are  considered  elsewhere  (6). 

Gifts  of  specific  sums  of  stock,  or  of  a  particular  number  of  shares 
in  a  certain  company,  give  rise  to  more  difficulty.  As  a  general 
rule,  a  bequest  of  a  sum  of  stock  without  more  (e.g.,  "  I  bequeath  to 
A.  lOOOl.  2\  per  cent.  Consols  ")  is  a  general  bequest.  So  a  bequest 
of  "  20  shares  in  the  A.  company  "  is  prima  facie  a  general  legacy. 
If,  therefore,  the  testator  has  20  shares  of  50Z.  each  at  the  date  of 
his  wiU,  and  they  are  afterwards  converted  into  100  shares  of  lOZ. 
each,  the  legatee  only  gets  20  lOZ.  shares  (c).  On  the  other  hand, 
a  bequest  of   "my  lOOOZ.  Consols"  or  "my  20  shares  in  the  A. 


(x)  7  Ch.  D.  428. 

(zx)  Be  Russell,  19  Ch.  D.  432, 

(y)  Ante,  p.  408. 

(2)  2  De  0.  &  S.  722. 

(a)  Gave  v.  Harris,  57  L.  J.  Ch.  62, 
is  to  the  same  effect.  The  principle 
involved  in  these  decisions  was  dis- 
regarded by  Romilly,  M.  R.,  in  Drake 


V.  Martin,  23  Bea.  89  ("  foreign  securi- 
ties as  invested  by  Mr.  W.  L.,  broker"). 
The  decision  in  Cooch  v.  Walden,  46 
L.  J.  Ch.  639,  is  too  shortly  reported 
to  be  of  any  value. 

(6)  Chap.  XXX. 

(c)  iJe  Gillins,  [1909]  1  Ch.  345. 


SUBJECT    OF    GIFT.  411 

company,"  is  specific  (d).    Mr.  Jarman,  as  already  mentioned  (e),  chaptbb  xii. 

thought  that  if  a  testator  made  a  bequest  of  a  specific  sum  of  stock 

(by  which  he  obviously  meant  a  specific  bequest  of  a  certain  sum 

of  stock  (/)  ),  and  then  sold  the  stock,  and  afterwards  acquired  a 

precisely  similar  amount,  the  latter  stock  would  pass  by  the  bequest. 

The  point  does  not  seem  to  have  been  decided,  but  it  is  submitted 

that  Mr.  Jarman's  contention  is  not  well  founded.    For  if  a  testator  The  act  not 

bequeaths  "  my  lOOOZ.  Consols,"  or  "  the  1000?.  Consols  standing  in  spedafbe-*'" 

my  name,"  he  obviously  has  in  mind  a  particular  investment,  and  quest  of  stock 

does  not  mean  to  dispose  of  an  investment  which  he  may  make  at  amount  ^  ^ 

some  future  time.     In  Re  Gibson  (gr).  Wood,  V.-C,  laid  down  the 

general  principle  thus  :   "  When  you  find  a  mere  specific  thing, 

incapable  of  increase  or  diminution,  in  existence  at  the  date  of  the 

will,  but  not  in  existence  at  the  time  of  the  testator's  death,  there 

is  a  sufficient  indication  upon  the  will  of  the  '  contrary  intention '  to 

which  sect.  24  refers,  to  prevent  the  operation  of  the  rule  which 

makes  the  will  speak  from  the  death  of  the  testator."    In  that  case 

a  testator,  having  lOOOZ.  N.  B.  Railway  stock,  bequeathed  "  my  one 

thousand  N.  B.  Railway  shares,"  and  afterwards  sold  his  1000?. 

stock,  and  at  various  times  bought  stock  and  shares  of  the  N.  B. 

Railway  exceeding  the  amount  bequeathed,  and  was  possessed  of 

them  at  his  death ;   Wood,  V.-C,  said  the  testator  had  distinctly 

referred  to  one  thing  in  his  will  which  was  no  longer  in  existence  at 

the  time  of  his  death :  that  thing  and  that  only  could  be  considered 

as  the  subject  of  the  bequest.     The  bequest  was  therefore  adeemed. 

This  in  principle  covers  a  case  where  the  substituted  stock  is  exactly 

equal  to  the  original  subject  of  bequest. 

Again   in   Sidney   v.  Sidney  (h),  the   testator   recited,  as   the  nor  to  release 
fact  was,  that  his  son  owed  him  1440?.  or  thereabouts,  secured  by  existing^debt. 
bills  notes  or  otherwise  (the  precise  amount  was  1400?.),  and  released 
him  from  the  payment  of  interest  up  to  the  time  of  the  testator's 
death ;    this  debt  was  afterwards  paid  off,  but  another  of  1290?. 

id)  See  Chap.  XXX.  Gibson.  Wood,  V.-C,  referred  to  Lord 

(c)  Supra,  p.  407,  where  Mr.  Jarman's  Hardwioke's    doctrine    in    Avelyn    v. 

views  on  the  application  of  sect.  24  to  Ward,   1  Ves.  423,  that  the  substitu- 

speoifio  bequests  are  quoted.  tion  of  one  entire  fund  (not  purchased 

(/)  See  the  instance  put  by  him  of  bit  by  bit)  for  another  of  equal  amount 

the  effect  of  a  bequest  under  the  old  was   a   revival   of   the   bequest.     But 

law  of  a  "  sum  of  1000/.  consols  stand-  since  1  Vict.  c.  26,  a  bequest  of  person- 

ing  in  my  name,"  ante,  p.  404.  alty  once  adeemed  cannot  be  revived 

(g)  L.    R.,    2    Eq.    669.     A   similar  by  parol, 
decision  was  come  to   by  the  V.-C.  in  (A)  L.  R.,  17  Eq.  65.     It  should  be 

Goodlad  v.  Burnett,  1  K.  &  .T.  341.      A  noticed  that  the  case  of  SmaUman  v. 

bequest  of  railway  "  shares  "  generally  Goolden  (1  Cox,  329),  on  which  the  M.  R. 

includes    railway    stock,     Morrice    v.  partly  relied,  was  before  the  Wills  Act. 

Aylmer,  L.   R..  7  H.  L.   717.     In  Be  See  Everett  v.  Everett,  7  Ch.  D.  428. 
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CHAPTER  XII.  was  incurred,  which  was  partly  secured  by  notes  and  partly 
unsecured,  and  which  remained  due  at  the  testator's  death. 
Jessel,  M.  R.,  held  that  the  will  meant  to  describe  a  specific  sum 
then  existing,  and  that  consequently  it  could  not,  under  sect.  24, 
be  read  as  speaking  at  the  time  of  the  testator's  death,  so  as  to 
include  a  new  subject,  viz.  the  interest  on  the  new  debt.  The 
legacy  was  therefore  adeemed  (i). 

In  Re  Lane  (j),  the  testator  bequeathed  "all  my  debentures  in 
the  S.  Company  "  ;  at  the  date  of  the  will  he  held  certain  debentures 
of  that  company  which  were  afterwards  converted  into  debenture 
stock  :  it  was  held  by  Hall,  V.-C,  that  the  stock  did  not  pass  by 
the  bequest,  on  the  ground  that  the  two  things  were  substantially 
different.  But  in  Re  Herring  (k),  Joyce,  J.,  expressed  the  opinion 
that  the  case  fell  within  sect.  24  of  the  Wills  Act. 

Mr.  Jarman's        Mr.  Jarman  seems  to  have  anticipated  that  sect.  24  of  the  Wills 

view  of  sect,     j^g^  would  have  a  wider  operation  than  it  in  fact  has.   He  remarks  (I) : 
24  as  applied  ^  .  .  ^  ' 

to  specific        "Ihe  new  rule  of  construction,  however,  will,  according  to  the 

gifts.  general  terms  in  which  the  enactment  is  framed,  apply  to  many 

cases  in  which  its  effect  will  be  less  decidedly  salutary,  nay,  where  it 

will,  in  all  probability,  defeat  the  intention  ;  for  example,  suppose 

that  a  testator,  having  a  house  in  Grosvenor  Square,  bequeaths  it  by 

the  description  of  his  messuage  in  such  square,  and  afterwards  sells 

the  property,  and  purchases  another  house  in  the  same  square,  of 

which  he  is  possessed  at  his  decease,  the  bequest  will,  it  should  seem, 

comprise  the  new  acquisition  by  force  of  the  enactment  which 

makes  the  will  speak  from  the  death.     So  (to  put  a  stronger  case), 

suppose  that  a  testator,  having  a  small  farm  in  the  parish  of  A., 

devises  all  that  his  estate  in  the  parish  of  A.,  and  that,  subsequently 

to  the  will,  he  disposes  of  the  farm  in  question,  and  purchases 

another  in  the  same  parish,  but  of  ten  times  the  value,  which  he 

continues  to  hold  until  his  decease,  or  such  larger  farm  may  have 

devolved  on  the  testator  by  descent  or  otherwise  without  any 

spontaneous  act  on  his  part,  or  even  without  his  knowledge,  or 

(i)  See    also    Maxwell   v.    Maxwell,  T>.  205,  where  Kay,  J.,  considered  what 

L.  R.,  4  H.  L.  506,  as  to  expressions  would   have   been    the    result   if    the 

showing  an  intention  to  refer  only  to  bequest  had  been  specific.     These  and 

the  state  of  circumstances  existing  at  other  cases  are  discussed  in  the  chapter 

the  dat&  of  the  will.     A  bequest,  if  on  Legacies, 

specific  under  the  old  law,  is  specific  {j)  14  Ch.  D.  856. 

also  under  the  new.     The  Wills  Act,  (k)  [1908]  2  Ch.  at  p.  499. 

s.  24,  gives  it  an  enlarged  operation  ;  (/)  First  edition,  p.  289.     It  will,  of 

but  the  nature  of  the  bequest  is  not  course,  be  remembered  that  the  first 

altered.     See    Bothamley    v.    Sherson,  edition  of  this  work  was  published  seven 

L.   R.,  20  Eq.  313;  Re  dray,  36  Ch.  years  after  the  passing  of  the  Wills  Act. 
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when  incapable  of  altering  his  will ;  in  either  case  the  newly-acquired  chapter  xii. 
estate  must,  it  is  conceived,  be  held  to  pass  by  the  devise  "  (m). 

As  regards  the  former  of  the  two  illustrations  given  by  Mr.  where  a  con- 

Jarman,  the  exact  case  does  not  seem  to  have  come  before  the  Courts,  'f^ry  inten- 

.  .  tion  IS  shewn 

and  the  dicta  on  the  pomt  are  not  consistent.     Thus  in  Castle  v.  by  nature  of 
Fox,  Malins,  V.-C,  expressed  a  decided  opinion  that  Mr.  Jarman's  ^P'''^'''''  §'**■ 
view  was  correct,  and  that  the  subsequently  acquired  house  in 
Grosvenor  Square  would  pass  by  the  devise  :   "  I  have  not  a  doubt 
about  it  "  (n).     But  other  judges  have  striven  to  find  a  reasonable 
meaning  in  the  act.      "Suppose,"  said  Knight  Bruce,  V.-C.  (o),  Contrary in- 
"  a  man  to  have  a  brown  horse  and  bequeath  it,  and  then  to  sell  it  g^ted  by 
and  buy  another  brown  horse,  and  die,  does  the  horse  of  which  he  nature  of  a 
was  possessed  at  the  time  of  his  death  pass  ?  "     Or  suppose  a  man 
to  have  a  picture,  say,  of  the  Holy  Family,  by  some  inferior  artist, 
and  to  bequeath  it  as  "  my  Holy  Family,"  then  to  sell  it,  and  after- 
wards to  acquire  a  far  better  one  on  the  same  subject  painted  by 
an  eminent  artist :  Wood,  V.-C,  thought  it  would  be  a  monstrous 
construction  to  hold  that  the  latter  picture  would  pass  ;    and  he 
observed  that  where  there  was  a  distinct  reference  to  a  distinct  and 
specific  thing  incapable  of  increase  or  diminution,  and  not  to  a 
genus,  there  was  an  indication  of  a  contrary  intention  sufficient  to 
exclude  the  rule  which  makes  the  will  speak  from  the  testator's 
death  (p).     If  the  question  should  ever  arise,  it  may  be  expected 
that  the  desire  to  avoid  a  "  monstrous  "  result  will  exercise  a  pre- 
ponderating influence  on  its  determination.     It  is  submitted  that 
the  true  principle  is  that  laid  down  by  Jessel,  M.  R.,  in  Sidney  v. 
Sidney  (q),  namely,  that  the  first  question  to  be  considered  is, 
what  does  the  will  mean  :  and  by  Lindley,  L.  J.,  in  Re  Portal  and 
Lamb  (r)  :    "  It  [sect.  24]  does  not  say  that  we  are  to  construe 
whatever  a  man  says  in  his  will  as  if  it  were  made  on  the  day  of  his 
death." 

It  seems  clear  that  if  the  description  of  the  thing  devised  or 
bequeathed  does  not  exactly  cover  the  thing  owned  by  the  testator 

(m)  The  terms  of  gift  here  supposed  work.] 

are  more  particular  than  those  in  Doe  (p)  Re    Qibson,   L.   R.,   2    Eq.   669. 

d.  York  V.  Walker,  12  M.  &  W.  691.  The    V.-C.    had   previously    expressed 

(n)  L.  R.,  11  Eq.  at  p.  551.  the  same  opinion  in  Ooodlad  v.  Burnett 

(o)  Emuss  V.  Snath,  2  De  G.  &  S.  722.  (1  K.  &  J.  341).      See  Macdonald  v. 

But  if  a  breeder  of  horses  should  be-  Irvine,  8  Oh.  D.  101. 

queath   "  his  yearlings,"   and  survive  (?)  L.  R.,  17  Eq.  at  p.  68. 

into  the  next  year,   the  yearlings  of  (r)  30  Ch.  D.  at  p.  55.     Followed  by 

the  latter  year  and  not  those  of  the  Joyce,  J.  in  Se  Evans,  post,  p.  414.     On 

former     (now     two-year-olds)     would  this  principle,  the  decision  in  Denholm's 

probably  be  held  to  pass.     [Note  by  Trustees  v.  Denholm,  [1908]  Sess.  Ca.  43, 

Mr.  Vincent,  in  the  4th  edition  of  this  seems  difficult  to  justify. 
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at  the  time  of  his  death,  the  latter  will  not  pass  by  the  mere  effect 
of  sect.  24.  The  case  of  Sidney  v.  Sidney  (s)  is  an  example  of  this 
principle. 

But  if  the  description  was  inaccurate  at  the  date  of  the  will,  no 
question  arises  as  to  the  operation  of  sect.  24.  Thus  in  Goodlad  v. 
Burnett  (t),  a  testatrix  bequeathed  "  my  four  Danish  bonds  "  for 
four  specified  amounts  ;  she  had  not,  at  the  date  of  her  will  or  at 
her  death,  any  Danish  bonds  of  those  amounts,  but  she  had,  at  the 
date  of  her  will  and  at  her  death,  Danish  bonds  which  she  had  taken 
in  exchange  for  bonds  bought  by  her  late  husband  at  prices  corre- 
sponding to  the  four  specified  amounts  :  it  was  held  by  Wood,  V.-C, 
that  this  was  a  case  of  misdescription,  and  that  the  exchanged 
bonds  passed  by  the  bequest. 

A  case  somewhat  similar  to  the  second  illustration  given  by  Mr. 
Jarman  is  Re  Portal  and  Lamb  (u).  There  the  testator  devised  to 
his  son  his  cottage  and  land  at  S.  ;  at  the  date  of  the  wiU  he  had  a 
small  cottage  with  land  held  with  it,  and  he  subsequently  con- 
tracted to  purchase  a  house  of  considerable  size  with  land  adjoining 
the  land  held  with  the  cottage  :  it  was  held  by  the  Court  of  Appeal 
(overruling  Kay,  J.,)  that  the  after-acquired  property  did  not  pass 
by  the  devise.  In  this  case  there  were  words  referring  to  the  land 
held  with  the  cottage  which  shewed  beyond  all  question  that  the 
testator  only  intended  to  devise  that  property  to  his  son.  "  It  is 
said  that  we  are  precluded  by  the  section  [24]  from  giving  effect  to 
this  plain  intention.  I  am  always  unwilling  to  strain  this  act  or 
any  other  act  in  such  a  way  as  to  defeat  a  man's  plain  intention. 
The  object  of  this  section  was  not  to  defeat,  but  to  give  effect  to, 
the  testator's  intention  "  (v). 

Conversely,  in  Re  Evans  (vv),  it  was  held  that  the  effect  of  a 
specific  devise  of  property,  by  a  clear  and  unambiguous  description, 
was  not  cut  down  by  an  alteration  in  the  property  made  after 
the  date  of  the  will. 

These  two  decisions  have,  it  is  to  be  hoped,  disposed  of  the 
notion  that  sect.  24  requires  a  will  to  be  construed  as  if  it  were 
made  on  the  day  of  the  testator's  death,  and  shew  that  Mr. 
Jarman's  apprehensions  as  to  the  effect  of  the  section  were  not 


(«)  L.  R.,  17  Eq.  65,  stated  ante, 
p.  411. 

(0  1  K.  &  J.  341.  This  decision 
was  relied  on  by  Joyce,  J.,  in  iJe  Slater, 
[1906]  2  Ch.  480 ;  [1907]  1  Ch.  665, 
but  in  that  case  the  exchange  took  place 
after  the  date  of  the  will. 


{u)  27  Oh.  B.  600 ;   30  Ch.  D.  50. 

(v)  Per  Lindley,  L.  J.,  30  Ch.  D.  at 
p.  55.  Other  passages  in  the  judg- 
ment are  cited  and  commented  on  in 
Re  aUUm,  [1909]  1  Ch.  345. 

(vv)  [1909]  1  Ch.  784.  Compare  Se 
Edwards,  infra. 
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well  founded,  in  cases  where   the  description  of  the  property  is  chaptek  xn. 
specific  (w). 

The  decision  in  Re  Champion  (x)  is  referred  to  later  (y),  with  refer- 
ence to  the  effect  of  the  word  "now,"  and  also  in  another  chapter  (2), 
because  it  turned  on  the  efiect  of  republication  by  codicil. 

In  Re  Potter  (a)  effect  was  given  to  sect.  24.  There  the  testator,  Examples  of 
who  owned  two  houses  X.  and  Y.,  each  with  land  attached,  by  his  ^^^^2*!^  "^ 
will  devised  them  to  different  persons ;  after  the  date  of  his  will 
he  leased  X.,  without  the  adjoining  land,  to  a  tenant  for  twenty-one 
years,  and  retained  in  his  own  occupation  Y.  and  the  piece  of  land 
adjoining  X.  :  it  was  held  by  Cozens-Hardy,  J.,  that  the  piece  of 
land  adjoining  X.  did  not  pass  by  the  devise  of  X.,  but  formed  part 
of  Y.  The  case  seems  near  the  line,  for  the  description  was 
specific  rather  than  general. 

So  in  Re  Butlin's  Estate  {b),  there  was  a  specific  devise  of  land 
which  at  the  date  of  the  will  was  subject  to  a  charge  for  %0l. ;  after 
the  date  of  the  will  the  testator  acquired  this  charge  under  such 
circumstances  as  to  shew  that  he  intended  it  to  merge :  it  was  held 
that  the  devise  passed  the  land  free  from  the  charge. 

In  Re  Slater  (c),  sect.  24  of  the  Wills  Act  was  treated  as  forming  Operation  of 
the  basis  of  the  doctrine  of  ademption.     In  that  case  the  testator  doctrine  of 
bequeathed  the  interest  arising  from  "  money  invested  in  the  ademption. 
Lambeth  Waterworks  Company  "  ;    after  the  date  of  the  wUl  the 
testator's  Lambeth  Waterworks  Company  stock  was  converted 
into  stock  of  the  Metropolitan  Water  ^^©ard  :  it  was  held  that  the 
bequest  did  not  operate  on  the  new  stock,  and  sect.  24  was  treated 
by  Joyce,  J.,  and  the  Court  of  Appeal  as  governing  the  case. 
But  would  not  the  result  have  been  the  same  if  sect.  24  had  never 
been  enacted  (d)  ?     The  case  did  not  fall  within  Oakes  v.  Oakes  or 
Morrice  v.  Aylmer  (e). 

The  decision  in  Re  Portal  and  Lamb  also  seems  to  answer  another  Effect,  where 

■  difficulty  felt  by  Mr.  Jarman  as  to  the  effect  of  sect.  24.     "  It  may  *han  oneTJb- 

even  happen,"  he  thought  (/) , "  that  by  a  strict  application  to  specific  ject  of  gift  at 

gifts,  of  the  principle  which  makes  the  will  speak  from  the  death,  testator. 

(w)  Cave  V.  Harris,  57  L.  J.  Ch.  62.  63  L.  T.  481,  and  other  cases  cited  post, 

(z)  [1893]  1  Ch.  101.  p.  416. 

(«)  Post,  p.  416.  (6)  [1907]  1  Ir.  R.  159. 

F   (2)  Ante,  p.  202.  (c)  [1906]  2  Ch.  480 ;  [1907]  1  Ch.  665. 

-  (a)  83  L.   T.   405.     If  the   testator  (d)  See  Roper,  Leg.  329,  where  the 

had  described  the  property  with  refer-  true  principle  is  stated, 

euce  to  its  condition  or  occupancy  at  (e)  See  Chap.  XXX. 

the  date  of  the  will,  the  result  would  (/)  First  edition,  p.  290. 
have  been  different ;    see  Ee  Edwards, 
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CHAPTER  XII.  a  gift  of  this  nature  might  be  invalidated  for  uncertainty.  For 
instance,  if  a  testator,  having  a  house  in  the  Strand,  devises  it  by 
the  description  of  his  house  in  the  Strand,  and  afterwards  acquires 
another  in  the  same  place,  and  holds  both  houses  at  the  time  of 
his  decease,  it  is  evident  that  the  statutory  provision  woidd,  in 
such  a  case,  by  bringing  both  the  houses  within  the  terms  of  the 
description,  render  the  devise  void  for  uncertainty  ;  unless  it  could 
be  ascertained  by  extrinsic  evidence  which  of  them  was  intended  (g). 
To  avoid  such  a  consequence,  probably  it  would  be  held  that  the 
fact  of  the  testator's  ownership  of  one  house  only  at  the  date  of  the 
will  was  a  sufficient  indication  of  his  meaning  that  house  ;  and  yet 
this  is,  pro  tanto,  a  departure  from  the  principle  of  the  enactment 
under  consideration ;  for  had  the  devise  been  in  terms  of  the  house 
in  the  Strand  which  should  belong  to  the  testator  at  his  decease, 
there  would  have  been  no  ground  for  distinguishing  between  the 
house  that  belonged  to  him  when  he  made  his  will,  and  that  which 
he  subsequently  acquired  :  so  that,  if  the  extrinsic  evidence  failed 
to  shew  which  of  the  two  houses  was  intended  (if,  indeed,  evidence 
is  admissible  in  such  a  case  [g),  the  plurality  would  be  fatal  to  the 


devise." 


t'  ;_N^ 


Whether 
sect.  24 
makes  words 
of  present 
time  point  to 
testator's 
death. 


"  Another  question,"  Mr.  Jarman  remarks  {h),  "  will  be  whether 
the  enactment  which  makes  the  wUl  speak  from  the  death  will  have 
the  effect  of  carrjring  forward  to  that  period  words  pointing  at  pre- 
sent time.  For  instance,  supposing  a  testator  to  bequeath  '  all  that 
messuage  in  which  I  now  reside,'  and  that  subsequently  to  the 
making  of  his  will  he  changes  his  residence  to  another  house  belong- 
ing to  him,  which  he  continues  to  occupy  until  his  death ;  does 
the  act  make  the  word  '  now  '  apply  to  the  house  occupied  by  the 
testator  at  his  death  ?  It  is  conceived  that  the  principle  will  not 
be  carried  such  a  length,  and  that  this  would  be  considered  as  a 
case  in  which  '  a  contrary  intention  appears  by  the  will.'  " 

Effect  was  given  to  the  word  "  now  "  in  Re  Edwards  (i),  where 
a  testator  bequeathed  to  A.  "  my  leasehold  house  and  premises 
.  .  .  where  I  now  reside."  After  the  date  of  the  will  part  of  the 
building  was  cut  off  from  the  rest  and  let  to  a  tenant :  but  it  was 
held  that  the  whole  passed  under  the  bequest.  This  case  was  the 
converse  of  those  which  usually  arise  under  sect.  24. 

On  the  other  hand,  in  Re  Champion  (y),  where  a  testator  devised 
land  which  he  described  as  being  "  now  in  my  own  occupation," 


ig)  See  Chap.  XV. 

{h)  First  edition,  p.  291. 


(i)  63  L.  T.  481. 
ij)  [1893]  1  Ch.  101. 
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North,  J.,  held  that  the  words  were  not  a  vital  part  of  the  descrip-  chapter  xn. 

tion,  and  that  the  devise  passed  some  land  purchased  and  occupied 

by  the  testator  after  the  date  of  the  will ;  but  the  Court  of  Appeal, 

■without  expressly  dissenting  from  this  view,  decided  the  case  on 

the  ground  that  the  testator  had  republished  his  will  by  a  codicil 

made  after  the  purchase  of  the  additional  land. 

Even  where  the  words  describing  the  subject  of  gift  are  general, 
yet  if  they  expressly  point  to  the  present  time,  and  are  manifestly 
used  with  reference  to  the  period  when  the  will  is  made  (h),  the 
•operation  of  the  act  is  excluded.  Thus,  in  Cole  v.  Scott  (I),  where  <^°^  ^-  Scott. 
by  will,  dated  the  29th  of  April,  1843,  the  testator,  after  devising, 
""  the  house  in  which  I  now  reside,"  and  also  making  another  devise 
of  the  "  residue  and  remainder  of  my  messuages,  &c.,  whereof  I 
am  now  seised  or  possessed,"  also  devised  and  bequeathed  "  all 
such  manors,  &c.,  as  well  freehold  as  copyhold  and  leasehold,  as 
are  now  vested  in  me,  or  as  to  the  said  leasehold  premises  shall  be 
vested  in  meat  the  time  of  my  death,  as  trustee  or  mortgagee,"  the 
question  was  whether  after-purchased  property  passed  under  the 
residuary  devise ;  and  it  was  held  by  ShadweU,  V.-C,  and,  on 
appeal,  by  Lord  Cottenham,  C,  that  the  after-purchased  property 
did  not  pass.  Both  judges,  especially  the  former,  relied  on  the 
contrasted  use  of  words  importing  a  distinction  between  the  estates 
then  vested  in  the  testator  and  those  he  might  thereafter  acquire, 
and  concluded  that  the  word  "  now  "  must  be  referred  to  the  date 
of  the  will.  If  the  will  had  been  undated,  the  L.  C.  thought  (for 
reasons  not  expressed)  that  "  now  "  must  under  the  act  be  referred 
to  the  time  of  the  death. 

But  whether  the  will  is  dated  or  not.  Cole  v.  Scott  is  not  an 
authority  for  giving  to  the  word  "  now  "  the  effect  of  excluding 
after-acquired  property  in  every  case  in  which  the  testator  gives 
that  of  which  he  is  "  now  seised  "  or  "  now  possessed."  Thus  in 
Wagstaff  v.  Wagstaff  (m),  a  gift  of  "all  my  ready  money,  shares, 
freehold  property,  plate,  pictures  and  any  other  property  that  I 
may  now  possess,  except  the  house  at  P.,"  was  held  by  Romilly, 
M.R.,  to  include  all  the  personal  property  of  the  testator  at 
his  death.  He  appears  to  have  thought  there  was  no  difference 
between  the  words  "  I  possess  "  and  "  I  now  possess."  As  a  matter 
-of  grammar,  both,  it  is  true,  express  the  present  time ;  but  upon  the 

(i)  See  Sugd.  K.  P.  S.  p.  372.  but  treated  by  the  Court  of  Appeal  as 

{l)  16  Sim.  259,  1  M.  &  Gord.  518.  a  binding  authority  in  Be  Ord,  12  Ch. 

See  also  Douglas  v.  Douglas,  Kay,  400.  D.  22. 

■Cole  V.  Scott  was  disapproved  by  MaUns,  (m)  L.  R.,  8  Eq.  229. 

V.-C,  in  Castle  v.  Fox  (supra,  p.  409), 


J. — VOL.  I. 
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CHAPTER  XII.  question  of  indicating  a  contrary  intention  within  the  act,  the  intro- 
duction of  the  word  "  now  "  seems  to  go  much  further  towards 
indicating  an  intention  to  give  only  what  the  testator  has  at  the 
time  (n).  Something  more  than  this  single  word,  however,  will 
generally  be  wanted  for  that  purpose  :  some  more  pointed  distinc- 
tion must  be  drawn  (at  least  in  the  case  of  a  general  gift)  between 
what  belongs  to  the  testator  at  one  time  and  what  belongs  to  him 
at  the  other.  And  "  now  "  has  never  been  so  construed  since  the 
act  as  to  produce  intestacy  (o). 

Again,  in  Re  Midland  Railway  Company  (p),  where  a  testator 

gave  "  all  that  my  messuage  situate  in  Bordgate  in  Otley,  wherein 

my  son  D.  now  resides,  with  the  stables  and  appurtenances  thereto 

belonging  and  therewith  occupied,"  and  afterwards  bought  a  piece 

of  land  adjoining  the  house,  which  he  attached  to  it  as  a  garden  ; 

it  was  held  by  RomUly,  M.R.,  that  the  garden  passed  with  the 

house.    In  his  opinion  it  was  as  if  the  testator  had  said,  "  I  give 

my  farm  Whiteacre,  now  in  the  occupation  of   J.   S.  " :    but  he 

added  that  if  the  devise  had  been  of  "  the  messuage  as  it  now  stands, 

and  the  lands  now  held  therewith  by  D.,"  it  would  not  have 

included  the  after-acquired  garden. 

Is  reference         In  the  case  first  put  by  the  M.R.,  the  reference  to  occupation  is 

to  oooupation  j^q^.  ^^^  essential  part  of  the  description  (q) :   in  the  second  it  is ; 

part  of  de-       the  subject  of  gift  cannot  be  identified  without  it,  and  the  word 

scrip  ion  .        «  ^^^  J)  ^Q^i^  confine  the  gift  to  land  so  occupied  at  the  date  of 

the  will  (r). 
Verbs  in  But  it  is  clear  that  words  which  merely  import  but  do  not  emphatic- 

presen  ense.  ^^^  refer  to  time  present,  as  a  general  devise  or  bequest  of  property, 
or  of  property  of  a  particular  genus,  of  which  I  "  am  seised  "  or 
"  am  possessed,"  will  generally  include  all  or  all  of  that  genus  to 
which  the  testator  is  entitled  at  the  time  of  his  death,  though 
acquired  after  the  date  of  the  wiU  (s).  And  the  effect  of  the  statute 
ought  not  to  be  frittered  away  by  catching  at  doubtful  expressions 
for  the  purpose  of  taking  a  case  out  of  its  operation  (t).  Thus  in 
Lilford  V.  Powys  Keck  (u),  where  a  testator  devised  aU  the  freeholds 

{n)  See  per  Turner,  L.  J.,  8  D.  M.  &  (r)  Hutchinson  v.  Barrow,  6  H.  &  N. 

GJ-  437-  583  ;    Williams  v.  Owen,  2  N.  R.  585  ; 

(o)  See  especially  Hepburn  v.  Skir-  Re  Edwards,  63  L.  T.  481. 

ving,  4  Jur.  N.  S.  651,  a  strong  decision,  (s)  Doe  d.  York  v.  Walker,  12  M.  & 

especially  as  to  the  bank  shares.  Wei.   591  ;    Lady  Langdale  v.  BriggSy 

(p)  34   Beav.    525.     That   a   devise  3  Sm.  &  Gif.  246,  8  D.  M.  &  G.  391. 

of   a  house   will   generally  carry   the  (t)  Per     Cotton,     L.J.',    Everett  '  v. 

garden,  see  post,  Chap.  XXXV.  Everett,  7  Ch.  D.  428. 

{q)  See  Ohamierlain  v.  Turner,  Cro.  (u)  30  Beav.  300 
Car.  129. 
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"  of  which  I  am  seised,"  and  then  devised  to  corresponding  uses  ohaptbe  xir. 
all  the  copyhold  and  leasehold  property  "  of  which  I  am  or  at  the 
time  of  my  death  shall  be  possessed";  it  was  held  by  Eomilly,  M.R., 
that  after-purchased  freeholds  passed  by  the  former  devise.  So 
in  Re  Ord  (v),  where  a  testator,  possessed  of  leaseholds  at  C,  part  of 
which  was  charged  with  a  mortgage  and  the  rest  with  an  annuity, 
devised  all  his  leasehold  lands  at  C,  charged  with  the  mortgage 
debts  charged  thereon,  "  and  also  with  the  annuity  now  charged 
thereon,"  to  his  son ;  and  afterwards  bought  other  leasehold  lands  at 
C. ;  it  was  argued  that  the  devise  was  confined  to  such  leaseholds  as 
were  charged  with  the  mortgage  and  annuity,  a  construction  which 
of  course  excluded  the  after-bought  lands  ;  but  it  was  held  by  the 
Court  of  Appeal,  affirming  the  decision  of  Hall,  V.-C,  that  the 
reference  to  the  charges  (which  was  not  quite  accurate)  was  in- 
sufficient to  deprive  the  words  of  gift  of  their  proper  interpretation 
under  the  act. 

"In  order  to  avoid  all  such  questions,"  as  Mr.  Jarman  remarks  (w),  Practical  sug- 
"a  testator  should  introduce  into  his  description  of  property  gesWon. 
specifically  disposed  of,  expressions  incapable  of  being  applied,  or 
not  likely  to  apply,  to  any  other.  He  should  give  the  '  house 
No.  23  in  Grosvenor  Square,'  or  '  his  farm  in  the  parish  of  A.  called 
B.,  now  in  the  occupation  of  C  (all  which  particulars  could  hardly 
coincide  in  two  instances),  or  all  his  lands  in  the  county  of  C.  to 
which  he  is  entitled  at  the  date  of  his  will.  The  latter  restriction 
seems  in  general  the  best,  as  it  precludes  the  possibility  of  after- 
acquired  property  being  let  in." 

It  has  hitherto  been  assumed,  and  the  assumption  pervades  all  Is  sect.  24 
the  cases,  that  the  words  of  the  act :  "  every  will  shall  be  construed,  property  ex^ 
with  reference  to  the  real  and  personal  estate  comprised  therein,  oepted  from 
to  speak  and  take  effect  as  if,"  &c.,  are  not  to  be  taken  in  their     ^^^^ 
literal  sense  as  meaning  "  real  and  personal  estate  then  actually 
comprised  therein,"  (i.e.,  devised  thereby).     It  is  plain  that  this 
sense  was  not  intended,  for   the  context  shews  that  the  enact- 
ment has  reference  to  property  not  then  actually  comprised  in 
the  will  (w).     The  true  meaning  appears  to  be  "  with  reference  to 

(u)  12  Cai.  D.  22.  of  the  4th  R.  P.  Report,  p.  80.     They 

[vv)  First  ed.  p.  291.  require  to  be  read  with  the  report,  which 

(mi)  See  per  Turner,  L.  J.,  8  D.  M.  &  says  (p.  24) :  "  We  propose  that  a  will 

G.  436  (where  the  word  "  is  "  is  mis-  shall  pass  property  of  any  description 

placed,   see  26    L.   J.    Ch.   49).      The  comprised  in  its  terms  which  a  testator 

words  of  the  act  appear  to  have  been  may  be  entitled  to  at  the  time  of  his 

hastily  adopted  from  the  "propositions"  death,  unless  a  contrary  intention  shall 
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CHAPTER    XII. 


Powers  of 
appointment. 


the  question  what  estates  are  comprised  in  any  disposition  in  the 
will."  If  this  is  so,  it  disposes  of  a  point  raised  and  left  unsettled 
in  Hughes  v.  Jones  [x),  namely,  whether  the  enactment  is  applicable 
to  exceptions  from  a  devise  ?  To  hold  that  it  is,  would  (it  was 
argued)  be  to  make  the  will  speak  from  the  death  with  reference  to 
property  excluded  from  it,  whereas  the  act  makes  it  so  speak  only 
with  reference  to  property  comprised  in  it.  This  argument  proceeds 
upon  a  mistake.  The  whole  question  is,  what  is  comprised  in  the 
terms  ?  This  cannot  be  answered  without  taking  into  considera- 
tion and  construing  all  the  terms  of  the  description,  as  well  those 
which  exclude  as  those  which  include.  And  if  a  man  devises  all  his 
real  estate  except  his  copyholds  or  except  his  estates  in  the  county  of 
B.,  or  bequeaths  all  his  stock  except  consols,  good  sense  requires 
that  both  parts  of  the  description,  being  equally  general  or  generic, 
should  be  construed  to  speak  as  from  the  same  time.  If  the  excep- 
tion, or  exclusive  portion,  refers  to  an  actually  existing  state  of 
things,  it  must,  of  course,  be  construed  to  speak  as  from  the  date 
of  the  will,  just  as  inclusive  terms  having  a  similar  bearing  must 
be  construed.  If  the  wiU  goes  on  to  make  a  distinct  disposition  of 
the  excepted  property,  with  the  result  that  what  is  excluded  from 
one  devise  is  included  in  the  other,  the  question  (if  question  it  is) 
can  hardly  be  said  to  arise  (y). 

The  efEect  of  sect.  24  on  appointments  under  powers  is  considered 
in  another  chapter  (2). 


Sect.  24  does 
not  supply 
testamentary 
capacity. 


III. — As  to  Testamentary  Capacity,  &c. — The  24th  section  of 
the  Wills  Act  does  not  in  any  manner  affect  the  question  of  testa- 
mentary capacity.  Thus  although  the  wiU  of  a  woman,  under 
coverture  at  the  time  of  making  it,  may  operate  by  force  of  sect.  24 
to  dispose  of  separate  property  afterwards  acquired  by  her  (a),  or 
as  the  execution  of  a  general  power  afterwards  conferred  upon 
her  (6),  the  wiK  of  a  married  woman,  dying  before  5th  December  1893, 


appear  by  the  will.  If  this  recom- 
mendation be  adopted  the  law  respect- 
ing the  time  from  which  a  devise  of 
freehold  or  copyhold  estate  is  to  be 
considered  to  take  efEect  will  be  pre- 
cisely similar  to  that  which  is  at  present 
in  force  as  to  personal  estate."  And 
this  recommendation  is  referred  to  as 
follows  (p.  29) : — ■"  If  as  we  have  pro- 
posed  wills  be  made  to  speak  with 
reference  to  the  property  comprised  in 
them  as  at  the  time  of  the  testator's 
death,"  &c. 


{x)  1  H.  &  M.  765. 

(y)  See  Lysaght  v.  Edwards,  2  Ch. 
D.  521,  522  ;  Ee  Scarih,  10  Ch.  D.  499, 
better  reported  40  L.T.  184.  (The  above 
paragraph,  as  to  property  excepted  from 
a  devise,  with  the  notes,  is  taken  verba- 
tim from  the  4th  ed.  of  this  work,  by  Mr. 
Vincent.) 

(z)  Chap.   XXIII. 

(a)  Willock  V.  Nobk,  L.  R.,  7  H.  L., 
p.  599. 

(6)  Thomas  v.  Jones,  2  J.  &  H.  475, 
1  D.  J.  &  S.  63. 
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acquires  no  validity  under  this  section  by  the  mere  fact  of  her  chapter  xn. 
having  survived  her  husband  and  being  discovert  at  the  time  of 
her  death  (c).  The  statute  does  not  make  an  instrument  valid 
which  through  the  personal  disability  of  the  testator  was  invalid 
in  its  inception.  Hence  if  a  married  woman,  dying  before  5th  Decem- 
ber 1893,  made  a  will  during  coverture  and  survived  her  husband, 
the  will  was  inoperative  to  dispose  of  property  acquired  by  her 
after  her  husband's  death,  unless  she  re-executed  or  republished  it  (c). 
And  the  Married  Women's  Property  Act,  1882,  did  not  alter 
the  law  in  this  respect  {d).  But  as  regards  women  dying  after 
5th  December  1893,  the  law  has  been  altered  by  the  Married 
Women's  Property  Act,  1893,  which  dispenses  with  the  necessity  of 
re-execution  or  republication  in  the  cases  above  referred  to  (e). 

If,  after  the  execution  of  a  will,  a  statute  is  passed  which  pro-  Where  there 
duces  an  alteration  in  the  effect  of  the  wUl,  and  the  testator  leaves  i^^law'^^^ '" 
the  will  unaltered,  the  question  arises  whether  he  intends  that  it  between  wUl 
shall  take  efEect  according  to  the  altered  law.    It  is  clear  that  if  the  ^""^  '^^**^" 
alteration  of  the  law  is  one  which  merely  affects  the  administration 
of  the  testator's  estate  (as  in  the  case  of  the  Apportionment  Act, 
1870),  it  applies  to  the  estate  of  a  testator  whose  wUl  was  made 
before  the  law  was  altered  (/).     But  a  statute  does  not,  as  a  general  Does  not 

rule,  alter  the  construction  of  words  contained  in  a  will  made  before  affect  oon- 

stniotion. 
the  act  was  passed :   thus  a  bequest  to  A.  of  the  dividends  on  a 

specific  sum  of  stock,  contained  in  a  will  made  before  1870,  gives 

the  accrued  and  accruing  dividends  to  A.  (g). 

But  in  Re  Bridger  {%),  a  testator,  by  will  made  in  June  1891,  gave  Distinction 

"  such  part  of  my  residuary  trust  estate  which  may  by  law  be  menUrT**' 

given  to  charitable  purposes  unto  the  Brompton  Hospital "  and  capacity  is 

as  to  the  remainder  to  A.     The  Mortmain  and  Charitable  Uses 

Act,  1891,  was  passed  on  the  5th  August  1891,  and  the  testator 

died  in  1892  :  it  was  held  that  the  act  applied,  and  that  the  hospital 

was  entitled  to  the  whole  of  the  residue.     The  Court  considered  that 

sect.  24  of  the  Wills  Act  took  efEect,  and  that  the  principle  laid 

down  in  Jones  v.  Ogle  and  Re  March  does  not  apply  to  a  general 

(c)  Wilhck  V.  Noble,  supra ;   In  bonis  {g)  Jones  v.  Ogle,  L.  E.,  8  Ch.  192. 

Wollasion,  32  L.  J.  Prob.  171.  The  same  principle  was   acted  on   in 

{d)  Be  Price,  28  Ch.  D.  709.  Be  March,  27  Ch.  D.  166,  although  it 

(e)  See  above,  p.  58.  appears  from  subsequent  decisions  that 

(/)  Iiavirence  v.  Laivrence,  26  Ch.  D.  the  statute  in  question  in  that  case  has 

795.     See  Hasluck  v.   Pedley,   L.   R.,  not,  in  fact,  altered  the  law.     See  Be 

19  Eq.  271,  and  Constable  v.  Constable,  Jupp,  39  Ch.  D.  148,  cited  post.  Chap. 

11  Ch.  D.  681  ;   in  each  of  those  cases  XT  J. 

the  testator  made  a  codicil  after  the  (i)    [1894]     1  Ch.   297 ;    Be   Hume, 

act  came  into  operation.  [1895]  1  Ch.  422. 
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CHAPTER  XII.  devise  or  bequest  where  the  testator's  testamentary  power  is 
increased  between  the  date  of  his  will  and  that  of  his  death. 

CJhangein  In  Re  Rayer  (j),a  testator,  by  his  will  made  in  1882,  bequeathed 

eath  duties,  certain  annuities  charged  on  land,  and  directed  that  they  should 
be  paid  without  any  deduction  except  for  legacy  duty  and  income 
tax.  By  the  Customs,  &c..  Act,  1888,  legacy  duty  was  abolished 
in  respect  of  annuities  charged  on  the  real  estate  of  any  person 
djring  after  1st  July  1888,  and  succession  duty  was  substituted. 
The  testator  afterwards  made  a  codicil  by  which  he  confirmed  his 
win,  and  died  in  1892.  It  was  held  by  Farwell,  J.,  that  the  testator 
by  republishing  his  will  intended  it  to  take  effect  subject  to  the 
alteration  in  the  law,  and  that  the  annuitants  were  liable  to  suc- 
cession duty. 

(j)  [1903]  1  Ch.  685. 
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I. — General  Principles. — "  The  liability  of  a  testamentary  gift 
to  failure,  by  reason  of  the  decease  of  its  object  in  the  testator's 
lifetime,  is,"  says  Mr.  Jarman  (a),  "  a  necessary  consequence  of 
the  ambulatory  nature  of  wills ;  which  not  taking  effect  until  the 
death  of  the  testator,  can  communicate  no  benefit  to  persons  who 
previously  die  :  in  like  manner  as  a  deed  cannot  operate  in  favour 
of  those  who  are  dead  at  the  time  of  its  execution." 

There  is,  indeed,  an  anomalous  class  of  cases  constituting  an 
exception  to  the  general  rule  of  lapse  :  they  are  said  to  depend  on 
the  mixed  principle  of  bounty  and  obligation  (6),  namely,  that 
where  the  intention  of  a  testator  in  giving  a  legacy  is  not  merely 
boimty  to  the  legatee,  but  the  discharge  of  an  obhgation  recog- 
nized by  the  testator,  although  not  legally  enforceable,  the  legacy 
does  not  lapse  by  the  death  of  the  legatee  in  the  testator's  lifetime. 
Thus,  if  the  testator  makes  a  bequest  for  the  payment  of  a  debt 


(a)  Firsted.p.293.  The  term  "  lapse  " 
is  generally  applied  to  failure  by 
the  death  of  the  devisee  or  legatee  in 
the  testator's  lifetime,  but  it  is  some- 
times used  in  a  wider  sense,  as  for  in- 
stance in  the  case  of  the  failure  of  a  con- 
tingent gift  by  reason  of  the  event  not 
taking  place  :  Smdl  v.  Dee,  2  Salk.  415  ; 
He  Parker,  [1901]  1  Ch.  408.  So  where 
there  was  a  gift  of  consumable  articles 
to  A.  for  life,  or  so  long  as  she  should 
remain  unmarried  (equivalent  to  an 
absolute  gift),  it  was  held  that  the 
marriage  of  A.  in  the  testator's  lifetime 


General  prin- 
ciple respect- 
ing lapse. 


No  lapse 
where  gift 
is  made  in 
discharge 
of  mor^ 
obligation. 


caused  a  result  similar  to  that  of  her 
death  in  his  lifetime :  Andrew  v.  Art- 
drew,  1  CoU.  690.  "  Lapse  "  is  not  used 
to  signify  the  failure  of  a  testamentary 
gift  by  reason  of  its  illegality :  see 
Champney  v.  Davy,  11  Ch.  D.  949. 
But  it  is  sometimes  used  by  testators  in 
the  sense  of  being  revoked  :  thus  in  Re 
Wand,  [1907]  1  Ch.  391,  the  testator 
directed  that  it  a  certain  event  hap- 
pened in  his  lifetime  the  share  given  to 
a  legatee  should  lapse  and  form  part  of 
the  residue. 

(6)  Philips  V.  PhiUps,3B.a,.  at  p. 300- 
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Provisions  of 
WiUs  Act. 

Effect  of 
lapse. 

Lapse  not 
prevented  by 
words  of 
limitation : 
— real  estate 


— personalty. 


♦Effect  of 

death  of 

debtor 

upon 

clause 

forgiving 

debts. 


which  is  barred  by  the  Statute  of  Limitations  (c),  or  by  the  bank- 
ruptcy law  {d),  the  bequest  takes  efEect,  notwithstanding  the  death 
of  the  creditor  in  the  testator's  lifetime.  So  if  a  married  woman 
makes  a  bequest  or  appointment  for  the  purpose  of  discharging  a' 
moral  obligation,  there  is  no  lapse  by  the  death  of  the  legatee  in 
her  lifetime  (e).    It  is  different  where  the  debt  has  been  released  (/). 

The  exceptions  to  the  doctrine  of  lapse  introduced  by  the  Wills 
Act  are  considered  in  a  later  part  of  this  chapter. 

The  efEect  of  lapse,  beyond  the  mere  failure  of  the  gift  itself,  is 
considered  in  connection  with  residuary  devises  and  bequests  (gr). 

Mr.  Jarman  continues  (h) :  "  The  doctrine  applies  indiscrimin- 
ately to  ^ts  with  and  gifts  without  words  of  limitation.  Thus,, 
if  a  devise  be  made,  to  A.  and  his  heirs,  or  (unless  the  will  be  regu- 
lated by  the  new  law)  to  A.  and  the  heirs  of  his  body,  and  A.  die 
in  the  lifetime  of  the  testator,  the  devise  absolutely  lapses,  and  the 
heir,  special  or  general  (as  the  case  may  be),  of  A.  takes  no  interest 
in  the  property,  he  being  included  merely  in  the  words  of  limitation, 
i.e.,  in  the  terms  which  are  used  to  denote  the  quantity  or  duration 
of  the  estate  to  be  taken  by  the  devisee,  through  whom  alone  any 
interest  can  flow  to  such  heir  (i). 

"  Bequests  of  personal  property,  of  course,  are  subject  to  the 
same  rule  (j)  ;  and  it  is  observable  that,  in  applying  it  to  such 
bequests,  a  legacy  to  one  and  his  executors  or  administrators  is 
construed  as  a  mere  absolute  gift  (k) ;   for  the  circumstance  that. 


(c)  WiUiamson  v.  Naylor,  3  Y.  &  C. 
208.  Compare  the  rule  that  an  execu- 
tor may  pay  or  retain  a  statute-barred 
debt,  referred  to  in  Chaps.  LIII.  and 
LIV. 

(d)  Philips  V.  Philips,  3  Ha.  281 ;  Be 
Sowerhy's  Trust,  2  K.  &  J.  630.  The 
bequest  is  liable  to  legacy  duty  :  Turner 
V.  Martin,  TD.U.&  G.  429. 

(e)  Stevens  v.  King,  [1904]  2  Ch.  30. 
(/)  Coppin  V.  Goppin,  2  P.  W.  295. 

As  to  the  effect  of  a  bequest  to  a  creditor 
of  a  statute-barred  debt,  see  Chap. 
XXX.  As  to  the  effect  of  a  covenant 
not  to  sue,  see  Oolds  v.  Greenfield,  2  Sm. 
&  G.  476. 

(?)  Post,  Chaps.  XXV.  and  XXIX. 

(A)  First  ed.  p.  293. 

(i)  Brett  v.  Bigden,  Plow.  345  ;  Fuller 
V.  Fuller,  Cro.  El.  422  ;  Wynn  v.  Wynn, 
3  Br.  P.  C.  Toml.  95  ;  Button  v.  Simp- 
son, 2  Vern.  722  ;  see  also  Good/right  v. 
Wright,  1  P.  W.  397  ;  Ambrose  v.  Hodg- 
son, 3  Br.  P.  C.  Toml.  416.  The  reader 
wiU  remember  that  at  the  time  when 
Mr.  Jarman  wrote,  most  wills  were 
regulated  by  the  old  law,  under  which 


words  of  limitation  (or  equivalent  ex- 
pressions) were  required  to  pass  an 
estate  of  inheritance  in  real  property. 

(;")  A  gift  of  a  sum  of  money  for  pur- 
chase of  an  annuity  may  be  the  subject 
of  lapse,  Be  Draper's  Trust,  58  L.  T.  942. 

*{k)  Stone  v.  Evans,  2  Atk.  86 ;  El- 
liott  V.  Davenport,  I  P.  W.  83,  2  Vem. 
521,  "  where  the  legacy  was  of  a  debt, 
which,"  as  Mr.  Jarman  remarks,  "  is 
liable  to  lapse  equally  with  gifts  in  any 
other  form  (Toplis  v.  Baker,  2  Cox, 
118).  It  is  true  that  in  Sibthorpe  v. 
Moxton  (or  Moxom),  1  Ves.  49,  3  Atk. 
580,  Lord  Hardwicke  held  that  th& 
forgiving  of  a  debt,  coupled  with  a 
general  direction  to  the  executor  to 
deliver  up  the  security  (without  saying 
to  whom),  operated  as  a  release,  though 
the  legatee  died  in  the  testator's  life- 
time ;  his  lordship  thinking  that  the 
latter  words  imported  that  the  security 
should  be  delivered  up,  whether  the 
debtor  were  living  or  not,  and  which  he 
considered  would,  beyond  all  question, 
be  the  effect  of  the  words  of  direction 
standing   alone ;    though   he   admitted 
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in  regard  to  personalty,  words  of  limitation  are  not  requisite  to  chapter  xm. 
carry  the  absolute  interest,  has  been  considered  as  insufficient  to 
denote  an  intention  to  make  the  executors  or  adnunistrators  substi- 
tuted and  independent  objects  of  gift.  And  where  the  devisee  or 
legatee  happens  to  be  dead  when  the  will  is  made,  thp  words  of 
hmitation  are  equally  inoperative  to  let  in  the  representatives  of 
the  deceased  person  (I). 

"  And  even  a  declaration  that  the  devise  or  bequest  shall  not  Effect  of  de- 
lapse,  does  not  per  se  prevent  it  from  failing  by  the  death  of  the  olaration  that 
object  in  the  testator's  Hfetime,  since  negative  words  do  not  amount  not  lapse, 
to  a  gift ;   and  the  only  mode  of  excludiag  the  title  of  whomsoever 
the  law,  in  the  absence  of  disposition,  constitutes  the  successor  to 
the  property,  is  to  give  it  to  some  one  else(TO).     A  declaration  to 
this  effect,  however,  following  a  bequest  to  a  person  and  his  exe- 
cutors or  administrators,  would  be  considered  as  indicating  an 
intention  to  substitute  the  executors  or  administrators,  in  the 
event  of  the  gift  to  the  original  legatee  failing  by  lapse  (w)." 

Where  the  bequest  is  to  A. ,  and, "  in  case  of  his  death,  to  his  execu-  cases  of  sub- 
tors  or  administrators,"  or  "  to  his  legal  personal  representatives,"  stitution. 
there  can,  of  course,  be  no  doubt  that  the  gift  does  not  fail  (o) ;  the 


that,  in  regard  to  the  administration 
of  assets,  it  was  to  be  considered  as  a 
legacy.  In  Maitland  v.  Adair,  3  Ves. 
231,  the  words  were,  '  I  return  A. 
his  bond.'  A.  died  in  the  testator's 
lifetime,  and  it  was  held  that  the  legacy 
lapsed.  This  case  is  overlooked  by  Mr. 
Roper  (Treat.  Leg.  411),  who  lays  more 
stress  on  the  merely  verbal  distinction 
between  the  giving  and  forgiving  of  a 
debt  than  seems  warranted  by  the  prin- 
ciples of  the  cases  "  (note  in  Isted.  p. 
294).  In  Izon  v.  Butler,  2  Price,  34, 
the  words  were,  "  I  remit  and  forgive, 
&c.,  and  I  direct  the  bond  to  be  delivered 
up,"  and  it  was  held  that  the  legacy 
lapsed  by  the  death  of  the  debtor 
in  the  testator's  lifetime.  Thomson, 
C.B.,  said  he  had  always  been  at  a  loss 
to  understand  the  distinction  between 
giving  and  forgiving.  In  South  v. 
Williams,  12  Sim.  566,  where  the  testa- 
tor directed  a  balance  of  debts  due  from 
A.,  and  property  bequeathed  to  A.'s 
wife  to  be  struck,  and  the  surplus  to  be 
paid  to  or  secured  by  the  legatee,  Sir  L. 
ShadweU  thought  A.  was  released  from 
the  debts,  though  his  wife  died  in  the 
lifetime  of  the  testator ;  compare  Davis 
V.  Elmes,  1  Beav.  131. 

(I)  Mayhank  v.  Brooks,  1  Br.  C.  C.  84, 
(where  the  question  arose  whether  evi- 
dence of  the  testator's  knowledge  of  the 


death  of  the  legatee  was  admissible, 
post,  Chap.  XV. ) ;  and  a  confirmation 
of  a  will  by  codicil  will  not  prevent  lapse 
where  the  legatee  has  died  between  the 
dates  of  the  will  and  codicil,  although 
the  legacy  was  given  to  the  legatee,  her 
executors,  &c.,  Hutcheson  v.  Hammond, 
3  Br.  C.  C.  127. 

(m)  Post,  Chap.  XXI.  So  a  direction 
that  the  heir  at  law  shall  not  take  the 
proceeds  of  sale  of  land  in  ease  of  lapse, 
is  ineffectual :  Fitch  v.  Weber,  6  Ha. 
145  ;  post.  Chap.  XXII. 

(»)  Smey  V.  Cook,  3  Atk.  572. 
In  Be  Wilder's  Trusts,  27  Bea.  418, 
there  were  express  words  of  substi- 
tution. But  a  declaration  that  a  legacy 
shall  vest  in  the  legatee  immediately 
upon  execution  of  the  will,  following  a 
gfft  to  one,  his  executors,  administra- 
tors and  assigns,  wiU  not  prevent  lapse, 
Browne  v.  Hope,  L.  R.,  14  Eq.  343. 

(o)  Longv.  Watkinson,  17  Beav.  471 ; 
HincMiffe  v.  Westivood,  2  De  G.  &  S. 
216  ;  Hewitson  v.  Todhunter,  22  L.  J. 
Ch.  76,  Be  Seymour's  Trusts,  John.  472  ; 
Be  Clay,  54  L.  J.  Ch.  648,  cited  post. 
Chap.  XU.  See  Maxwell  v.  Maxwell, 
Ir.  R.,  2  Eq.  478,  where  the  question 
arose  whether  substitution  took  place 
in  the  case  of  a  person  who  was  dead  at 
the  date  of  the  wiU ;  infra. 
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CHAPTER  xiii.  only  question  then  is,  who  are  the  persons  to  take  beneficially,  a 
point  which  will  be  treated  of  hereafter.  But  where  there  was  a 
direction  to  pay  legacies  within  sis  months,  and  a  gift  to  the  children 
of  the  legatee,  in  case  of  the  legatee's  death  "  not  having  received 
his  legacy,"  it  was  held,  nevertheless,  that  the  legacy  lapsed  by 
his  death  in  the  testator's  hfetime  (p).  And  if  property  is  given  to 
A.  for  life  and  then  to  B.,  or  in  the  event  of  his  death  to  his  executors 
or  administrators,  this  is  taken  to  mean  death  during  A.'s  life 
interest,  so  that  if  B.  predeceases  the  testator  the  gift  lapses  (q). 

In  Re  Valdez's  Trusts  (r),  a  share  of  residue  was  given  to  A., 
and  in  case  of  her  death,  to  her  executors  or  administrators  ;  A. 
died  in  the  testator's  lifetime,  having  bequeathed  the  residue  of 
her  property  to  the  testator  himself ;  it  was  held  that  the  interest 
given  by  the  testator's  will  to  the  legatee,  and  in  case  of  her  death 
to  her  representatives,  was  not  disposed  of  by  his  will. 

In  Maxwell  v.  Maxwell  (s)  a  testator  made  a  bequest  to  "  my 
younger  sons  or  their  executors  "  ;  at  the  date  of  the  wUl  A.,  one  of 
his  younger  sons,  was  dead :  it  was  held  that  A.'s  share  did  not 
lapse,  but  went  to  his  administratrix.  This  construction,  however, 
turned  on  the  fact  that  the  testator  had  many  years  before  by  deed 
appointed  a  fund  in  favour  of  his  younger  sons,  including  A.,  who 
was  then  living,  and  that  by  his  will  he  directed  the  fund  to  be 
paid  "  to  my  yoxmger  sons  or  their  executors,"  "  according  to  my 
appointment." 

If  property  is  bequeathed  to  A.  for  life  and  after  his  death  to  B. 
or  his  executors,  administrators,  or  assigns,  this  merely  means 
that  the  gift  is  to  vest  in  B.  at  the  testator's  death,  so  that  if  B. 
predeceases  the  testator  the  bequest  lapses  (t). 

The  question  whether  a  gift  to  "A.  or  his  heirs,"  or  to  "  A.  or 

his  issue,"  or  the  like,  is  a  substitutional  gift,  or  whether  the 

word  "  or  "  should  be  construed  "  and,"  is  discussed  in  another 

chapter  (m). 

Beneficial  gift      If  the  gift  is  to  A.  for  life  and  then  to  B.  or  in  case  of  his  death  to 

by  way  of        jjjg  children,  or  next  of  kin,  or  the  like,  then  the  gift  to  the  children, 
substitution.  1         „.  ,,,'., 

&c.,  takes  effect,  although  B.  dies  m  the  lifetime  of  the  testator  (v). 

(p)  Smith    V.   Oliver,   11  Beav.  494  (s)  Ir.  R.,  2  Eq.  478. 

(as  to  this  case  see  Be  Green's  Estate,  (t)  Leach  v.  Leach,  35  Bea.  185 ;  Re 

1   Dr.   &   Sm.  73) ;    Tidwell  v.    Ariel,  Hopkins'  Trusts,  2  H.  &  M.    411 ;   Re 

3  Madd.  403 ;  Re  Porter's  Trust,  4  K.  Masterson,     [1902]      Week.     N.     192 

&  J.,  195.  ("  heirs  or  assigns  "). 

(?)  Oorbyn  v.   French,   4  Ves.  418 ;  («)  Chap.  XXXVI. 

Bone  V.   Cooh,  M'Q.  168  ;   see  Chaps.  (v)  Re  Porter's  Trust,  4  K.  &  J.  188, 

XXXVI.  and  LVII.  discussed    more   in    detail    in    Chap. 

ir)  40  Ch.  D.  159.  XXXVI. 
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When  a  share  of  residue  is  settled  upon  a  person  for  life  with  chapter  xm. 
remainder  to  other  persons,  and  the  original  legatee  dies  in  the  Settled  shares 
lifetime  of  the  testator,  the  question  often  arises  whether  the  bequest  °  ^^^  ™' 
lapses,  or  whether  it  takes  efiect  for  the  benefit  of  the  remainder- 
men.    In  Stewart  v.  Jones  [w),  the  testator  gave  his  residuary 
estate  upon  trust  for  such  of  his  children  as  should  attain  twenty- 
one  or  being  daughters  should  attain  that  age  or  marry,  and  went 
on  to  direct  that  "  the  share  to  which  each  of  my  daughters  on 
attaining  twenty-one  or  marrying  shall  become  entitled  imder  the 
trusts  aforesaid  "  should  be  held  upon  trust  for  her  for  life  with 
remainder  to  her  children :  it  was  held  that  the  children  of  a  daughter 
who  predeceased  the  testator  took  nothing. 

This  decision  was  disapproved  by  Malins,  V.-C,  in  Re  Speak- 
man  (x),  but  its  principle  was  carried  even  further  by  the  Court  of 
Appeal  in  Re  Roberts  (y).  There  the  testator  bequeathed  his  resi- 
duary estate  upon  trust  for  a  nephew  and  three  nieces  by  name  in 
equal  shares,  with  a  clause  of  accruer  to  take  effect  on  the  death  of 
any  of  them  under  twenty-one,  and  a  proviso  that  the  share  of 
each  niece  should  be  held  upon  trust  for  her  for  Hfe,  and  after  her 
death  upon  such  trusts  as  she  should  appoint,  and  in  default  of 
appointment  upon  trust  for  her  children,  and  failing  children  for 
her  statutory  next  of  kin.  One  of  the  nieces  predeceased  the 
testator,  leaving  a  child  who  survived  him.  It  was  held  that  her 
share  lapsed.  But  in  Re  Pinhorne  (z),  the  testator  gave  his  residuary 
estate  upon  trust  for  his  four  sisters  by  name  in  equal  shares, 
subject  to  a  proviso  that  the  share  of  each  should  be  held  upon  trust 
for  her  for  life,  with  power  to  appoint  a  life  interest  to  a  husband, 
and  after  her  death  for  her  children  at  twenty-one  or  marriage. 
One  of  the  sisters  predeceased  the  testator,  leaving  infant  children, 
and  it  was  held  by  Chitty,  J.,  that  her  share  had  not  lapsed,  and 
that  the  children  were  entitled  to  it  contingently  on  attaining 
twenty-one  or  marrying.  Chitty,  J.,  pointed  out  that  in  Stewart 
V.  Jones,  the  gift  being  to  a  class,  there  was  no  question  of  lapse  (a), 
and  that  no  one  co\ild  take  a  share  as  a  member  of  the  class  unless 
he  or  she  survived  the  testator,  while  in  Re  Roberts  the  clause  of 
accruer  made  it  impossible  to  say  that  any  niece  took  a  fixed  share  of 
the  residue.  In  Re  Powell  (b),  Cozens-Hardy,  J. ,  followed  Re  Pinhorne. 

(w)  3  De  G.  &  J.  532.     See  Words-  (z)  [1894]  2  Ch.  276. 

tvorth  V.  Wood,  i  My.  &  C.  641.     The  (o)  Section  ii.,  mfra. 

cases  of  Rheeder  v.  Ower,  3  Br.  C.  C.  240,  (6)  [1900]    2  Ch.   525.     Both  these 

and  VarUy  v.  Winn,  2  K  &  J.  700,  are  decisions  were  referred  to  in  the  Court 

stated  in  Chap.  LVII.  of  Appeal  in  Re  Whitmore,  [1902]  2  Ch. 

(x)  4  Ch.  D.  620.  66,  without  disapproval :  the  last  cas 

(y)  27  Ch.  D.  346,  30  Ch.  D.  234.  is  cited  in  Chap.  LVII. 


428 


DOCTRINE   OF   LAPSE. 


CHAPTER  Xm. 

Contingent 
gifts. 


Acceleration 
by  lapse  of 
prior  limita- 
tions. 

CuUha  V. 


Lapse  of 
power. 


If  a  legacy  is  given  to  A.  with  a  gift  over  to  B.,  on  the  death  of  A. 
in  certain  circumstances,  and  A.  dies  in  those  circumstances  during 
the  testator's  lifetime,  the  legacy  does  not  lapse  :  as  where  the  legacy 
is  to  go  over  to  B.,  on  the  death  of  A.  under  twenty-one,  and  A. 
dies  under  that  age  during  the  testator's  lifetime  (c).  Nor  does 
the  fact  that  the  legatee  is  a  married  woman,  and  that  the  gift  over 
is  to  her  next-of-kin,  exclusive  of  her  husband,  afford  any  presump- 
tion that  it  was  only  intended  to  take  effect  in  the  event  of  her 
surviving  the  testator  {d).  But  if  it  becomes  impossible  for  the 
gift  over  to  take  effect,  and  then  A.  dies  during  the  lifetime  of  the 
testator,  the  legacy  lapses  :  as  where  a  legacy  is  given  to  A.  and 
if  he  dies  before  completing  his  apprenticeship,  then  to  B.,  and 
A.  dies  during  the  lifetime  of  the  testator  after  completing  his 
apprenticeship,  the  legacy  lapses  (e). 

The  effect  of  lapse  in  accelerating  subsequent  limitations  is 
considered  elsewhere  (/). 

In  Culsha  v.  Cheese  (g),  A.  devised  Blackacre  to  uses  and  upon 
trusts  under  which  B.  had  a  certain  share  and  interest,  and  C,  D., 
and  E.  took  the  residue.  B.  by  wiU  devised  Whiteacre  "  to  and 
upon  the  uses,  trusts,  &c.,  in  and  by  A.'s  wiU  expressed,  declared, 
and  contained  of  and  concerning  the  same."  C,  D.,  and  E.  all  died 
in  the  lifetime  of  B. :  it  was  held  by  Wigram,  V.-C,  on  the  authority 
of  Yovde  V.  Jones  (h),  that  as  the  will  of  A.  declared  no  uses  of 
Whiteacre,  the  devise  contained  in  B.'s  wiU  failed ;  this  being  the 
real  ground  of  the  decision,  the  Vice-Chancellor  remarked :  "It 
was  therefore  gratuitously,  though  not  extrajudicially,  that  in 
the  course  of  the  argument  I  said  that  the  wife's  wiU  must  speak 
from  her  own  death,  and  that  no  person  who  did  not  survive  her 
could  take  under  her  wUl,  even  if  the  trusts  of  her  wiU  could  be 
found  in  that  of  her  husband."  The  case  is,  however,  conamonly 
cited  as  an  authority  on  the  question  of  lapse. 

A  power  created  by  will  lapses  by  the  death  of  the  donee  before 
the  donor  (*'). 
The  question  whether,  if  a  power  of  appointment  among  a 


(c)  Barrel  v.  Molesworth,  2  Vern.  378  ; 
Willing  v.  Baine,  3  P.  W.  115 ;  Hum- 
phreys V.  Howes,  1  R.  &  M.  639;  Re 
Green's  Estate,  1  Dr.  &  Sm.  68 ;  Rach- 
hum  V.  De  la  Mare,  2  D.  J.  &  S.  74,  and 
other  oases  cited  in  Chap.  LVII. 

(d)  Har&wich  v.  Thurston,  4  Russ. 
380 ;  Nichols  v.  Haviland,  1  K.  &  J., 
504,    and  other  cases  cited  in    Chap. 


LVII. 

(e)  Humberstone  v.  Stanton,  1  V.  & 
B.  385;  Doo  v.  Brabant,  3  Br.  C.  0. 
393  ;  4  T.  R.  706  ;  Williams  v.  Jones, 
1  Russ.  517. 

(I/)  Post,  p.  452. 

(?)  7  Ha.  236. 

{h)  14  Sim.  131. 

(i)  Jones  v.  Southall,  32  Bea.  31. 
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number  of  named  persons  is  created  by  will,  and  one  of  them  chapter  xm. 
predeceases  the  testator,  the  power  is  defeated  pro  tanto,  is  dis- 
cussed  elsewhere  (/). 

A  gift  over  in  default  of  appointment  does  not  lapse  by  the  death  Gift  over  in 
of  the  donee  of  the  power  ia  the  testator's  lifetime  (A).  appointment 

The  doctrine  of  lapse  applies  to  testamentary  appointments  Lapse  of 
under  powers,  and  consequently  if  the  appointee  is  not  living  at  appointment, 
the  decease  of  the  donee  of  the  power,  the  appointment  will  not  take 
effect  (l).  And  if  no  appointment  is  made,  and  there  is  no  gift  over 
in  default  of  appointment,  only  the  objects  who  survive  the  donee 
will  be  capable  of  taking  by  implication  (m).  A  testamentary 
appointment  in  pursuance  of  a  covenant  to  settle  contained  in 
marriage  articles  is  not  exempt  from  the  operation  of  the  doc- 
trine (w).  Where  the  fund  is  insufficient  for  all  the  particular  gifts, 
and  one  of  them  lapses,  the  lapsed  gift  goes  to  augment  the  gifts  to 
the  other  appointees  and  to  prevent  abatement  (o). 

Where  there  is  a  devise  or  bequest  to  a  pluraUty  of  persons  who  Lapse  pre- 
take  as  joint  tenants  (p)  no  lapse  can  occur  unless  all  the  objects  die  ^^"f^o  L 
in  the  testator's  lifetime  ;  because  as  joiat  tenants  take  per  my  et  per  among  joint 
tout,  or,  as  it  has  been  expressed,  "  each  is  a  taker  of  the  whole  but    ^^^^  ^' 
not  whoUy  and  solely  "(g),  any  one  of  them  existing  when  the  will 
takes  effect  will  be  entitled  to  the  entire  property.     Thus,  if  real 
estate  be  devised  to  A.  and  B.,  or  personal  property  be  bequeathed 
to  A.  and  B.,  and  A.  die  in  the  testator's  lifetime,  B.,  in  the  event  of 
his  surviving  the  testator,  will  take  the  whole  (r).     And  the  same 
consequence  would  ensue  if  the  gift  failed  from  any  other  cause  (s). 

(j)  Chap.  XLIV.,  in  connection  with  with  powers  is  referred  to  also  in  Chap, 

the  case  of  Seade  v.  Beade,  5  Ves.  744.  XXIII. 

(k)  Nichols  V.  Haviland,  1  K.  &  J.  (p)  As  to  the  words  which  will  create 

504,  following  Edwards  v.  Sahway,  2  Ph.  a  joint  tenancy,  see  Chap.  XLIV. 

625.     See Hardwirk V .  ThursUyn, i'&ass.  (q)  Cart.  4;  Litt.  s.  288. 

380  ;  Kellett  v.  KelUlt,  It.  B.,  5  Eq.  298.  (r)  Davies  v.  Kem/p,  Cart.  4,  5,  Eq. 

(I)  Kennedy  v.  Kingston,  2  J.  &  W.  Ca.  Ab.  216,  pi.  7 ;  Buffar  v.  Bradford,  2 

431 ;  Reid  v.  Reid,  25  Beav.  469  ;  Free-  Atk.  220  ;  MorUy  v.  Bird,  3  Vea.  629. 

land  V.  Pearson,  L.  B.,  3  Eq.  658.     It  is  (s)  Humphrey  v.  Tayleur,  Arab.  136  ; 

hardly  necessary  to  say  that  a  power  to  Larking  v.  Larkins,  3  B.  &  P.  16  ;  Short 

appoint  to  A.  does  not  authorise  an  d.    Oastrell    v.    Smith,    4    East,    419 ; 

appointment  to  his  executors,  &c.,  in  Cresswell  v.  Cheslyn,  2  Ed.  123  ;  Ram- 

the    event    of    his    predeceasing    the  say  v.  Shdmerdine,  L.   B.,  1  Eq.  129 ; 

donee :  Re  Siisanni's  Trusts,  47  L.  J.  all  cases  of  revocation :  and  Young  v. 

Ch.  65.  Davies,  2  Dr.  &  Sm.   167,  where  one 

(m)  Walsh  v.  Wallinger,  2  B.  &  My.  joint-tenant  was  an  attesting  witness. 

78 ;  see  post.  Chap.  XIX.  But  in  Re  Kerr's  Trust,  4  Ch.  D.  600, 

(re)  Re  Brookman's  Trust,  L.  B.,  5  Ch.  on  an  appointment  to  A.,  an  object  of 

182 ;  see  Jervisv.  Wolferstan,  L.  R.,  18  the  power,  and  B.  a  stranger,  Jessel, 

Eq.  18.  M.R.,  refused  to  apply  "  the  rule  of 

(o)  Eales  v.   Drake,    1   Ch.   D.   217.  tenure  applicable  to  real  estate,"  and 

The  dcJctrine   of  lapse   in   connection  held  that  A.  took  one-half  only. 
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CHAPTBE  XIII. 

Not  in  the 
case  of  tenants 
in  common. 


It  is  equally  clear  that  if  the  devisees  or  legatees  in  any  of  these 
cases  had  been  made  tenants  in  common,  the  failure  of  the  gift  as 
to  one  object  would  not  have  entitled  the  other  to  the  whole  by  the 
mere  effect  of  survivorship  (t). 

But  property  may  be  given  to  several  persons  as  tenants  in 
common  with  benefit  of  survivorship,  and  then  if  the  gift  to  one  of 


Gift  to 

persons  as 

tenants  in 

common,  with  them  is  revoked  or  otherwise  fails,  the  whole  goes  to  the  others  (u). 

benefit  of  sur-     ,       .  i  i        •         i  t         ji  •      j_- 

Agam,  property  can  be  given  to  a  number  oi  persons,  nonmiatim,  as 


vivorship — 
or  as  a  class. 


Implied  con- 
dition of 
surviving 
testator. 


Evidence  of 
death. 


tenants  in  common,  subject  to  a  condition  that  they  shall  be  living 
at  a  given  time,  and  if  any  of  them  are  not  living  at  that  time,  the 
others  take  the  whole.  In  Sanders  v.  Ashford  (v),  the  time  was 
the  testator's  death  :  in  Re  Hornby  (w),  the  time  was  the  date  of  the 
will  (x).    A  gift  of  this  description  is  really  a  gift  to  a  class  (y). 

In  Re  Featherstone's  Trusts  (z),  the  testator  gave  the  residue  of 
his  property  unto  and  equally  amongst  all  the  children  of  J.  D.  and 
E.  A.  (who  was  not  a  child  of  J.  D.)  and  directed  that  the  same 
should  be  vested  legacies  at  the  time  of  his  decease.  R.  A.  died 
before  the  testator.  It  was  held  by  Kay,  J.,  that  the  gift  was  not 
a  gift  to  R.  A.  and  the  children  of  J.  D.  as  a  class,  but  that  the  words 
as  to  their  interests  being  vested  legacies  at  the  time  of  the  testator's 
decease,  meant  that  the  residue  should  be  divided  among  such  of 
the  residuary  legatees  as  should  survive  the  testator,  and  that  conse- 
quently the  whole  residue  belonged  to  the  children  of  J.  D.  who 
survived  the  testator. 

To  enable  a  person  to  take  under  a  will  it  must  be  proved  affirma- 
tively that  he  survived  the  testator.  Consequently  if  a  testator 
and  legatee  perish  by  the  same  calamity,  and  there  is  no  evidence 
that  the  legatee  survived  the  testator,  the  bequest  lapses  {a). 
And  if  a  legatee  has  not  been  heard  of  since  the  testator's  death,  so 
that  it  cannot  be  proved  that  he  survived  the  testator,  his  repre- 
sentatives cannot  claim  the  legacy  (6). 


(t)  Page  v.  Page,  2  P.  W.  489  ;  Peat 
V.  Chapman,  1  Ves.  sen.  542 ;  Sykes  v. 
Syhes,  L.  R.,  4  Eq.  200 ;  Se  Wood's 
Will,  29  Beav.  236.  In  the  last  case 
the  testatrix,  by  codicil  made  after  the 
death  of  one  of  the  residuary  legatees, 
confirmed  her  will  "  except  as  to  any 
legacies  lapsed." 

(m)  Be  Sadcliffe,  51  W.  B.  409. 

(w)  28  Bea.  609.  Compare  Be  Chap- 
lin's Trust,  33  L.  J.  Oh.  183,  cited  ante, 
p.  336,  note,  and  post,  p.  434. 

(mj)  7  W.  R.  729. 

(a;)  In  Clarice  v.  Clemmans,  36  L.  J. 
Ch.  171,  where  a  testator  bequeathed 
residue  to  A.  and  others  nominatim  as 


tenants  in  common,  but  A.  was  already 
dead  (as  the  testator  shewed  he  knew), 
Malins,  V.-C,  held  that  the  others  were 
entitled  to  the  whole  fund :  sed  qu. 
See  also  Be  Spiller,  18  CSbi.  D.  614.  In 
Be  Sharp,  [1908]  1  Ch.  372,  Joyce,  J., 
referred  to  Clarke  v.  Clemmans  as  a 
binding  authority,  but  it  does  not 
seem  to  have  any  bearing  on  that  case. 
See  [1908]  2  Ch.  190. 

(y)  See  Be  Dunster,  [1909]  1  Ch.  103, 
post,  p.  432. 

(z)  22  Ch.  D.  111. 

(o)  Barnett  v.  Tugwell,  31  Bea.  232. 

(b)  Be  Walker,  L.  R.,  7  Ch.  120 ;  Be 
Benjamin,  [1902]  1  Ch.  723. 
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If  a  testator  gives  a  legacy  to  a  charitable  institution  which  has  chapter  xm. 

ceased  to  exist  before  his  death,  the  legacy  lapses,  unless  the  testator  Gifts  to 

expresses  an  intention  to  give  it  to  charitable  purposes  independ-  <''i'^''%- 
ently  of  the  existence  of  the  particular  institution  (c). 

II. — Gifts  to  a  Class. — Where  the  devise  or  bequest  embraces  Doctrine  in 

a  fluctuating  class  of  persons,  who,  by  the  rules  of  construction,  g^ftg^t""^  ^° 

are  to  be  ascertained  at  the  death  of  the  testator,  or  at  a  subsequent  classes. 

period,  the  decease  of  any  of  such  persons  during  the  testator's 

life  will  occasion  no  lapse  or  hiatus  in  the  disposition,  even  though 

the  devisees  or  legatees  are  made  tenants  in  common,  since  members 

of  the  class  antecedently  dying  are  not  actual  objects  of  gift. 

Thus,  if  property  be  given  simply  to  the  children,  or  to  the  brothers 

or  sisters  of  A.,  equally  to  be  divided  between  them,  the  entire  subject 

of  gift  will  vest  in  any  one  child,  brother  or  sister,  or  any  larger 

number  of  these   objects  surviving  the  testator,  without  regard 

to  previous  deaths  (d) ;  and  the  rule  is  the  same  where  the  gift  is  to 

the  children  of  a  person  actually  dead  at  the  date  of  the  will,  or  to 

the  present  bom  children  of  a  person,  in  either  of  which  cases,  it  is 

to  be  observed,  there  is  this  peculiarity,  that  the  class  is  susceptible 

of  fluctuation  only  by  diminution,  and  not  by  increase ;  the  possibiUty 

of  any  addition  by  future  births  being  in  the  former  case  precluded 

by  the  death  of  the  parent,  and  in  the  latter  by  the  express  words  (e). 

So  if  the  gift  is  to  such  of  the  testator's  children  as  shall  be  living 

at  the  death  of  A.,  and  A.  dies  in  the  testator's  lifetime,  this  is  a  gift 

to  a  class ;  consequently  the  share  of  a  child  who  survives  A.  and 

dies  in  the  testator's  lifetime  does  not  lapse,  and  the  children  who 

survive  the  testator  take  the  whole  (/).    Again,  if  one  who  would 

otherwise  be  a  member  of  the  class  is  incapable  of  taking  by  reason 

of  his  being  an  attesting  witness  (g),  or  by  reason  of  the  gift  to  him 

being  revoked  {h),  the  whole  property  goes  to  those  members  who 

are  capable  of  taking  (i). 

If,  after  a  gift  to  children  as  a  class,  the  testator  directs  that  in  Mistaken  use 

of  word 

(c)  Clark   v.    Taylor,  1  Drew.  642  ;   .  v.  Bostock,  L.   R.,   10  CSi.   358.     This   "  lapse "  by 
Figk  V.  Att.-Gen.,  L.  R.,  4  Eq.  521 ;  Be      point  is  referred  to  below,  p.  436.  testator. 
Ovey,  29  Ch.  D.  560  ;  Be  Bymer,  [1895]          (/ )  Cruse  v.  Howell,  4  Dr.  215.     This 

1  Ch.  19  ;  Be  Davis,  [1902]  1  Ch.  876.  point  is  further  discussed  infra,  p.  436. 
Supra,  p.  238.  (g)  Fell  v.  Biddolph,  L.  R.,  10  C.  P. 

(d)  Doe  d.  Stewart  v.  Sheffield,  13  709  ;  Young  v.  Davies,  2  Dr.  &  Sm.  167. 
East,  526 ;  ShvMleworth  v.  Greaves,  4  {h)  Shaw  v.  M'Mahon,  4  D.  &  War. 
My.  &  Cr.  35 ;  and  compare  Gort  v.  431 ;  Clarke  v.  Phillips,  17  Jur.  886 ; 
Winder,  1  CoO.  320  ;  M'Kay-r.  M'Kay,  M'Kay  v.  M'Kay,  [1900]  1  Ir.  R.  213  ; 
[1900]  1  Ir.  R.  213.  Be  Dunsier,  [1909]  1  Ch.  103. 

(e)  Viner  v.  Francis,  2  Br.  C.  C.  658,  (i)  The  rule  is  thus  stated  by  Jeasel, 

2  Cox,  190  ;  Lee  v.  Pain,  4  Hare,  254  ;      M.R.,  in  Be  Coleman  and  Jarrom,  4  Ch. 
Leigh  v.  Leigh,  17  Beav.  605 ;  Dimond      D.  165,  infra. 
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CHAPTER  XIII, 


Gift  to 
persons 
designated 
by  name  or 
number : 


or  in  separate 


Where  some 
members  of 
class  are  in- 
eluded  by 
Dame, 


case  any  child  dies  before  him  leaving  issue,  the  share  of  that  child 
shall  not  "  lapse,"  but  go  to  his  executors,  this  does  not  cause  the 
share  of  a  child  who  dies  before  the  testator,  without  issue,  to 
lapse  (/). 

A  gift  to  several  named  persons  is  not  a  gift  to  a  class  unless 
words  of  contingency  are  added ;  as  where  the  gift  is  to  A.,  B.,  C, 
and  D.,  "  if  living "  (k).  And  a  gift  to  several  named  persons, 
without  more,  is  not  a  gift  to  a  class,  even  if  they  stand  in  a  common 
relationship  to  the  testator,  as  where  the  gift  is  "  to  my  sons  A.  and 
B.,  and  my  daughter  C."  (Z).  And  if  a  testator  after  a  gift  to  "  chil- 
dren," proceeds  to  name  them  (m),  or  if  he  specifies  their  number, 
as  by  giving  "  to  the  five  children  of  A."  (w),  this  is  a  designatio 
personarum,  and  is  a  bequest  to  those  who  are  named,  or  to  the 
five  in  existence  at  the  date  of  the  will,  and  the  shares  of  any  who  die 
before  the  testator  lapse.  So,  where  the  bequest  was  to  the  testator's 
brothers  and  sister  and  his  wife's  brothers  and  sister,  the  testator 
and  his  wife  each  having  one  sister  at  the  date  of  the  will  (o),  and 
in  another  case  even  where  the  bequest  was  to  E.,  the  eldest  son 
of  J.  S.  and  the  other  children  of  J.  8.,  he  having  three  other  children 
at  the  date  of  the  wHl,  it  was  held  that  the  terms  "  children," 
"  brothers,"  &c.,  were  to  be  understood  to  mean  those  living  at 
the  date  of  the  wiU  as  personse  designatse  (p).  In  Ramsay  v.  Shel- 
merdine  {q),  where  a  testator  directed  his  residue  to  be  divided 
into  as  many  shares  as  should  be  equal  in  number  to  the  number 
of  his  children  living  at  his  decease,  or  such  of  them  as  should  die 
in  his  lifetime  leaving  issue,  and  (in  effect)  gave  one  share  to  or  in 
trust  for  each  child  :  it  was  held  that  this  was  not  a  gift  to  a  class. 
The  decision  appears  to  be  erroneous  :  it  was  not  followed  in  Re 
Dunster  (r),  where  the  terms  of  the  will  were  practically  identical 
with  those  in  Ramsay  v.  Shelmerdine. 

But  the  fact  that  some  of  the  children  are  mentioned  by  name 
does  not  prevent  the  gift  from  being  a  gift  to  a  class.  Thus  a 
gift  to  "  all  my  children,  including  B.  and  "W."  (s),  or  a  gift  "  to 


(j)  Aspinall  v.  Duckworth,  35  Bea. 
307.  For  another  example  of  the 
erroneous  use  of  the  word  "  lapse  " 
see  Ee  Wand,  [1907]  1  Ch.  391. 

(k)  Be  Hornby,  7  W.  R.  729  ;  Sanders 
V.  Ashford,  28  Bea.  609  ;  Re  Spiller,  18 
Ch.  D.  614. 

(J.)  Cresswell  v.  Cheslyn,  2  Ed.  123. 

(m)  Bain  v.  Lescher,  11  Sim.  397  ; 
Bwrrell  v.  Backer  field,  11  Bea.  525 ;  Re 
Hull's  Estate,  21  Bea.  314  ;  " 
Wilson,  L.  K,  16  Eq.  501. 


(»)  Re  Smith's  Trusts,  9  Ch.  D.  117  ; 
Jacob  V.  Catling,  [1881]  W.  N.  105. 

(o)  Havergal  v.  Harrison,  7  Bea.  49  ; 
and  see  Hall  v.  Robertson,  4  D.  M.  &  G. 
781 ;  Re  Gibson's  Trusts,  2  J.  &  H.  656, 
and  other  cases  cited  post,  p.  437. 

(p)  ieocA  V.  Leach,  2  Y.  &  C.  C  C 
495. 

(q)  L.  R.,  1  Eq.  129. 

(r)  [1909]  1  Ch.  103. 

(«)  Shaw  V.  M'Mahon,  4  Dr.   &  \y. 
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my  son  George,  my  daughter  Lydia,  &c.,  and  such  of  my  children  ohaptbe  xm. 
hereafter  to  be  bom  as  shall  attain  twenty-one  "  (t),  is  a  gift  to  a 
class  (tt). 

So  a  gift  to  "  aU  my  children  born  and  to  be  bom,  except  my   or  excepted 
son  Thomas,"  is  a  gift  to  a  class  (u).  ,  ^^  °*"«- 

The  question  whether  a  gift  "  to  A.  and  all  the  children  of  B."    Gift  to  a  class 
(assuming  that  A.  is  not  a  child  of  B.)  is  a  class  gift,  is  referred  to  in    j— i°  ?"  *?' 
the  judgment  of  Lord  Davey  in  Kingsbury  v.  WaUer,  to  be  presently   member  of 
quoted  {v).  "'^  ''^*'=- 

If  a  testator  gives  property  to  all  his  children  living  at  his  decease  Whether 
and  any  children  who  may  die  in  his  lifetime  leaving  issue  living  oan^bein-" 
at  his  death,  this  operates  under  the  33rd  section  of  the  WUls  Act,    eluded  in 
so  that  the  share  of  a  child  dying  before  the  testator  and  leaving  °  ^^  S    ■ 
issue,  forms  part  of  that  child's  estate  (w).     But  as  the  33rd  section 
only  appUes  to  gifts  to  the  testator's  own  issue,  a  gift  to  the 
children  of  another  person  who  die  in  the  testator's  lifetime  leaving 
issue  is  nugatory ;    those  children  who  survive  the  testator  take 
as  a  class  under  the  gift,  and  the  issue  of  a  deceased  child  take 
nothing  by  implication  {x). 

The  question  what  constitutes  a  class  has  been  already  considered  what  is  a 
in  connection  with  the  Rule  against  Perpetuities  {y).  The  question  °^^^- 
also  arises  in  connection  with  the  doctrine  of  lapse,  and  was  much 
discussed  in  the  case  of  Kingsbury  v.  W alter  (z).  There  the  testator 
appointed  his  wife  and  his  "  niece  A."  executrixes,  and  gave  certain 
property  upon  trust  for  his  wife  for  life,  and  after  her  death  "  upon 
trust  for  the  said  A.  and  the  child  or  children  of  my  sister  B.  who 
shall  attain  the  age  of  twenty-one  years  "  in  equal  shares.  A.  was 
at  the  date  of  the  will  nearly  twenty-one :  she  attained  twenty-one 
and  died  before  the  testator.  At  the  death  of  the  wife  all  B.'s 
children  had  attained  twenty-one.  It  was  held  by  the  Court  of 
Appeal  and  by  the  House  of  Lords,  that  the  testator  intended  to 
make  one  class  of  nephews  and  nieces,  and  that  consequently  there 
was  no  lapse  by  reason  of  A.'s  death,  the  other  nephews  and  nieces 
taking  the  whole.    Lord  Davey  in  his  speech  referred  to  some  of  the 

(i)  Be  Jackson,  25  Ch.  D.  162,  foUow-  ed.)  828,  note, 

ing  Re  Stanhope's  Trusts,  27  Bea.  201.  (x)  Re  Coleman  and  Jarrom,  i  Ch.  D. 

{tt)  Shaw  V.  M'Mahon,  4  Dr.  &  W.  165.     But  by  apt  words  issue  (if  any) 

431.  may  of  course  be  substituted  to  take  the 

(u)  Re   Jackson,    supra,    where   the  share  of  a  deceased  parent  without  de- 
testator  specified  all  his  living  children,  stroying   the  nature  of  the  class-gift, 
other  than  Thomas,  by  name,  and  this  See  an  instance,  AspinaU  v.  Duckworth, 
was   held    equivalent   to    an    express  35  Beav.  307. 
exception  of  Thomas.  (y)  Ante,  p.  327  seq. 

(v)  Post,  p.  434.  (2)  [1901]  A.  C.  187.    S.  c.  sub  nom. 

{w)  See  2  Key  &  Elph.  Conv.  (9th  Re  Moss,  [1899]  2  C!h.  314. 
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CHAPTER  Xni. 

Lord  Davey'e 
desciiption  of 
a  class  gift. 


Composite 


Gift  to  A.  and 
the  children 
of  B.  not 
a  class  gift, 


unless  shewn 
to  be  so  by 
context  or 
oircum- 
stancen. 


earlier  decisions  (a),  and  said :  "  Prima  facie  a  class  gift  is  a  gift 
to  a  class  consisting  of  persons  who  are  included  and  comprehended 
imder  some  general  description,  and  bear  a  certain  relation  to  the 
testator  (6).  .  .  .  But  it  may  be  none  the  less  a  class  because 
some  of  the  individuals  of  the  class  are  named.  .  .  .  Stanhope's 
Case  (c)  is  an  example  :  there  the  gift  was  to  four  named  daughters 
and  all  his  after-bom  daughters,  and  that  was  rightly,  as  I  think, 
held  to  be  a  class  gift.  To  the  same  efEect  is  a  case  before  Chitty,  J., 
In  re  Jackson  (d),  where  the  gift  was  to  five  named  individuals  and 
all  his  other  sons  and  daughters  who  should  be  born  afterwards 
and  attain  the  age  of  twenty-one  years.  Chitty,  J.,  held  that  that 
was  a  class  gift,  although  the  condition  of  attaining  the  age  of 
twenty-one  years  was  imposed  upon  the  other  children  and  not 
upon  those  who  were  named.  He  came  to  this  conclusion  upon  the 
ground  that  it  appeared  from  the  evidence  that  those  who  were 
named  had  already  attained  the  age  of  twenty-one  years.  .  .  . 
There  may  also  be  a  composite  class,  such  as,  for  instance,  children 
of  A.  and  children  of  B. :  that  would  be  a  good  class  (e).  On  the 
other  hand,  a  gift  to  A.  and  all  the  children  of  B.  is,  in  my  opinion, 
prima  facie  not  a  class  gift,  and  I  think  that  has  been  so  decided, 
and  rightly  decided,  in  the  case  of  In  re  Chaplin's  Trusts  (ee),  which 
I  have  already  referred  to,  and  also  in  a  case  before  Sir  George  Jessel 
of  In  re  Allen,  Wilson  v.  After  (/).  .  .  .  But  it  is  perfectly 
plain  that  a  gift  in  the  form  which  I  have  mentioned  may  be  a  class 
gift,  if  there  is  to  be  found  in  the  wiU  a  context  which  will  show 
that  the  testator  intended  it  to  be  a  class  gift.  I  think  the  same 
result  may  be  arrived  at  if  the  Court,  putting  itself  in  the  same 
position  as  the  testator  occupied,  with  the  same  knowledge  as  the 


(a)  Pearks  v.  MoseUy,  5  App.  Ca. 
714 ;  Re  Chaplin's  Trust,  33  L.  J.  Ch. 
183  ;  Re  Allen,  44  L.  T.  240. 

(6)  Or  to  some  other  person  (Re 
Featherstone's  TrvMs,  22  Ch.  D.  at 
p.  121).  A  class  is  a  number  of  persons 
"  comprised  under  one  general  descrip- 
tion, indefinite  in  number,  and  individu- 
ally undistinguished  by  name  or  par- 
ticular designation  "  :  per  Lord  Lang- 
dale,  M.R.,  in  Burrell  v.  Baskerfield,  11 
Bea.  p.  534.  To  a  certain  extent, 
therefore,  the  question  whether  a  gift 
is  a  class  gift  is  a  question  of  form. 
Thus  if  a  testator  gives  property  to  a 
number  of  persons  by  some  general 

•  description,  he  is  presumed  to  mean 
such  of  them  as  survive  him,  even  if 
the     description     can     only     include 

■persons  Uving,  and  therefore  capable 
of  being  designated,  at  the  date  of  the 


will.  Thus  in  Viner  v.  Francis,  2  Br. 
C.  C.  658,  a  testator  gave  property  to 
"  the  children  of  my  late  sister,  M.  C, 
to  be  equally  divided  among  them  "  : 
it  was  held  that  this  meant  the  children 
of  M.  C.  living  at  the  testator's  death  ; 
in  other  words,  it  was  a  gitt  to  a  class  ; 
Shuttleworth  v.  Greaves,  4  My.  &  Or.  35  ; 
Dimond  v.  Bostoch,  L.  E.,  10  Ch.  358, 
and  other  cases  cited  post. 

(c)  27  Bea.  201. 

(d)  25  Ch.  D.  162.  FoUowed  in 
Re  Mervin,  [1891]  3  Ch.  197. 

(e)  For  another  example  of  a  compo- 
site class,  see  Beat  v.  Stonehewer,  2  D.  J. 
&  S.  537. 

(ee)  33  L.  J.  Ch.  183. 

(/)  29  W.  R.  480.  See  also  Re 
Woods'  Will,  31  Bea.  323;  Re  Venn, 
[1904]  2  Ch.  52. 
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testator  had  when  he  was  writing  his  will,  comes  to  the  conclusion  chapter  xm. 

that  the  gift,  although  expressed  in  the  form  of  a  gift  to  an  individual 

and  the  children  of  A.,  was  intended  to  operate  as  a  class  gift. 

There    is    abundant    authority    for    that    proposition.  .  .  .  The 

■case  of  Aspinall  v.  Duckworth  (g)  appears  to  me  to  be  exactly  this 

■case.     It  was  a  gift  unto  and  equally  amongst  the  testator's  nephew 

A.  and  the  children  of  his  sister  B.,  as  tenants  in  common.  Lord 
Eomilly  held  that  that  was  a  gift  to  a  class.  It  differs  from  this 
case  only  in  one  particular,  namely  that  the  gift  here  is  confined 

to  those  children  who  attain  twenty-one.    Another  principle,  which  if  shares  vest 

is,  I  think,  established  in  this  branch  of  the  law  is,  that  all  the  f.*  ^i^ff  r^nt 

'  '  _     _  '  times,  legatees 

interests  of  members  of  the  class  must  vest  in  interest  at  the  same  do  not  take  as 

time.    For  instance,  if  there  is  a  gift  to  A.  for  life,  and  afterwards  to  *  °  ^^^' 

B.  and  the  children  of  C,  the  class  must  vest  in  interest  at  the  death 
■of  the  testator,  although  it  is  capable  of  enlargement  by  the  birth 
of  subsequent  children  of  C.  during  the  lifetime  of  the  tenant  for 
hfe."    As  Lord  Davey  pointed  out,  if  there  is  a  gift  of  property  to 

A.  for  life,  and  at  his  death  to  be  equally  divided  between  his  sur- 
viving children  and  B.,  only  those  children  of  A.  who  survive  the 
tenant  for  life  can  take,  while  the  interest  of  B.  becomes  vested  at 
the  testator's  death  ;  consequently  this  is  not  a  class  gift  so  far  as 

B.  is  concerned,  and  if  he  dies  in  the  lifetime  of  the  testator  his 
:  share  lapses  (h).  In  the  case  at  bar  Lord  Davey  came  to  the  con- 
clusion that  the  testator  treated  A.  as  if  she  had  attained  twenty- 
one,  and  made  a  special  class  of  nephews  and  nieces  consisting  of  A. 
and  the  children  of  his  sister  B.  (i). 

The  principle  thus  laid  down  was  followed  in  Re  Venn  (j),  where 
there  was  a  gift  to  the  brothers  and  sisters  of  X.  living  at  her  decease, 
and  A.,  B.,  and  C.  in  equal  shares ;  A.  and  B.  were  in  the  same 
degree  of  relationship  to  the  testatrix,  but  C.  was  a  stranger  in 
blood  :  it  was  held  by  Joyce,  J.,  that  the  gift  was  not  to  a  class, 
and  that  A.  having  died  in  the  lifetime  of  the  testatrix,  his  share 
lapsed. 

In  addition  to  the  kind  of  composite  class  referred  to  above  {k),  class  com- 

there  mav  be  a  class  compounded  of  persons  answering  different  poinded  of 

T36rsoiis 
descriptions,  or  belonging  to  different  generations.     Thus,  a  class  answering 


ig)  35  Bea.  307.  supported    on    the    theory    that    the 

{h)  Drakeford  v.  Drakefbrd,  33  Bea.  testator  intended  the  contingency  of 

43.  being  alive  at  the  period  of  distribution 

(i)  The  decision  in  M'Kay  v.  M'Kay,  to  apply  to  the  wife  as  well  as  the 

![1900]  1  It.  R.  213  (where  the  gift  was  children. 

to  the  testator's  wife  and  his  children  (j)  [1904]  2  Ch.  52. 

""  then    living "),    can  apparently  be  (k)  Ante,  p.  434. 

28—2 


different 
descriptions. 
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CHAPTBE  XIII.  may  consist  of  the  children  of  A.,  who  attain  twenty-one,  and  the- 
issue  of  such  of  them  as  die  under  that  age.  Where  a  gift  of  this 
kind  is  unskOfuUy  framed,  the  question  may  arise  :  "  Are  there 
two  classes,  or  is  there  one  class  compounded  of  persons  answering: 
one  or  other  of  two  alternative  descriptions  ?  "  (l).  The  question 
has  been  already  discussed  with  reference  to  the  Eule  against. 
Perpetuities,  and  the  distinction  has  been  pointed  out  between 
original  and  substitutional  gifts  (m). 

Another  way  in  which  a  testator  can  create  a  special  class  is  by 
excluding  certain  named  individuals  who  would  otherwise  belong; 
to  it.  Thus  in  Dimond  v.  Bostock  (n),  a  testatrix  gave  propierty 
in  trust  for  all  the  nephews  and  nieces  of  her  late  husband  who- 
were  living  at  the  time  of  his  decease,  except  A.  and  B.  It  was- 
held  that  this  was  a  gift  to  a  class. 

If  the  gift  is  to  a  class  of  persons  who  are  ascertained  during  the- 
testator's  lifetime  or  even  at  the  date  of  the  will,  this  is  in  a  sense 
equivalent  to  a  gift  to  them  as  personse  designate,  but  it  is  not  the 
less  a  class  gift.  Accordingly,  in  Lee  v.  Pain  (o),  where  the  gift  was. 
to  M.  for  life,  and  after  his  decease,  to  his  children  living  at  his- 
decease,  equally  between  them,  and  M.  died  in  the  lifetime  of  the 
testatrix,  leaving  three  children  surviving,  one  of  whom  also  died  ini 
the  lifetime  of  the  testatrix.  Sir  J.  Wigram,  V.-C,  decided  that  the- 
children  living  at  the  death  of  M.  who  survived  the  testatrix  took  as. 
a  class,  and  that  there  was  no  lapse.  And  in  Leigh  v.  Leigh  {p), 
a  bequest  to  "  aU  the  present  bom  children  of  B.  equally,"  was- 
held  to  be  a  class  gift.  The  same  construction  was  followed  in. 
Viner  v.  Francis  (q),  and  in  Dimond  v.  Bostock  (r) — in  eacL 
of  which  cases  the  bequest  was  to  the  children  or  nephews  and 
nieces  of  a  person  dead  at  the  date  of  the  wiU — ^notwithstanding; 
a  dictum  to  the  contrary  by  Kindersley,  V.-C,  in  Cruse  v.  Howell  (s). 
But  if  the  gift  is  to  named  individuals,  also  described  as  a  class,, 
they  take  as  personse  designatse ;  as  in  Bain  v.  Lescher  (t),  where  the 
gift  was  to  "  the  children  of  L.  D.,  to  wit,  J.  D.,  E.  D.,  and  A.  D."' 


Class  ascer- 
tained in 
testator's 
lifetime. 


{I)  Per  Lord  Selborne,  in  Pearha  v. 
Moseky,  5  App.  C.  722. 

(m)  Ante,  p.  333,  and  Chap.  XXXVI. 

(m)  L.  E,.,  10  Ch.  358. 

(o)  4  Hare,  254. 

(p)  17  Bea.  605. 

(q)  2  Cox,  190. 

(r)  L.  R.,  10  Ch.  358. 

(»)  4  Drew.  215.  See  also  AUen  v. 
Callow  (3  Ves.  289)  and  Ackerman  v. 
Bwnows  (3  V.  &  B.  54),  which  are 
sometimes   cited   in   support   of    the 


theory  that  such  persons  take  as- 
personse  designatae.  In  Ga/pes  v.  Dalton, 
86  L.  T.  129,  s.  c.  s.  n.  Kekewick  v. 
Barker,  88  L.  T.  130,  where  the  gift, 
was  to  "  G.  B.,  M.  B.,  and  the  children 
now  living  of  R.  H.,"  there  seems  to- 
have  been  some  divergence  of  judicial, 
opinion  on  the  question  whether  it  was 
a  gift  to  a  class,  but  the  question  o£' 
lapse  did  not  arise. 
(<)  11  Sim.  397. 
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And  even  if  they  are  not  described  by  name,  but  only  by  number,  chapter  xm. 

they  take  as  personse  designatse ;  thus  a  bequest  to  "  the  five 

daughters  of  A.  B."  (u),  is  not  a  gift  to  them  as  a  class.     In  Re 

Stansfield  {v)  the  testator  directed  certain  moneys  to  be   divided 

■among  "  my  nine  children,"  and  gave  his  residue  upon  trust  to  pay 

and  divide  it  "equally  to  and  between  all  my  children,  except  that 

my  oldest  son  J.  .  .  .  shall  receive  30?.  less  than  each  of  my 

other  children."     It  was  held  by  Bacon,  V.-C,  that  the  residue 

was  given  to  the  children  as  personaB  designate.     The  decision 

saved  the  share  of  a  deceased  child  from  lapse  under  sect.  33  of  the 

Wills  Act  (w),  but  on  principle  the  decision  seems  diffiotdt  to  justify, 

for  it  would  have  excluded  an  after-born  child  (x). 

In  Havergal  v.  Harrison  (y)  it  was  held  that  a  gift  to  "  the  brother  Where  indivi- 
and  sister  of  A.  and  my  brothers  and  sister  equally,"  was  a  gift  to  oribedo^^v^v 
the  individuals  in  question,  living  at  the  date  of  the  will,  as  personse  relationship, 
designatae. 

Where  a  testator  gives  pecuniary  legacies  to  a  number  of  persons  Description 
by  name,  and  gives  the  residue  to  "  all  the  before  mentioned  ^  ^^  erenoe. 
pecuniary  legatees,"  with  certain  exceptions,  in  proportion  to  the 
amounts  of  their  legacies,  this  is  not  a  gift  to  them  as  a  class,  and  if 
one  of  them  dies  in  the  testator's  lifetime  his  share  lapses  (z).  But 
a  gift  to  persons  by  reference  may  be  (or  have  the  same  efiect  as) 
a  gift  to  them  as  a  class,  if  that  intention  appears  (a). 

It  has  been  already  mentioned,  that  a  gift  to  such  of  a  number  persons  living 
of  named  persons,  as  are  living  at  a  particular  time,  or  survive  the  ?■*  *  "Brta.ia 
testator,  is  equivalent  to  a  gift  to  a  class,  so  far  as  the  question  of 
lapse  is  concerned  (6). 

"It  is  not  clear,"  says  Mr.  Jarman  (c),  "what  would  be  the  Gift  to  next 
effect  of  a  gift  to  certain  other  classes  of  persons,  as  to  the  next  of  "gjatioM 
kin  or  relations  as  tenants  in  common  of  A.,  a  person  who  dies  in 
the  lifetime  of  the  testator,  in  the  event  of  any  of  the  next  of  kin  or 

(it)  Ee  Smith's  Trusts,  9  Ch.  D.  117.  ment  and  difficult   to   follow  "  :    per 

Orford  v.  Orford,  [1903]  1  Ir.  K.  121.  North,  J.,  in  Re  Hannam,  [1897]  2  Ch. 

(u)  16  Ch.  D.  84.  46. 

(w)  Post,  p.  445.  (z)  Be  Gibson's  Trusts,  2  J.  &H.  656  ; 

{x)  See  the  cases  cited  post,   Chap.  compare    Nicholson   v.    Patrickson,    3 

XLII.     The  question  raised  in  these  Gift.  209.     As  to  the  decision  in  Sussell 

oases  suggests  the  desirability  of  ex-  v.  Kellett  (3  Sm.  &  G.  264),  where  the 

tending  sect.   33  of  the  Wills  Act  to  bequests    were   charitable,  vide  ante, 

gifts  to  classes.  p.  239. 

iy)  7   Bea.   49.     Compare  Jones   v.  (a)  SeeKnightv.Oould,2M.&K.295, 

Frewin,  12  W.  R.  369,  where  Wood,  post,  p.  438. 

V.-C,  seems  to  have  held  that  a  gift  to  (6)  Re  Spiller,   18  Ch.  D.  614  ;   Se 

"  my  nephews  and  nieces  "  was  a  gift  Featherstone's  Trusts,  22  Ch.  D.   Ill, 

to  individuals  and  not  to  a  class  ;  but  supra,  p.  430. 

"  it  is  a  very  shortly  reported  judg-  (c)  First  ed.  p.  299. 
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Gifts  to 

executors 

beneficially. 


relations  dying  in  the  interval  between  the  decease  of  A.  and  of  the 
testator  ;  since,  in  every  case  where  such  a  gift  has  occurred  (and 
in  which  the  entirety  has  been  held  to  belong  to  the  surviving  next 
of  kin  at  the  death  of  the  testator),  the  bequest  seems  to  have  con- 
tained no  words  which  could  operate  to  sever  the  joint  tenancy  "  (<Z).. 
In  Ham's  Trusts  (e),  though  there  were  words  which  severed  the 
joint  tenancy,  yet  there  were  other  words  which  prevented  the 
legatees  from  taking  as  a  class  ;  Sir  K.  T.  Kindersley,  V.-C,  how- 
ever, appears  to  have  been  of  opinion  that  without  the  latter  words- 
the  gift  would  have  been  a  gift  to  a  class,  and  would  have  taken  effect 
in  favour  of  those  only  who  survived  the  testator. 

As  a  general  rule,  a  gift  to  "  my  executors  herein  named,"  bene- 
ficially as  tenants  in  common,  is  a  gift  to  them  as  indiyiduals,  and 
not  as  a  class,  so  that  if  one  of  them  predeceases  the  testator,  or 
renounces,  his  share  lapses  {/).  The  case  of  Knight  v.  Gould  (g)  is- 
no  authority  to  the  contrary.  There  the  testator  bequeathed  the 
residue  of  his  estate  "  to  my  executors  hereinafter  named,  to  enable 
them  to  pay  my  debts,  legacies,  funeral  and  testamentary  charges, 
and  also  to  recompense  them  for  their  trouble,  equally  between 
them  "  ;  and  it  was  held  that  the  executors  took  as  a  class  in 
their  official  character,  and  that  one  having  predeceased  the  testator,, 
the  whole  went  to  the  survivors.  The  decision  no  doubt  gave  effect 
to  the  intention,  for  the  "  recompense  "  was  to  go  with  the  "  trouble.'" 
Besides,  the  survivors  took  the  whole  in  trust  to  pay  debts  ;  and 
the  same  persons  were,  by  the  words  of  the  will,  entitled  to  keep 
for  their  own  benefit  what  remained  after  such  pajmaent.  The 
case  turned  on  the  special  terms  of  the  will  (i). 


Devises  of 
legal  or 
beneficial 
ownership 
only. 


III. — Devises  of  Legal  (or  Beneficial)  Ownership  only. — Mr. 

Jarman  points  out  (j)  that  "  where  the  devise  which  lapses  com- 
prises the  legal  or  beneficial  ownership  only,  of  course  its  failure 
creates  a  vacancy  in  the  disposition  merely  to  that  extent.  Thus,  if 
a  testator  devise  lands  to  the  use  of  A.  in  fee,  in  trust  for  B.  in  fee, 
and  A.  die  in  the  testator's  lifetime,  the  legal  estate  comprised  in 
the  lapsed  devise  to  A.  devolves  to  the  testator's  heir  (ifc),  (or,  if  the 


(d)  Bridge  v.  Abbot,  3  Br.  C.  C.  224 ; 
Vavjc  V.  Henderson,  1  J.  &  W.  388,  n. 

(e)  2  Sim.  N.  S.  106 ;  see  this  case 
stated  post,  Chap.  XLL,  where  the 
cases  settling  the  period  at  which  next- 
of-kin  are  to.be  ascertained  are  stated. 

if)  Barber  v.  Barber,  3  Myl.  &  C.  688  ; 
Hoare  v.  Osborne,  33  L.  J.  Ch.  586. 
(gr)  2  Myl.  &  K.  295. 
(i)  The  case  is  always  treated  as  a 


decision  on  gifts  to  a  class  (see  Ee 
Gibson's  Trusts,  2  J.  &  H.  p.  662). 

(?)  First  ed.  p.  299. 

(k)  In  the  case  of  a  person  dying 
since  1897,  the  legal  estate  would 
devolve  to  his  personal  representatives, 
who  would  apparently,  under  sect.  2  of 
the  Land  Transfer  Act,  1897,  hold  it 
as  trustees  for  A. 


GIFTS   BY    WAY   OF   CHAEGE   OR   CONDITION.  439 

will  has  been  made  or  republished  since  1837,  and  contains  a  chapter  xm. 
residuary  devise,  then  to  the  residuary  devisee,)  charged  with  a  trust 
in  favour  of  B.,  whose  equitable  interest  under  the  devise  is  not 
affected  by  the  death  of  his  trustee.  An  example  of  the  converse 
case  is  afforded  by  the  recent  case  of  Doe  d.  Shelley  v.  Edlin  (l), 
where  a  testator  gave  (inter  alia)  to  A.  his  real  estates,  to  hold  to 
A.,  his  [heirs,]  executors,  administrators,  and  assigns,  upon  trust  to 
receive  the  rents  and  profits  thereof,  and  pay  the  same  to  B.  for 
her  hfe,  for  her  separate  use,  free  from  the  control  of  her  husband  ; 
and  after  the  decease  of  B.,  upon  trust  to  convey  the  real  estates 
to  such  uses  and  in  such  manner  as  B.  by  deed  or  will  should 
appoint.  B.  died  in  the  testator's  lifetime.  It  was  held,  neverthe- 
less, that  the  legal  inheritance  passed  to  A.  under  the  devise.  Lord 
Denman  suggested  a  doubt  whether  the  doctrine  would  apply  to 
a  case  in  which  the  trustee  had  no  duty  to  perform,  as  in  the  case  of 
a  devise  to  the  use  of  A.  in  fee  in  trust  for  B.  It  seems  difficult  to 
discover  any  solid  ground  for  distinguishing  such  cases." 

IV. — Gifts  by  way  of  Charge  or  Condition. — Mr.  Jarman  also  Lapse  of 
points  out  (m)  that  "  where  an  estate  is  devised  to  one,  charged  (.^^ised 
with  a  sum  of  money,  either  annual  or  in  gross,  in  favour  of  another,  property, 
the  charge  is  not  affected  by  the  lapse  of  the  devise  of  the  onerated 
property.  Thus,  if  Blackacre  be  devised  to  A.  and  his  heirs, 
charged  with  or  on  condition  that  he  pay  50Z.  a  year,  or  the  sum  of 
5001.,  to  B.,  and  it  happens  that  A.  dies  in  the  testator's  lifetime, 
his  (the  testator's)  heir  at  law  (or  his  residuary  devisee,  if  the  will 
is  subject  to  the  new  law),  will  take  the  estate  charged  with  the 
annuity  or  legacy  in  question  (n).  This  principle  is  strongly  ex- 
emplified in  the  case  of  Oke  v.  Heath  (o),  in  which  a  person  having 
a  power  of  appointment  over  a  sum  of  money,  by  will  appointed  a 
less  sum  (part  of  the  fund  in  question)  to  A. ;  and  in  consideration 
thereof  A.  was  to  pay  to  his  mother  an  annuity  of  1001.  during  her 
life  for  her  separate  use,  and  to  enter  into  a  bond,  with  a  penalty, 
for  the  payment  thereof;  and  the  testatrix  gave  the  residue  of 
what  she  had  power  to  dispose  of  to  B.  A.  died  in  the  testatrix's 
lifetime,  yet  the  mother  was  held  to  be  entitled  to  her  annuity  out 
of  the  fund,  the  whole  of  which,  by  the  death  of  A.,  had  devolved 
to  B.,  the  residuary  appointee. 

(I)  4  Ad.  &  EU.  582  [1836].  smith,  6  Jur.  N.  S.  1231,  and  on  appeal 

(m)  First  ed.  p.  300.  (where  the  point  did  not  arise)  2  D.  P. 

(»)  Wigg  V.  Wigg,  1  Atk.  382  ;  Hills  &  J.  474.     See  also  Re  Kirk,  21  Ch.  D. 

V.  Wirley,  2  Atk.  605  ;   Se  Kirk,  21  Ch.  431,  where  the  charge  was  simply  in 

D.  431.  exoneration  of  the  personal  estate. 

(o)  1  Ves.  sen.  135.     See  Re  Arrow- 
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Destination 
of  a  lapsed 
specific  sum 
charged  on  - 
real  estate. 


Bule  as  to 
contingent 


Where  liable 
to  failure  by 
death,  though 
not  expressly 
contingent. 


Charges  abso- 
lute in  event. 


"  In  the  converse  case,  namely,  where  the  person  for  whom  the 
money  is  to  be  raised  dies  in  the  testator's  Ufetime,  it  is  more 
difficult  to  determine  the  destination  of  the  lapsed  interest,  the 
question  being  then  embarrassed  by  the  conflicting  claims  of 
the  devisee  of  the  lands  charged,  and  of  the  heir  of  the  testator  : 
the  former  contending  that  the  charge  has  become  extinct  for  his 
benefit ;  and  the  latter,  that  the  lapsed  sum  is  to  be  regarded  as 
real  estate  undisposed  of  by  the  will. 

"  This,  at  least,  is  clear,  that  where  land  is  charged  with  a  sum 
of  money  upon  a  contingency,  and  the  contingency  does  not  happen, 
the  charge  sinks  for  the  benefit  of  the  devisee  (p).  As  in  the  case 
of  a  devise  of  land  to  A.,  charged  with  a  legacy  to  B.,  provided  B. 
attain  the  age  of  twenty-one,  as  to  which  Lord  Eldon  (q)  has  observed, 
'  The  devise  is  absolute  as  to  A.,  unless  B.  attain  the  age  of  twenty- 
one  :  if  he  does,  he  is  to  have  the  legacy.  But  his  attaining  the  age 
of  twenty-one  is  a  condition,  upon  which  alone  he  is  to  have  it ; 
and,  if  he  does  not  attain  that  age,  then  the  will  is  to  be  read  as 
if  no  such  legacy  had  been  given,  and  the  heir  at  law  does  not  come 
in  because  the  whole  is  absolutely  given  to  the  devisee ;  but  a 
gift  which  faUs  must  clearly  be  intended,  upon  the  failure  of  the 
condition,  to  be  for  the  benefit  of  the  devisee.'  It  would,  of  course, 
be  immaterial,  in  such  case,  whether  the  death  of  the  legatee  during 
minority  occurred  in  the  testator's  lifetime  or  afterwards. 

"  Where  a  legacy,  payable  in  future,  though  not  expressly  con- 
tingent, is  bequeathed  in  such  a  manner  as  that  it  would  fail  by 
the  death  of  the  legatee  before  the  time  of  payment,  (and  such  is 
always  the  rule  where  the  postponement  is  referable  to  the  circum- 
stances of  the  legatee,  and  is  not  made  for  the  convenience  of  the 
estate,)  the  case  evidently  falls  within  the  principle  of  Lord  Eldon's 
reasoning  ;  and,  consequently,  if  the  legatee  die  before  the  vesting 
age,  whether  in  the  lifetime  of  the  testator  or  not,  the  charge  sinks 
in  the  estate.  . 

"  It  is  to  be  observed,  also,  that  a  legacy  which,  though  origin- 
ally made  contingent,  becomes  absolute  by  the  efiect  of  events  in 
the  testator's  lifetime  (subject,  of  course,  to  a  liability  to  failure 
by  lapse),  is  to  be  regarded,  in  applying  the  doctrine  in  question, 


(p)  AU.-Oen.  V.  Milner,  3  Atk.  112 ; 
Croft  V.  She,  4  Ves.  60 ;  Be  Cooper's 
Trusts,  23  L.  J.  Ch.  25,  4  D.  M.  &  G. 
757.  "  But  such  a  gift  as  that  in  Att.- 
Oen.  V.  Milner,  would  now  be  held  to 
be  vested."     (Note  by  Mr.  Jarman.) 

(q)  Tregonwell  v.  Sydenham,  3  Dow, 


210.  As  to  the  effect  of  an  express 
direction  by  the  testator  that  in  a 
certain  event  the  sum  is  to  sink  into  his 
residuary  personal  estate,  see  Johnson  v. 
Webster,  4  D.  M.  &  G.  474,  post. 
Chap.  XXII. 
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in  precisely  the  same  light  as  if  it  were  originally  absolute.  Thus,  chapteb  xiii. 
if  land  be  devised,  charged  with  a  specific  sum  to  A.,  on  condition 
•of  his  attaining  the  age  of  twenty-one  years,  and  A.  do  attain 
that  age,  and  subsequently  die  in  the  testator's  Hfetime,  the  gift 
receives  the  same  construction  as  if  it  had  not  originally  been  made 
■conditional  on  his  attaining  the  prescribed  age." 

With  respect  to  the  general  question,  as  to  the  destination  of  Destination  of 
•sums  charged  on  real  estate  which  lapse  by  the  death  of  the  legatee  out  of  land, 
in  the  testator's  lifetime,  or  the  gift  of  which  is  void  ab  initio,  the 
•older  authorities  are  chiefly  cases  in  which  gifts  of  specific  sums 
were  void  ab  initio,  and  the  decision  in  each  case  generally  turned 
upon  the  question  whether  the  gift  was  an  exception  from  the 
residuary  devise,  or  a  mere  charge  upon  the  land.  Owing  to  the 
limited  operation  of  a  residuary  devise  under  the  old  law  (r),  if 
the  gift  was  an  exception,  the  heir  took  the  benefit  in  the  event  of 
its  failure  ;  if  the  gift  was  a  mere  charge  on  the  land,  the  specific 
■devisee  took  the  benefit  of  its  failure  (s).  The  cases  are  not 
altogether  consistent,  partly  because  some  of  them  proceeded  on 
^'  the  strong  reluctance  in  the  Court  to  disinherit  an  heir  at 
law  "  (t),  while  in  other  cases  the  Court  treated  the  question  as 
■one  of  intention. 

The  leading  case  in  favour  of  the  heir  is  Arnold  v.  Chapman  {u) ;  Decisions  in 
there  the  testator  devised  a  copyhold  estate  to  A.,  he  causing  to  ^eir. 
be  paid  to  the  executors  the  sum  of  1,000^,  and  after  pajnnent  of 
■debts  and  legacies  the  testator  gave  all  the  residue  of  his  real  and 
personal  estate  to  a  charity ;  the  1,000Z.  being  included  in  the 
residuary  bequest  to  the  charity,  the  gift  of  it  was  void,  and  the 
question  arose  whether  it  should  go  to  the  heir  or  sink  for 
the  benefit  of  A.  Lord  Hardwicke  held  that  it  went  to  the  heir, 
apparently  on  the  ground  that  the  direction  to  pay  to  the  executors 
severed  it  from  the  devise  of  the  land,  so  as  to  prevent  the  devisee 
from  having  any  interest  in  it,  but  as  the  gift  of  it  to  the  charity 
was  void,  it  retained  the  character  of  land  and  went  to  the  heir  as 
undisposed  of  real  estate  {v).  Lord  Hardwicke's  decision  seems 
to  have  turned  entirely  on  the  direction  to  pay  to  the  executors, 

(r)  See  Chap.  XXV.  tke  Courts  seems  now  to  be  the  other 

(«)  Per  Leach,  M.R.,  Cooke  v.  8ta-  way  :  see  Freeman  v.  Freeman,  5  D.  M. 

tionera'  Co.,  3  Myl.  &  K.  p.  264.  &  G.  704. 

(()  See  the  remarks  of  Lord  Camden  (a)  1  Ves.  sen.  108. 

in  Qravenor  v.  Hallum  (Amb.  643),  and  [v)  See    Lord    Eldon's    remarks    in 

of  Lord  Eldon  in  Tregonwell  v.  Syden-  Tregonwell  v.  Sydenham,  3  Dow,  at  p. 

ham  (3  Dow,  210).     The  views  of  Mr.  211 ;  and  in  Sidney  v.  Shelley,  19  Ves. 

Jarman,  as  expressed  in  the  first  edition  363.     See  also  the  comments  of  Wood, 

of    this  work,   were  also  strongly  in  V.-C,  on  Arnold  v.  Ch,apman  in  Heptin- 

favour  of  the  heir.     The  tendency  of  stall  v.  Gott,  2  J.  &  H.  449. 
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for  he  said  that  if  the  devise  had  been  on  condition  to  pay  the  1,000L 
to  the  charity,  the  condition  would  have  been  void,  in  which  case 
it  seems  clear  that  A.  would  have  taken  the  land  free  from  the 
condition.  In  Gravenor  v.  Hallum  {w)  land  was  devised  subject 
to  a  charge  in  favour  of  a  charity,  and  it  was  held  that  the  heir- 
took  the  benefit  of  its  failure,  but  the  decision  seems  to  have  turned 
partly  on  the  fact  that,  subject  to  the  charge,  the  land  was  devised, 
in  trust  for  sale,  and  the  case  therefore  seems  to  come  more  properly 
under  another  head  {x).  In  Bland  v.  Wilkins  (y)  land  was  devised, 
to  E.  N.  in  fee,  upon  condition  that  her  executors  and  adminis- 
trators should  pay  lOZ.  to  a  charity :  it  was  held  that  the  IQil. 
should  go  to  the  heir,  as  part  of  the  produce  of  the  land  undisposed, 
of.  The  report  is  too  short  to  make  the  case  an  authority  of  any 
value ;  it  seems  inconsistent  with  the  principle  that  where  land 
is  devised  subject  to  an  invaUd  condition,  the  devisee  takes  the  land 
free  from  the  condition  (z).  Henchman  v.  Att.-Gen.  (a)  is  also  aa 
unsatisfactory  case. 

Among  the  decisions  in  favour  of  the  devisee,  the  earliest  is 
Jackson  v.  Hurlock  (6) :  there  the  testator  devised  lands  to  A.  subject- 
to  and  charged  with  a  sum  which  he  afterwards  directed  to  be 
paid  to  charities  :  it  was  held  that  the  charge  sank  for  the  benefit- 
of  A.  In  Kennell  v.  Abbott  (c),  Arden,  M.K.,  said  that  after  some 
difference  of  opinion  it  was  then  (1799)  perfectly  settled  that  if  an 
estate  were  devised,  charged  with  legacies,  and  the  legacies  failed,, 
no  matter  how,  the  devisee  should  have  the  benefit  of  it,  and  take  the 
estate.  King  v.  Denison  {d)  and  Cooke  v.  Stationers'  Go.  (e)  are  to- 
the  same  effect. 

Since  the  Wills  Act  many  cases  have  been  decided  bearing  on 
this  question.  In  considering  them  the  alteration  made  in  the 
law  by  sect.  25  of  the  Wills  Act  (/)  must  be  borne  in  mind. 

In  Ridgway  v.  Woodhouse  (g),  where  a  testator  devised  real 
estate  in  trust  for  his  wife  for  her  life,  but  in  case  his  wife's  sister- 
should  reside  with  her,  he  directed  his  trustees  to  retain  out  of  th& 
rents  1001.  for  every  day  of  such  residence,  and  pay  the  same  to  a 


{w)  Amb.  643. 

(x)  Post,  Chap.  XXII. 

(y)  1  Br.  C.  C.  61  n. 

(z)  Arnold  v.  Chapman,  supra ; 
WrigM  v.  Bow,  1  Br.  C.  C.  61.  See 
also  Cooke  v.  Stationers'  Co.  (3  Myl.  & 
K.  262),  -where  Leaoh,  M.R.,  said  that  a 
devise  upon  condition  to  pay  certain 
legacies  was  no  more  than  a  charge  of 
the  legacies. 


(o)  2  S.  &  St.  498  ;  3  Myl.  &  K.  485. 
(6)  Amb.  487  ;  better  reported  2  Ed. 
263. 

(c)  4  Ves.  802.  See  Barrington  v.. 
Hereford,  1  Br.  C.  C.  61 ;  Baker  v.  Hall,. 
12  Ves.  497. 

(d)  1  V.  &  B.  260. 

(e)  3  My.  &  K.  262. 
(/)  Post,  Chap.  XXV. 
(ff)  7Bea.437. 


Trusts. 
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charity,  Lord  Langdale,  M.R.,  said  :  "The  direction  to  pay  to  the  chapter xin. 
charity  is  void,  and  consequently  the  direction  to  retain,  so  far  as 
it  was  intended  to  operate  for  the  benefit  of  the  charity,  was  also 
void,  and  had  no  effect ;  and  that  purpose  failing,  I  think  the  direc- 
tion to  retain  must  fail  altogether." 

The  point  under  consideration  was  much  discussed  in  Re  Cooper's  He  Cooper'tt 
Trusts  (h),  in  which  there  was  a  specific  devise  on  trust  in  the  first 
place  to  raise  2,000L  by  sale  or  otherwise ;  and,  "  after  raising  as 
aforesaid,"  the  estate  was  to  be  in  trust  for  the  testator's  son  and 
his  issue.  One  half  of  the  2,000Z.  was  directed  to  be  held  in  trust  for 
a  daughter  of  the  testator  for  life,  and  afterwards  for  her  children. 
Then  followed  a  residuary  devise.  The  daughter  survived  the 
testator,  but  died  without  ever  having  had  a  child :  it  was  held 
that  the  2,000Z.  was  a  charge  on  the  estate,  and  not  an  exception, 
and  that  the  1,000?.  which  lapsed  sank  for  the  benefit  of  the  specific 
devisee.  Sir  W.  P.  Wood,  V.-C,  treated  the  distinction  between 
an  exception  and  a  charge  as  settled ;  the  question  was  to  which 
head  the  case  before  him  belonged.  He  said  :  "  I  was  very  much 
struck  throughout  with  the  ingenious  argument  in  support  of  its 
being  an  exception.  But  when  one  looks  through  the  cases,  one  is 
surprised  to  find — I  do  not  know  whether  any  case  has  arisen — 
but  I  do  not  find  a  single  case  in  the  books  where  a  sum  of  money 
to  be  paid  out  of  an  estate  has  ever  been  held  to  be  an  exception. 
I  cannot  find  a  single  case  in  the  books  to  that  effect." 

In  Sutcliffe  v.  Cole  (j)  the  testator  devised  lands  specifically  to 
A.  subject  to  a  charge  of  7,000Z.,  which  he  directed  his  executors  to 
raise  by  mortgage  or  sale,  and  he  directed  1,000?.,  part  of  the  7,000?. 
to  be  appropriated  to  a  person  who  predeceased  the  testator. 
Kindersley,  V.-C,  held  that  A.  took  the  estate  discharged  of  the 
1,000?.  "  If  there  is  a  devise  of  real  estate  less  something,  a  devise 
with  an  exception  out  of  it,  the  devisee  can  take  no  more  than  the 
actual  devise.  But  if  there  is  a  devise  subject  to  a  charge  for  the 
particular  purpose  of  a  benefit  to  some  individual,  then  it  is  a 
devise  of  the  whole  estate,  and  not  of  an  estate  less  something." 

In  Tucker  v.  Kayess  (k)  the  testator  bequeathed  to  his  executors 
a  sum  of  money,  "to  be  chargeable  and  paid  as  hereinafter  men- 
tioned," upon  trusts  which  eventually  failed  by  reason  of  the 
testator  leaving  no  children  ;  he  then  devised  certain  lands  to  A. 

(h)  23  L.  J.  Ch.  25 ;  4  D.  M.  &  G.  land  comprised  in  a  residuary  devise. 
757.     See  Se  Newberry's  Trusts,  5  Ch.  (j)  3  Drew.  135. 

D.  746.     In  that  case  the  question  did  (k)  4  K.  &  J.  339.     See  also  Re  Clu- 

not  arise,  because  the  charge  was  on  low's  Trusts,  1  J.  &  H.  639. 
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cHAPTBR^xiii.  subject  to  the  payment  of  the  said  sum  :  it  was  held  by  Wood,  V.-C, 
that  the  case  fell  within  the  principle  of  Re  Cooper's  Trusts  (1), 
and  that  the  charge  sank  into  the  devised  property  for  the  benefit 
of  the  devise.  The  V.-C.  said  :  "  It  comes  back  to  the  old  distinc- 
tion between  an  exception  and  a  charge.  The  true  test  being  this  : 
Is  the  thing  in  question  excepted  out  of  the  devised  property — did 
the  testator  mean  to  give  that  property  minus  the  thing  in  question, 
or  is  it  a  charge  upon  the  devised  property  ?  If  it  is  excepted  out 
of  the  devised  property,  it  goes  to  the  residuary  devisee  ;  if  it  is  a 
charge  on  the  devised  property,  it  sinks  into  that  property  for  the 
benefit  of  the  person  to  whom  it  is  devised  ;  and  this  case,  I  must 
say,  is  one  of  the  strongest  I  ever  saw  of  the  latter  description. 
I  made  the  observation  in  Re  Cooper's  Legacy,  that '  I  do  not  find  a 
single  case  in  the  books  where  a  sum  of  money  to  be  paid  out  of  an 
estate  has  ever  been  held  to  be  an  exception,'  and  I  am  stiU  of  that 
opinion."  However,  in  Heptinstall  v.  Gott  (m),  the  Vice-Chancellor 
took  somewhat  difEerent  ground.  There  the  testator  gave  his 
daughter  four  cottages  subject  to  a  charge  of  150Z.,  and  bequeathed 
aU  his  personal  estate  to  certain  children  and  grandchildren,  includ- 
ing the  daughter.  No  specific  disposition  was  made  of  the  150Z.  : 
it  was  held  that  the  150?.  sank  for  the  benefit  of  the  devisee.  The 
V.-C.  explained  that  the  principle  on  which  he  acted  in  Re  Cooper's 
Trusts  (n),  was  "  that  if  you  can  ascertain  from  the  terms  of  a  wiU 
that  a  charge  is  meant  as  an  exception  out  of  a  gift,  there  the 
charge  will  be  operative,  although  the  disposition  of  it  may  not 
take  effect ;  but  that  where  the  purpose  of  the  charge  is  merely  to 
provide  for  some  object,  and,  subject  to  such  purpose,  to  leave 
the  estate  to  the  devisee,  there,  if  the  purpose  fails,  the  charge  sinks 
for  the  benefit  of  the  devisee."  And  the  V.-C.  went  on  to  say  that 
in  Re  Cooper's  Trusts  the  legacy  was  contingent  on  the  daughter 
having  children,  and  this  not  having  happened,  the  charge  was 
held  to  sink  for  the  benefit  of  the  devisee,  but  "  if  any  child  had 
ever  been  in  existence,  I  apprehend  that  the  principle  of  Arnold  v. 
Chapman  (o)  would  have  applied."  If  the  V.-C.  meant  to  suggest 
a  distinction  between  the  failure  of  a  gift  by  reason  of  its  illegality, 
or  by  reason  of  there  being  no  one  in  existence  to  take  the  benefit 
of  it,  and  the  failure  of  a  gift  by  the  death  of  the  legatee  in  the  life- 
time of  the  testator,  it  is  submitted  that  the  distinction  cannot  be 
supported  (p).    The  question  is  entirely  one  of  intention  ;   unless 

{I)  Supra,  p.  443.  (o)  Supra,  p.  441. 

(m)  2  J.  &  H.  449.  (p)  See  the  decision  of  Kindersley, 

(n)  Supra,  p.  443.  V.-C,  in  Sutdiffe  v.  Cole,  supra,  p.  443. 
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the  testator  intended  to  sever  the  gift  from  the  devise  for  all  purposes  chapter  xm. 
so  as  to  make  it  an  exception  from  the  devise,  the  devisee  will  take 
the  benefit  of  its  failure,  whether  the  failure  is  caused  by  lapse  or 
by  any  other  means. 

It  seems  to  follow  from  Lord  Hardwicke's  remarks  in  Arnold  v.  Charge  in 
Chapman  {q),  that  if  a  testator  devises  land  subject  to  a  condition 
or  charge  for  securing  the  payment  to  his  executors  of  a  certain 
sum  of  money,  and  does  not  expressly  dispose  of  this  sum,  it  will 
become  part  of  his  personal  estate,  and  will  not  in  any  event  sink 
for  the  benefit  of  the  devisee.  No  such  case  seems  to  have  arisen. 
In  Heptinstall  v.  Gott  (r),  Wood,  V.-C,  thought  such  a  construc- 
tion possible,  but  in  the  circumstances  of  that  case,  inadmissible. 
In  Simmons  v.  Pitt  («),  a  testator  by  his  will  directed  that  a  sum  of 
6,0001.  and  interest  which  he  had  by  deed  charged  on  certain  real 
estate  should  form  part  of  his  residuary  personal  estate,  which  he 
bequeathed  upon  trusts  which  were  void  as  to  the  interest  arising 
from  the  Q,000l. :  it  was  held  that  this  interest  went  to  the  next  of 
kin,  and  did  not  sink  into  the  real  estate  or  go  to  the  heir  of  the 
testator. 

V. — Charges  on  Personal  Property. — Where  personal  property  Charges  on 
is  specifically  given  to  A.  subject  to  a  charge  in  favour  of  B.,  and  P®™°^' 
the  gift  to  B.  lapses,  A.  takes  the  benefit  of  the  lapse  (i).     The 
same  rule  applies  where  the  charge  is  on  a  particular  fund  (u). 

In  Fisk  V.  Att.-Gen.  (v),  a  testatrix  bequeathed  a  fund  upon  trust 
to  apply  as  much  of  the  income  as  should  be  necessary  in  keeping  a 
grave  in  repair,  and  to  divide  the  residue  among  the  poor  of  the 
parish  :  it  was  held  that,  the  trust  to  repair  the  grave  being  void  (w), 
the  whole  income  was  appUcable  to  the  charitable  purpose  (x). 
Questions  as  to  the  effect  of  lapse  in  the  case  of  a  charge  on  a  mixed 
fund  of  realty  and  personalty,  and  as  to  the  acceleration  of  estates 
and  interests  by  the  lapse  of  preceding  interests,  are  considered 
elsewhere  (y). 

VI.— Provisions  of  Wills  Act. — The  doctrine  of  lapse  has  been  Stat,  i  Vict, 
modified  by  the  WiUs  Act  in  three  important  particulars.    First,  R^^'^t^te 

comprised  in 

(g)  Supra,  p.  441.  {v)  L.  R.,  4  Bq.  521.  JfP^.^  «'  ^°^^ 

(r)  Supra,  p.  444.  (w)  Supra,  p.  228.  ■,^Tj  ■ 

(«)  L.  R.,  8  Ch.  978.     See  as  to  this  (z)  FoUowed  in  Be  BirkeU,  9  Ch.  D.  ™oluded  in 

case  Chap.  XXI.  576  ;  Re    Vaughan,  33  Ch.  D.  187  ;  Re  residuary 

(0  Per  Wood,   V.-C,   in  Tucker  v.  Rogerson,  [1901]  1  Ch.  715.  devMe. 

Kayess,  4  K.  &  J.  at  p.  342.  iy)  Chap.  XXI,  and  post,  p.  452. 
(«)  Scott  V.  Stdmond;  1  My.  &  K.  363. 
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CHAPTER  xin.  by  sect.  25,  which  provides,  "  That  unless  a  contrary  intention 
shall  appear  by  the  will,  such  real  estate  or  interest  therein  as  shall 
be  comprised  or  intended  to  be  comprised  in  any  devise  in  such 
will  contained,  which  shall  fail  or  be  void  by  reason  of  the  death 
of  the  devisee  in  the  lifetime  of  the  testator,  or  by  reason  of  such 
devise  being  contrary  to  law,  or  otherwise  incapable  of  taking  effect, 
shall  be  included  in  the  residuary  devise  (if  any)  contained  in  such 
wiU." 

It  seems  clear  that  the  object  of  this  enactment  was  to  give  to 
a  residuary  devise  the  same  sweeping  effect  with  regard  to  real 
estate  as  a  residuary  bequest  has  always  had  with  regard  to  person- 
alty (z).  Consequently  if ,  under  a  will  made  since  1837,  a  specific 
devise  lapses,  or  fails  as  being  contrary  to  law,  the  land  so  devised 
passes  under  the  residuary  devise,  if  the  will  contains  one,  and  not 
to  the  heir  (a). 

Under  this  enactment,  the  gift  of  a  sum,  forming  an  exception 
out  of  real  estate,  to  a  person  who  dies  in  the  testator's  lifetime,  or 
the  gift  of  which  is  void  ab  initio,  wiU  enure  for  the  benefit  of  the 
residuary  devisee.    If,  however,  the  will  does  not  contain  an  opera- 
tive residuary  devise,  or  the  sum  excepted  affects  the  property 
comprised  in  the  residuary  devise,  such  sum  falls  to  the  heir.     Of 
course  the  act  has  no  bearing  on  the  question  whether  the  sum  be 
an  exception  or  simply  a  charge ;   nor  does  it  do  away  with  the 
rule  that  the  failure  of  a  mere  charge  enures  for  the  benefit  of  the 
specific  devisee,  and  not  of  the  residuary  devisee  (6) ;   nor,  again, 
does  it  apply  to  the  class  of  cases  first  noticed,  in  which  the  gift  of 
a  sum  of  money  charged  upon  land  on  a  contingency,  is  defeated 
by  the   failure  of  the   event   (whether  it  be  the  decease  of  the 
object  before  a  certain  age,  or  otherwise),  and  not  by  lapse. 
1  Vict.  c.  26,        The  next  alteration  in  regard  to  lapse  relates  to  devises  in  tail, 
Devises  in  tail  *°  which  sect.  32  provides,  "  That  where  any  person  to  whom  any 
-not  to  lapse  if  real  estate  shall  be  devised  for  an  estate  tail,  or  an  estate  in  quasi 
issue.  ^^  entail,  shall  die  in  the  lifetime  of  the  testator,  leaving  issue  who 

(z)  Mr.  Jarman  thought  that  although  will  not  sink  for  the  benefit  of  A.,  but  will 

this  was  "  the  immediate  design  "  it  be  raisable  for  the  residuary  devisee  " 

was  "  evidently  not  the  full  scope  of  (first  ed.  of  this  work,  p.  310).     It  is 

the  clause."     He  thought  that  it  altered  quite  clear  from  the  cases  above  cited 

the  rule  as  to  charges  sinking  for  the  (pp.  443  seq.),  that  the  section  has  no 

benefit  of  the  devisee  under  the  doctrine  such  operation. 

above    referred    to    (p.    440).      "  For  (a)  Carter  v.  Haswell,  3  Jur.  N.  S. 

instance,  if  a  testator  by  a  will  made  788. 

since  1837,  devise  Blackacre  to  A.,  he  (5)  Tucker  v.  Kayess,  4  K.  &  J.  339  ; 

paying  to  B.  500i.,  and  all  the  residue  Sutdiffe  v.  Cole,  3  Drew.  135  ;  24  L.  J. 

•of  his  estate  to  C,  and  it  happen  that  B.  Ch.  486  ;  and  see  ante,  pp.  443  et  seq. 
■dies  in  the  testator's  lifetime,  the  charge 
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■would  be  inheritable  under  such  entail,  and  any  such  issue  shall  chapter  xiii. 

be  living  at  the  time  of  the  death  of  the  testator,  such  devise  shall 

not  lapse,  but  shall  take  effect  as  if  the  death  of  such  person  had 

happened  immediately  after  the  death  of  the  testator,  imless  a 

■contrary  intention  should  appear  in  the  will." 

The  third  and  remaining  alteration  concerns  gifts  to  the  children  Sect.  33. 

or  other  issue  of  the  testator,  as  to  which  sect.  33  declares,  "  That  ^^'  *°  *ff'*' 

1  1     ■  1  -1  n  1        •  !•    1  ^°^^  child  or 

where  any  person,  bemg  a  child  or  other  issue  of  the  testator,  to  other  desoen- 

whom  any  real  or  personal  estate  shall  be  devised  or  bequeathed,  f*"^*  ^^° 
for  any  estate  or  interest  not  determinable  at  or  before  the  death  of  not  to  lapse., 
.such  person,  shall  die  in  the  lifetime  of  the  testator,  leaving  issue, 
and  any  such  issue  of  such  person  shall  be  living  at  the  time  of  the 
■death  of  the  testator,  such  devise  or  bequest  shall  not  lapse,  but 
■shall  take  effect  as  if  the  death  of  such  person  had  happened 
immediately  after  the  death  of  the  testator,  unless  a  contrary  inten- 
tion shall  appear  by  the  will." 

"  It  will  be  observed,"  says  Mr.  Jarman  (c),  "  that  the  words  Remarks  upon 

'  such  issue,'  occurring  in  sec.  32,  admit  of  application  either  to  the  ^  ^^°^-  °■^^• 
...,,,  ,         I  .,  ...       -  ,    ,      .  ss.  32  and  33. 

issue  inheritable  under  the  entail,  surviving  the  deceased  devisee, 

or  the  issue  inheritable  under  the  entail  generally,  whether  living 
at  the  death  of  the  devisee  or  not.  According  to  the  latter  con- 
.struction,  if  there  be  issue  living  at  the  death  of  the  devisee  or  legatee, 
and  also  issue  living  at  the  death  of  the  testator,  the  requisition  of 
the  statute  is  satisfied,  though  the  same  issue  should  not  exist  at 
both  periods.  Thus  if  lands  be  devised  to  A.  in  taU,  who  dies  in  whether  same 
the  testator's  lifetime,  leaving  an  only  child,  and  such  child  after-  J?®"®  ™y^'  ^1 
wards  die  in  the  testator's  lifetime,  leaving  issue  who,  or  any  of  of  devisee  and 
whom,  survive  the  testator,  the  devise  would,  it  is  conceived,  be  °  ^^  *  °^' 
preserved  from  lapse.  In  the  33rd  section,  however,  there  is 
more  difficulty  in  adopting  a  similar  construction ;  for  in  this 
•clause  the  words  '  such  issue  '  would  seem  to  apply  exclusively  to 
the  issue  living  at  the  death  of  the  devisee  or  legatee  ;  and  if  so, 
the  result  would  be  that  in  the  case  of  a  gift  to  a  chUd  of  the 
testator,  if  it  should  happen  that  such  child  dies  in  his  lifetime 
leaving  issue,  and  such  issue  also  dies  leaving  issue  who  survives  the 
testator  (certainly  rather  a  large  assemblage  of  contingencies  to  be 
•crowded  into  the  testator's  lifetime),  the  existence  of  the  last- 
mentioned  issue  would  not  prevent  the  lapse,  the  issue  surviving 
the  testator  not  being  the  same  issue  as  existed  at  the  death  of  the 
legatee.    But  here,  also,  possibly  a  liberal  construction  would  be 

(c)  First  ed.  p.  312. 
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CHAPTEK  Xm, 


Time  of 
legatee's 
death 
immatenal. 


Wills  Act  does 
not  apply 
where  gift 
does  not 
lapse,  but 
property 
passes  over  to 
another. 


adopted  by  considering  the  word  '  issue '  to  be  used  as  nomen 
collectivum,  namely,  as  including  every  generation  of  issue,  and 
not  merely  as  designating  the  particular  individual  or  individuals- 
living  at  the  death  of  the  legatee ;  so  that  the  existence  of  any 
person  belonging  to  the  same  Une  of  issue  at  the  death  of  the 
testator  would  suffice  to  prevent  the  lapse  ;  and  in  favour  of  this- 
construction  may  be  urged  the  desirableness  of  assimilating  the 
effect  of  these  two  sections  of  the  statute,  from  the  penning  and 
juxtaposition  of  which  it  is  hardly  to  be  supposed  that  any  such 
difference  was  intended." 

Lord  St.  Leonards  was  of  a  different  opinion.  He  thought 
that  there  was  intended  to  be  a  difference  between  sects.  32  and 
33;  and  that  sect.  33  "expresses  what,  looking  at  the  object 
of  the  framer,  it  was  no  doubt  intended  to  express,  that  some 
of  the  issue  living  at  the  death  of  the  devisee  or  legatee  must  also- 
be  living  at  the  testator's  death  "  (d).  But  in  In  bonis  Parker  (e) 
Mr.  Jarman's  view  prevailed.  There  the  testatrix  gave  all  her 
property  to  her  daughter ;  the  daughter  died  in  her  lifetime, 
leaving  an  only  child  who  also  died  in  the  lifetime  of  the  testatrix,, 
leaving  a  child  who  survived  the  testatrix,  and  it  was  held  by  Sir 
C.  Cresswell  that  the  gift  was  saved  from  lapse  by  the  33rd  section. 
Lord  St.  Leonards  nevertheless  maintained  his  view  as  to  the 
operation  of  the  section :  "  The  decision  is  contrary  to  the  express- 
words  of  the  statute,  and  equally  contrary,  it  may  be  thought,  t& 
the  intention  of  the  legislature .  The  case  is  altogether  distinguishable 
from  the  provision  as  to  estates  tail"  (/). 

Section  33  appUes  :  (1)  Where  the  will  is  made  before  1838,  if 
the  death  of  the  legatee  and  the  repubUcation  of  the  wiU  take  place 
after  the  WiUs  Act  came  into  operation  (g) ;  (2)  where  the  testator 
makes  a  gift  to  a  child  who  is  dead  at  the  date  of  the  will  {h). 

Mr.  Jarman  goes  on  to  point  out  that  "  the  application  of  both 
the  enactments  in  question  is  excluded  where  the  devise  in  tail  or  the 
gift  to  the  testator's  child  or  issue  is  expressly  made  contingent  on 
the  event  of  the  dcAdsee  or  legatee  surviving  the  testator  (i) ;  for  in 


(d)  Real  P.  Stat.  384  (1st  ed.). 

(e)  1  Sw.  &  Tr.  523. 

(/)  Real  P.  Stat.  392  (2nd  ed.). 

(?)  Winter  v.  Winter,  5  Ha.  306.  In 
that  case  the  legatee  died  before  the 
execution  of  the  codicil.  In  Wild  v. 
Reynolds,  5  N.  of  C.  1,  the  legatee  died 
before  1838,  and  the  legacy  was  held  to 
lapse,  although  the  will  was  republished 
in  1840. 

(h)  Mower  v.  Orr,  7  Ha.  473  ;  Wiaden 
V.  Wiaden,  2  Sm.  &  G.  396. 


(t)  It  is  submitted  that  any  expres- 
sion of  a  contrary  intention  is  suffi- 
cient to  prevent  the  operation  of  sec.  33. 
Thus  it  a  testator  bequeathed  1,000J.  to- 
his  son  A.,  and  proceeded  :  "  but  if  my 
said  son  shall  die  in  my  lifetime,  then 
I  bequeath  the  sum  of  2001.  to  each  of 
his  children,"  would  not  this  be  suffi- 
cient to  exclude  the  operation  of  sect.  33, 
whatever  the  number  of  the  son's  chil- 
dren  might  be  ? 
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such  a  case  to  let  in  the  heir  in  tail  under  sect.  32  would  be  something  chapter  xni. 
more  than  substitution  :  it  would  be  to  give  the  property  to  the 
heir  in  tail  in  an  event  upon  which  the  testator  has  not  devised  it 
to  the  ancestor ;  and  in  such  a  case  to  hold  the  child  or  other 
descendant  of  the  testator  to  be  entitled  under  sect.  33,  would  be 
in  direct  opposition  to  the  language  of  the  will. 

"  Nor,  is  it  conceived,  does  the  statute  touch  the  case  of  a  gift  to  Joint  tenants, 
one  of  several  persons  as  joint  tenants ;   for  as  the  share  of  any 
object  dying  in  the  testator's  lifetime  would  survive  to  the  other  or 
others,  such  event  occasions  no  '  lapse,'  to  prevent  which  is  the 
avowed  object  of  both  the  clauses  under  consideration. 

"  The  same  reasoning  applies  to  a  gift  to  a  fluctuating  class  of  Gift  to  class, 
objects  who  are  not  ascertainable  until  the  death  of  the  testator, 
though  made  tenants  in  common.  Thus,  suppose  a  testator  to 
bequeath  aU  his  personal  estate  to  his  children  simply  in  equal 
shares,  it  should  seem  that  the  entire  property  would,  as  before  the 
statute,  belong  to  the  children  who  survive  the  testator,  without 
regard  to  the  fact  of  any  child  having,  subsequently  to  the  date  of 
his  will,  died  in  the  testator's  lifetime  leaving  issue  who  survive 
him  (j).  As  gifts  to  the  testator's  children  as  a  class  are  of 
frequent  occurrence,  their  exclusion  from  this  provision  of  the 
statute  will  greatly  narrow  its  practical  operation."  And  the 
same  reasoning  applies  where  there  is  only  one  member  of  the  class. 
Thus  in  Re  Harvey^s  Estate  (k),  the  testator  gave  property  to  his 
daughter  for  life,  and  after  her  death  to  her  child  or  children  who 
should  attain  twenty-one  or  marry ;  the  daughter  had  one  child  only, 
who  died  in  the  lifetime  of  the  testator,  leaAong  a  child  who  survived 
the  testator  :  it  was  held  by  Chitty,  J.,  that  the  gift  failed.  The 
learned  judge  concurred  in  the  view  expressed  by  Mr.  Jarman, 
in  the  concluding  sentence  quoted  above,  but  said  that  the  law  was 
too  well  settled  to  be  now  altered. 

If,  however,  the  gift  is  to  a  siagle  child,  it  seems  that  it  may  be  Gift  to  a 
saved  from  lapse  by  sect.  33,  even  although  the  child  who  is  to  take  beasoertained 
is  not  ascertained  at  the  date  of  the  will.    Thus  if  in  iJe  Harvey  the  ^^  ^  future 
gift  had  been  to  "  my  first  or  only  daughter  who  attains  twenty-one 
or  marries,"  it  is  submitted  that  in  the  circumstances  of  that  case 
the  gift  would  have  taken  effect. 

The  reader  will  perceive  that  sect.  33  does  not  substitute  the  sur-  Under  sect.  33, 
viving  issue  for  the  original  devisee  or  legatee ;    but  makes  the  ay^ln" 

testator's 
lifetime  not 

(j)  Since  Mr.  Jarman  wrote,  the  law      Drew.  319  ;     Browne     v.     Hammond,    substituted, 
is  settled  in  accordance  with  the  view      Johns.  210. 
above   expressed  :   Olney   v.   Bates,   3  (k)  [1893]  1  Ch.  567. 
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Constixiction. 


C3HAPTEE  xni.  gift  to  the  latter  take  effect,  notwithstanding  his  death  in  the  testa- 
tor's Hfetime,  in  the  same  manner  as  if  his  death  had  happened 
immediately  after  that  of  the  testator.  The  subject  of  gift  is, 
therefore,  to  aU  intents  and  purposes  constituted  the  disposable 
property  of  the  deceased  devisee  or  legatee,  and  as  such  follows- 
the  dispositions  of  his  wiU  {I).  "  Hence,"  as  Mr.  Jarman  remarks  (wi), 
"  occurs  this  rather  novel  result,  that  it  cannot  be  predicated  of 
any  will  of  a  deceased  person,  whose  parent  or  any  more  remote 
ancestor  is  living,  what  may  be  the  extent  of  property  which  it  wilt 
eventually  comprise,  and  no  final  distribution  can  be  made  pendiBg^ 
this  possibility  of  accession." 

In  Re  Mason's  Will  (n),  Romilly,  M.R.,  said  he  thought  that  "  a. 
very  nice  point  might  arise  on  the  statute,  as  to  whether  the  will, 
of  a  legatee  who  predeceases  his  father,  the  testator,  is  to  be  con- 
strued according  to  the  event,  or  whether  it  is  to  be  construed  as- 
if  the  legatee  had  survived  the  testator." 

The  efiect  of  the  section  is  to  prolong  the  life  of  the  original 
devisee  or  legatee  by  a  fiction  for  a  particular  purpose ;  that- 
purpose  is  to  give  effect  to  the  wiU  in  which  the  gift  which 
would  otherwise  lapse  occurs,  and  it  only  points  out  the  mode  itt 
which  that  effect  is  to  be  given.  Thus  the  subject  of  gift  devolves- 
with  any  obligation  to  which,  under  that  will,  it  woiild  have  been 
subject  in  the  hands  of  the  deceased  devisee  or  legatee  if  he  had 
actually  survived  ;  as  an  obligation  to  compensate  other  legatees- 
under  the  same  wiU,  disappointed  by  his  assertion  of  rights  that 
defeat  their  legacies  (o) ;  and  if  a  devisee  of  land,  being  a  feme 
coverte,  dies  without  having  made  an  effectual  disposition  of  it  by 
will,  her  husband  will,  if  the  devise  is  saved  from  lapse  by  sect.  33, 
be  entitled  to  an  estate  by  the  curtesy  (p).  Where  a  testator 
bequeathed  to  his  children  his  residue  in  equal  shares,  with  a  direc- 
tion that  the  shares  of  his  daughter  B.,  in  case  she  should  survive 
him,  should  be  subject  to  the  trusts  of  her  marriage  settlement, 
and  the  daughter  died  in  the  testator's  lifetime  leaving  issue,  it 
was  held  by  Pearson,  J.,  that  the  share  was  stiU  subject  to  the 
direction  notwithstanding  her  death  (q).    So  if  A.  devises  land  to- 


Othei  effects 
of  sect.  33. 


(l)  Johnson  v.  Johnson,  3  Ha.  157 ; 
Be  Mason's  WiU,  34  Bea.  494.  If  lie 
dies  intestate,  of  course,  it  goes  as  part 
of  his  estate :  Skinner  v.  Ogle,  9  Jur. 
432. 

(m)  First  ed.  p.  314.  Mr.  Jarman 
adds  that  "  though  the  will  of  the 
original  testator  must  be  under  the  new 
law,   the  will  of  the  dying  child   or 


descendant-legatee  need  not." 

(m)  Supra. 

(o)  PickersgiU  v.  Sodger,  5  C!h.  D. 
163 ;  see  further  as  to  this  case,  post.. 
Chap.  XVI. 

(p)  Eager  v.  Furnival,  17  Ch.  D.  115  ; 
Hope  V.  Hope,  [1892]  2  Ch.  336 ;  Ee 
Derbyshire,  76  L.  J.  Ch.  95. 

(j)  Se  Hone's  Trusts,  22  Ch.  D.  663- 
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kis  son  B. ,  and  B.  dies  in  Ms  lifetime  leaving  issue,  and  having  devised  cHApria  xiu. 

aU  his  property  to  A. ,  this  latter  devise  lapses,  because  A.  is  by  sect.  33 

deemed  to  have  died  in  his  son's  lifetime,  and  the  land  goes  to  B.'s 

heir  (r).     If  a  testator  gives  a  legacy  to  his  daughter,  a  married 

woman,  who  dies  intestate  in  his  lifetime,  leaving  surviving  her  a 

husband,  who  dies  before  the  testator,    and  two  children,  who 

survive  him,  the  effect  of  the  fiction  is  that  the  daughter  dies  a 

widow,  and  the  two  children  take  the  legacy  (s).    Agaia,  probate 

duty  (or,  since  1st  August   1894,  estate  duty)  is  payable  on  the 

death  of  the  testator,  not  only  in  respect  of  the  property  which 

passes  on  his  death,  but  in  respect  of  the  property  which  passes 

on  the  fictitious  death  of  a  legatee  (or  devisee)  under  sect.  33  (<). 

But  the  fiction  does  not  prolong  the  life  of  the  devisee  or  legatee 

for  aU  purposes.    Thus,  an  agreement  to  settle  property  which 

should  come  to  the  deceased  legatee  (testator's  daughter)  "  during 

coverture,"  was  held  not  to  include  property  which  had  so  come 

to  her  only  by  this  fiction  (u). 

The  question  how  far  sect.  33  applies  to  powers  of  appointment  Powers  of 
is  considered  elsewhere  {v).  appointment. 

VII. — Effect  of  Lapse. — It  may  be  useful  to  state  shortly  the  Effeotof 
effect  produced  under  the  present  law  by  the  lapse  of  a  testamentary  ^V^- 

gift. 

If  an  ordinary  specific  devise  lapses,  the  property  passes  under  Real  estate, 
the  residuary  devise  (w).    If  there  is  no  residuary  devise,  the  bene- 
ficial interest  passes  to  the  heir.     So  if  the  whole  or  a  part  of  the 
residuary  devise  lapses,  the  property  passes  to  the  heir. 

If  an  ordinary  specific,  demonstrative  or  pecuniary  legacy_^  or  Personal 
annuity  lapses,  it  falls  into  residue  and  passes  under  the  residuary  ^***«- 
bequest.    If  there  is  no  residuary  bequest,  lapsed  legacies  go  to 
the  next-of-kin.     So  if   the  whole   or   a   part  of  the   residuary 
bequest  lapses,  it  goes  to  the  next-of-kin  (x). 

Where  by  reason  of  lapse  a  testator's  will  is  rendered  wholly  Intestacy 
inoperative,  he  dies  intestate  {y),  or  if  the  lapse  only  affects  a  part  ^^"        ^ 
of  his  property  there  is  said  to  be  a  partial  intestacy  in  respect  of 
that  part  (z).  As  a  general  rule,  the  beneficial  interest  in  the  property 

(r)  Re  BenaUr,  19  Oa..  D.  612.  (v)  Chap.  XXIII. 

(e)  Re  Allen's  Trusts,  [1909]  W.  N.  (w)  Post,    Chap.  XXV.,  where    the 

181,  following  In  bonis  Councell,  L.  E.  restricted    operation    of    a    residuary 

2  P.  &  D.  314.  devise  under  the  old  law  is  explained. 

(<)  Re  Scott,  [1901]  1  K.  B.  228.  {x)  Post,  Chap.  XXIX. 

(tt)  Pearce  v.  Graham,  32  L.  J.  Ch.  (y)  Be  Ford,  [1902]  2  Ch.  605. 

359.  (z)  See  Chap.  XXI. 

29-^2 
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undisposed  of  goes  to  the  heir  at  law  in  the  case  of  realty  (a),  and 
to  the  next  of  kin  in  the  case  of  personalty,  the  devolution  of  it 
being  governed  by  the  Statutes  of  Distribution.  But  the  Intestates' 
Estates  Act,  1890,  does  not  apply  to  a  partial  intestacy  (b). 

Where  a  person  dies  intestate  by  reason  of  his  will  wholly 
failing  to  take  effect,  the  provisions  of  the  Statute  of  Distributions, 
1671,  as  to  advances  to  children  apply  (c). 

If  real  or  personal  property  is  given  subject  to  a  charge,  and  the 
charge  lapses,  the  general  rule  is  that  the  devisee  or  legatee  of  the 
property  takes  the  benefit  of  the  lapse  (d). 

If  real  property  is  given  by  way  of  remainder  to  persons  in  succes- 
sion, and  the  gift  to  one  of  them  lapses,  the  subsequent  remainders 
are  accelerated,  and  the  same  rule  seems  to  apply  in  the  case  of 
personalty.  But  where  an  executory  interest  is  limited  after  a 
contingent  interest,  and  the  prior  interest  lapses,  there  is  an 
intestacy  until  it  is  ascertained  whether  the  contingent  interest 
will  take  efiect  or  not  (e). 

Property  may  be  devised  or  bequeathed  to  A.,  with  a  gift  over 
to  B.  which  would  be  void  if  A.  survived  the  testator,  yet  if  A. 
predeceases  the  testator  the  gift  over  is  good,  the  result  being 
that  the  lapse  of  the  gift  to  A.  vahdates  the  gift  to  B.  Thus  if 
personal  property  is  bequeathed  to  A.  and  the  heirs  of  his  body, 
and  in  case  of  the  failure  of  issue  of  A.,  then  to  B.  :  this  is  an  abso- 
lute gift  to  A.  if  he  survives  the  testator,  and  in  that  case  the  gift 
to  B.  is  void ;  if,  however,  A.  dies  in  the  lifetime  of  the  testator 
(apparently  whether  he  leaves  issue  or  not)  the  gift  to  B.  takes 
effect  (/).  It  has  not  been  actually  decided  that  the  rule  applies 
to  land,  but  on  principle  it  would  appear  that  it  does,  and  that 
the  rule  may  be  stated  in  general  terms. 

On  the  same  principle,  it  would  seem  that  a  gift  of  consumable 
articles  to  A.  for  life,  with  remainder  to  B.,  would  not  lapse  by  the 
death  of  A.  in  the  testator's  lifetime,  but  would  take  effect  in  favour 
ofB.(^). 


(a)  As  to  charges  on  land,  see  above, 
pp.  439  seq. 

(&)  Be  Tivigg's  Estate,  [1892]  1  Ch. 
579. 

(c)  TJeP'ord,  supra.  See  Chap.  XXXII. 

(d)  Supra,  pp.  444  seq. 

(e)  Post,  Chap.  XXI.  (Acceleration 
of  Future  Interests.) 

( / )  Brown  v.  HiggB,  4  Ves.  708 ; 
Machinnon  v.  Peach,  2  Keen,  556 ; 
Donn  V.  Penny,  1  Mer.  20  ;  Williams  v. 
Levns,  6  H.  L.  C.  1013 ;  Be  Lowman, 


[1895]  2  Ch.  348,  over-ruling  Hughes  v. 
Ellis,  20  Bea.  193  ;  Greated  v.  Greated, 
26  Bea.  621,  and  the  dictum  of  Knight 
Bruce,  V.-C,  in  Harris  v.  Davis,  1  CoU. 
416. 

ig)  Theobald  on  Wills,  648,  where 
Andrew  v.  Andrew,  1  ColL  690,  is 
referred  to.  The  views  expressed  by 
Kmght  Bruce,  V.-C,  on  this  point,  and 
his  dictum  in  Harris  v.  Davis,  1  Coll. 
416,  are  contrary  to  principle :  Be 
Lowman,  supra. 
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I. — General  Doctrine. — "  In  the  construction  of  wills,"  Mr.  indulgence 
Jarman  remarks  (a),  "  the  most  unbounded  indulgence  has  been  tators  iii*t*he' 
shown  to  the  ignorance,  unskilfulness,  and  negligence  of  testators :  construction 
no  degree  of  technical  informality,  or  of  'grammatical  or  ortho-  ^' 
graphical  error  (6),  nor  the  most  perplexing  confusion  in  the 
collocation  of  words  or  sentences,  will  deter  the  judicial  expositor 
from  diligently  entering  upon  the  task  of  eliciting  from  the 
contents  of  the  instrument  the  intention  of  its  author,  the 
faintest  traces  of  which  will  be  sought  out  from  every  part 
of  the  will,  and  the  whole  carefully  weighed  together  (c) ;  but 
if,  after  every  endeavour,  he  finds  himself  unable,  in  regard  to 
any  material  fact,  to  penetrate  through  the  obscurity  in  which 
the  testator  has  involved  his  intention,  the  failure  of  the  intended 
disposition  is  the  inevitable  consequence.  Conjecture  is  not  per- 
mitted to  supply  what  the  testator  has  failed  to  indicate ;  for  as 
the  law  has  provided  a  definite  successor  in  the  absence  of  dis- 
position, it  would  be  unjust  to  allow  the  right  of  this  ascertained 
object  to  be  superseded  by  the  claim  of  any  one  not  pointed  out  by 
the  testator  with  equal  distinctness.  The  principle  of  construction 
here  referred  to  has  found  expression  in  the  familiar  phrase,  that 
the  heir  is  not  to  be  disinherited  unless  by  express  words  or  necessary 
implication  ;  which,  however,  must  not  be  understood  to  imply 
that  a  greater  degree  of  perspicuity  or  force  of  language  is  requisite 
to  defeat  the  title  of  the  heir  to  the  real  estate  of  a  testator,  than 


(a)  Firat  ed.  p.  315.  The  4th  section 
of  this  chapter,  dealing  with  Misnomer 
and  Misdescription,  has  been  trans- 
ferred to  the  new  chapter  (XXXV.)  on 
"  Description  of  Persons  and  Things." 

(b)  See  3  Keb.  pi.  49,  23  ;   Henniker 


V.  Henniker,  12  Jur.  618  ;  but  see  Jack- 
son V.  Craig,  20  L.  J.  CSi.  204,  15  Jur. 
811  ;  Baker  v.  Newton,  2  Beav.  112; 
Langley  v.  Thomas,  6  D.  M.  &  6.  645. 
(f )  See  MinshuU  v.  Minshull,  1  Atk. 
411. 
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would  suface  to  exclude  the  claim  of  the  next  of  kin  as  the  successor 
to  the  personalty;  for  though  undoubtedly,  on  some  points,  a 
difference  of  construction  has  obtained  in  regard  to  these  several 
species  of  property,  that  difference  is  ascribable,  rather  to  the 
diversity  in  their  respective  nature  and  qualities,  than  to  any 
disparity  of  favour  towards  the  claims  of  the  heir  and  next  of  kin  (d). 

"  In  modem  times  instances  of  testamentary  gifts  being  rendered 
void  for  uncertainty  are  of  less  frequent  occurrence  than  formerly  ; 
which  is  owing  probably,  in  part,  to  the  more  matured  state  of  the 
doctrines  regulating  the  construction  of  wills,  which  have  now 
assigned  a  determinate  meaning  to  many  words  and  phrases  once 
considered  vague  and  insensible,  and  in  part  to  the  more  practised 
skiU  of  the  courts  in  applying  these  doctrines.  Hence  the  student 
should  be  cautioned  against  yielding  implicit  confidence  to  any 
early  cases  (e),  in  which  a  gift  has  been  held  to  be  void  for  un- 
certainty, the  principle  whereof  has  not  been  recognised  in  later 
times. 

"  To  the  vahdity  of  every  disposition,  as  well  of  personal  as  of 
real  estate,  it  is  requisite  that  there  be  a  definite  subject  and 
object ;   and  uncertainty  in  either  of  these  particulars  is  fatal." 

A  condition  may  be  void  for  uncertainty  (/). 

A  gift  may  be  void  for  uncertainty,  not  because  there  is  any  doubt 
as  to  the  intention  of  the  testator,  but  because  it  is  uncertain  when 
and  how  the  gift  will  take  effect.  Thus  in  Re  Viscount  Exmouth  (g), 
the  testator,  who  was  a  peer,  bequeathed  chattels  to  trustees  to  go 
with  the  title  as  heirlooms,  so  far  as  the  rules  of  law  and  equity 
would  admit,  and  so  that  no  person  in  existence  at  the  testator's 


[d)  The  rule  in  favour  of  the  heir 
and  next  of  kin  to  which  Mr.  Jarman 
refers  is  still  occasionally  cited  (as  in 
Be  Cameron,  26  Ch.  D.  19),  but  it  may 
be  doubted  whether  the  rule  has  much, 
if  any,  real  force  at  the  present  day. 
The  presumption  is  rather  the  other 
way,  namely,  that  when  a  man  makes 
his  will  he  does  not  intend  to  die 
intestate  as  to  any  part  of  his  property 
(see  Goodman  v.  Goodman,  1  De  6.  &  S. 
695).  In  Re  Roberta  (19  Ch.  D.  520,) 
Jessel,  M.R.,  said :  "  The  modem 
doctrine  is  not  to  hold  a  will  void  for 
uncertainty  unless  it  is  absolutely 
impossible  to  put  a,  meaning  upon  it. 
The  duty  of  the  Court  is  to  put  a  fair 
meaning  on  the  terms  used,  and  not, 
as  was  said  in  one  case,  to  repose  on 
the'easy  pillow  of  saying  that  the  whole 
is  void  for  uncertainty." 

Since  this  note  was  written,  Mr.  J.  S. 


Vaizey  has  been  good  enough  to  draw 
my  attention  to  a  passage  in  Lord 
Alvanley's  judgment  in  Booth  v.  Booth 
(4  Ves.  407) :  "  Every  intendment  is 
to  be  made  against  holding  a  man  to 
die  intestate,  who  sits  down  to  dispose 
of  the  residue  of  his  property."  This 
doctrine,  however,  seems  to  have  been 
originally  confined  to  personal  property, 
for  there  cannot  be  any  doubt  that  the 
presumption  in  favour  of  the  heir  was 
stronger  than  in  favour  of  the  next  of 
kin.     [C.  S.] 

(e)  Pride  v.  Atwiche,  1  Keb.  692,  754, 
773 ;  Price  v.  Warren,  Skinn.  266,  2 
Eq.  Ca.  Ab.  356,  pi.  2. 

(f)  Infra,  Chap.  XXXIX. 

(3)  23  Ch.  D.  158,  foUowing  the 
principles  laid  down  in  Egerton  v.  Earl 
Brownhw,  4  H.  L.  C.  1,  and  Clavering  v. 
Ellison,  7  H.  L.  C.  707. 
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death,  or  born  in  due  time  afterwards,  and  afterwards  coming  to  chaptee  xiv. 
the  title,  should  have  any  other  than  a  life  interest  in  the  same, 
and  so  that  no  person  should  acquire  an  absolute  interest  in  the 
same  until  the  expiration  of  twenty-one  years  after  the  decease  of 
all  such  persons  as  should  be  in  existence  at  the  time  of  the  testator's 
decease  and  afterwards  attaining  the  title ;  it  was  held  that  the 
latter  clause  of  these  limitations  was  void  for  uncertainty  in  opera- 
tion, and  that  the  first  person  born  after  the  death  of  the  testator 
who  attained  the  title  acquired  an  absolute  interest  in  the  chattels. 

In  Re  Moore  {h)  the  testatrix  bequeathed  a  sum  of  stock  to  -Re  Moore. 
trustees  upon  trust  to  apply  the  dividends  in  maintaining  and  keep- 
ing in  repair  a  certain  tomb  "  for  the  longest  period  allowed  by  law, 
that  is  to  say,  until  the  period  of  twenty-one  years  from  the  death 
of  the  last  survivor  of  all  persons  who  shall  be  living  at  my  death." 
It  was  held  that  the  gift  was  void  for  uncertainty.  It  seems  diffi- 
cult to  bring  this  decision  within  the  principle  of  the  cases  cited 
above  :  there  was  no  uncertainty  in  the  operation  of  the  limita- 
tion ;  the  only  difficulty  was  that  of  evidence.  It  is  submitted, 
however,  that  the  gift  was  an  infringement  of  the  Kule  against 
Perpetuities  (j). 

II. — Uncertainty  as  to  the  Subject  of  Disposition. — Mr.  Gift  of  "all" 
Jarman  remarks  {h)  that,  "  A  simple  example  of  a  devise  rendered  ?*^j'^g*°^ 
void  by  uncertainty  as  to  the  intended  subject-matter  of  disposition, 
is  afEorded  by  the  early  case  of  Bovrman  v.  Milbanke  (I),  where 
the  words,  '  I  give  all  to  my  mother,  aU  to  my  mother,'  were 
adjudged  insufficient  to  carry  the  testator's  land  to  his  mother, 
as  it  was  wholly  doubtful  and  uncertain  to  what  the  word  '  all ' 
referred  (m). 

"  In  Mohun  v.  Mohun  (w),  the  will  consisted  merely  of  these 

words  :  '  I  leave  and  bequeath  to  all  my  grandchildren,  and  share 

(h)  [1901]  1  Ch.  936.  was  said  to  imply  two  things :    first, 

(}')  Supra,  p.  297.  that  he  should  have  the  lands  ;  secondly, 

(h)  First  ed.  p.  317.  that  he  should  have  themin  fee-simple." 

\l)  "  1  Lev.  130, 1  Sid.  191,  T.  Raym.  (Note     by     Mr.    Jarman.)     See     also 

97,  8.  c.     But    in  another  early   case  Parker  v.  Nickson,  ID.  3.  &  S.  177,  "  I 

(Taykr  v.  Web,  Styles,  301,  307,  319 ;  acknowledge   A.    to   be  heir."     Ante, 

8.  c.  nom.  Marret  v.  Sly,  2  Sid.  75),  the  p.  82  and  post.  Chap.  XIX. 
words,    '  I    make    my    cousin,    Giles  (m)  This  seems  to  be  one  of  those 

Bridges,  my  sole  heir,  and  my  executor,'  early  oases  against  which  Mr.  Jarman 

were   held    to    constitute    the   cousin  warns  the  student  (ante,  p.  454).     One 

devisee  in  fee  of  the  testator's  lands  :  of  the  arguments  which  weighed  with 

it  being  observed,  that  the  testator  not  the    Court  was    that    "  all  "    was    an 

only  made  him  his  heir,  but  his  executor  adjective  and  not  a  substantive  :  this 

also ;    and  if  he  should  not  have  the  shewed    a    remarkable    ignorance    of 

lands,  the  word  '  heir '  was  nugatory,  grammar  on  the  part  of  the  Court, 
for,  by  being  executor  only,  he  should  (n)  1  Sw.  201. 

have^the    goods.     The    word    '  heir ' 
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CHAPTER  XIV.  and  share  alike.'  By  a  codicil  the  testator  appointed  certain 
persons  to  be  trustees  for  his  grandchildren  and  nieces  :  Sir  T. 
Plumer,  M.R.,  held  that  this  was  too  uncertain  to  create  a  devise. 
It  had  been  contended,  he  said,  that  the  whole  difficulty  would  be 
removed  by  the  transposition  of  the  word  '  all,'  which,  in  its  present 
situation,  was  without  efEect,  the  word  '  grandchildren  '  including 
all  who  correspond  to  that  description  ;  but  his  Honor  observed 
that  there  was  uncertaJhty  both  in  the  subject  and  object  of  the 
bequest,  and  the  Court  could  not  transpose  words  for  the  purpose 
of  giving  a  meaning  to  instruments  that  had  none. 

Remark  as  to       "  To  authorize  the  transposition  of  words,  it  is  clearly  not  enough 

of^or^^*'""  (as  hereafter  shown  (o) )  that  they  are  inoperative  in  their  actual 
position :  they  must  be  inconsistent  with  the  context.  In  the 
case  just  stated  the  word  '  all,'  though  silent  where  the  testator 
had  placed,  it,  was  not  repugnant ;  and  it  is  observable  that  the 
transposition  of  the  word  '  all,'  even  if  justifiable,  would  not, 
according  to  Bovmum  v.  Milbanke,  have  supplied  a  definite  subject 
of  disposition." 

"  After  lega-        At  the  present  day,  however,  the  Court  is  always  anxious  to 

paid  I  leave    §^^®  effect  to  the  testator's  intention,  even  if  vaguely  expressed. 

to  A.,"  resi-  Thus  in  Re  Basselfs  Estate  {f),  after  giving  several  legacies,  the 
will  proceeded,  "  after  these  legacies  and  my  funeral  expenses 
are  paid,  I  leave  to  my  sister  A.,  without  any  power  or  control 
of  her  husband  ;  in  case  of  her  death  to  be  equally  divided  amongst 
her  children  or  grandchildren  "  :  this  was  held  by  Bacon,  V.-C,  to 
be  a  good  gift  of  the  residue  to  A.  And  if  a  testator,  after  making 
specific  and  pecuniary  bequests,  proceeds  thus :  "  and  all  the 
rest  to  be  divided  between  A.  and  B.,"  this  operates,  without 
question,  as  a  gift  of  the  residue,  real  as  well  as  personal  {q). 

"  The  said."  Sometimes  uncertainty  is  caused  by  a  testator  disposing  of  various 
parts  of  his  property  and  effects,  and  then  referring  to  "  the  said 
property  and  effects  "  in  such  a  way  as  to  make  it  doubtful  whether 
he  means  (1)  the  property  and  effects  last  disposed  of,  or  (2)  the 
share  of  all  his  property  and  effects  previously  given  to  a  certain 
person,  or  (3)  all  his  property  and  effects.  In  such  a  case,  the 
intention  must  be  collected  from  the  whole  will  (r).  As  a  general 
rule,  "  the  said  "  refers  to  the  immediate  antecedent  (sV 

(o)  Chap.  XVIII.  s.  2.  (r)  Se  Willomier't  Trusts,  16  Ir.  Ch. 

(p)  L.  R.,  U  Eq.  54.  R.  389. 

(j)  ^«ree  V.  ^««ree,L.  R.,  llEq.  280.  (s)  Healy    v.  Healy,   Ir.  R.,    9  Eq. 

In  that  case  the  question  was  not  argued  418,  and  other  oases  cited  post,  as  to 

as  to  the  personal  estate ;    as  to  the  the    meaning    of    "  the    said "    when 

real  estate,  see  post,  Chap.  XXVII.  applied  to  persons. 


pass. 
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Sometimes  a  gift  may  be  void  for  uncertainty  by  reason  of  chapter  xiv. 
events  which  have  happened  during  the  testator's  lifetime,  since  Uncertainty 
the  execution  of  the  will.     Thus  in  Re  Gray  (t)  a  testator  bequeathed  ^^^S  ex 
fifty  shares  m  a  certam  company ;     at  the  date  of  the  will  the 
testator  held  seventy  shares  of  100?.  each  in  an  unlimited  company 
of  that  name  ;  subsequently  the  company  was  turned  into  a  limited 
company,  and  the  testator's  seventy  shares  were  converted  into 
140  shares  of  601.  each  :    it  was  held,  the  bequest  being  general, 
that  it  was  impossible  to  ascertain  what  the  legatees  took,  and 
that  the  gift  consequently  failed  (m). 

A  blank   does   not  necessarily  make  a  bequest  void  for  un-  Effect  of 
certainty  ;   thus  a  bequest  of  "  hundred  pounds  "  is  a  good     ^°  * 

bequest  of  1002.  (v). 

Where  the  intended  subject-matter  of  disposition  consists  of  an  Gift  oi  an 
indefinite  part  or  quantity,  the  gift  necessarily  fails  for  uncertainty.  '°^!^°^'^ 
On  this  principle,  a  bequest  of  "  some  of  my  best  linen  "  (w),  or 
"  of  a  handsome  gratuity  to  each  of  my  executors  "  (a;),  has  been 
held  void. 

But  a  distinction  seems  to  be  taken  where  the  will  furnishes  —except 

some  ground  on  which  to  estimate  the  amount  intended  to  be  Jai^hes^ 

bequeathed.     Thus,  in  Jackson  v.  Hamilton  (y),  where  the  testator  grounds  for 

directed  his  trustees  to  retain  a  reasonable  sum  of    money  to  ^g  amount. 

remunerate  them  for  the  trouble  they  should  have  in  carrying 

out  the  trusts  of  his  will,  it  was  referred  to  the  master  to  ascertain  Bequest  for 

.,        maintenance, 
what  would  be  a  reasonable  sum.     So,  where  the  bequest  is  tor  &c.,  of  an 

the  maintenance,  support,  and  education  of  an  infant,  or  for  the  '^^"*  °^, 
maintenance  and  support  of  an  adult  person,  or  to  set  him  up  in  though  no' 
business,  although  no  amount  be  specified,  the  Court  will  determine  ^'^™  specified; 
the  amount  to  be  applied  for  that  purpose  (z),  unless  the  amount 
is  left  to  the  discretion  of  a  named  person,  in  which  case  he  can 
determine  it  (a),  or  unless  the  words  used  are  too  vague  to  furnish 
a  basis  of  calculation  (6).     And  a  bequest  of  "  3,000Z.  or  there- 
abouts," to  be  raised  by  accumulating  annual  income,  has  been 

{t)  36  C!h.  D.  205.  v.  Gray,  10  Sim.  293  ;  Batt  v.  Anns,  11 

(«)  As  to  the  rule  where  a  gift  of  L.  J.  Ch.  52 ;   Thorp  v.  Owen,  2  Hare, 

shares    or   stock   is   specific,     see    Re  610  ;  Pedrotti's  Will,  27  Beav.  583  ;  and 

Slater,  [1906]  2  Ch.  480 ;  [1907]  1  Ch.  see  1  Sim.  N.  S.  103,  and  other  cases 

665.     See  also  Chap.  XXX.  noticed  along  with  the  above,  post. 

(v)  Makeotimv.Ardagh,  It.  B,., 10  Eq.  (a)  As    to   discretionary    trusts    for 

445.  the   benefit   of   a   certain   person,    see 

{w)  Peck  V.  ifalsey,  2  P.  W.  387.  Lewis  y.  Lewis,  1  Cox,  162  ;  Re  Sander- 

ix)  Jubber  v.  Jubber,  9  Sim.  503.  son's  Tniat,  3   K.  &  J.  497,  and  other 

(y)  3  J.  &  Lat.  702.  cases  cited  in  Chap.  XXIV. 

(z)  Broad  v.  Sevan,  1  Russ.  511.  n.  ;  (6)  Abraham  v.  Alman,  1  Russ.  509. 

Pride  v.  Foohs,  2  Beav.  430  ;  Kilvington 
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— ^for  found- 
ing a  school ; 


— ^for  repair- 
ing church, 
&c. 


Charitable 
purposes 
and  _other 
purposes. 


held  good :  the  words  "  or  thereabouts  "  being  considered  as 
used  only  to  meet  the  difficulty  which  would  arise  in  accumulating 
up  to  the  exact  limit,  and  to  render  any  little  excess,  occasioned 
by  the  addition  of  an  entire  dividend,  subject  to  the  same  disposition 
as  the  specified  sum  (c).  So,  where  a  Scotch  testator  expressed 
a  wish  (in  effect)  to  establish  in  Dundee  a  hospital  for  one  hundred 
boys,  like,  but  less  than,  Heriot's  Hospital,  but  omitted  to  say 
how  much  was  to  be  appropriated  for  the  purpose,  it  was  held 
in  the  House  of  Lords  (d),  that  the  testator  had  sufficiently  defined 
his  object  to  enable  the  Court  to  determine  the  amount  required 
for  it.  And  where  a  testator  creates  a  trust  for  the  repair  of 
a  tomb,  or  the  like  (e)  (not  forming  part  of  a  church),  although 
this,  as  already  noticed  (g),  is  a  void  trust,  the  Court  will 
determine  what  would  have  been  required  for  it,  if  a  determination 
on  that  point  is  needed  in  order  to  give  practical  effect  to  other 
parts  of  the  will  (h).  So  also,  where  (i)  a  testatrix  bequeathed 
a  sum  of  2,000?.  to  be  disposed  of  "  in  and  about  restoring,  altering 
and  enlarging,  and  improving  the  church,  parsonage  house,  and 
school  "  at  M.,  and  as  to  the  residue  thereof  upon  the  trusts  declared 
by  her  wiU  concerning  the  proceeds  of  sale  of  her  real  estate,  it 
was  held  that  the  gift  was  good  to  the  extent  to  which  it  might  be 
ascertained  that  the  money  would  be  required  for  such  of  the 
specific  objects  as  were  already  in  mortmain,  and  an  inquiry  was 
directed  for  the  purpose  of  ascertaining  the  amount  so  required. 

Where  there  is  a  gift  for  charitable  purposes  and  also  for  purposes 
of  an  indefinite  nature  not  charitable,  and  no  apportionment  is 
made  by  the  wiU,  so  that  the  whole  might  be  applied  for  either 
purpose,  the  whole  gift  is  void  for  uncertainty.  But  where  there 
is  a  gift  for  a  charitable  purpose  and  for  another  ascertained  object, 
it  will  either  be  apportioned  between  them,  or  equally  divided. 
The  cases  have  been  already  considered  (/). 

A  bequest  of  a  sum  "  not  exceeding  "  lOOZ.  (k),  or  of  "  501.  or 
1001."  (I),  win  be  construed  in  a  manner  most  beneficial  to  the 


(c)  Oddie  v.  Brown,  4  De  G.  &  J. 
179,  diss.  K.  Bruce,  L.J. 

(d)  Magistrates  of  Dundee  t.  Morris, 
3  Maoq.  169  ;  see  also  Adnam  v.  Cole,  6 
Beav.  353. 

(e)  Fish  V.  Att.-Oen.,  L.  R.,  4  Eq. 
621;  Re  Birkett,  9  Ch.  D.  576;  Be 
Bogerson,  [1901]  1  Ch.  715.  The 
decision  in  Fowler  v.  Fowler,  33  Beav. 
616,  contra,  must  be  considered  over- 
ruled. 

(g)  Ante,  p.  221. 

(h)  See  Chapman  v.  Brown,  and  other 


cases  oitei  ante,  p.  228,  and  infra,  p. 
467. 

(i)  Champney  v.  Davy,  11  Ch.  D. 
949. 

(?)  Be  Vaughan,  33  Ch.  D.  187,  and 
the  cases  there  cited.  Supra,  pp.  228 
seq. 

(i)  Thompson  v.  Thompson,  1  Coll. 
395 ;  Gope  v.  Wilmot,  1  Coll.  396,  n.  ; 
Gough  V.  Bult,  16  Sim.  45. 

(I)  Seale  v.  Seale,  1  P.  W.  290 ;  and 
see  Haggar  v.  Neatby,  Kay,  379. 
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legatee,  and  is,  therefore,  a  good  gift  of  the  whole  1001. ;   and  a  chaptbb  xit. 

bequest  will  not  be  void  for  uncertainty,  merely  because  the  where  the 

amount  is  differently  stated  in  different  parts  of  the  will,  if  the  amt""!*  is 
/-I  11  1  diSerently 

Court  can  collect  that  one  statement  was  evidently  a  mistake,  stated. 

even    though    the  mistake  be  contained  in   the  very   words  of 

gift  (w). 

An  instance  of  uncertainty  in  the  subject  of  gift  occurred  in  Uncertainty 
Jones  d.  Hemry  v.  Hancock,  which  underwent  much  discussion  (w).  g^are  the^ 
The  testator  devised  lands  to  his  daughter,  Ann  Henry,  for  life,  devisee  is  to 
with  remainder  to  her  first  and  other  sons  in  tail  male,  remainder 
to  his  other  daughter  Frances.     The  devise  to  Ann  was  upon 
condition  that  she  married  a  man  possessed  of  a  property  at  least 
equal  to,  if  not  greater  than,  the  one   he  left  her.    The  testator 
then  proceeded  as  follows  :   "  And  if  she  marries  a  man  with  less 
property  that  that,  in  that  case  I  leave  her  only  as  much  of  mine 
as  shall  be  equal  to  the  property  of  the  man  she  marries  ;  and  all 
the  remainder  of  my  property  shall  immediately  pass  over  and  be 
given  up  to  my  second  daughter  Frances  Henry,  to  whom,  in 
that  case,  I  bequeath  it."     It  was  held  in  D.  P.,  that  the  devise 
over  was  void  for  uncertainty,  as  the  specific  portion  or  share  so 
given  over  did  not  appear  in  the  will  itself. 

The  maxim  "  id  certum  est  quod  certum  reddi  potest,"  applies  where  sub- 
to  gifts  which  would  otherwise  be  void  for  uncertainty  in  the  jeo*  °f  gift " 
subject.    Thus  if  a  testator  gives  A.  a  power  of  selecting  one  of  mined  by 
the  testator's  houses,  and  devises  the  other  houses  to  B.,  this  is  a  ^^^^  person. 
good  gift  to  B.  if  A.  exercises  his  power  of  selection  (o).     On  this 
principle  it  has  been  held  that  a  gift  of  portions  to  daughters, 
to  be  determined  by  the  testator's  wife  and  executors,  according 
to  the  value  of  their  services  to  the  family,  and,  in  the  case  of 
the  marriage  of  a  daughter,  according  to  the  match  she  might 
make,  is  not  void  for  uncertainty,  as  the  discretion  given  to  the 
wife  and  executors  removes  that  objection  (p). 

A  devise  to  two  persons  "  in  such  shares  as  shall  be  deter- 
mined by  ,"  would  make  them  tenants  in  common  in  equal 
shares  {q).  On  the  same  principle,  an  equal  division  is  made  where 
the  donee  of  a  power  of  distribution  fails  to  exercise  the  power  (r) ; 

(m)  Philipps  V.  Gharriberlaine,  4  Ves.  testator,  see  post,  p.  466,  where  ./erjitrej- 

61.  ham  v.    Herbert,  4  Russ.  388,  is  also 

{n)  4  Dow,  145.    See  Oibbon  v.  War-  stated. 
ner.   Dyer,  281,  n ;    Hoffman  v.  Han-  (p)  Be  Conn,  [1898]  1  Ir.  R.  337. 

fcejt  3  My.  &  K.  376,  post;    Richards  (q)  Sobinsonv.  Wheelwright,  21  3eaiv. 

V.  Richards,  2  Y.  &  C.  C.  C.  419.   _  214. 

(o)  See  Boyce  v.  Boyee,  16  Sim.'476.  (r)  Salusbury  v.  Denton,  3  K.  &  J. 

As  to  the  result  of  A.  predeceasing  the  529. 
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should  "  participate  "  (s). 


Where  devisee 
is  entitled  to 
select. 


Where  tes- 
tator intends 
to  select. 


Where  the  gift  comprises  a  definite  portion  of  a  larger  quantity, 
it  is  not  rendered  nugatory  by  the  omission  of  the  testator  to  point 
out  the  specific  part  which  is  to  form  such  portion,  the  devisee  or 
legatee  being  in  such  case  entitled  to  select ;  by  which  means  the 
subject  of  the  gift  is  reducible  to  certainty  ;  and  "  id  certum  est 
quod  certum  reddi  potest  "  is  a  settled  rule  in  the  construction  of 
wills  (t).  Thus,  if  a  man  devise  two  acres  out  of  four  acres  that  lie 
together,  it  is  said  that  this  is  a  good  devise,  and  the  devisee  shall 
elect  (u). 

So,  if  a  testator  devise  a  messuage,  and  ten  acres  of  land  surround- 
ing it,  part  of  a  larger  number  of  acres,  the  choice  of  such  ten  acres 
is  in  the  devisee  {v).  And  if  a  testator  devise  to  his  son  John  one 
freehold  close  of  land  in  B,.  and  to  his  son  George  one  freehold  close 
of  land  in  R.,  the  devisees  must  elect :  apparently  John  has  the 
first  choice  (w).  On  the  same  principle,  where  a  testator,  having 
three  houses  in  A.,  devised  "  two  houses  in  A.,"  the  devisee  was  held 
entitled  to  elect  which  two  he  would  take  (a;).  But  in  cases  of  this 
kind  "  it  is  essential  that  the  wiU  should  not  shew  that  the  testator 
was  bequeathing  any  particular  one  of  the  properties  to  the  legatee 
who  desires  to  select,  for  the  selection  by  the  testator  is  incom- 
patible with  the  view  that  he  intended  the  legatee  to  select.  If  a 
will  shews  that  a  testator  intends  to  give  a  particular  property  to 
a  legatee,  and,  owing  to  the  testator  having  several  properties 
answering  the  description  in  the  will  of  the  particular  property 
given,  you  are  unable  to  say,  either  from  the  wiH  itself  or  from 
extrinsic  evidence,  which  of  the  several  properties  the  testator 
referred  to,  then  on  principle  the  gift  must  fail  for  uncertainty,  and 
the  Court  cannot,  in  order  to  avoid  an  intestacy,  change  the  will, 
or  construe  it  as  giving  to  the  legatee  the  option  of  choosing  any  one 
of  the  properties.  This  principle  was  applied  in  the  case  of  Richard- 
son V.  Watson  (y),  though  whether  that  case  would  now  be  followed 
on  its  particular  facts  may  be  doubted  "  (z).    In  Asten  v.  Asten  (a) 


{a)  Liddard  v.  Liddard,  28  Beav.  266. 
See  also  Greville  v.  Gfreville,  27  Beav. 
094. 

(«)  Peck  V.  HaUey,  2  P.  W.  387. 

{u)  Grace  Marshal's  Case,  By.  281  a, 
n.,  8  Vin.  Abr.  48,  pi.  11. 

(«)  See  Hobson  v.  Blackburn,  1  My. 
&  K.  574  ;  Jacques  v.  Chambers,  2  Col. 
441. 


(to)  Dvxkmanton  v.  Ditckmanton,  5 
H.  &  N.  219. 

(x)  Tapley  v.  Eagleton,  12  Ch.  D.  683. 

(y)  4  B.  &  Ad.  787. 

(z)  Per  Romer,  J.,  in  Asten  v.  Asten, 
[1894]  3  Ch.  at  p.  263.  Qted  with  ap- 
proval in  Re  Cheadle,  [1900]  2  Ch.  620. 

(o)  [1894]  3  Ch.  260. 
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the  testator  gave  "  all  that  newly  built  house  being  No.    Sudelev  chapter  xiv. 
Place  "  to  A.,  "  all  that  newly  built  house   being  No.     Sudelev 
Place  "  to  B.,  with  similar  gifts  to  C.  and  D.     It  was  held  that 
the  devises  were  void  for  uncertainty. 

In  such  cases  the  Court  strives  to  ascertain  by  extrinsic  evidence  Extrinsio 
what  the  testator's  intention  was  (6).  "  evidence. 

Where  a  testator  bequeaths  to  A.  a  certain  number  of  shares  in  a  Different 
company,  and  it  appears  that  at  the  date  of  his  wUl  he  held  shares  g^^res" 
in  that  company  of  two  different  classes,  one  of  which  is  more 
valuable  than  the  other,  and  either  of  which  is  sufficient  to  satisfy 
the  bequest,  then  the  legatee  has,  it  seems,  the  right  of  Selection  (c). 
But  if  the  shares  of  the  more  valuable  class  are  not  sufficient  to 
satisfy  the  bequest,  it  is  a  question  of  construction  out  of  which  class 
the  bequest  ought  to  be  satisfied.  Thus  in  Re  Cheadle  {d)  the  testatrix 
bequeathed  to  A.  "  my  140  shares  in  the  C.  B.  Company  " ;  she 
had  280  shares,  of  which  40  were  paid  up  in  full  and  the  remaining 
240  were  partly  paid  up  :  it  was  held  that  A.  was  not  entitled 
to  select  which  of  the  280  shares  she  would  take,  and  that  the 
bequest  must  be  satisfied  out  of  the  240  partly  paid  shares. 

No  question  of  selection  arises  if  it  appears  that  the  testator  Mistake  in 
meant  to  give  the  legatee  the  whole  of  a  certain  kind  of  property  ^""^  '°°' 
belonging  to  him.  Thus  where  a  testator  bequeathed  all  his 
property  in  the  Austrian  and  Russian  funds,  "  and  also  that  vested 
in  a  Swedish  mortgage,"  the  testator  having  several  Swedish 
mortgages,  they  were  all  held  to  pass  (e).  And  where  a  testator 
having  five  leasehold  messuages  in  L.,  comprised  in  four  leases, 
bequeathed  "his  four  leasehold  messuages  in  L.,"  it  was  held  that 
all  five  messuages  passed  upon  a  context  somewhat  favouring 
that  construction  (/). 

Sometimes  a  testator  gives  a  legatee  an  express  power  of  selection  Indefinite 
or  disposition  {g),  and  the  question  may  then  arise  how  far  the  aelection  or 
power  extends.     Thus,  in  Edwardes  v.  Jones  {h),  where  a  testator  disposition, 
devised  to  his  daughter  a  house  and  garden  in  X.,  to  be  built  at  the 
expense  of  his  executors,  the  gift  would  apparently  have  been  void 
for  uncertainty,  if  the  executor  (who  was  also  residuary  legatee) 

(t)  Richardson    v.     Watson,    supra  ;  in  16  L.  J.  Cih.  243,  and  4  RaU.  Ca.  499, 

Blundell  v.  Gladstone,  3  Mao.  &  G.  692.  that  the  case  was  compromised. 

(c)  Jaques  (or  Jacques)  v.  Chambers,  (d)  [1900]  2  Ch.  620. 

15    L.    J.    Ch.   225 ;     16    L.    J.    Ch.  (c)  Richards  v.  Patteson,  15  Sim.  501. 

243;     Millard    v.    Bailey,    L.    R.,    1  (/)  Sampson  v.  Sampson, -Ij.    R.,   8 

Eq.  378  ;   O'Donnell  v.  Welsh,  [1903]  1  Eq.  479. 

Ir.  R.  115.     The  report  of  Jacques  v.  (g)  As  to  powers  of  appointment,  see 

Chambers  in  2  Coll.  435,  appears  to  be  Chap.  XXIII. 

inaccurate,  as  the  other  three  reports  (h)  35  Bea.  474. 
agree.     It  would  seem  from  the  report 
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Gift  of  what 
shall  remain 
or  be  left. 


had  not  built  a  house  at  the  daughter's  request.  So,  where  a 
testator  devised  the  residue  of  his  property  to  his  wife  for  life, 
"  reserving  to  her  power  to  will  away  any  part "  at  her  death, 
with  a  gift  to  his  daughter  of  what  his  wife  should  not  dispose  of, 
it  was  held  that  the  power  extended  to  the  whole  estate  (i).  Where 
a  testator  bequeathed  his  household  furniture,  &c.  on  trust  for  sale, 
except  such  articles  as  his  wife  should  wish  to  retain  for  her  own 
use,  which  he  thereby  empowered  her  to  appropriate,  it  was  said 
that  this  intimated  a  confidence  that  the  wife  would  make  some 
selection,  and  would  not  take  the  whole ;  though  to  what  extent 
short  of  that  is  not  very  clear  (/).  A  more  rational  principle  was 
laid  down  by  Jessel,  M.R.,  in  a  case  where  a  testator  gave  his  wife 
power  to  appropriate  absolutely  to  herself  such  parts  of  his  plate 
as  she  should  desire  to  possess.  The  M.R.  said,  "  Of  course  the 
widow  takes  the  whole.  Following  the  words  literally  she  might 
take  the  whole  of  the  plate  with  the  exception  of  one  article  of 
probably  no  value,  when  the  maxim  de  minimis  would  apply  "  (k). 
The  same  principle  was  followed  in  Re  Sharlcmd  (I).  The 
principle  would  probably  not  be  applied  where  the  things  are 
few  in  number  and  of  nearly  equal  value. 

"  It  may  be  observed,"  says  Mr.  Jarman  (m),  "  that  in  numerous 
instances  a  devise  or  bequest  of  what  shall  remain  or  be  left  at  the 
decease  of  the  prior  devisee  or  legatee,  has  been  held  to  be  void  for 
uncertainty  (w).  Some  of  these  cases  certainly  had  special  circum- 
stances, and  the  indefiniteness  seems  not  to  have  been  invariably 
considered  to  be  such  as  to  invalidate  the  gift  (o).  At  all  events,  the 
expression  is  susceptible  of  explanation,  where  the  property,  or  part 
of  it,  consists  of  household  furniture,  or  other  articles  of  a  perishable 
nature,  by  considering  these  words  as  referring  to  the.^expected 
diminution  of  the  property  by  the  use  and  wear  of  the  first  taker. 
Such,  it  is  clear,  would  be  the  construction,  if  the  property  (what- 
ever were  its  nature)  (p)  were  given  to  the  first  taker  expressly  for 


(j)  Ooohe  V.  Farrand,  7  Taunt.  122. 
Be  Richards,  [1902]  1  Ch.  76,  was  the 
converse  case ;  there  the  widow  had 
a  power  of  disposition  during  her  life, 
but  not  apparently  by  will. 

(j)  Kennedy  v.  Kennedy,  10  Ha.  438. 

(k)  Arthur  v.  Maxhinnon,  11  Ch.  D. 
385. 

(I)  74  L.  T.  664. 

(m)  First  ed.  p.  321. 

(n)  Bland  v.  Bland,  2  Cox,  349 ; 
Wynne  v.  Hawkins,  1  Bro.  0.  C.  179 ; 
Sprange  v.  Barnard,  2  Bro.  C.  C.  585 ; 
Pushman  v.  Filliter,  3  Ves.  7  ;  Wilson 


V.  Major,  11  Ves.  205 ;  Bull  v.  Kingston, 
1  Mer.  314;  Bade  v.  Bade,  5  Madd. 
118.  To  these  may  be  added  Lechmere 
V.  Lavie,  2  My.  &  K.  197 ;  Horwood  v. 
West,  1  Sim.  &  St.  387,  and  Bx  parte 
Payne.  2  Y.  &  C.  636,  considered  by 
Mr.  Jarman  in  connection  with  the 
subject  of  precatory  trusts. 

(o)  Duhamel  v.  Ardovin,  2  Ves.  sen. 
162  ;  Hands  v.  Hands,  1  T.  R.  437  n. 

(p)  Except  consumable  articles  :  see 
Andrew  v.  Andrew,  1  Coll.  690.  and 
Chaps.  XXXm  and  XXXVIII. 
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life ;    indeed  there  is  not,  it  is  believed,  any  case  in  which  such  chaptek  xiv. 
expressions  have  been  held  to  render  the  gift  void,  where  the 
prior  interest   was    expressly  limited  in   such   terms ;    and    the 
case  of  Cooper  v.  Williams  (q)   is  an   authority  against  such  a 
construction." 

But  the  cases  to  which  Mr.  Jarman  refers  in  the  opening  sentence 
of  this  passage,  have  little  if  anything  to  do  with  the  question  of 
uncertainty ;  they  can  be  supported  on  a  different  ground  alto- 
gether, namely,  that  if  a  testator  makes  an  absolute  gift  of  property 
to  A.,  any  gift  over  of  what  may  be  left  undisposed  of  by  A.  is 
repugnant  and  void  (r). 

Even  a  gift  to  X.  in  trust  for  A.,  with  a  direction  that  any  balance 
remaining  in  X.'s  hands  after  the  death  of  A.  should  go  absolutely 
to  B.,  operates  as  an  absolute  gift  to  A.  (s). 

But  a  gift  over  of  a  legacy,  or  of  so  much  thereof  as  shall  not  Gift  over  of 
have  been  paid  to  the  legatee,  is  not  void  for  uncertainty  (t).  ghall'notha  & 

The  question  whether  a  life  interest  can  be  implied  from  a  gift  been  paid, 
of  "what  shall  remain  on  the  death  of  X.,"  is  considered  elsewhere  (m). 

Sometimes  a  testator  gives  property  to  A.  absolutely,  with  a  Uncertain 

request  or  direction  that  he  will  at  his  death  leave  the  "  bulk"  words  will  not 

^  create  pre- 

or  "  remainder  "  of  the  property  to  B. ;    this  is  void,  being  too  catory  trust. 

imcertain  to  create  a  precatory  trust  (v). 

In  Re  Percy  (w),  the  testator  made  the  following  bequest :  "  I 
give  to  my  wife  10,000Z.,  afterwards  to  go  to  the  understated  re- 
siduary legatee  E."  :  it  was  held  by  Bacon,  V.-C,  that  this  was  an 
absolute  gift  to  the  wife,  and  that  the  "  inept  words  "  which  followed 
did  not  affect  it.  It  is  submitted  that  this  case  is  distinguishable 
from  the  cases  where  there  is  an  attempted  gift  over  of  what 
remains  or  is  imdisposed  of  by  the  prior  legatee,  and  that  the 

(j)  Pre.  Ch.  71,  pi.  64.     Mr.  Jarman  v.    Cross,   29   Bea.   216 ;     Cuthbert  v. 

also  cites  Qibbs  v.  Tait,  8  Sim.   132.  Furrier,  Jao.  415 ;    Qreen  v.  Harvey,  1 

The    modern    cases    bearing    on    this  Ha.  428  ;  Lightburne  v.  Gill,  3  Bro.  P.  C. 

point  are  cited  below,  p.  464.  250.     In  Bull  y.  Kingston,  1  Mer.  314, 

(r)  Be  Mortlock's  Trust,  3  K.  &  J.  the  gift  over  ("in  case  she  dies  without 
456  ;  Weale  v.  Ollive,  32  Bea.  421  ;  a  wiU  ")  was  held  void  on  the  ground  of 
Perry  v.  Merrill,  L.  R.,  18  Eq.  152  ;  uncertainty.  The  case  of  Borton  v. 
Be  Wilcocks'  Settlement,  1  Ch.  D.  229.  Borton,  16  Sim.  552,  is  considered  else- 
Earlier  cases  are  :  Malim  v.  Eeighley,  where  (Chap.  XXXIV.). 
2  Ves.  jun.  529  (disapproving  Vpwell  («)  Be  Walker, LloydY.Tweedy,il89S]. 
v.  Halsey,  1  P.  W.  65 1 ) ;  Grey  v.  Montagu,  1  Ir.  E.  5. 

2  Ed.  205 ;  Att.-Oen.  v.  Hall,  1  Jao.  &  W.  («)  Be  ChasUm,  18  Ch.   D.   218  ;  Be 

158 n. ;  Bournr.  Qibbs,  I  R.  & Myl.  614 ;  Goulder,  [1905]  2  Ch.  100.    These  cases 

Phillips  V.  Eastwood,  LI.  &  6.  t.  Sug.  are  considered  in  Chap.  LVII. 
270  ;    Watkins  v.  Williams,  3  Mac  &  G.  («)  Chap.  XIX. 

622;    Boss  v.  Boss,  1  Jac.  &  W.  154;  (v)  Bade  v. Bade, 5  Usuid.  US;  Palmer 

Be  Yalden,  1  D.  M.  &  G.  53 ;   Holmes  v.  Simmonds,  2  Dr.  221.      See  Chap. 

V.  Godson,  8  D.  M.  &  G.  152 ;    Bowes  XXIV. 
V.  Goslett,  27  L.  J.  Ch.  249;  Henderson  (w)  24  Ch.  D.  616. 


464 


UNCERTAINTY. 


CHAPTEK  XIV. 


Trusts  of  an 
ascertained 
fund  valid, 
though  in- 
tended to 
embrace 
another  un- 
ascertained. 


Gift  for  life 
followed  by 
gift  over  of 
unexpended 
capital. 


Power  to 

expend 

capital. 


Gift  over  of 
what  remains 
after  life^ 
interest  good. 


obvious  intention  of  the  testator  was  to  give  his  wife  only  a  life 
interest  (x). 

Eeference  may  here  be  made  to  the  case  of  Ford  v.  Fowler  (y), 
where  the  testator  recommended  (construed  "  directed  ")  F.  and 
his  wife  to  settle  a  sum  which  he  had  bequeathed  to  the  latter, 
"  together  with  such  sum  of  money  of  his  (F.'s)  own  as  F.  shall 
choose,"  for  the  benefit  of  his  wife  and  children.  Lord  Langdale, 
M.R.,  said  that  there  being  a  certainty  as  to  that  which  was  in  the 
testator's  power,  the  trust  as  to  that  did  not  fail  because  the  testator 
expressed  a  wish  as  to  something  over  which  he  had  no  power. 

Property  may,  of  course,  be  given  to  a  person  for  life,  with  power 
to  appoint  or  expend  th^  capital,  followed  by  a  valid  gift  over  of  the 
unappointed  or  unexpended  part  (z).  But  if  a  testator  gives  the 
income  of  property  to  his  wife  for  life  with  a  request  that  if  it  is 
more  than  she  wants  to  live  on,  she  wUI  give  the  remainder  to  B., 
this  request  is  too  uncertain  to  create  a  trust  in  B.'s  favour  (a). 

A  gift  to  A.  for  life  "  and  whatever  she  can  transfer  to  go  to  her 
daughters  B.  and  C,"  is  void  for  uncertainty  as  to  B.  and  C.  (&) ; 
so  is  a  gift  of  what  a  tenant  for  life  "can  save  out  of  the  income  "  (c). 

In  Re  Pedrotti's  Will  (d),  a  testator  bequeathed  the  income  of 
property  to  his  wife  for  life,  and  provided  that  "  in  case  anything 
should  occur  that  her  income  is  not  sufficient,  she  shall  be  at  liberty 
to  go  to  the  principal  "  ;  it  was  held  by  Romilly,  M.E..,  that  she  was 
only  entitled  to  so  much  of  the  capital  as  with  the  income  would 
afford  her  a  maintenance  suitable  to  her  station  in  life.  But  in  Re 
Richards  (e),  a  power  given  by  the  testator  to  his  wife  to  use  such 
portion  of  the  capital  "  as  she  may  deem  expedient,"  was  held  to 
give  her  a  general  power  of  appointment  over  the  capital  during  her 
life.  And  in  Re  Willatts  (/),  a  power  given  to  the  testator's  wife  to 
sell  the  testator's  property,  followed  by  a  gift  over  of  what  was 
left  at  her  death,  was  held  to  give  the  wife  a  life  interest,  with  |power 
to  expend  any  part  of  the  capital  as  she  might  think  fit,  what  was 
left  at  her  death  passing  under  the  gift  over. 

The  principle  suggested  by  Mr.  Jarman  in  the  passage  quoted 
above  (</),  namely  that  where  property  is  given  to  A.  for  life  with  a 
gift  over  on  his  death  of  "  what  remains  "  to  B.,  the  gift  over  is  good 


(x)  See  iJe  Haribury,  [1904]  1  Ch.  415, 
where  the  question  of  repugnancy 
was  much  discussed. 

(y)  3  Bea.  146. 

(2)  Re  Roland,  86  L.  T.  78,  seems  to 
have  been  decided  on  this  principle. 

(o)  Hvdson  V.  Bryant,  1  Coll.  681. 

(6)  Flint  V.  Hughes,  6  Bea.  342. 


(c)  Cowman  v.  Harrison,  22  L.  J.  Ch. 
993. 

(d)  27  Bea.  583. 

(e)  [19021  1  Ch.  76. 

(/)  [1905J    2    Ch.    135.     The   order 
was  made  by  consent. 
(g)  Ante,  p.  462. 
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notwithstanding  those  words,  has  been  applied  in  several  modem  chapter  xiv. 
cases  (h).  Thus,  in  Re  Thomson's  Estate  (i),  the  testator  gave  all  his 
property  to  his  wife  "  for  the  term  of  her  natural  life,  to  be  disposed 
of  as  she  may  think  proper  for  her  own  use  and  benefit  according 
to  the  nature  and  quality  thereof,"  and  "  in  the  event  of  her  decease, 
should  there  be  anything  remaining  of  the  said  property  or  any  part 
thereof,"  he  gave  "  said  part  or  parts  thereof  "  to  certain  persons  : 
it  was  held  by  Hall,  V.-C,  and  by  the  Court  of  Appeal,  that  the 
widow  had  no  power  to  dispose  of  the  property  by  will,  and  that 
on  her  death  the  gift  over  took  efiect  as  to  any  part  of  the  property 
then  existing ;  whether  she  had  anything  more  than  a  right  to  enjoy 
the  property  in  specie  during  her  life  was  not  decided.  Re  Sheldon 
and  Kembh  (j),  and  Re  Holden  (k),  are  to  the  same  effect.  But  in 
Re  Jones  (l),  the  testator  gave  all  his  property  to  his  wife  "  for  her 
absolute  use  and  benefit,  so  that  during  her  lifetime  for  the  purpose 
of  her  maintenance  and  support  she  shall  have  the  fullest  power 
to  sell  and  dispose  of  my  said  estate,"  and  after  her  death,  as  to 
such  parts  of  his  estate  as  she  should  not  have  sold  or  disposed  of  as 
aforesaid,  he  gave  it  in  trust  for  other  persons :  it  was  held  by  Byrne, 
J.,  that  the  wife  took  an  absolute  interest.  On  the  other  hand,  in 
Re  Sanford  (m),  the  testator  by  his  will  made  certain  dispositions 
concerning  his  property;  by  a  codicil  he  revoked  these  provisions 
and  gave  all  his  property  to  his  wife  "  so  that  she  may  have  full 
possession  of  it  and  entire  power  and  control  over  it,  to  deal  with 
it  or  act  with  regard  to  it  as  she  may  think  proper  "  ;  he  then  pro- 
vided that  in  the  event  of  her  dying  "  without  having  devised  or 
appointed  the  whole  or  any  part  of  my  said  property,"  the  dis- 
positions contained  in  his  will  should  take  efEect.  It  was  held 
by  Joyce,  J.,  that  the  wife  took  a  life  estate  with  a  general 
power  of  appointment,  and  that  any  part  of  it  which  she  did 
not  appoint  passed  under  the  testator's  will.  The  decision  no 
doubt  gave  efEect  to  the  intention  of  the  testator. 

It  will  be  remembered  that  if  property  is  given  absolutely  to  A.  Where  prior 
with  a  gift  over  which  is  void  for  repugnancy,  and  A.  dies  in  the  ^^'  lapses, 
testator's  lifetime,  the  gift  over  will,  as  a  general  rule,  take  efEect  (n), 

Mr.  Jarman  points  out  (o)  that  "  if  the  gift  of  what  shall  be  left  Gat  of  what 

shall  be  left 

{h)  Constable  v.  Bull,  3  De  G.  &  S.  (i)  14  Ch.  D.  263.  preceded  by  a 

411;   He  Adam's  Trust,  14  W.  R.  18;  (j)  53  L.  T.  527.  special  power 

Re   Stringer's   Estate,    6    Ch.    D.    1 ;  (*)  57  L.  J.  Ch.  648.  of  disposition. 

Bibbens  V.  Potter,  10  Ch.  D.  733 ;    Ee  (l)  [1898]  1  Ch.  438. 

Sheldon  and  Kembh,   53   L.    T.    527.  (m)  [1901]  1  Ch.  939. 

See  Scott  v.  Josselyn,  26  Bea.  174  and  (re)  Re  Stringer,   6   Ch.    D.    1  ;     Re 

Chtde   V.    Worthington,  3   De  G.  &  S.      Lowman,  [1895]  2  Ch.  348,  ante,  p.  452. 
389,  referred  to  in  Chap.  XXXIII.  (o)  First  ed.  p.  322. 
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CHAPTEK  XIV.  is  preceded  by  a  power  of  disposition  or  appropriation  reserved  to 
the  prior  legatee  in  favour  of  particular  objects,  the  expression 
evidently  points  at  that  portion  of  the  property  which  shall  be  un- 

Surman  v.       appointed  or  unappropriated  under  the  power.     As  in  Swrman  v. 

Surman.  Swrman  (f),  where  a  testator  bequeathed  his  personal  estate  to  his 

wife  for  Hfe  or  widowhood,  with  a  power  to  her  to  apply  the  same  to 
her  own  benefit  and  the  maintenance  of  A.  and  B.  during  minority  : 
and  at  her  decease  or  second  marriage,  he  gave  the  same,  or  so  much 
as  should  then  remain,  to  certain  persons  ;  this  was  held  to  be  a  good 
bequest  of  the  personal  estate  unapplied  to  the  prescribed  purposes." 
It  is  equally  clear  that  if  property  is  given  to  trustees  with  a 
discretionary  power  to  appropriate  it  or  any  part  of  it  for  certain 
purposes  or  in  a  certain  way,  and  any  part  of  it  not  so  appropriated 
is  given  to  A.,  this  operates  as  an  absolute  gift  to  A.  subject  to  an 
exercise  of  the  power  (q). 

Distinction  It  will  be  observed,  that  in  these  cases  the  words  seemed  or  were 

between  a  gift  considered  to  provide  for  carrying  over  everything  that  was  not 
of  the  whole  ,     ,        n        ,  n  i  i  •       ,       ■       , 

except  an  un-  disposed  of  under  the  power,  and,  consequently,  nothmg  havmg  been 

part'^^rnd^a      disposed  of,  the  \iltimate  limitation  carried  the  whole  subject  of 

gift  of  the  re-  gift.     The  next  two  cases,  however,  seem  to  shew  that  if  the  words 

deduotlne  an  ^^^  ^^"^  ^®  ^^  point  to  a  division  into  parts,  and  to  amount  to  a  gift 

unascertained  of  the  individual  parts,  then,  if  one  of  the  parts  cannot  be  ascertained, 

^  ^ '  the  legatee  of  the  other  part  is  necessarily  disappointed,  since  his 

part  is  undetermined,  and  the  words  are  not  s.ufficient  to  carry  the 

whole  to  him. 

Jerninghamv.       Thus,  in  Jemingham  v.  Herbert  (r),  the  testatrix  gave  to  A. 

^'^  ^^ '  such  of  her  jewels  as  should  at  her  decease  be  deposited  with 

Messrs.  K.,  and  gave  the  rest  of  her  jewels  to  B. ;   at  her  decease 

there  were  no  jewels  deposited  with  Messrs.  R. ;    Leach,  M.E.,  said 

that  the  will  contained  no  present  gift  of  the  jewels,  but  referred 

to  a  future  act  tp  be  done  by  the  testatrix  in  order  to  complete 

her  gift,  and  that  act  being  prevented,  the  intended  gift  whollv 

Boycey.Boffce.  failed.    Again,  in  Boyce  v.  Boyce  (s),  where  the  testator  devised 

certain  houses  in  S.  to  trustees  upon  trust  for  his  wife  for  life, 

and  after  her  decease  upon  trust  to  convey  to  his  daughter  M.  in 

fee  such  one  of  the  houses  as  she  should  choose,  and  to  convey  and 

assure  all  the  others  which  M.  should  not  choose  to  his  daughter  C. ; 

M.  having  died  in  the  testator's  lifetime.  Sir  L.  Shadwell,  V.-C,  said 

it  was  only  a  gift  of  the  houses  that  should  remain,  provided  M. 

(p)  5  Mad.  123.  ^  (r)  4  Russ.  388. 

(j)  Lancashire  v.  Lancashire,  2^Ph.  («)  16  Sim.  476. 

657 ;    1  De  G.  &  S.  288. 


UNCEKTATNTY   AS   TO   THE    SUBJECT    OP  DISPOSITION.  467 


CHAPTER  JOV. 


should  choose  one  of  them,  that  no  choice  had  been  or  indeed  could 
have  been  made  by  M.,  and  therefore  the  gift  in  favour  of  C.  failed. 
The  decision  seems  somewhat  technical,  for  the  testator  meant  C. 
to  take  what  M.  did  not  take,  and  as  M.  could  not  take,  it  might 
well  have  been  held  that  the  gift  in  C  s  favour  included  the  whole. 

Where  the  bequest  is  of  the  residue  or  surplus  of  a  specified  Gift  of  the 
fimd  remaining  after  providing  for  an  object  which  is  illegal  or  f^d"ff°er*  ^ 
unattainable,  and  the  exact  amount  to  be  laid  out  on  which  is  not  providing  for 
specified,  the  bequest  is  necessarily  void  for  uncertainty,  unless  obleotu^void' 
the  purpose  is  such  and  so  defined  that  the  Court  can  determine  if  the  amount 
what  would  have  been  the  proper  amount  to  be  expended  had  the  suohobjeoTis 
object  been  legal  or  attainable,  or  unless  (according  to  some  recent  unasoertain- 
cases)  the  bequest  of  surplus  carries  with  it  all  that  is  not  otherwise 
effectually  disposed  of.     Thus  in  Chapman  v.  Brown  (t),  the  testa-  Chapman  v. 
trix,  after  giving  some  legacies,  gave  all  the  residue  of  her  real  and  ■^'■<"""- 
personal  estate  to  her  executors  to  be  applied  for  the  purpose  of 
building  or  purchasing  a  chapel  where  her  executors  should  think 
it  was  most  wanted,  and  if  any  overplus  should  remain  from  pur- 
chasing or  building  the  same,  she  directed  it  to  be  applied  to  such 
charitable  uses  as  her  executors  should  think  proper.     The  bequest 
for  the  chapel  being  void.  Sir  W.  Grant,  M.E.,  declared  that  the 
gift  of  the  overplus  was  void  also,  since  the  amount  could  not  be 
ascertained.   "  He  thought  it  impossible  to  frame  any  direction  that 
would  enable  the  master  to  form  any  idea  as  to  what  would  have 
been  proper  to  expend  upon  the  chapel.     If  the  testatrix  had  pointed 
out  any  particular  place,  that  might  have  furnished  some  ground 
of  inquiry  as  to  what  size  would  be  sufficient  for  the  congregation 
to  be  expected  there,  but  the  gift  in  question  was  so  entirely  inde- 
finite, it  was  quite  imcertain  what  the  residue  would  have  been." 
Again,  in  Att.-Gen.  v.  Hinxman  (u),  there  was  a  devise  of  a  house  Au.-Gen.  v. 
to  be  used  as  a  school  for  poor  persons  of  the  parish  of  W. ;    the  ■^''"'"on. 
executors  were  directed  to  put  the  house  in  repair,  and  to  invest 
a  sum  of  money  in  stock  in  the  name  of  the  miniBter,  churchwarden, 
and  overseers,  who  were  to  apply  the  dividends  for  the  purposes 
of  the  school,  and  to  apply  the  surplus,  if  any,  after  payment 
of  the  expenses  of  the  school,  among  poor  parishioners  of  W., 
as  the  trustees  should  think  fit.    The  devise  of  the  house  for  the 
school  being  void,  and  the  first  trust  declared  of  the  stock  having 
consequently  failed,  Sir  T.  Plumer   decided  that  the  gift  of  the 

(t)  6  Ves.  404.  Goulding,  2  Br.  C.  C.  428 ;   He  Taylor, 

(t()  2  J.  &  W.  270 ;  and  see  AU.-Oen.       58  L.  T.  538. 
V.  Davies,  9  Ves.  535 ;    AU.-Oen.  v. 
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Limbrey  v. 
Gwr. 


Secus  if  the 
amount  is 
ascertainable. 


Mitford  V. 
~        'ds. 


Principle  of 
Chapman 
v.  Brown. 


residue  of  the  surplus  dividends,  being  unascertainable,  was  void. 
Again,  in  Limhrey  v.  Gurr  {v),  where  a  testator  bequeathed  7,000?. 
upon  trust  to  pay  the  expenses  of  the  testator's  funeral  and  monu- 
ment, and  of  building  eight  almshouses  on  a  particular  piece  of 
ground,  and  to  apply  the  residue  to  the  trusts  directed  of  a  legacy 
of  8,000Z.,  which  he  bequeathed  upon  trust  out  of  the  income 
to  pay  certain  weekly  sums  to  the  poor  persons  in  the  almshouses,, 
to  purchase  a  quartern  loaf  for  twenty  other  poor  persons,  and  to 
keeping  the  almshouses  in  repair,  and  to  apply  the  residue  in  dis- 
tribution of  bread  as  therein  mentioned ;  Sir  J.  Leach  held  that 
the  residue  of  each  sum  was  unascertainable,  by  reason  of  the  gifts 
to  the  prior  objects  failing,  and  the  gift  of  both  residues  therefore 
void. 

But  if  the  testator  has  so  defined  his  object  as  to  furnish  fair 
and  reasonable  data,  the  Court  will  determine  the  amount  which 
ought  to  have  been  expended  on  it  if  it  had  been  legal,  and  thus 
at  the  same  time  ascertain  the  amount  of  the  surplus.  Thus, 
in  Mitford  v.  Reynolds  {w),  the  testator,  after  several  bequests, 
directed  the  purchase  of  a  particular  piece  of  land,  and  the  con- 
struction of  a  vault  for  the  bodies  of  himself  and  his  parents  and. 
sister,  and  of  a  monument,  the  expense  of  which  purchase  and  con- 
struction was  to  be  met  and  provided  for  from  the  surplus  property 
after  payment  of  debts  and  legacies.  Then  came  a  bequest  of  the 
remainder  of  his  property  to  a  vaUd  charitable  purpose ;  and  it 
was  held  by  Lord  Lyndhurst  that  assuming  the  prior  object  to  be 
void,  yet  it  was  not  so  uncertain  as  to  the  amount  that  would 
be  required  for  it  as  to  vitiate  the  gift  to  the  charity.  He  thought 
the  difficulties  which  existed  in  diapman  v.  Brown  had  no  exist- 
ence here.  The  place  was  defined,  the  very  spot  pointed  out, 
and  the  extent  required  for  the  purchase  ;  there  was  no  difficulty 
in  directing  a  reference  to  the  master  for  the  purpose  of  ascertaining 
what  would  be  a  proper  sum  to  carry  that  intention  of  the  testator 
into  effect.  That  sum,  being  once  ascertained,  would  be  deducted 
from  the  residue,  the  amount  of  which  would  then  be  rendered 
certain  (x). 

The  principle  underlying  Chapman  v.  Brovm  is  that  where  the 


{v)  6  Mad.  151. 
(w)  1  Phil.  185,  706. 
■  (x)  The  L.C.  held  that  the  direction 
as  to  the  monument,  &c.,  was  a  disposi- 
tion of  an  integral  part  of  the  residue, 
and  that  the  "  remainder  "  was  what 
was  left  of  such  residue  after  building 
the  monument,  1  Phil.  199.     But  owing 


to  the  peculiar  wording  of  the  L.C.'s 
declaration  concerning  the  charitable 
gift,  Shadwell,  V.-C,  afterwards  thought 
himself  bound  to  hold  that  the  prior 
purpose  having  failed  through  the 
refusal  of  the  owner  to  sell  the  land, 
the  whole  residue  was  well  given  to  the- 
oharity,  16  Sim.  105. 
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■whole  of  the  fund  may  possibly  be  wanted  for  the  primary  object,  chapteb  xiv, 
there  will  probably  be  no  surplus  for  the  secondary  object,  and 
consequently  an  inquiry  would  be  useless,  and  the  gift  of  the 
surplus  fails(y).  Accordingly,  mRe  Taylor  (2),  where  a  testator  be- 
queathed money  to  buUd  and  keep  up  an  almshouse  on  a  particular 
piece  of  land  not  in  mortmain,  and  to  maintain  the  inmates  and 
pay  any  surplus  income  to  poor  persons  as  outdoor  pensioners,  it 
was  held  by  Kay,  J.,  that  the  gift  of  the  surplus  income  was  void  for 
uncertainty. 

But  if  the  position  of  things  is  reversed,  and  the  primary  pur-  Where  residue 
pose  is  only  intended  to  require  a  small  part  of  the  fund,  so  as  to  '^  substantial, 
leave  a  substantial  surplus  for  the  secondary  purpose,  the  gift 
of  the  surplus  is  good,  and  the  only  question  is  what  it  consists  of. 
Formerly  the  principle  was  considered  to  be,  that  in  such  a  case  an 
estimate  should  be  made  of  the  amount  required  for  the  primary 
purpose,  and  that  the  balance  should  be  applied  to  the  secondary 
purpose  (a).  It  is  possible  that  this  principle  may  stiU  be  applicable 
where  the  secondary  purpose  is  not  charitable,  but  where  it  is 
charitable  the  rule  is  now  settled  that  if  the  primary  purpose  is 
illegal,  the  whole  fund  is  given  to  the  secondary  purpose.  This 
rule  was  first  established  by  the  decision  in  Fisk  v.  Att.-Gen.  (6) : 
there  the  testatrix  bequeathed  1,000Z.  to  the  rector  and 
churchwardens  of  a  parish  and  their  successors  upon  trust 
to  apply  such  part  of  the  dividends  as  should  from  time  to  time 
be  required  in  keeping  in  repair  her  family  grave,  and  to  pay 
or  divide  the  residue  of  the  said  dividends  at  Christmas  in  every 
year  for  ever,  among  the  aged  poor  of  the  parish.  Wood,  V.-C,  held 
that  the  rector  and  churchwardens  took  the  whole  fund  for  the 
charitable  purpose  discharged  from  the  illegal  trust.  This  decision 
has  been  criticized,  but  has  never  been  overruled,  and  the  rule  may 
now  be  considered  as  settled  that  where  a  fund  is  given  to  trustees 
upon  trust  to  apply  the  income  in  keeping  a  tomb  in  repair,  and 
as  to  the  remainder  of  the  income  for  a  charitable  purpose,  the 
result  of  the  trust  for  the  repair  of  the  tomb  being  illegal  is  that 

(y)  In  Chapman  v.   Brown,   "  there  now  settled,   at  all  events  so  far  as 

was  nothing  to  prevent  the  whole  of  the  courts  of  first  instance  are  concerned, 
residue    from    being    applied    to    the  (5)  L.  R.,  4  Eq.  521.     The  decision 

building  of  the  chapel":    per  Jeasel,  of  Romilly,  M.R.,  in  JowZer  v.  J'ojcfer, 

M.R.,  in  Re  Birkett,  9  Ch.  D.  at  p.  580.  33  Bea.  616,  is  inconsistent  with  the 

(z)  58  L.  T.  538.  later  cases  and  may  be  disregarded. 

(a)  In  the  fourth  edition  of  this  It  will  be  noted  that  in  that  case  the 
work  the  decisions  were  examined  M.R.,  if  unhampered  by  authority, 
at  length  :  it  has  not  been  thought  would  have  decided  the  case  in  accord- 
necessary  to  repeat  Mr.  Vincent's  anoe  with  the  principle  established 
remarks  in  this  edition,  as  the  law  is  by  Fisk  v.  AU.-Oen. 
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CHAPTEB  XIV.  the  whole  of  the  income  becomes  applicable  for  the  charitable 
purpose  (c). 

Although  the  Courts  always  strive  to  give  effect  to  charitable 
gifts,  and  never  hold  them  void  for  uncertainty  in  the  object  (d), 
yet  a  charitable  gift  may  be  void  if  it  is  impossible  to  ascertain  the 
amount  of  the  fund  required  to  give  effect  to  it  (e). 


Charitable 
gifts,  when 
void  for 
uncertainty. 


III.— Uncertainty  as  to  Objects  of  Gift.— "  Uncertainty  in 
regard  to  the  objects  of  gift,"  as  Mr.  Jarman  points  out  (/),  "  arises 
either  from  the  testator  having  described  such  objects  by  a  term  of 
vague  and  unascertained  signification,  or  from  his  having  specified  a 
definite  class  or  number  of  persons,  but  having  shown  that  aU  are 
not  to  take,  and  then  left  it  in  doubt  which  of  them  he  intended 
to  select  as  the  object  or  objects  of  his  boimty.  Examples  of  both 
kinds  will  be  found  in  the  sequel.  It  has  been  often  laid  down 
that  if  a  devise  be  to  one  of  the  sons  of  J.  S.  (he  having  several 
sons),  the  devise  is  void  for  uncertainty,  and  cannot  be  made  good  {g). 
And  if  a  man  devise  to  twenty  of  the  poorest  of  his  kindred,  this 
is  void  for  the  uncertainty  who  may  be  adjudged  the  poorest  {h)." 
So  where  the  devise  was  "  to  the  testator's  brother  and  sister's 
family,"  and  the  testator  had  two  sisters,  the  devise  was  held 
void  (i) ;  and  a  bequest  "  to  and  amongst  my  nephews  and  nieces 
Blank  left  for  John  and  Nanny "  (followed  by  a  blank),  or  to  such  of 
^™^  ■  them  as  should  be  Kving'at  the  death  of  "  the  tenant  of  life,"  was 

held  void  for  uncertainty,  because  although  by  using  the  plural 
number,  "  nephews  and  nieces,"  the  testator  showed  he  meant  to 
include  more  than  one  of  each  sex,  yet  by  his  apparent  intention 
to  name  those  whom  he  intended  for  legatees,  it  was  made  doubtful 
whether  he  meant  to  include  all  (j). 


(c)  Be  Eogerson,  [1901]  1  Ch.  715, 
following  Fisk  v.  Att.-Gen.  (supra) ; 
Dawson  V.  Small,  L.  R.,  18  Eq.  114; 
and  Be  Birhett,  9  Ch.  D.  576.  See  also 
Hunter  v.  Bullock,  L.  R.,  14  Eq.  45 ; 
Be  Williams,  5  Ch.  D.  735  ;  Champney 
Y.  Davy,  11  Ch.  D.  949;  Be  Vaughan, 
33  Ch.  D.  187";  and  Be  Taylor,  58 
L.  T.  538,  where  Kay,  J.,  expressed 
his  concurrence  with  Jessel,  M.R., 
in  the  criticism  of  Fisk  v.  Ait.-Oen., 
made  by  the  latter  judge  in  Be  Birkett. 

(d)  Post,  p.  480. 

(e)  Flint  v.  Warren,  15  Sim.  626 ; 
stated  in  Chap.  XXXV. 

(f)  First  ed.  p.  322. 

(g)  See  Strode  v.  Lady  Falkland, 
2   Vem.    624,   625.     So   "  one   of   my 


sisters  to  be  executrix,"  In  bonis  Black- 
well,  2  P.  D.  72 ;  Bussell  v.  Bussell, 
12  Ir.  Ch.  R.  377  ;  In  bonis  Baylis,  2  Sw. 
&  T.  613. 

(h)  WebVs  Case,  1  Roll.  Ab.  609,  (D) 
1 ;  et  vid.  Scrape's  Case,  49  Ed.  3,  pi.  4, 
cited  2  Bulst.  180,  nom.  Morris  and 
Maule. 

(i)  Doe  d.  Hayter  v.  Joinville,  3  East, 
172  ;  and  see  Doe  d.  Smith  v.  Fleming, 
2  C.  M.  &  R.  638. 

(j)  Qreig  v.  Martin,  5  Jur.  N.  S.  329. 
See  however  the  cases  in  Chap.  XLII. 
A  bequest  to  nephews  and  nieces  may 
be  void  for  uncertainty  if  it  appears 
that  the  testator  did  not  mean  nephews 
and  nieces  :  M'Hugh  v.  M'Hugh,  [19081 
1  Ir.  R.  155. 
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But  in  Blackburn  v.  Stables  {k),  a  devise  "  for  the  sole  use  and  chapter  xiv. 
benefit  of  a    son  of  J.  B.,"  who  had   no  son   bom  during   the  Devise  to  "a 
testator's  lifetime,  but  whose  wife  was  at   the  testator's  death  ^°^  °*  •*•" 
pregnant  of  a  son,  was  held  good.     So  a  devise  to  "  one  of  my 
cousin  N.'s  daughters  that  shall  marry  with  a  Norton  within 
fifteen  years,"  was  held  good,  apparently  on  the  ground  that  the 
testator  meant  the  daughter  who  should  first  marry  a  Norton  (I). 
A  gift  in  favour   of  "  one  child   of  A."  or  "  a  son  of  A."  may 
appear  from  the  context    to   mean  the  eldest   (or  only)  child  of 
A.  (m).      And  a  gift  "to   the  family  of   Gregory"  is  not  void  Gift  "to  the 
for  uncertainty,  if   the  person  whom  the    testator   intended   to  ^^""'y  °*  •'^• 
designate  by  the  name  of  Gregory  can  be  identified  (n). 

In  the  case  above  put  of  a  gift  to  "  one  of  the  sons  of  J.  S.,"  Uncertainty 
he  having  several  sons,  parol  evidence  is  not  admissible  to  remove  extrinsio^ 
the  uncertainty,  because  the  uncertainty  is  apparent  on  the  face  of  facts. 
the  will,  "  the  terms  of  which  suppose  the  existence  of  more  than 
one  son,  and  moreover  shew  that  the  testator  had  not  determined 
which  of  them  to  make  the  object  of  his  bounty  "  (o).     If,  however, 
the  gift  is  to  "  the  son  of  my  brother  A,"  and  it  appears  that  A. 
has  two  or  more  sons,  extrinsic  evidence  is  admissible  in  the  first 
instance  to  shew  whether  the  testator  had  reasons  for  preferring 
one  son,  and  if  no  such  evidence  is  forthcoming,  evidence  is  ad- 
missible to  shew  which  son  the  testator  intended  to  benefit  (p). 

The  same  rule  applies  where  the  gift  is  to  "  John  Smith,"  or  "  the  Latent 
children  of  John  Smith,"  and  there  are  two  John  Smiths  known  ^™  '^"^  ^' 
to  the  testator  (q).  It  is,  of  course,  assumed  that  there  is  nothing 
on  the  face  of  the  will  to  shew  which  John  Smith  was  intended  ;  if  so 
there  is  no  uncertainty.  Thus,  in.  Hedly v.  Healy  (r),  there  was  a  gift 
to  "  my  nephew  Joseph  Healy,"  and  another  gift  to  "  Joseph  Healy, 
only  son  of  my  brother  Joseph  "  ;  the  testator  had  two  nephews 
named  Joseph  Healy,  one  the  son  of  his  brother  James,  and  the  other 

(i)  2     V.  &  B.  367.     The  basis  of  (n)  Gregory  v.   Smith,   9   Ha.   708 ; 

the   decision   was   that   the   gift   was  Commissioners,  dhc.  v.  Deey,  27  L.  E.  Ir. 

rendered  certain  by  the  event.     Ash-  289.     As  to  the  meaning  of  "  family  " 

burner  v.    Wilson,   17  Sim.   204,   was  see  Chap.  XLI. 

decided  on  the  ground  that  the  testator  (o)  Note  by  Mr.  Jarman  (first  ed.  p. 

meant  the  first-born  son.  322).     "  No    person    in    particular    is 

{I)  Bate  V.   Amherst,  T.  Raym,   82.  intended  by  the  will  "  :    Wigram,  pi. 

This  ground  did  not  save  the  gift  in  209. 

Smithwick  v.  Hayden,  19  L.  R.  Ir.  490,  (p)  See  Chap.  XV. 

from  being  held  void  :    there  the  gift  (q)  Lord  Gheyney's  Case,  5  Hep.  68b ; 

was   to   "  any "   female   relative   who  Re  Stephenson,  [1897]   1   Ch.   75,  and 

married  in  accordance  with  the  pro-  other  cases  cited  in  Chap.  XV. 

visions  of  the  will.  (r)  Ir.  E.,  9  Eq.  418.     Gompare  Doe 

(m)  Powell  V.  Davies,   1   Bea.   532  ;  v.  Morgan,  and  Doe  v.  Wesilake,  stated 

Ashbumer   v.    Wilson,    17    Sim.    204 ;  in  Qiap.  XV. 
Wilson  V.  WiUon,  1  De  G.  &  S.  152. 


472 


UNCERTAINTY. 


CHAPTEK  XIV. 


Gift  to  class 
except  a 
person   not 
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Mistake  in 
number  of 

class. 


the  son  of  his  brother  Joseph ;  it  was  held  that  the  will  itself 
shewed  that  "  my  nephew  Joseph  Healy  "  meant  the  son  of  James. 
Again,  a  gift  to  a  class,  with  the  exception  of  one  person  of  the 
class,  who  is  not  named,  or  cannot  be  ascertained,  is  not  void, 
but  takes  effect  in  favour  of  the  whole  class  (s).  And  where 
a  testator,  after  devising  property  to  his  daughter  A.  in  fee,  and 
if  she  die  under  twenty-five  without  leaving  any  children,  then 
over,  gave  other  property  on  trust  to  be  conveyed  equally 
amongst  "such"  children  of  A.,  the  context  not  showing  what  limit 
was  intended  to  be  put  on  the  class  of  children,  it  was 
held  that  aU  took  (t).  So  a  gift  to  the  testator's  "  aforesaid 
nephews  and  nieces,"  none  having  been  previously  named,  was 
held  to  include  all  (m)  ;  and  a  bequest  to  the  children  of  A.,  "  in- 
cluding who  the  illegitimate  of"  A.,  was 
held,  on  the  same  principle,  to  be  a  good  bequest  to  the  legitimate 
children  of  A.  (v),  but  to  include  no  illegitimate  chUd  {w). 

Where  a  testator  gives  a  legacy  to  each  of  the  children  of  A., 
and  describes  them  as  consisting  of  a  specified  number,  which 
is  less  than  the  actual  number  at  the  date  of  the  will,  this  mis- 
statement is  disregarded  (x).  The  same  rule  is  sometimes  appUed 
to  other  classes  or  descriptions  of  persons.  Thus,  in  Lee  v.  Pain  {y), 
under  a  bequest  to  the  three  sisters  of  A.,  the  four  sisters  of  A. 
were  held  to  be  entitled.  And  where  a  testator  bequeathed  "  to 
the  surgeon  and  resident  apothecary  of  the  Dispensary  at  B.," 
and  to  other  persons,  and  amongst  them  the  "  surgeons  "  of 
other  dispensaries,  191.  19s.  each,  "  or  any  who  may  hold  the  like 
situations  at  my  decease,"  and  it  appeared  that  at  the  B.  dis- 
pensary there  was  no  apothecary,  but  two  surgeons  and  a  dispenser, 
those  persons  were  each  held  entitled  to  a  legacy  of  the  specified 
amoimt  (z).  The  general  principle  is  that  "  if  the  Court  comes 
to  the  conclusion,  from  a  study  of  the  will,  that  the  testator's 
real  intention  was  t.o  benefit  the  whole  of  a  class,  the  Court 
should  not,  and  will  not,  defeat  that  intention  because  the  testator 
has  made  a  mistake  in  the  number  he  has  attributed  to  that  class. 
The  Court  rejects  an  inaccurate  enumeration  "  (a). 


(s)  IlUngworth  v.  Cooke,  9  Hare,  37. 

(t)  Hope  V.  Potter,  3  K.  &  J.  206. 
•  (u)  Campbell  v.  BousJeell,  27  Beav. 
325.  The  word  "  aforesaid  "  was  thus 
rejected,  the  M.E.  preferring  that 
course  to  construing  the  gift  as  made  to 
nephews  and  nieces  by  mistake  for 
grandchildren,  who  were  previously 
named. 


(«)  QUI  V.  Bagshaw,  L.  R.,  2  Eq. 
746. 

(w)  Mason  v.  Bateson,  26  Beav. 
404. 

(x)  Post,  Chap.  XLII. 

(2^)  4  Ha.  249. 

(z)  Ellis  V.  Bartrum,  25  Bea.  109. 

(a)  Per  Lindley,  L.  J.,  in  Be  Stephen- 
son, [1897]  1  Ch.  at  p.  83. 
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As  an  example  of  a  devise  being  void  for  uncertainty,  Mr.  Jarman  chapter  xiv. 
cites  a  case  (6)  "  where  one  having  three  sons,  J.,  E.,  and  W.,  and  Devise  to 
lands  in  three  counties,  devised  the  lands  in  A.  to  J.,  the  lands  *'^'®!' ','  ^'l® . 
in  B.  to  B.,  and  the  lands  in  C.  to  W. ;    and  added,  that  if  any  to  the  other." 
of  his  said  sons  died,  then  the  one  of  them  to  be  heir  unto  the  other. 
A.,  the  eldest  son,  having  died,  the  land  devised  to  him  was  claimed 
by  the  other  two ;    but  the  Court  (the  Chief  Justice  doubting) 
decided  that  nothing  passed  by  the  clause  in  question,  as  it  was 
not  certain  what  issue  should  have  it.     Some  stress  was  laid 
on  the  fact  that  the  original  devise  conferred  only  an  estate  for 
life. 

"  On  the  other  hand,  where  (c)  the  testator  devised  to  his  eldest 
son  Blackacre,  to  his  second  son  Whiteacre,  and  to  his  third  son 
Greenaore,  in  tail ;  and  further  willed  that,  in  case  any  of  his 
said  sons  should  die  without  issue,  the  survivor  to  be  each  other's 
heir.  The  eldest  son  died  without  issue ;  and  the  question  was, 
whether  one  or  both  the  surviving  brothers  should  have  Black- 
acre  ?  And  the  Court,  on  the  first  hearing  of  the  case,  was  in 
great  doubt ;  but  it  was  afterwards  holden  that  the  surviving 
brothers  were  joint  tenants  ;  and,  although  the  word  '  survivor  ' 
was  in  the  singular  number,  yet,  in  sense,  upon  the  whole  matter 
it  should  be  taken  and  construed  as  for  the  plural  number  :  (sur- 
vivor should  be  each  other's  heir)  i.e.  each  survivor,  i.e.  aU  the 
survivors. 

"  An  instance  of  a  bequest  held  void  for  uncertainty  on  account 
of  the  vague  use  of  the  word  '  survivors  '  occurs  in  a  case  [d), 
where  the  words  were,  '  I  give  to  my  executors  the  sum  of  1,000L 
upon  trust  to  be  invested  in  the  fimds  of  the  Bank  of  England, 
during  the  lives  of  the  survivors  or  survivor,  for  the  widows  of  John 
Sayce  and  Thomas  Draper,  to  be  divided  between  them,  share 
and  share  alike.'  It  was  contended  for  the  two  legatees  that  the 
words  '  survivors  or  survivor '  applied  to  the  executors,  and  did 
not  affect  the  gift  to  the  widows,  who,  therefore,  were  absolutely 
entitled  :  but  Sir  J.  Leach,  M.R.,  observed  that  it  was  impossible 

(5)  First  ed.  p.  323,  the  case  being  376.     "  Although  the  similarity  of  ex- 

Wood    V.     Ingersole,      1     Bulst.    61  ;  pression  seemed,   in  some  degree,   to 

s.  c,  but  ill-reported,   Cro.  Jao.  260 ;  connect  this  with  the  preceding  case, 

see  also  Pollexf.  482  ;    Hill  and  Baker's  yet  it  rather  belongs  to  the  class  of 

CofC,   cited    1    Bulst.     63 ;     and    see  cases  in  which  bequests  have  been  held 

Saville,  92,  93.  to  be  void  on  account  of  the  uncertainty 

(c)  Hambledon  v.  Hamhledon,  3  Leon.  as  to  the  extent  of  interest  the  gift  was 
262,  Cro.  El.  164,  Owen,  25  ;  see  also  intended  to  comprise."  (Note  by  Mr. 
Brook,  title.  Devise,  pi.  38.  Jarman.) 

(d)  Hoffman  v.  Hankey,  3  My.  &  K. 
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'The   said." 


to  put  any  rational  construction  upon  the  bequest,  which,  therefore, 
was  void  for  uncertainty." 

In  HvdsonY. Bryant  (e),  the  testator  gave  his  property  to  his  wife, 
and  in  the  event  of  it  being  more  than  she  wanted  to  live  on,  desired 
her  to  give  the  remainder  to  his  daughters  :  and  directed  the  money 
to  be  put  in  some  bank  trust  as  may  be  thought  best  "  for  her  and 
those  in  trust"  :  it  was  held  that  there  was  an  intestacy  after  the 
widow's  death. 

In  Re  Hetley  (/)  a  testator  appointed  his  wife  sole  executrix, 
and  after  giving  her  all  his  property  for  life,  proceeded  as  follows  : 
"  And  I  desire  and  empower  her  by  her  will  or  in  her  lifetime 
to  dispose  of  my  estate  in  accordance  with  my  ivishes  verbally 
expressed  by  me  to  her."  It  was  held  by  Joyce,  J.,  that  parol 
evidence  could  not  be  admitted  to  shew  what  the  testator's  verbally 
expressed  wishes  were,  and  that  the  power  of  disposition  given  to 
the  widow  was  void  for  imcertainty.  The  learned  judge  declined 
to  extend  the  doctrine  illustrated  by  Re  Fhelwood  {g). 

On  the  same  principle,  where  property  is  given  to  trustees  for 
purposes  which  are  partly  charitable  and  partly  of  an  indefinite 
nature  not  charitable,  so  that  the  whole  might  be  applied  for  either 
purpose,  the  gift  is  void  (A). 

A  gift  which  is  wholly  charitable  is  never  void  for  uncertainty  in 
the  object  (?'). 

The  rules  applying  to  cases  in  which  property  is  given  to  trustees 
upon  trusts  which  are  too  uncertain  to  be  given  effect  to,  are  dis- 
cussed elsewhere  (j). 

Uncertainty  is  sometimes  caused  by  the  use  of  relative  pronouns 
or  words  of  reference;  as  where  a  testator  gave  property  to  his 
wife  for  life  and  after  her  death  to  M.,  "  niece  to  my  said  wife. 
Item,  I  give  the  use  of  500?.  stock  for  and  during  her  natural  life  " : 
it  was  held  on  the  context,  that "  her  "  referred  to  the  wife  (jfc). 

A  gift  "  amongst  my  relations  hereafter  named,"  where  none 
are  subsequently  named,  is  void  for  uncertainty  (Z). 

The  phrase  "  the  said "  generally  refers  to  the  immediate 
antecedent,  but  it  is  a  question  of  construction  on  the  whole  will, 
and  therefore  if  there  are  separate  gifts  to  two  persons  each  named 
A.  B.,  and  a  subsequent  reference  to  "  the  said  A.  B.,"  this  may 
mean  the  one  first  named,  if  the  context  so  requires. 

(e)  1  Coll.  681,  ante,  p.  464. 

(f)  [1902]  2  Ch.  866. 

(g)  15  Ch.  D.  594,  post,  p.  496. 
(h)  Ante,  p.  229. 
(t)  Ante,  p.  226. 


(?)  Post,  p.  481,  and  Chap.  XXIV. 
(k)  Castledon    v.     Turner,    3     Atk. 
257. 

{I)  Crampion  v.  Wise,  58  L.  T.  718. 
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In  such  a  case,  the  position  in  the  will  of  the  name  of  the  legatee  chapter  xiv. 
may  prevent  uncertainty.    Thus,  in  Fox  v.  Collins  (m),  where  Uncertainty 
legacies  were  given  to  S.  C,  A.  C.  of  St.  Ives,  and  S.  B.,  and  then  a  avoided  by 
legacy  to  A.  C.  of  Hereford,  and  others,  and  the  residue  was  given  n^e°£  ^i. 
"  to  the  said  S.  C,  A.  C,  and  S.  B.,"  it  was  held,  that  under  the  last 
gift  A.  C,  of  St.  Ives  was  entitled,  partly  on  the  ground  that  the 
word  "  said  "  applied  to  the  three  persons  taken  together,  and  that 
in  the  previous  part  of  the  will  A.  C.  of  St.  Ives  was  named  between 
S.  C.  and  S.  B. 


"Uncertainty,"  says  Mr.  Jarman  (n),  "is  sometimes  produced  Gift  to  several 
by  the  mention  of  several  objects  alternatively,  as  in  the  case  of  a  alternatively, 
gift  to  A.  or  B.  (o). 

"  In  the  early  case  of  Beal  v.  Wyman  (p),  where  a  question  arose 
on  these  words,  viz.,  '  I  give  and  bequeath  one  half  of  my  lands  to 
my  wife,  and,  after  her  death,  I  give  all  my  lands  to  the  heirs  males 
of  any  of  my  sons  or  next  of  kin  ' ;  it  was  contended  that  the  words 
'  heirs  males  of  any  '  of  his  sons  were  words  certain  enough  to  create  to  "  heirs 
an  estate,  for  it  was  all  one  as  if  he  had  said,  '  to  the  heirs  males  ^^^^^  °^  *°y 
of  all  his  sons,  if  they  have  heirs  males,  or  to  those  who  have  heirs  next  of  kin." 
males  {q) ' ;  and  the  words, '  or  to  the  next  of  kin,'  were  also  certain 


(m)  2  Ed.  107.  See  also  Doe  v. 
Westluhe,  4  B.  &  Aid.  57  ;  Healy  v. 
Healy,  Ir.  E.,  9  Eq.  418. 

(n)  First  ed.  p.   324.     No  authority 
is  cited  by  Mr.  Jarman  for  the  proposi- 
tion that  a  simple  gift  to  "  A.  or  B." 
is  void  for  uncertainty,  nor,  so  far  as 
the  editor  is  aware,  has  the  point  ever 
been  decided,    but   on   principle   the 
statement  would  seem  to  be  correct. 
In   Longmore  v.   Broom,   7   Ves.    124, 
Grant,    M.R.,     said  :      "  You     must 
make  some  addition  to  the  bequest : 
otherwise   it   would  be   void  for  un- 
certainty.      A    bequest    to  A.  or  B. 
is  void ;   but  a  bequest  to  A.  or  B.  at 
the  discretion  of  0.  is  good,  for  he  may 
divide  it  between  them."     Post,  Chap. 
XVI.    And  in  Re  Sibley's  Trusts  (5  Ch. 
D.  494),  Jessel,  M.R.,  said  :  "  There  are 
authorities  which  shew  that  when  you 
find  a  gift  in  a  will  to  A.  or  B.  that  word 
'  or '  is  to  have  some  meaning,  and  it 
is  to  have  a  meaning  which  depends 
upon  what  A.  or  B.  really  consists  of. 
You  cannot  lay  down  k  priori  that  the 
gift  to  A.   or  B.   has  any  particular 
meaning ;    you  must  first  of  all  know 
what  A.  and  B.  are."     But  the  M.R. 
did  not  here  have  in  mind  the  case 
of  a  simple  gift  to  two  individuals  in  the 


alternative.  According  to  the  civil 
law  the  rule  appears  to  have  been  the 
other  way :  see  Carey  v.  Carey,  6  Ir . 
Ch.  R.  255  (post,  p.  476).  In  In  bonis 
Bradford,  72  L.  T.  267,  effect  was 
given  to  an  appointment  of  "  B.  or  F." 
as  executors,  on  the  theory  that  the 
testator  intended  to  appoint  "  B.,  or 
him  failing,  F." 

(o)  "  In  the  case  of  a  gift  to  several 
persons  alternatively,  there  is  a  fatal 
uncertainty  unless  the  secondly  named 
person  can  be  considered  as  intended 
to  be  substituted  for  the  first  in  some 
event,  or  unless  the  word  '  or '  can  be 
changed  into  '  and,'  which  has  been 
often  vexata  quaestio.  (See  Chap. 
[XVIII.])  "  (Note  by  Mr.  Jarman.) 
(p)  Styles,  240,  2  l^nv.  514,  pi.  4  ; 
and  see  Marwood  v.  Darrel,  Lee's  Ca. 
t.  Hard.  91. 

{q)  "  Such,  it  is  probable,  would  now 
be  held  to  be  the  construction  of  this 
devise.  The  other  question,  on  the 
words  ■  sons  or  next  of  kin,'  is  more 
difficult.  Probably  they  would  be 
construed  as  meaning  '  my  sons,  or 
such  other  persons  as  may  happen  to 
be  my  next  of  kin.'"  (Note  by  Mr. 
Jarman.) 
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enough,  being  joined  with  the  preceding  words,  and  should  be 
meant  to  the  next  of  kin  and  their  heirs  males,  if  his  sons  had  no 
heirs  males  :  for  in  a  will,  if  there  be  words  to  express  the  meaning 
of  a  testator,  it  is  sufficient,  though  the  words  be  not  apt.  On  the 
other  side,  it  was  argued  that  this  devise  was  void  ;  for  it  appeared 
not  what  heir  male  should  have  the  land,  whether  the  heir  male  of 
his  son,  or  the  heir  male  of  his  next  of  kin,  for  the  words  were  dis- 
junctive ;  and  the  Court  seems  to  have  inclined  to  this  opinion, 
but  how  the  case  was  ultimately  disposed  of  does  not  appear. 

"  So,  in  Lowndes  v.  Stone  (r),  where  a  testator,  by  an  unattested 
will,  gave  the  remainder  of  his  estate  to  his  next  of  kin  or  heir 
at  law.  The  personalty  was  claimed  by  the  next  of  kin  and  the 
heir  respectively  ;  the  latter  contending  that  the  testator  used  the 
term  '  heir  at  law '  as  explanatory  of  the  former  expression,  meaning 
'  such  next  of  kin  as  shall  be  my  heir  at  law.'  Lord  Loughborough, 
'  You  have  a  fair  retort  upon  each  other.  On  the  one  side  it  is 
contended  that "  next  of  kin  "  means  "  heir  at  law  "  ;  on  the  other, 
that  "  heir  at  law  "  means  "  next  of  kin."  It  must  be  distributed 
according  to  the  statute.' 

"  Again,  in  Waite  v.  Templer  (s),  where  a  testator,  resident  in 
India,  bequeathed  a  share  of  his  personalty  to  A.,  '  who  resided 
at  L.  when  I  left  England,  or  to  his  heirs,  executors,  administrators, 
or  assigns  for  ever';  Sir  L.  Shadwell,  V.-C,  held  that  A.,  having 
died  in  the  testator's  lifetime,  the  legacy  failed,  his  Honor  being 
of  opinion  that  the  additional  words  were  too  uncertain  to  create 
a  substitutional  gift." 

There  are,  however,  several  cases  in  which  "  or  "  has  had  the 
effect  of  making  the  latter  branch  of  a  gift  substitutional. 

Thus,  in  Carey  v.  Carey  (t),  a  testator  directed  that  a  certain  fund 
should  be  distributed  share  and  share  alike  between  his  son  R.  and 
his  nephew  E.  or  his  nephew  P. ;  it  was  held  that "  or  "  could  not  be 
read  "  and,"  but  that  it  imported  substitution,  namely  that  P.  was 
only  to  take  in  the  event  of  E.'s  death ;  consequently,  E.  having 
survived  the  testator,  the  fund  went  in  equal  moieties  to  R.  and  E. 


(r)  4  Ves.  649.  And  see  7  Sim.  363. 
Lord  Loughborough's  expressions  are 
hardly  reoonoileable  with  the  notion 
(2  K.  &  J.  735)  that  he  construed  the 
words  as  implying  heirship  according  to 
the  nature  of  the  property,  and  as  inti- 
mating an  intention  that  the  rule  of  the 
statute  should  prevail.  According  to 
Jessel,  M.R.,  the  decision  turned  on  the 
use  of  the  word  "  heir  at  law  "  in  the 


singular  :   Ee  Thompson's  Trusts,  post. 

(s)  2  Sim.  524 ;  see  also  Stone  v. 
Evans,  2  Atk.  86  ;  Grafftey  v.  Humpage, 
1  Bea.  46,  post.  Chap.  XLI.  Waite  v. 
Templer  was  approved  by  Lord  Broug- 
ham in  outings  v.  M'Dermoit,  2  My.  & 
K.  69,  but  disapproved  of  by  Lord  St. 
Leonards,  3  H.  L,  Ca.  557. 

(t)  6  Ir.  Ch.  Rep.  255. 
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The  earlier  part  of  the  will  contained  a  devise  of  real  estate  to  R.,  chaptee  xiv. 
and  in  case  he  died  under  twenty-one  then  to  E.,  and  in  case  he  died 
under  twenty-one  then  to  P.,  but  this  does  not  seem  to  have  in- 
fluenced the  decision. 

The  question  whether  "  or  "  imports  substitution  arises  most 
frequently  in  cases  where  the  latter  part  of  the  gift  is  in  favour  of  a 
class  of  persons  related  to  the  original  devisee  or  legatee,  such  as 
"  issue,"  "  children,"  "  heirs  " ;  as,  for  example,  where  the  gift  is 
"  to  A.  or  his  issue,"  or  "  to  A.  or  in  case  of  his  death  to  his  issue." 
The  tendency  of  the  modern  cases  is  to  construe  such  a  gift  as 
intended  to  substitute  the  issue  for  the  original  devisee  or  legatee 
in  the  event  of  the  latter  dying  in  the  testator's  lifetime  (u). 

In  Re  Delmar  Cha/ritable  Trust  (v),  Stirling,  J.,  doubted  the  Limitations 
accuracy  of  the  general  proposition  that  a  gift  in  a  will  to  A.  or  B.  °on^'^^io*^ 
is  prima  facie  to  be  treated  as  a  substitutional  gift  to  B.  in  case  A.  of  "  or." 
cannot  take  the  benefit  which  is  intended  for  him.  "  Undoubtedly," 
said  the  learned  judge,  "  there  are  many  cases  in  which  it  has  been 
decided  that  a  gift  to  A.  or  B.  is  substitutional,  and  that  conclusion 
has  been  arrived  at  more  particularly  in  cases  where  the  gift  is  in 
favour  of  A.  or  his  children.     A  typical  example  is  the  case  of 
Carey  v.  Carey  (w)  which  was  referred  to  in  the  argument,  and 
which  I  have  carefully  considered  since ;   but  that  case  (and  as  it 
appears  to  me  all  the  others  which  I  have  examined),  was  decided 
on  a  consideration  of  the  whole  will,  and  all  the  circumstances  which 
can  be  taken  into  consideration  upon  the  construction  of  a  will." 

Sometimes  "  or  "  is  used  by  a  testator  to  shew  that  he  uses  two  Synonymous 
phrases  to  mean  the  same  thing.  Thus,  in  Re  Tkomvson's  Trusts  {x),  °j^q^°*'°° 
where,  after  a  life  estate  to  A.,  a  testator  directed  his  real  and  per- 
sonal estate  to  be  sold,  and  the  proceeds  paid,  "  one-third  to  the 
heirs  or  next  of  kin  of  B.  deceased,  one-third  to  the  heirs  or  next 
of  kin  of  C.  deceased,  one-third  to  the  heirs  or  next  of  kin  of  D. 
deceased  "  ;  Jessel,  M.R.,  held  that  the  testatrix  meant  not  to 
make  an  alternative  gift,  but  that  the  terms  "  next  of  kin  "  and 
"  heirs  "  should  apply  to  one  class  ;  consequently  the  statutory 
next  of  kin  were  entitled  (y). 

(u)  Montagu  v.  Nucella,  1  Russ.  165  ;  the  word  "  or  "  which  was  adopted  in 

Turner  v.  Moor,  6  Ves.  557  ;  Se  Goley,  this  case,  see  post.  Chap.  XXXVI. 

[1901]  1  Ch.  40 ;   Re  Roberta,  [1903]  2  {w)  Supra,  p.  476. 

Ch.  200,  and  other  cases  referred  to  (x)  9  Ch.  D.  607. 

post.  Chaps.   XVIII.,   XXXVI.,     and  {y)  As   to   the  construction  of   the 

XLII.  word  "  heirs  "  when  used  in  gifts  of 

{v)  [1897]  2  Ch.  163.     As  to  the  so-  personal  estate,  see  Chap.  XL. 
called   "  alternative  "   construction   of 
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CHAPTEB  XIV.       Uncertainty  sometimes  arises  from  property  being  devised  to 
Reference  to     ^ihe  same  uses  as  the  testator's  "  other  "  estates,  of  which  there  are 
uses  of  other    several,  that  are  devised  to  different  uses  (z).    It  may  also  be 
being  ^more      occasioned  by  the  testator's  apparent  misapprehension  of  the  law 
than  one.        regulating  the  devolution  of  property  ;  as  in  Thomas  v.  Thomas  (a), 
where  a  testator,  after  charging  his  real  and  personal  estate  with 
the  payment  of  his  debts,  and  giving  it  to  his  wife  during  widow- 
hood, after  her  decease  or  marriage  willed  that  all  his  real  and 
personal  estate  "  be  divided  according  to  the  statute  of  distribution 
in  that  case  made  and  provided  "  ;  and  it  was  held  that  the  real 
estate  did  not  pass  to  the  next  of  kin  under  this  clause,  the  Court 
thinking  it  not  clear  that  the  testator  intended  the  real  estate  to  be 
distributed  according  to  the  Statutes  of  Distribution  regarding 
personalty,  but  that  he  must  have  referred  to  some  statute  which 
he  supposed  applied  to  real  estate. 

"  Id  certumestquodcertumreddipotest,"Mr.  Jarman  remarks  (aa), 

"  is  a  rule  no  less  applicable  to  the  objects  than  (as  we  have  seen)  it 

No  objection    is  to  the  subjects  of  disposition  ;  and,  therefore,  it  is  no  objection  to 

that  benefici-  ^  gift  that  it  is  SO  framed  as  to  make  the  obiects  dependent  upon 
ary  IS  to  be  °  ...  ,  , ,         ,    .    ,  ,  -, 

ascertained      some  extrmsic  Circumstance,  though  it  be  an  act  performed,  or  even 

^i  t^TT  ^^  '°  ^^  performed,  by  the  testator  himseK  in  his  lifetime.    As   in 

Stubbs  V.  Sargon  (&),  where  a  testatrix  directed  her  trustees  to 

dispose  of  and  divide  the  proceeds  of  certain  property  unto  and 

amongst  her  partners,  who  should  be  in  copartnership  with  her  at  the 

time  of  her  decease,  or  to  whom  she  might  have  disposed  of  her  said 

business,  in  such  shares  and  proportions  as  her  said  trustees  should 

think  fit  and  deem  advisable.    It  was  objected  that  the  gift  was 

void  for  uncertainty ;   but  it  appearing  that  the  testatrix  was,  at 

the  date  of  her  will,  in  partnership  with  certain  persons,  to  some 

of  whom,  conjimctively  with  another  person,  she,  on  the  dissolution 

of  such  partnership,  disposed  of  her  business,  Lord  Langdale,  M.R., 

[and  on  appeal,  Lord  Cottenham,]  held  that  these  latter  persons 

were  those  among  whom  the  trustees  were  to  divide  the  property 

in  such  shares  as  they  might  deem  advisable." 

How  far  dis-       Another  illustration  of  the  same  principle  is  to  be  found  in  the 

be^rivenTo^     case  of  a  trust  for  a  class  of  persons  which  is  valid,  although  the 

(z)  Leslie  v.  Duke  of  Devonshire,  2  Br.  to  the  trustees  :    Barclay  v.  Ccdlett    6 

C.  C.  187 ;   Be  Buckly,  8  T.  L.  R.  181.  Scott,  408. 
See   S&  Smith,   45   L..   T.    246.     The  (a)  3  B.  &  Cr.  825. 

extreme  complication  of  the  beneficial  (aa)  First  ed.  p.  326. 

trusts  declared  by  a  testator  does  not  (6)  2  Kee.  258,  3  My.  &  Cr.  507. 

prevent  the  legal  estate  from  passing  '  ^ 
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shares  and  interests  which  they  are  to  take  are  left  to  the  discretion  chapteb  xiv. 
of  the  trustees  (c).  But  the  class  must  be  limited  or  defined  in 
some  way,  for  if  property  is  given  to  trustees  to  be  distributed  or 
disposed  of  in  such  manner  as  they  think  fit,  this  is  a  discretion 
which  cannot  be  controlled  by  the  Court,  and  there  is  a  resulting 
trust  for  the  persons  entitled  in  default  of  disposition.  The  trustees 
cannot  take  beneficially,  because  the  form  of  the  gift  implies  that 
they  are  to  exercise  their  discretion  for  the  benefit  of  other  persons  (d) . 

Mr.  Jarman  continues  (e) :  "  In  many  cases  devises  to  several  per-  Gift  to  several 

sons  successively  have  been  contended  to  be  void  on  account  of  successively,  ■ 
.  .  .  not  saying  m 

the  uncertainty  respecting  the  order  in  which  the  objects  are  to  what  order. 

take  (/).    Where  the  devise  is  to  several  specified  individuals  in 

succession,  the  obvious  rule  is,  to  hold  them  to  be  entitled  in  the 

order  in  which  their  names  occur.     If  it  be  to  a  class  of  persons, 

(constituted  such  in  virtue  of  birth  (g) ),  as  to  children,  sons,  or 

brothers  (A),  then  priority  according  to  seniority  of  age  may  be 

presumed  to  be  intended  (i).    And  the  circumstance  of  a  condition 

being  imposed  on  the  devisees  has  been  held  not  to  vary  the  order 

in  which  they  are  successively  entitled. 

"  Thus,  where  (j)  a  testator  devised  to  A.  and  his  brothers  succes- 
sively, but  not  to  be  entered  on  or  enjoyed  until  one  month  after 
their  marriages,  it  was  held  that  the  devise  was  not  (as  contended) 
void  for  uncertainty  ;  for  as  the  testator  named  A.  first,  who  was 
the  eldest  son,  the  word  '  successively  '  implied  that  the  estate  was 
to  go  to  his  next  brother  after  him  ;  and  the  Court  agreed  that  the 
clause  about  marriage  made  no  alteration  in  the  exposition  of  the 
will,  but  only  added  a  restriction  to  the  devise,  which  before  was 
general ;  and,  therefore,  if  the  second  son  had  married  before  the 
eldest,  yet  he  could  not  have  taken.'  " 

On  the  other  hand,  in  Thomason  v.  Moses  {h),  where  the  bequest 

(c)  See  the  oases  on  dlsoretionary  such  as  executors."  (Note  by  Mr. 
trusts,  cited  in  Chap.  XXIV.  ;  and  such      Jarman  in  the  first  ed.) 

cases  as  Re  Conn,  [1898]  1  Ir.  R.  337,  {h)  Ongley  v.   Peale,   2   Ld.   Raym. 

ante,  p.  459.  1312,  2  Bq.  Ca.  Ab.  358,  pi.  8  ;    Toung 

(d)  See  Stubbs  v.  Sargon,  Fowler  v.      v.  Sheppard,  10  Beav.  207. 

Oarlihe,    Corporation   of   Gloucester   v.  (i)  See  Eastwood  v.  Loclcwood,  L.  R., 

TTooi,  and  otheroases,  cited  post,  p.  481.  3  E(j.  487,  495,  where  "next  survivor 

(e)  First  ed.  p.  327.  according  to  seniority  "  was  held  on 

(f)  See  an  instance  of  a  limitation  in  the  context  to  mean  next  younger;  and 
a,  deed  held  to  be  void  on  account  of  Crofts  v.  Beamish,  [1905]  2  Ir.  B.  349. 
uncertainty  of  this  nature,  Windsmore  (;)  Ongley  v.  Peale,  supra. 

V.  Hobart,  Hob.  313.  (i)  5  Beav.   77.     See  Frestwidge  v. 

(g)  "  This  qualifloation,  though  it  Qroombridge,  6  Sim.  171,  where  effect 
may  sound  strangely,  seems  requisite  was  given  to  an  extremely  vague 
in  order  to  exclude  from  the  position  in  gift  in  favour  of  the  testatrix's  nephews 
the  text  gifts  to  some  other  classes,  in  order  of  seniority. 
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CHAPTER  XIV.  was  of  the  interest  of  a  sum  of  money  to  the  testator's  father  for  life, 
then  to  his  brother  for  life,  and  then  to  be  continued  to  the  testator's 
next  nearest  heir,  and  so  on,  and  neither  the  father  nor  the  brother 
was  the  testator's  heir,  the  gift  of  the  fund  after  the  death  of  the 
brother  was  held  void  for  uncertainty. 

Where  in-  ^*  must  be   remembered   that  with  respect  to  charities  gifts 

tended  object  may  be  good,  which,  with  respect  to  individuals,  would  be  void. 

identified,        We  have  seen  that  charitable  bequests  are  not  void  for  uncertainty 

gift  is  void  for  jn  t}ie  obiect  (I) :  and  where  there  are  two  charities  of  the  same  name, 
uncertainty.  ... 

the  legacy  will  be  divided  between  them,  or  administered  cy-pres, 

if  it  cannot  be  ascertained  which  was  the  intended  object  (m). 

In  the  case  of  individuals,  the  gift  would  be  void  for  uncertainty. 

The  rule  has  occasionally  been  disregarded.    Thus,  in  Hare  v. 

Cartridge  (n),  the  gift  was  "  to  my  first  cousins,  the  children  of  my 

father's  brother  of  the  name  of  Cartridge  " ;    the  father  had  two 

brothers  of  the  name  of  Cartridge,  both  of  whom  had  children,  and 

the  gift  was  held  by  Shadwell,  V.-C,  to  take  effect  in  favour  of  the 

children  of  both  brothers,  apparently  on  the  ground  that  the  testator 

had  shewn  an  intention  to  benefit  all  his  first  cousins  on  the  father's 

side,  and  that  consequently  the  words  "  the  children  of  my  father's 

brother  "  were  surplusage.      As  was  remarked  in  the  third  edition 

of  this  work  (o) :    "  the  decision  seems  opposed  to  all  the  other 

authorities  on  this  subject."    It  was  disapproved  by  the  Court  of 

Appeal  in  i2e  Stephensort  (p).    There  the  testator  gave  his  property 

"  unto  the  children  of  the  deceased  son  (named  Bamber)  of  my 

father's  sister  share  and  share  alike."    There  were  three  deceased 

sons,  aU  named  Bamber,  of  the  sister  of  the  testator's  father,  and 

this  fact  was  known  to  the  testator  :    it  was  held  that  the  gift  was 

void  for  uncertainty. 

Parol  Where  a  testator  gives  property  to  a  person  by  a  particular 

evidence.         name  or  description,  and  it  is  found  that  there  were  at  the  date 

the  will  two  persons  answering  to  that  name  or  description,  parol 

evidence  is  admissible  to  shew  which  of  them  was  intended  {q). 

{I)  Ante,  p.  226.    It  will  be  remem-  7  T.  L.  R.  73. 

bered  that  a  gift  for  several  purposes  (m)  13  Sim.  167. 

may  be  void  for  uncertainty,  although  (o)  By   Messrs.    Wolstenholme    and 

some   of  the  purposes  are  charitable ;  Vincent,  p.  348. 

ante,  p.  229.  (p)  [1897]  1  Ch.  75.     It  seems  that 

(m)  WaUer   v.    Childs,    Amb.    524  ;  evidence  of  intention  would  have  been 

Bennett  v.  Hayter,  2  Beav.  81 ;   Simon  admissible  :   see    Estate    of   Hvbbuck, 

V.   Barber,   5  Russ.    112;     Re   Clergy  [1905]  P.  129 ;   post  p.  523. 

Society,  2  K.  &  J.  615 ;    Me  Alehin'a  {q)  Chap.  XV. 
Trxists,  L.  R.,  14  Eq.  230 ;  Be  Barnard, 
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IV.  Trusts  and  Powers.— With  regard  to  trusts,  the  general  chapter  xiv. 
rule  is  thus  stated  by  Mr.  Jarinan'(r)  :  "  Sometimes  a  testator  dis-  Effect  where 
tinctly  shews  an  intention  to  create  a  trust,  but  does  not  go  on  to  *"^*  created, 
denote  with  sufficient  clearness  who  are  to  be  its  objects ;    the  uncertain, 
effect  of  which  obviously  is,  that  the  devisees  or  legatees  in  trust 
(whom  we  suppose  to  be  distinctly  pointed  out)  hold  the  property 
for  the  benefit  of  the  person  or  persons  on  whom  the  law,  in  the 
absence  of  disposition,  casts  it :  in  other  words,  the  gift  takes  effect 
with  respect  to  the  legal  interest,  but  fails  as  to  the  beneficial 
ownership. 

"  As  in  Stubbs  v.  Sargon  (s),  where  a  testatrix  indorsed  a  pro-  stubbs  v. 
missory  note  for  2,000?.  to  Mrs.  Sargon,  which  she  accompanied  with  ^'"'S''"'- 
a  letter,  declaring  the  note  to  have  been  given  to  Mrs.  Sargon 
for  her  sole  use  and  benefit,  independent  of  her  husband,  for  the 
express  purpose  of  enabling  her  to  present  to  either  branch  of  her 
(the  testatrix's)  family  any  portion  of  the  principal  or  interest,  as 
she  might  consider  the  most  prudent ;  and,  in  the  event  of  the  death 
of  Mrs.  Sargon,  by  that  bequest  the  testatrix  empowered  her  to 
dispose  of  the  said  sum  and  interest  by  deed  or  will  to  those  or  either 
branch  of  her  family  she  might  consider  most  deserving  ;  and  that 
to  enable  her  (Mrs.  Sargon)  to  have  the  sole  use  and  power  of  the 
said  sum  of  2,0001.  due  by  the  above  note  of  hand,  she  had  specially 
indorsed  the  same  in  her  favour.  Lord  Langdale,  M.R.,  was  of 
opinion,  that  the  promissory  note  was  not  indorsed  and  delivered 
to  Mrs.  Sargon  for  her  own  absolute  use,  but  for  the  purpose 
of  the  money  secured  by  it  being  disposed  of  by  her  to  such  parts  or 
members  of  the  testatrix's  family  as  were  intended  to  be  thereby 
designated.  Unfortunately,  the  letter  was  so  expressed,  that  the 
objects  could  not  be  ascertained ;  and  the  trust  being  too  inde- 
finite for  the  Court  to  act  upon,  the  2,000Z.  must  be  treated  as  part 
of  the  testatrix's  personal  estate.  On  appeal,  Lord  Cottenham  was 
of  the  same  opinion  "  (<)• 

In  Corporation  of  Glovcester  v.  Wood  (m),  one  of  several  testa-  Corporation 
mentary  papers  contained  the  following  words  :  "  In  a  codicil  ^  ^^^'°' 
to  my  will,  I  gave  to  the  corporation  of  Gloucester  140,000?.  In 
this  I  wish  that  my  executors  would  give  60,000Z.  more  to  them 
for  the  same  purpose  as  I  have  before  named."  No  codicil  or 
testamentary  paper  containing  any  gift  to  the  corporation  could  be 
found ;   and  it  was  decided  by  Sir  J.  Wigram  that  neither  legacy 

(r)  First  ed.  p.  333.  v.   Waddelow,  8  Sim.  134,  stated  post, 

(«)  2  Kee.  255,  3  My.  &  O.  507.     See  Chap.  XLT. 

also  Harland  v.  Trigg,  1  Bro.  C.  C.  142  ;  (t)  3  My.  &  Cr.  507. 

Doe  V.  JoinviUe,  3  East,  172  ;  Bobin^on  (u)  3  Hare,  131. 
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OHAPTEB  XIV.  could  be  supported  as  a  gift  to  the  corporation  for  their  own  use 
(though  he  admitted  that  a  gift  to  A.  "  for  a  purpose  "  may  some- 
times be  equivalent  to  a  gift  to  A.  absolutely),  nor  as  a  general 
charitable  legacy  (though  it  was  improbable  that  a  corporation 
was  intended  to  hold  in  ttust  for  a  private  person) :  the  purposes 
of  the  gift  were  therefore  uncertain,  and  the  corporation  were 
trustees  for  the  residuary  legatees.  This  decision  was  affirmed  in 
the  House  of  Lords  {v). 
Where  gift  in  go  if  the  gift  be  expressly  "  in  trust,"  though  to  be  disposed 
disoretionJ.  "^  ^^  such  manner  and  for  such  purposes  as  the  donees  think  fit, 
they  are  trustees,  and  the  beneficial  interest  results  to  the  heir 
or  next  of  kin  {w) :  and  a  gift  "  to  be  expended  and  appropriated 
in  such  manner  as  the  donees,  or  a  majority  of  them,  shall  in  their 
discretion  agree  upon,"  without  the  words  "  in  trust,"  would 
probably  produce  the  same  result  (a;). 

In  Buckley  v.  Buckley  {y),  a  gift  of  residue  to  trustees  to  be 
applied  "  to  meet  contingencies  which  may  be  caused  by  vacancies, 
repairs,  or  casualties  in  my  family,"  was  held  void  for  imcertainty. 
Precatory  The  question  of  uncertainty  often  arises  in  connection  with 

trTiste*  ^  °^  precatory  trusts,  and  trusts  without  definite  objects,  both  of  which 
topics  are  considered  in  another  chapter  (z).  It  may  however  be 
useful  to  notice  some  distinctions  which  have  been  drawn. 

Uncertainty         1.  ^  testator  may  express  a  clear  intention  to  create  a  trust,  and 
m  subject.  ....  p  .i  i         «. 

yet  his  mtention  may  fail  to  take  effect,  because  he  has  not  defined 

the  subject-matter  of  the  trust  with  sufficient  certainty  (a). 

Uncertainty         2.  "  Wherever  the  subject  to  be  administered  as  trust-property, 

in  subject  and  ^nd  the  objects  for  whose  benefit  it  is  to  be  administered,  are  to  be 
object.  ,  , 

found  in  a  wiU  not  expressly  creating  trust,  the  indefinite  nature 

and  quantum  of  the  subject,  and  the  indefinite  nature  of  the  objects, 

are  always  used  by  the  Court  as  evidence  that  the  mind  of  the 

testator  was  not  to  create  a  trust "  (6). 

(v)  1  H.  li.  Ca.  272,  and  see  Aston  v.  Lechmere  v.  Lavie,  2  My.  &  K.   197  ; 

Wood,  li.  B.,  6  Eq.  419.  Horwood  v.   West,   1  Sim.  &  St.  387 '; 

(w)  Fowler  v.  Garlike,  1  E.  &  My.  Ex  'paHe  Payne,  2  Y.  &  C.  636.     Some 

232.     See  also  Buckle  v.   Bristow,    10  of  the  cases  referred  to  in  the  earlier 

Jur.  N.  S.  1095.  part  of  this  chapter  (ante,  pp.  455  seq.) 

(x)  Per     Wood,     V.-C,    Buckle    v.  were  decided  on  this  ground. 

Bristow,     supra.     The    doctrine     laid  (6)  Per   Lord   Eldon   in   Morice   v. 

down  by  Sir  W.   Grant  in  Oibbs  v.  Bishop  of  Durham,  10  Vea.  at  p.  536 ' 

Rumsey,  2  V.  &  B.  294,  is  erroneous  :  Harland  v.  Trigg,   I    Br.  C.  C.    142 

see  Ellis  Y.  Selby,  1  Myl.  &  0.   294;  Knight  v.  Boughton,  11  a.  &  F.  513. 

Buckle.  V.  Bristow,  supra ;    Yeap  Cheah  per  Bowen,  L.  J.,  in  Be  Digglee,  39  Ch'. 

Neo  V.  Ong  Cheng  Neo,  L.  R.,  6  P.  C.  D.  257,  cited  post,  Chap.  XXIV.     The 

381 ;  Fenton  v.  Nevin,  31  L.  R.  Ir.  478.  scope  of  the  doctrine  was  examined  by 

(y)  19  L.  R.  Ir.  544.  Wood,  V.-C,  in  Bernard  v.  MinshuU, 

(z)  Chap.  XXIV.  John.  276. 

(a)  Abraham  v.  Alman,  1  Russ.  509 ; 
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3.  A  testator  may  shew  an  intention,  either  by  mandatory  or  chapter  xiv. 
precatory  words,  that  a  person  to  whom  he   has  given  property  Where  object 
by  his  will  is  to  hold  it  upon  trust  for  objects  who  are  not  ascer-  °^^'fa,'n 
tained :  in  such  a  case,  although  the  intention  of  the  testator  cannot 
be  carried  out,  yet  the  trust  is  not  without  effect.     "  Suppose,  for 
instance,  that  by  the  precatory  words  in  the  will,  the  donee  is 
requested  to  apply  property,  the  amount  of  which  is  ascertained, 

'  for  the  benefit  of ,'  .  .  .  there  would  be  uncertainty  enough 

as  to  the  object,  and  yet  such  a  trust  would  be  created  as  would 
effectually  exclude  the  donee  from  applying  the  property  to  his  own 
use "  (c).  The  effect  of  such  a  trust  is  considered  in  another 
chapter  (d). 

With  regard  to  powers,  the  question  of  uncertainty  arises  chiefly  Powers, 
in  those  cases  where  a  person  is  empowered  to  appoint  property 
among  the  "  family  "  or  "  relations  "  of  a  person  :  the  decisions  on 
this  point  are  referred  to  in  the  chapter  on  Powers  (e).  A  power 
may  also  be  void  for  uncertainty  because  the  objects  are  not  defined 
ataU(/). 

(c)  Per  Wood,  V.-C,  in  Bernard  v.  Williams,    1    Sim.    N.    S.    358,    both 
Minshull,  John,  at  p.  286.  referred  to  in  Chap.  XLI. 

(d)  Chap.  XXI.  (/)  Re    BetUy,  [1902]   2    Ch.    866, 

(e)  Chap.  XXIII.     See  also  Harland  referred  to  in  Chap.  XXIII.,  and  ante, 
V.  Trigg,  I  Bro.  C.  C.  142 ;  Williams  v.  p.  474. 


31—2 


(  484  ) 


CHAPTBE   XV. 


PAROL   EVIDENCE,    HOW   FAR  ADMISSIBLE. 


Parol  evi- 
dence inad- 
missible to 
control  will. 


n. 


in. 


IV. 


PAGE 

Inadmissible  to  explain 
Contents  of  Will   484 

Admissible  to  reconcile 
Inconsistency  in  Will   ...  490 

Admissible  to  shew  Inser- 
tion of  Words  or  Execu- 
tion of  Will  through 
Mistake  or  Fraud 492 

Admissible  to  prove  or 
repel  Trusts,  Double  Por- 
tions, dhc 495 


PAGE 

V.  Admissible  to  explain  Tech- 
nical   Terms,   Foreign 
Words.,  Nicknames,  (Sec.  501 
VI.   When  the  State  of  Facts  at 
the   DaU   of   the    Will 

may  be  regarded     503 

VII.  Admissible  to  identify  Sub- 
ject or  Object  of  Gift  ...  508 
VIII.  Ambiguity — Evidence     of 

Intention     516 


I.— Inadmissible  to  explain  Contents  of  Will.—"  As  the  law 

requires  wills  both  of  real  and  personal  estate  (with  an  incon- 
siderable exception  [a))  to  be  in  writing,  it  cannot,  consistently  with 
this  doctrine,  permit  parol  evidence  to  be  adduced,  either  to 
contradict,  add  to,  or  explain  the  contents  of  such  will ;  and  the 
principle  of  this  rule  evidently  demands  an  inflexible  adherence  to 
it,  even  where  the  consequence  is  the  partial  or  total  failure  of  the 
testator's  intended  disposition ;  for  it  would  have  been  of  little 
avail  to  require  that  a  will  ab  origine  should  be  in  writing,  or  to 
fence  a  testator  round  with  a  guard  of  attesting  witnesses,  if,  when 
the  written  instrument  failed  to  make  a  fuU  and  explicit  disclosure 
of  his  scheme  of  disposition,  its  deficiencies  might  be  supplied,  or  its 
inaccuracies  corrected,  fronj  extrinsic  sources.  No  principle  con- 
nected with  the  law  of  wills  is  more  firmly  established  or  more 
familiar  in  its  application  than  this  ;  and  it  seems  to  have  been  acted 
upon  by  the  judges,  as  well  of  early  as  of  later  times,  with  a  cordiality 
and  steadiness  which  shew  hoW  entirely  it  coincided  with  theii  own 
views.  Indeed,  it  was  rather  to  have  been  expected  that  judicial 
experience  should  have  the  effect  of  impressing  a  strong  conviction 
of  the  evil  of  offering  temptation  to  perjury  "  (6). 
There  are  numerous  cases  in  which  the  Courts   have  refused 


(a)  Ante,  p.  102.  is  clear,  would  not  have  approved  the 

(6)  First  ed  p.  349.     Mr.  Jarman,  it      decision  in  Re  Fleetwood,  post,  p.  496. 
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to  admit  parol  evidence  to  contradict  the  express  terms  of  a  will  (c).  chapter  xv. 
But  where  a  wiU  contains  an  erroneous  recital  or  statement  of  fact, 
parol  evidence  is  sometimes  admissible  to  contradict  it  (d). 

The  application  of  the  general  principle  stated  by  Mr.  Jarman  was 
much  discussed  in  the  case  of  Higgins  v.  Dawson  (e),  where  it  was 
contended  that  parol  evidence  of  the  state  of  the  testator's  pro- 
perty, at  the  time  he  made  his  wUl,  was  admissible  to  explain  what 
he  meant  by  words  which  in  themselves  were  unambiguous,  and 
capable  of  being  construed  without  extrinsic  aid.  The  evidence 
was  therefore  disregarded.  The  decision  proceeded  on  the  funda- 
mental distinction  between  evidence  simply  explanatory  of  the 
words  of  the  will  themselves  (as  in  Fonnereau  v.  Poyntz  (/),  Colpoys 
V.  Colpoys  (g),  and  other  cases  cited  in  a  subsequent  part  of  this 
chapter  (h) ),  and  evidence  sought  to  be  applied  to  prove  intention 
itself  as  an  independent  fact. 

On  the  same  principle,  evidence  was  not  admissible,  under  the  old 
law,  to  prove  that  a  testator's  personal  property  was  insufficient  to 
satisfy  the  dispositions  of  his  wUlj  and  thus  to  shew  an  intention  on 
his  part  to  exercise  a  general  power  of  appointment  (i). 

Among  the  older  cases  cited  by  Mr.  Jarman  in  support  of  the  Letters  and 
general  proposition  laid  down  by  him  is  Strode  v.  Lady  Falkland  (j) ;  ^^^  oTtrata- 
letters  and  oral  declarations  of  the  testator  being  offered  to  prove  tor  rejected, 
the  intention  to  include  a  reversion  in  the  words,  "  All  other  my 
lands,  tenements,  and  hereditaments,  out  of  settlement,"  it  was 
unanimously    agreed   by   Lord    Cowper,  C.J.,  Trevor,   M.R.,  T. 
Trevor,  C.J.,  and  Tracy,  J.,  that  this  kind  of  evidence  could  not  be 
admitted,  for  that  where  a  will  was  doubtful  and  uncertain,  it  must 
receive  its  construction  from  the  words  of  the  wUl  itself ;   and  no 
parol  proof  or  declaration  ought  to  be  admitted  out  of  the  will  to 
ascertain  it. 

So,  in  Brown  v.  Selvrin  (k),  (which  is  a  leading  authority),  where  Evidence  of 
the  testator  having  bequeathed  the  residue  of  his  personal  estate  ^^g^^^^^-^ 

(c)  Hampshire  v.  Peine,  2  Ves.  sen.  (i)  See  Andrews  v.  Emmot,  2  Br.  C.    drew  the  will 
216;  Lowfieldv.  Stoneham,  2  Stra.  1261;       C.  297,  and  other  cases  cited  in  Chap,    rejected. 
Horwood  V.  driflith,  4  D.  M.  &  O.  708;       XXIII. 

Barrs  v.  Fewkes,  34  L.  J.  Ch.  522 ;  Smith  (?)  3  Ch.  Rep.  98.     See  also  Cheyney's 

V.  Gonder,  9  Ch.  D.   170  (cited  post,  case,  5  Rep.  68 ;  Vernon's  case,  4  Rep. 

p.   600 ;  JRe  Aird's  Estate,   12   Ch.  D.  4 ;   Lawrence  v.  Dodwell,  1  Ld.  Raym. 

291    (post,  Chap.  XVI. ;   Wigram   on  438 ;  Bertie  v.  Falkland,  1  Salk.  232 ; 

Wills,  5  ;  Re  Boyd,  63  L.  T.  92.  Towers  v.  Moor,  2  Vern.  98  ;  Bennet  v. 

(d)  See  Be  Taylor's  Estate,  Be  Kelsey.  Davis,  2  P.  W.  316  ;  Parsons  v.  Lanoe, 

(e)  Re  Grainger,  [1900]  2  Ch.  756 ;  1  Ves.  189  ;  Vlrich  v.  Litchfield,  2  Atk. 
[1902]  A.  C.  1,  stated  post,  p.  507.  374  ;  Parmiter  v.  Parmiter,  1  J.  &  H. 

(/)  1  Bro.  C.  C.  472.  135. 

{g)  Jac.  451.  {k)  Cas.  t.  Talb.    240,  s.c.  sub  nom. 

{h)  Post,  p.  507,  516.  See  also  Re  Selwin  v.  Brown,  3  B.  P.  C.  Toml.  607. 
Olassington,  [1906]  W.  N.  128. 
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CHAPTER  XV.  to  two  persons,  whom  lie  appointed  his  executors,  and  one  of  whom 
was  indebted  to  him  by  bond,  it  was  attempted  to  be  proved  by  the 
evidence  of  the  person  who  drew  the  will,  that  he  received  the 
testator's  written  instructions  to  release  the  bond  debt  by  the  will, 
but  that  he  refused  to  do  so,  under  the  impression  that  the  appoint- 
ment of  the  obligor  to  be  one  of  the  executors  extinguished  the 
debt :  Lord  Talbot  held  the  evidence  to  be  inadmissible  ;  and  his 
decree  was  affirmed  in  the  House  of  Lords. 

But  a  distinction  has  been  established  between  such  cases  as 
Selwin  v.  Brown,  and  cases  where  the  testator  has^  during  his 
lifetime,  independently  of  his  will,  shewn  an  intention  to  forgive  a 
debt  due  to  him  by  an  executor,  and  it  has  been  held  that  evidence 
is  admissible  to  prove  this  intention  {],). 

It  is  explained  elsewhere  that  if,  by  the  mistake  of  the  person  who 
prepares  or  copies  the  will,  a  particular  clause  is  inserted  contrary 
to  the  intention  of  the  testator,  and  his  attention  is  not  drawn  to  it, 
evidence  of  the  fact  is  admissible,  and  if  it  is  proved,  the  passage 
may  be  omitted  from  the  probate  (m).  If^  however^  the  testator 
knows  the  contents  of  his  will,  and  erroneously  supposes  that  it  will 
not  have  the  efiect  which  the  law  gives  it,  the  general  rule  applies, 
and  evidence  of  his  real  intention  is  not  admissible  (m). 

Mr.  Jarman  continues  (o) :  "  A  fortiori,  parol  evidence  is  not 
admissible  to  supply  any  clause  or  word  which  may  have  been 
inadvertently  omitted  by  the  person  drawing  or  copying  the  will. 

"  ThuSj  in  the  much  discussed  case  of  The  Earl  of  Newhurgh  v. 
Countess  of  Newburgh  (p),  where  a  testator  gave  instructions  to  his 


Parol 

evidence  of 
mistake. 


Djvise  inad 
vertently 
omitted 
cannot  be 
supplied. 


(I)  Strong  V.  Bird,  L.  R.,  18  Eq.  315  ; 
Me  Appkbee,  [1891]  3  Ch.  422;  Be 
Hyalop,  [1894]  3  Ch.  522,  post,  p.  498. 

(m)  Ante,  p.  30,  and  post,  p.  492. 
So  if  the  will  is  wrongly  dated  the  error 
may  be  corrected :  Reffell  v.  Seffell, 
L.  E.,  1  P.  &  D.  139. 

(m)  In  the  previous  editions  of  this 
work  the  leading  case  in  support  of  the 
proposition  stated  in  the  text  ( Walpole 
V.  Cholmondeley,  7  T.  R.  138;  s.  u. 
Lord  Walpole  v.  Lord  Orford,  3  Ves. 
402)  is  discussed  at  length.  The 
general  principle  is  so  well  settled  that 
the  present  editor  has  not  thought  it 
necessary  to  reprint  Mr.  Jarman's 
observations.  The  cases  are  referred 
to  ante,  pp.  32,  190,  194. 

(o)  First  ed.  p.  353. 

(p)  "5  Mad.  364.  In  Langston  v. 
Langston,  8  Bli.  167,  2  CI.  &  Rn.  194,  a 
nice  question  of  construction  arose,  in 
consequence  of  the  omission  of  a  line  by 


the  person  copying  the  will  for  signa- 
ture ;  and  Lord  Brougham  called  for 
and  inspected  the  draft,  with  a  view  of 
informing  himself  of  this  fact,  in  spite 
of  the  protestations  of  the  appellant's 
counsel.  Its  inadmissibility,  however, 
was  admitted  by  his  Lordship,  who,  in 
his  judgment,  emphatically  disclaimed 
all  reliance  on  or  influence  from  the 
information  derived  from  this  source. 
Perhaps,  however,  the  principle  which 
excludes  such  evidence  was  somewhat 
infringed  by  the  inspection  of  the  draft 
will,  even  with  the  disclaimer ;  for  in 
such  cases  who  can  venture  to  affirm 
that  his  mind  has  not  received  a  bias,  by 
allowing  the  inadmissible  evidence  to 
have  access  to  it  ?  "  (Note  by  Mr.  Jar- 
man.) 

The  principle  laid  down  in  Newburgh 
V.  Newburgh  was  acted  on  in  Sullivan 
V.  Sullivan,  Ir.  R.,  4  Eq.  457  (probate 
case). 
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solicitor  to  prepare  a  vdll,  by  which  his  wife  was  to  take  an  estate  ohaptbb  xv. 
for  life  in  lands  in  the  counties  of  Sussex  and  Gloucester.  The 
solicitor  prepared  the  draft,  and  laid  it  before  a  conveyancer  to 
settle,  by  whom  it  appeared  that  the  word  '  Gloucester  '  had  in- 
advertently been  struck  out,  and  the  person  who  made  the  fair  copy 
of  the  settled  draft  changed  the  word  '  counties  '  into  '  county  ' ; 
and  the  will,  therefore,  omitted  altogether  the  estate  for  life  in  the 
lands  in  the  county  of  Gloucester.  When  the  will  was  executed, 
the  abstract  of  the  will  (which  agreed  with  the  instructions  given 
by  the  testator),  and  not  the  will  itself,  was  read  to  the  testator,  so 
that  the  mistake  remained  undiscovered.  The  widow  filed  a  bill, 
praying  to  have  the  will  corrected  on  this  evidence ;  but  Sir  J. 
Leach,  V.-C,  refused  it,  because,  admitting  it  to  be  clearly  made  out 
that  the  mistake  existed,  the  Court  had  no  authority  to  correct  the 
will  according  to  the  intention.  The  will,  executed  with  that 
omission,  was  certainly  not  the  will  of  the  devisor  ;  and  so  it  must 
be  found  by  a  jury  upon  the  facts  stated  as  to  the  Gloucester  estate  ; 
but  the  Court  could  not,  for  that  reason,  set  up  the  intention  of  the 
testator,  which  by  mistake  he  had  been  prevented  from  carrying 
into  execution,  as  if  he  had  actually  executed  that  intention  in  the 
forms  prescribed  by  the  Statute  of  Frauds.  To  assume  such  a 
jurisdiction  would,  in  effect,  be  to  repeal  the  Statute  of  Frauds  in 
all  cases  where  a  testator  failed  to  comply  with  the  statute  by 
mistake  or  accident.  His  Honor  added,  that  he  was  willing  to 
direct  an  issue,  whether  this  was  the  will  of  the  testator  as  to  the 
Gloucester  estate  ;  and  upon  this  issue  the  evidence  tendered  would 
be  admissible  (q).  No  such  issue  was  asked.  The  case  was  after- 
wards reheardbefore  the  V.-C,  when  it  was  suggested,  on  the  residt 
of  the  conveyancer's  evidence,  that  there  was  no  omission  in  the 
win,  but  that  the  error  was  owing  to  the  introduction  of  a  passage 
which  he  had  at  first  written,  but  afterwards  struck  through  with  a 
pen  ;  but  which  had  been  copied  by  mistake  in  the  fair  will :  and 
it  was  contended^  therefore,  that  there  ought  to  be  an  issue,  to  try 
whether  those  words  so  introduced  by  mistake  were  part  of  the 
win.     The  V.-C.  thought  that,  if  such  a  case  had  been  originally 

[q)  Mr.  Jarman  here  Interpolates  the  particular  devise  would  render  the  whole 
following  remark  in  parenthesis :  "  The  will  void  as  to  the  Gloucester  estate  : 
reporter  states  that  a,  case  was  cited  because  although  the  will  did  not  con- 
at  the  bar,  on  the  authority  of  Lord  tain  all  that  the  testator  intended  as  to 
C.  B.  Richards,  in  which  Lord  Eldon  this  estate,  it  contained  in  the  actual 
had  sent  it  to  the  jury  upon  the  same  devise  of  it  nothing  but  what  he  did 
description  of  facts."  But  Lord  St.  intend.  The  case  was  ultimately  de- 
Leonards  says  (Law  of  Prop.  207)  it  cided  in  D.  P.  upon  the  construction  of 
could  not  be  maintained  that  the  omis-  what  still  appeared  on  the  face  of  the 
sion  of  the  word  "  Gloucester  "  in  the  will.     Law  of  Prop.,  p.  367. 
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made,  they  would  have  been  entitled  to  such  an  issue  (r) ;  but  that, 
as  it  was  opposed  to  the  allegations  on  the  record,  he  could  not 
entertain  it.  The  case  was  carried  to  the  House  of  Lords,  where  the 
question,  whether  parol  evidence  was  admissible  to  prove  such 
mistake,  for  the  purpose  of  correcting  the  will  and  entitling  the 
appellant  to  the  Gloucester  estate,  as  if  the  word  '  Gloucester ' 
had  been  inserted  in  the  will,  was  submitted  to  the  judges,  who 
declared  their  unanimous  opinion  to  be,  that  the  evidence  was  not 
admissible  "  (s). 

"  It  is  clear,"  continues  Mr.  Jarman  (t),  "  that  parol  evidence  of 
the  actual  intention  of  a  testator  is  inadmissible  for  the  purpose  of 
controlling  or  influencing  the  construction  of  the  written  will,  the 
language  of  which  must  be  interpreted  according  to  its  proper 
acceptation,  or  with  as  near  an  approach  to  that  acceptation  as  the 
context  of  the  instrument  and  the  state  of  the  circumstances 
existing  at  the  time  of  its  execution  (which,  as  we  shall  presently 
see,  forms  a  proper  subject  of  inquiry),  will  admit  of.  No  word  or 
phrase  in  the  will  can  be  diverted  from  its  appropriate  subject  or 
object  by  extrinsic  evidence,  showing  that  the  testator  commonly  (u) , 
or,  on  that  particular  occasion  (v),  used  the  words  or  phrase  in 
a  sense  peculiar  to  himself,  or  even  in  any  general  or  popular  sense, 
as  distinguished  from  its  strict  and  primary  import." 

The  rule  as  thus  stated,  must,  however,  as  pointed  out  by  Mr. 
Jarman  (w)  be  taken  subject  to  the  qualification  that  it  "  supposes 
the  existence  of  an  appropriate  subject  or  object ;  otherwise  it 
should  seem  evidence  would  be  admissible  of  the  testator  having 

183,  n.  And  see  Stanley  v.  Stanley,  2 
J.  &  H.  502. 

(«)  1  M.  &  So.  352.  See  Wade  v. 
Nazer,  12  Jnr.  188. 

(t)  First  ed.  p.  358. 

(u)  See  per  Parke,  B. ,  Shore  v.  Wilson, 
9  a.  &  Fin.  658 ;  Crosley  v.  Glare,  3 
Sw.  320,  n. ;  Millard  v.  Bailey,  L.  R., 

1  Eq.  378. 
(v)  Mounsey  v.  Blamire,  4  Russ.  384  ; 

Oreen  v.  Howard,  1  Br.  C.  C.  31 ;  Strode 
V.  Riissell,  2  Vem.  625  ;  Barrow  v.  Meth- 
old,  1  Jur.  N.  S.  994  ;  Knight  v.  Knight, 

2  Giff.  616,  is  contra ;  but  the  rule  as 
stated  in  the  text  is  firmly  settled.  Lee 
V.  Pain,  4  Hare,  251,  post ;  Douglas  v. 
VeUows,  Kay,  118. 

(w)  First  ed.  p.  358,  n.  See  also  the 
rule  as  stated  by  Wood,  V.-C,  in 
Bernasconi  t.  Atkinson,  10  Ha.  p.  348. 
As  to  the  case  of  Beaumont  v.  Fell,  2 
P.  W.  141,  cited  by  Mr.  Jarman  in 
support  of  the  suggested  exception  to 
the  general  rule,  see  post,  p.  513. 


(r)  See  as  to  the  distinction  here  sug- 
gested, post,  p.  492.  Upon  this  Lord 
St.  Leonards  remarks — "  This  is  a 
dangerous  jurisdiction  :  for  although  no 
doubt  the  striking  out  of  the  two  lines 
would  have  made  the  will  what  the 
testator  directed,  yet  those  lines,  though 
inaccurate,  were  introduced  in  order  to 
carry  the  instructions  for  the  will  into 
legal  operation.  It  might  on  the  same 
ground  be  contended  that  a  mistake  in  a 
legal  limitation  made  through  careless- 
ness or  ignorance  could  be  corrected  by 
striking  out  the  words  improperly  intro- 
duced." Law  of  Prop.,  p.  197.  See  also 
Barter  v.  Barter,  L.  R.,  3  P.  &  D.  11 ;  In 
bonis  Davy,  1  Sw.  &  Tr.  262,  29  L.  J. 
Prob.  161,  5  Jur.  N.  S.  252 ;  Rhodes  v. 
Rhodes,  7  App.  Ca.  (P.  C.)  192.  More- 
over the  effect  of  striking  out  the  words 
in  Newburgh  v.  Newburgh,  would  be  the 
opposite  of  that  in  the  decided  cases  :  it 
would  create  a  devise  and  not  an  intes- 
tacy.    Per  Sir  J.  Wigram,  Wills,  pi. 
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commonly  described  the  object  (and  why  not  the  subject  also  ?),  cnAPTr.R 
by  the  terms  used  in  the  will."  Thus  if  a  testator  bequeaths  a 
legacy  to  Percy  the  son  of  A.  B.,  and  A.  B.  has  a  son  named  Percy, 
evidence  is  not  admissible  to  shew  that  the  testator  really  intended 
the  legacy  for  another  son  named  Herbert ;  but  if  A.  B.  has  no  son 
named  Percy,  evidence  is  admissible  to  shew  that  A.  B.  had  a  son 
Herbert,  commonly  known  as  "  Bertie  "  and  from  that  fact  the 
Court  may  infer  that  he  was  the  person  intended  by  the  testator  (x). 
In  Barrow  v.  Methold  (y),  a  testator,  being  possessed  of  a  policy 
of  assurance  in  the  R.  A.  Company  for  1,000L,  on  which  a  bonus 
of  400L  had  lately  been  declared,  bequeathed  to  his  wife  "  the 
premium  of  assurance  with  the  R.  A.  Company."  It  was  held  by 
Wood,  V.-C,  that  the  word  "premium  "  must  be  read  as  meaning 
"  bonus,"  and  that  evidence  was  not  admissible  to  shew  that  by  the 
word  "  premium  "  the  testator  meant  "  poHcy  "  ;  if,  however, 
there  had  been  no  bonus  the  case  would  have  been  different. 

Evidence  is  also  admissible  in  certain  cases  to  explain  words 
which  have  a  peculiar,  technical  or  local  meaning  (z). 

Subject  to  these  qualifications  the  rule  is  of  general  application. 

Thus,  in  Doe    d.  Brown  v.  Brown  (a),  it  was  held  that  a  devise  «  Copyhold  " 
of  copyhold  lands  could  not  be  extended  to  freeholds,  by  the  pro-  ?°  f  ^^^^'Jjg'^ 
duction  of  evidence  shewing  that  the  testator  had  so  described  by  parol 
them  in  a  deed  executed  by  him,  the  will  itself  furnishing  no  distinct  evidence, 
indication  that  the  testator  meant  to  give  what  was  conveyed  by 
the  deed,  and  there  being  copyhold  lands  to  satisfy  the  devise. 

So,  in  Doe  d.  Chichester  v.  Oxenden  (b),  (which  is  a  leading  Extent  of 
authority),  where  a  testator  devised  his  "  estate  of  Ashton,  in  the  '' ^t^te  pf 
county  of  Devon  "  ;   and  evidence  was  adduced  to  shew  that  the  enlarged  by 
testator  was  accustomed  to  distinguish  by  the  appellation  of  his  g^*^^gg 
"  Ashton  estate  "  the  whole  of  his  maternal  estate,  including  pro- 
perty in  several  contiguous  parishes  ;   the  Court  of  Common  Pleas, 
notwithstanding  this  evidence,  held  that  only  the  property  in  the 
manor  of  Ashton  passed ;    Sir  James  Mansfield  observing,  that 
this  would  give  the  will  an  effectual  operation,  and  herein  the 

(x)  lie  Hooper,  88  L.  T.  160.     As  to  also  M'Leroth  v.  Bacon,  5  Ves.   165 ; 

the  use  of  nicknames,   &o.,  see  post,  Randall  v.  Daniel,  ii'Se&y.l^Z.     These 

p.  502.  cases  must  be  distinguished  from  those 

(y)  1  Jur.  N.  S.  994.  in  which  a  revoked  will  can  be  referred 

(z)  Post,  p.  501.  to  for  the  purpose  of  correcting  a  mis- 

(a)  11    East,    441.     See   Hughes    v.  take  in  the  description  of  a  legatee,  &c.. 

Turner,  3  My.  &  K.  666,  where  Sir  C.  post,  p.  512. 

Pepys,  M.R.,  held  that  a  revoked  will  (6)  3  Taunt.  147.     This  case  seems 

could  not  be  looked  at  for  the  purpose  of  to  have  settled  a  point  left  in  doubt  by 

influencing  the  construction  of  the  sub-  Whitbread  v.  May,  2  B.  &  P.  593. 
sequent    unrevoked    instrument.     See 
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case  differed  from  all  others  in  wMcli  such  evidence  had  been 
received :  for  in  them,  without  it,  the  devise  would  have  had  no 
operation ;  and  it  was,  he  said,  safer  not  to  go  beyond  the  line. 
This  decision  was  affirmed  in  D.  P.  on  the  unanimous  opinion  of  the 
judges  (c) ;  and  the  principle  of  it  has  been  since  repeatedly 
recognised.  Thus,  in  Doe  d.  Browne  v.  Greening  (d),  the  Court  of 
K.  B.,  on  its  authority,  rejected  evidence  offered  to  shew  that, 
under  a  devise  of  lands  "  at  Coscomb,"  it  was  intended  to  include 
lands  wear  Coscomb. 

So,  in  Doe  d.  Tyrrell  v.  Lyford  (e),  where  the  testator  devised  lands 
at  Sutton  Wick,  ia  the  Parish  of  Sutton  Courtney,  which  he 
purchased  of  S.,  the  same  Court  would  not  allow  it  to  be  proved 
by  extrinsic  evidence  that  he  intended  to  include  certain  pieces  of 
ground  not  in  the  hamlet  of  Sutton  Wick,  but  parcel  of  the  estate 
purchased  of  S.,  and  in  the  parish  of  Sutton  Courtney. 

But  cases  of  this  kind  must  be  distinguished  from  those  cases 
in  which  a  testator  uses  a  general  name  to  designate  a  property 
made  up  of  parts,  some  of  which  do  not  properly  answer  the  descrip- 
tion. Such  are  the  cases  of  Doe  v.  Jersey  (f),  and  Ricketts  v. 
Turquand  {g),  discussed  in  later  sections  of  this  chapter  (Ji). 

The  Courts  always  assume  that  the  language  of  a  will  is  the 
language  of  the  testator.  Even  where,  as  is  generally  the  case,  the 
language  of  the  will  is  not  that  of  the  testator,  but  is  proposed  to 
him  by  his  professional  adviser,  by  executing  the  will  he  adopts  its 
language,  and  the  words  must  therefore  be  taken  to  be  his  (i). 
Parol  evidence  that  a  will  was  or  was  not  drawn  by  a  skilled  person 
is  not  admissible,  though  any  CAndence  on  the  point  apparent  on 
the  face  of  the  will  may  be  considered  in  construing  it  {j).  But  if 
the  will  contains  technical  terms  of  law,  the  technical  is  the  primary 
meaning  (Jc). 

II.— Admissible  to  reconcile  Inconsistency  in   Will. — Mr. 

Jarman  continues (Z) :  "If,  however,  the  context  of  the  will  presents 


(c)  4  Dow,  65,  s.  n.  Doe  d.  Oxenden 
V.  Chichester. 

(d)  4  M.  &  Sel.  171.  See  also  Evans 
V.  Angell,  26  Beav.  202.  But  as  to  the 
meaning  of  "  at,"  see  Homer  v.  Homer, 
8  Ch.  D.  758. 

(e)  4  M.  &  Sel.  550.  See  also  Doe  d. 
Preedy  v.  Holion,  5  Nev.  &  M.  391  ; 
King  v.  King,  13  L.  R.  Ir.  531.  As  to 
OoUison  V.  Qvrling,  i  My.  &  C  63,  9  CO. 
&  Kn.  88  (Gollison  v.  Curling),  see 
Wigr.  Wills,  43,  48  n.,  4th  ed. 

(/)  3B.  &Cr.  870. 


(g)  1  H.  L.  C.  472. 

(h)  Post,  pp.  491,  510. 

(i)  Per  Wood,  V.-C,  mBernasconi  v. 
Atkinson,  10  Ha.  at  p.  349.  See  Weale 
V.  Ollive,  32  Bea.  423 ;  Rhodes  v. 
Rhodes,  7  A.  C.  199  ;  Parker  v.  Felgate, 
8  P.  D.  171 ;  Re  Dayrell,  [1904]  2  Ch.  496. 

(?)  Richards  v.  Davies,  13  0.  B.  N.  S. 
69,  861. 

{k)  Thellusson  v.  Rendlesham,  7  H. 
L.  0.  449,  486 ;  Leach  v.  Jay,  9  Ch.  D. 
42  ;  Re  Fraser,  [1904]  1  Ch.  111. 

{I)  Krst  ed.  p.  361. 
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an  obstacle  to  the  construing  of  the  terms  of  description  in  their  chapter  xv. 
strict  and  most  appropriate  sense,  a  foundation  is  thereby  laid  for 
the  admission  of  evidence  shewing  that  they  are  susceptible  of  some 
more  popular  interpretation,  which  wiU  reconcile  them  with,  and 
give  full  scope  and  efiect  to,  such  seemingly  repugnant  context. 

"  To  this  principle,  it  is  conceived,  may  be  referred  the  important  Devise  of  the 
and  much  discussed  case  of  Doe  d.  Beach  r.  Earl  of  Jersey"  {m).  In  "B"ton  Ferry 
that  case  a  testatrix,  after  reciting  a  power  reserved  to  her  by  her 
settlement,  on  her  marriage  with  G.  V.  P.,  devised,  subject  to  the 
estate  for  life  of  her  husband  therein,  aU  that  her  Briton  Ferry  estate, 
with  all  the  manors,  advowsons,  messuages,  buildings,  lands,  tene- 
ments, and  hereditaments  thereto  belonging,  or  of  which  the  same 
consisted.  In  a  subsequent  part  she  added :  "  Also  I  give  my  Penlline 
Castle  estate,  which,  as  well  as  my  Briton  Ferry  estate,  is  situate, 
lying,  and  being  in  the  county  of  Glamorgan,"  &c.  A  claim  was  laid 
under  this  devise  to  certain  lands  which  were  neither  in  the  parish 
of  Briton  Ferry  nor  in  the  county  of  Glamorgan,  but  in  a  parish 
in  the  county  of  Brecon.  It  appeared  by  special  verdict  that 
the  Glamorganshire  lands  contained  30,000  acres,  part  whereof 
consisted  of  the  messuage  and  lands  in  the  parish  of  Briton  Ferry, 
comprising  the  whole  of  the  parish ;  and  that  the  Brecon  lands 
contained  4,000  acres  :  that  there  were  six  advowsons,  of  which 
the  advowson  of  the  parish  of  Briton  Ferry  was  one,  and  one 
manor,  and  one  undivided  sixth  of  another  manor  in  Glamorgan, 
and  that  there  was  no  manor  of  Briton  Ferry.  Objections  were 
made  to  the  reception  of  certain  evidence,  consisting  of  old  account- 
books,  in  which  was  the  following  entry  :  "  Briton  Ferry  Estate 
in  the  county  of  Brecon  "  ;  and  of  proof  that  the  lands  in  question, 
together  with  the  other  property,  had  all  gone  by  the  name  of  the 
Briton  Ferry  estate.  Abbott,  C.J.,  delivered  the  opinion  of  the 
judges,  namely,  that  the  words  "  all  that  my  Briton  Ferry  estate, 
with  all  the  manors,  &c."  found  in  the  wiU  of  this  testatrix,  in 
which  mention  also  was  made  of  "  her  Penlline  Castle  estate," 
denoted  a  property  or  estate  known  to  the  testatrix  by  the  name  of 
her  Briton  Ferry  estate,  and  not  an  estate  locally  situate  in  a  parish 
or  township  of  Briton  Ferry  (n),  and  consequently  that  a  question 
arising  upon  any  particular  tenement  was  properly  a  question  of 

(m)  3  B.  &  Cr.  870;  post,  p.  510.  parish  of  Briton  Ferry,  for  the  testatrix 

(«.)  The  same  case  had    previously  spoke  of  manors  and  advowsons,  and  in 

been  before  the   Court  of  K.   B.   on  that  part  of  the  estate  there  was  no 

a  somewhat  different  point ;  and  there  manor  and   only   one  advowson  ;  the 

Bayley,  J.,  said  it  was  clear  that  the  devise,  therefore,  must  extend  to  the 

devise  could  not  be  confined  to  that  whole  of  the  Briton  Ferry  estate  :  1  B. 

part  of  the  estate  which  was  within  the  &  Aid.  558. 
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parcel  or  no  parcel,  and  they  therefore  thought  the  several  matters 
offered  to  be  proved  and  given  in  CAddence  on  the  part  of  the  defen- 
dant were  admissible  and  ought  to  have  been  received.  However, 
on  account  of  an  imperfection  in  the  special  verdict,  the  House  of 
Lords  awarded  a  venire  de  novo. 

So,  in  Doe  d.  Gore  v.  Langton  (o),  it  was  contended  that  the 
words  "  thereunto  belonging  "  must  be  taken  in  their  primary 
sense,  the  consequence  of  which  would  be  to  exclude  the  lands  in 
question  by  reason  of  the  words  being  correctly  applicable  in  every 
particular  to  other  lands.  But  the  Court  of  K.  B.  thought  that  it 
was  to  be  collected  from  the  face  of  the  wiU  itself,  that  the  testator 
had  not  used  the  disputed  words  in  their  primary  sense  (p),  and  held 
that  extrinsic  evidence  was  therefore  admissible  to  shew  in  what 
sense  he  had  used  them.  Lord  Tenterden,  C.J.,  in  delivering  the 
judgment  of  the  Court  said :  "  The  extrinsic  facts  in  this  case  leave 
no  room  to  doubt  that  the  testator  intended  his  newly-acquired 
property  to  pass  by  his  wiU  as  part  of  his  Barrow  estate ;  but, 
nevertheless,  it  cannot  pass  unless  that  meaning  can  be  collected 
from  the  will  itself  ;  and  there  are  two  clauses  in  the  latter  part  of 
the  will  which  appear  to  manifest  that  intention,  and  to  be  sufficient 
to  authorize  us  to  put  such  a  construction  on  the  words  thereunto 
belonging  as  will  accord  with,  and  give  effect  to,  that  intention." 


Clause  im- 
properly in- 
troduced into 
will  may  be 
rejected  on 
issue  devisa- 
vit  vel  non. 


III. — Admissible  to  shew  Insertion  of  Words  or  Execution  of 
Will  through  Mistake  or  Fraud. — In  cases  of  mistake  the  author- 
ities seem  to  have  established  this  distinction  (q),  "  that  though  you 
cannot  resort  to  parol  evidence  to  control  the  effect  of  words  or 
expressions  which  the  testator  has  used,  by  shewing  that  he  used 
them  under  mistake  or  misapprehension,  nor  to  supply  words  which 
he  has  not  used,  yet  that  you  may,  upon  an  issue  devisavit  vel  non, 
prove  that  clauses  or  expressions  have  been  inadvertently  introduced 
into  the  wiU,  contrary  to  the  testator's  intention  and  instructions, 
or,  in  other  words,  that  a  part  of  the  executed  instrument  is  not 
his  will.  In  support  of  this  doctrine  may  be  adduced  the  case  of 
Hiffesley  v.  Homer  (r),  where  a  testator,  having,  by  his  will  dated 
in  1800,  devised  his  estate  to  certain  limitations,  by  a  codicil  made 
in  1804,  after  empowering  one  of  the  devisees  for  life  to  make  a  joint- 
ure and  charge  portions  for  children,  made  certain  variations  in  the 


(o)  2  B.  &  Ad.  680. 

(p)  2  B.  &  Ad.  693. 

(q)  So  stated  by  Mr.  Jarman,  first 
ed.  p.  SS.").  See  the  distinction  sug- 
gested by  Leach,  V.-C,  in  Earl  of  New- 
burgh  V.  Countess  of  Newburgh,  ante. 


p.  488. 

(r)  T.  &  R.  48  n.  See  also  Powell  v. 
Moucheit,  6  Mad.  216  ;  Lord  Trimks- 
town  V.  D' Alton,  1  D.  &  a.  85 ;  Lord 
Guillamore  v.  O'Grady,  2  Jo.  &  Lat.  210. 
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limitations  in  the  will,  and  gave  certain  additional  powers  of  manage-   chaptbe  xv. 

ment  to  his  trustees.    The  bill  alleged,  that  the  testator  executed 

the  codicil  upon  the  representation  and  in  the  belief  that  it  contained 

nothing  but  powers  to  the  devisee  for  Hfe  to  make  a  jointure  and 

charge  portions  for  children,  and  prayed  that  it  might  be  set  aside. 

The  facts  charged  were   admitted  by  the  answer.     Issues  were 

directed— First,  as  to  whether  the  testator  did,  by  a  paper  writing, 

purporting  to  be  a  codicil  to  his  will,  devise  in  manner  following  : 

(Then  follow  the  words  of  the  codicil,  by  which  only  the  powers 

of  jointuring  and  charging  portions  were  conferred).     Secondly, 

whether  the  testator  did,  by  the  said  codicil,  devise  in   manner 

following  :   (Here  was  set  forth  the  remaining  part  of  the  codicil). 

The  jury  found  that  the  part  of  the  codicil  which  was  the  subject  of 

the  second  issue  did  not  constitute  the  will  of  the  testator  ;  and  that 

the  part  of  the  codicil  which  was  the  subject  of  the  first  issue  did 

constitute  the  will  of  the  testator.    Whereupon  the  Court  (not  being 

able  to  direct  the  instrument  to  be  delivered  up,  as  part  of  it  was 

good)j  defclared  that  so  much  of  the  codicil  as  did  not  constitute  the 

will  of  the  testator  was  void." 

Under  the  modern  practice,  the  question  whether  words  have  been  Probate 
introduced  into  a  will  by  mistake  is  often  considered  by  the  Court  of  P™''  "'®' 
Probate,  and  if  it  is  found  that  they  do  not  form  part  of  the  will, 
the  Court  directs  them  to  be  omitted  from  the  probate  (s).  The 
right  words,  however;  cannot  be  inserted  {t),  although  a  clear  mistake 
as  to  the  name  or  residence  of  an  executor  may  be  corrected  in  order 
to  avoid  diflB.culties  with  banks,  companies,  &c.  (m).  And  in  Birks 
V.  Birks,  where  a  testator  executed  a  new  will,  intending  it  to  be  a 
copy  of  his  old  will,  with  one  clause  omitted,  parol  evidence  was 
admitted  to  shew  that  other  parts  had  been  omitted  by  mistake, 
and  both  wiUs  were  admitted  to  probate  in  order  to  rectify  the 
mistake  {v). 

When  a  will  has  been  proved,  evidence  is  not  admissible  in  a 


(»)  In  bonis  Jhtane,  2  Sw.  &  Tr.  590 
In  bonis  Oswald,  L.  R.,  3  P.  &  D.  162 
Fulton  V.  Andrew,  L.  R.,  7  H.  L.  448 
Rhodes  v.  Rhodes,  7  App.  Ca.  at  p.  198 


7,  and  In  bonis  Hvddleston,  63  L.  T.  255. 
See  also  Sullivan  v.  Sullivan,  Ir.  R.,  4 
Eq.  457  ;  In  bonis  Walkeley,  69  L.  T. 
419  ;  In  bonis  Durlacher,  75  L.  T.  664. 


Morrell  v.  Morrell,  7  P.  D.  68  ;  Farrdly  As   to   omitting  words  by  consent  of 

V.   Gorrigan,  [1899]  A.  C.  563  ;  Brisco  all  parties  see  In  bonis  Boehm,  [1891] 

V.   Baillie    Hamilton,    [1902]    P.  234.  P.  247;    In    bonis  SchoU,    [1901]    P. 

See    Karunaratne      v.      Ferdinandv^,  190. 

[1902]  A.   C.   405,  where    the   nature  (u)  In    bonis  HonyuxKid,   [1895]    P. 

of    the    evidence    required   to  justify  341;  In  bonis  Baskett,  18  li-T.  84,3;  In 

the    Court    in    omitting  words    from  bonis  De  Rosaz,  2  P.  D.  66 ;  In  bonis 

probate  was  discussed.  Cooper,  [1899]  P.  193. 

(t)  In  bonis  Schott,   [1901]   P.    190,  (u)  4  Sw.  &  Tr.  23. 
overruling  In  bonis  Bushell,  13  P.  D. 
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Court  of  Construction  to  shew  that  certain  words  contained  in  the 
probate  copy  were  inserted  in  the  original  will  by  mistake  (w). 

Parol  evidence  is  admissible  in  the  Court  of  Probate  to  shew  that 
a  document  duly  executed  as  a  will  was  never  intended  to  operate 
as  the  will  of  the  deceased ;  as,  if  two  persons,  intending  to  make 
their  wUls,  each  by  mistake  executes  the  document  prepared  for  the 
other  (x) :  or  to  shew  that  a  document  was  not  intended  to  be 
testamentary,  but  only  as  a  contrivance  to  effect  some  collateral 
object,  e.g.,  to  be  shewn  to  another  person  to  induce  him  to  comply 
with  the  pretended  testator's  wish  (y).  In  both  these  cases  the 
animus  testandi  is  wanting.  So  extrinsic  evidence  is  admissible 
to  prove  that  an  incomplete  will  was  intended  to  revoke  a  complete 
will  of  earlier  date  (z),  or  to  shew  what  papers  constitute  the  will, 
and  for  this  purpose  declarations  made  by  the  testator,  whether 
before  or  after  the  execution  of  the  will,  are  admissible  (a).  But  if 
probate  is  granted  of  two  documents  which  are  identical,  or  nearly 
identical,  parol  evidence  is  not  admissible  in  the  Court  of  Con- 
stuction  to  shew  that  the  later  was  intended  to  be  a  duplicate  of 
the  earlier  one,  and  not  a  distinct  instrument  (b). 

The  execution  of  a  will  by  the  testator  is  prima  facie  proof  that 
he  knew  and  approved  its  contents  (c),  and  if  a  testator  knows  that 
certain  words  are  contained  in  his  will  and  executes  it  under  a  mis- 
taken belief  as  to  their  effect,  they  stand  as  part  of  the  will  (d).  If 
a  testator  reads  over  his  will,  or  has  it  read-  over  to  him,  he  is 
presumed  to  know  its  contents  unless  it  can  be  shewn  that  the  will 
was  not  read  over  in  a  proper  way  (e). 

Cases  have  occurred  in  which,  after  a  will  has  been  proved, 

the  Court  of  Construction  has  arrived  at  the  conclusion  that  a  word 

forming  part  of  the  description  of  a  person  or  thing  has  been 

inserted  by  mistake^  and  that  a  person  or  thing  to  which  the 

description  does  not  apply  was  intended  to  be  referred  to  by  the 

testator  (/). 

with  evidence  of  the  state  of  facts.  See 
BobUy  V.  Rdbley,  Coote  v.  Boyd,  Whyte 
V.  Whyte,  and  other  oases  cited  in  Chap. 
XXX.  In  Doe  v.  Strickland,  8  Q.  B. 
724,  the  will  was  a  will  of  realty  under 
the  old  law. 

(c)  Beamish  v.  Beamish,  [1894]  1  Ir. 
R.  7. 

(d)  Gtiardhouse  v.  Blackburn,  L.  E., 
1  P.  &  D.  109;  Collins  v.  Elstone, 
[1893]  P.  1. 

(e)  Fulton  v.  Andrew,  L.  R.,  7  H.  L. 
448  ;  Oarnett-Botfield  v.  Oarnett-Botfield, 
[1901]  P.  335. 

(/)  Post,  p.  512. 


(w)  Be  Bywater,  18  Ch.  D.  17. 

(x)  In  bonis  Hunt,  L.  R..  3  P.  &  D. 
250  ;  Estate  of  Meyer,  [1908]  P.  353. 

(y)  Lister  v.  Smith,  3  Sw.  &  Tr.  282. 

(a)  Jenner  v.  Ffinch,  5  P.  D.  106 ; 
Estate  of  Bryan,  [1907]  P.  125 ;  ante, 
p.  176. 

(a)  Oould  V.  Lakes,  6  P.  D.  1. 

(6)  WiUon  V.  O'Leary,  L.  R.,  7  Ch. 
448.  The  decision  in  Hubbard  v. 
Alexander,  3  Ch.  D.  738,  is  obviously 
erroneous:  the  question  whether  the 
testator  meant  the  legacies  to  be  cumu- 
lative or  substitutional  must  be  decided 
by  the  wording  of  the  will  and  codicils, 
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Mr.  Jarman  continues  {g)  :    "  Parol  evidence  is  also  admissible  chaptue  xv. 
for  the  purpose  of  counteracting  fraud  ;  for  to  reject  it  in  such  case  _ 
would  be  to  make  a  rule,  whose  mam  object  is  to  prevent  injustice,  of  fraud 
instrumental  in  producing  it.    As  in  Doe  d.  Small  v.  Allen  {h),  where 
it  appeared  that  the  testator,  upon  being  pressed  by  some  persons  reptitioiMly^' 
to  execute  a  second  will,  inquired  if  it  were  the  same  as  the  former  ;  obtruded  for 
and  being  told  that  it  was,  executed  the  will,  which  turned  out  to  be 
different.     The  Court  of  King's  Bench  held  that  evidence  of  these 
facts  ought  to  have  been  received.     '  I  agree,'  said  Lord  Kenyon, 
■  that  the  contents  of  a  will  are  not  to  be  explained  by  parol 
evidence ;  but,  notwithstanding  the  Statute  of  Frauds,  evidence 
may  be  given  to  shew  that  a  will  was  obtained  by  fraud ;  and 
-the  effect  of  the  evidence  offered  in  this  case  was  to  shew  that 
one  paper  was   obtruded  on  the   testator  for  another  which  he 
intended    to    execute.' "      And    as  a  charge  of  fraud   may    be 
supported,  so  it  may  be  rebutted  by  evidence  of  this  nature.     Thus, 
in  Doe  v.  Hardy  (i),  where  the  defence  to  a  claim  under  a  codicil 
to  the  testator's  will  was,  that  the  codicil  was  a  forgery ;  an 
objection  was  made  to  the  receipt   of  evidence  offered  by  the 
plaintiff  of  declarations  by  the  testator,  that  he  intended  the  lessor 
of  the  plaintiff  should  have  the  property.      But  Littledale,  J., 
thought  the  declarations  of  the  testator  were  admissible  to  shew  his 
intentions  where  the  defence  was  either  fraud,  circumvention,  or 
forgery. 

If  A.  fraudulently  induces  a  testator  to  include  in  his  will  a  legacy 
or  other  provision  in  A.'s  favour,  probate  will  be  granted  of  the  rest 
of  the  will  (j). 

If  a  testator  is  induced  by  the  fraud  of  A.,  the  residuary  legatee,  whether  per- 
to  omit  from  his  will  a  provision  in  favour  of  B.,  it  seems  that  the  ^°."  obtaining 
Court  of  Probate  may  declare  A.  to  be  a  trustee  for  B  («).     A  Court  ia  a  trustee 
of  Equity  has  no  jurisdiction  {I).  ^^:J^ 


IV.— Admissible  to  prove  or  repel  Trusts,  Double  Portions,  Promise  by 

&C. — Mr.   Jarman  continues   (m)  :    "  Another  illustration  of  the  Y^.  °^  ^ 

^     '  .  .  devisee  to 

principle  occurs  in  the  case  suggested  by  Lord  Eldon  in  Stickland  v.  testator 


enforced. 


{g)  First  ed.  p.  356.  191  ;  Mduuh  v.  MilUm,  3  Ch.  D.  27. 

(h)  8  T.  R.  147,  An  attempt  to  invoke  the  jurisdiction 

(t)  1  Moo.  &  R.  525.  was  made  in  Re  Birchall,  44  L.  T.  243, 

ij)  Farrelly  v.  Corrigan,  [1899]  A.  C.  but  there  the  defendant  was  executor 

563.  and  trustee  of  the  will :  the  attempt 

(k)  See  Mitchell  v.  Oard,  3  Sw.  &,  Tr.  failed  in  the  absence  of  evidence  of 

76  ;  Betts  v.  Doughty,  5  P.  D.  26.  fraud. 

(/)  AUm  V.  M'Pherson,  1  H.  L.  C.  (m)  First  ed.  p.  356. 
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CHAPTER     XV. 


Trust  appar- 
ent on  will. 


Re  Fleetwood. 


Doctrine  does 
not  apply  to 
powers. 


Aldridge  (n),  '  of  an  estate  sufEered  to  descend,  the  owner  being 
informed  by  the  heir,  that,  if  the  estate  is  permitted  to  descend,  he 
will  make  a  provision  for  the  mother,  wife,  or  any  other  person, 
there  is  no  doubt  equity  would  compel  the  heir  to  discover  whether 
he  did  make  such  promise.  So,  if  a  father  devises  to  the  youngest 
son,  who  promises  that,  if  the  estate  is  devised  to  him,  he  will  pay 
10,000Z.  to  the  eldest  son,  equity  would  compel  the  former  to  discover 
whether  that  passed  in  parol ;  and,  if  he  acknowledged  it,  even 
praying  the  benefit  of  the  statute,  he  would  be  a  trustee  to  the  value 
of  10,000Z.' 

"  And  it  is  clear  that,  in  such  a  case  (and  this,  indeed,  is  the  point 
which  is  chiefly  material  here),  if  the  trust  were  denied  by  the  heir  or 
devisee,  it  might  be  proved  aUunde  "  (o). 

In  the  cases  cited  by  Mr.  Jarman,  the  existence  of  a  trust  was  not 
disclosed  on  the  face  of  the  will,  but  the  principle  applies  also  to 
those  cases  where  the  gift  appears  by  its  terms  to  be  wholly  or 
partially  upon  trust  (p). 

In  Re  Fleetwood  (q),  a  testatrix  bequeathed  to  B.  her  personal 
estate,  "  to  be  apphed  as  I  have  requested  him  to  do."  Before  the 
execution  of  the  will  the  testatrix  communicated  to  B.  her  wishes 
with  regard  to  the  disposition  of  the  property.  Hall,  V.-C,  upon 
the  authority  of  decisions  made  before  the  Wills  Act  (which 
requires  a  wiU  of  personalty  to  be  in  writing),  and  of  an  Irish  case, 
Riordan  v.  Banon  (r),  held  that  evidence  of  the  parol  trust  thus 
communicated  was  admissible,  and  that  the  trust  was  valid  against 
the  next-of-kin.  The  correctness  of  the  decision  seems  to  have 
been  questioned  by  Farwell,  J.,  in  Re  Huxtable  (s),  but  no  doubt  on 
this  point  was  felt  by  the  Court  of  Appeal  (t).  In  that  case  a  testa- 
trix bequeathed  4,000Z.  to  C,  "  for  the  charitable  purposes  agreed 
upon  between  us  "  ;  the  Court  of  Appeal  held  that  evidence  was 
admissible  to  shew  what  the  charitable  purposes  were,  but  not 
to  shew  that  they  were  only  to  continue  during  the  life  of  C. 

The  doctrine  laid  down  in  Re  Fleetwood  does  not  apply  to  powers. 
Accordingly  in  Re  Hetley  (m),  where  the  testator  gave  his  property 
to  his  wife  for  life,  and  empowered  her  to  dispose  of  it "  in  accordance 


(m)  9  Ves.  519.  See  also  Drakeford 
V.  Wilks,  3  Atk.  539.  The  question  of 
undisclosed  trusts  is  also  discussed  in 
Chap.  XXIV. 

(o)  See  Oldham  v.  Litchford,  2  Vem. 
506  ;  Chester  v.  Urwich,  23  Beav.  407  ; 
Prdby  v.  Landor,  28  Beav.  604  ;  McCor- 
mick  V.  Grogan,  L.  R.,  4  H.  L.  82  ;  Nor- 
ris  V.  Frazer,  L.  R.,  15  Bq.  318,  and 


other  cases  cited  in  Chap.  XXIV. 

(p)  Podmvore  v.  Qunning,  7  Sim.  644  ; 
Irvine  v.  Sullivan,  L.  R.,  8  Eq.  673  ; 
and  other  cases  cited  in  CJiap.  XXIV- 

(?)  15  Oh.  D.  594. 

(r)  Ir.  R.,  10  Eq.  469. 

(«)  [1902]  1  Ch.  214. 

(t)  [1902]  2  Ch.  793. 

(«)  [1902]  2  Ch.  867. 
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with  my  wishes  verbally  expressed  by  me  to  her,"  it  was  held  by  ohaptbb  xv. 
Joyce,  J.,  that  evidence  could  not  be  admitted  to  shew  what  these 
wishes  were,  and  that  there  was  consequently  an  intestacy,  subject 
to  the  widow's  life  interest. 

It  is  also  clear  that  the  doctrine  in  question  does  not  allow  a 
testator  to  create  a  trust  by  an  unattested  paper  not  incorporated 
in  the  will,  and  not  communicated  to  the  devisee  or  legatee  during 
the  testator's  lifetime.  Thus,  where  a  testator  by  his  will  gave  all 
his  property  to  C.  absolutely,  and  died  without  having  communi- 
cated to  C.  any  directions  as  to  its  disposal,  but  after  the  testator's 
death  an  imattested  paper  was  found  expressing  the  testator's 
wish  that  C.  should  hold  the  property  as  trustee  for  B. ;  it  was  held 
by  Sir  E.  Kay,  J.,  that  no  valid  trust  in  favour  of  B.  was  created  ; 
and  C.  admitting  himself  to  be  only  a  trustee,  he  was  declared  to  be 
trustee  for  the  next-of-kin  {v). 

"  It  seems,  too,"  says  Mr.  Jarman  (w),  "  that  parol  evidence  is  Whether 
admissible  for  the  purpose  of  rebutting  a  resulting  trust ;  as  in  such  P*''°^  f^" 
case,  it  does  not  contradict  the  will,  its  effect  being  to  support  admissible  to 
the  legal  title  of  the  devisee  against,  not  a  trust  expressed  (for  that  ^S^trug^^"'*' 
would  be  to  control  the  written  will),  but  against  a  mere  equity 
arising  by  implication  of  law  "  (x).       But  the  doctrine  in  question 
is  anything  but  clear.     In  Gladding  v.   Yapp  (y),  where  it  was 
contended  that  a  direction  to  keep  accounts  made  the  executrix 
a  trustee,  Leach,  V.-C,  stated  the  rule  thus  :  "  Parol  evidence  is  not 
adroissible  to  contradict  a   will,  and  if  the  will  contain  express 
declarations  that  the  executor  is  to  be  a  trustee,  evidence  cannot 
be  received  against  the  effect^of  that  declaration ;  but  if  there  be  no 
express  declaration  of  trust  in  the  will,  and  only  circumstances  which 
afford  inference  or  presumption   of  trust  in  the  executor,  there 
parol  evidence  is  admissible  to  answer  that  inference  or  presump- 
tion."   And  in  Croome  v.  Croome  (z),  Stirling,  J.,  held  that  parol 
evidence  was  not  admissible  to  rebut  a  resulting  trust. 

If  a  testator  appoints  his  debtor  as  his  executor,  although  this  imperfect 
operates  as  a  release  of  the  debt  at  law,  in  equity  the  debt  remains  '^?!^^®  '"' 
for  the  benefit  of  the  testator's  legatees.     But  this  equity  may  be  executor. 

{v)  Be  Boyes,  26  Ch.  D.  531.  (z)  59  L.  T.  582  ;  61  L.  T.  814.     The 

(w)  First  ed.  p.  357.  Court  of  Appeal  and  House  of  Lords 

(a;)  Mallabar   v.    Mailabar,    Cas.    t.  held  that  there  was  no  resulting  trust, 

Talb.  79.  and  consequently  the  point  as  to  evi- 

(y)  5  Madd.   66 ;   Bans  v.   Fewhes,  dence  became  immaterial.      See  post, 

34  L.  J.  Ch.  522.  Chaps.  XXL,  XXIV. 

J. — VOL.   I.  32 
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CHAPTER    XV. 


Parol  evi- 
dence admis- 
sible to  sup- 
port claim  of 
executor  to 
residue 
against 
Crown. 

Presumption 
raised  by 
legacy  to  sole 
executor, 


rebutted  by  evidence  that  the  testator  during  his  lifetime  forgave 
the  debt,  without  legally  releasing  it.  Thus  in  Strong  v.  Bird  (a), 
a  testatrix  appointed  A.  her  executor.  Some  years  before,  A.  had 
borrowed  money  from  the  testatrix,  part  of  which  he  repaid.  He 
alleged  that  she  had  forgiven  him  the  balance,  and  adduced  evidence 
which  satisfied  the  Court  that  she  intended  to  do  so,  and  thought  she 
had  done  so.  It  was  held  that  as  the  appointment  of  A.  as  executor 
operated  as  a  release  of  the  debt  at  law,  the  intention  of  the 
testatrix  to  release  it  made  the  release  complete  in  equity  also. 

On  the  same  principle,  if  a  testator  makes  an  imperfect  gift  of 
personal  property  to  A.  in  such  a  way  as  not  to  pass  the  property 
at  law,  but  shewing  a  complete  intention  to  do  so,  and  appoints  A. 
his  executor,  this  makes  the  gift  effectual  (6). 

It  is  immaterial  whether  the  donee  is  sole  executor,  or  one  of 
several  (c). 

On  the  principle  above  stated,  parol  evidence  was,  under  the  old 
law,  admissible  to  support  the  claim  of  an  executor  (now  taken 
away  by  the  Executors  Act,  1830)  to  the  undisposed  of  residue  of 
a  testator's  personal  estate,  against  the  presumption  in  favour  of 
the  next-of-kin  created  by  a  legacy  to  the  executor  {d),  and  is  stiU 
admissible  in  cases  where  a  testator  leaves  no  next-of-kin,  so  that 
there  is  a  contest  between  the  executor  and  the  Crown.  In  such 
cases,  the  general  rule  is  that  the  executor  shall  have  "  the  undisposed 
of  residue  "  (that  is,  all  personal  estate  which  is  not  disposed  of,  or 
attempted  to  be  disposed  of,  by  the  wiU  (e) ),  unless  there  is  a  strong 
presumption  to  the  contrary.  A  legacy  to  him  (specific  or  pecuniary) , 
affords  that  presumption  (/),  but  it  is  not  so  strong  as  to  deprive 

(a)  L.  B.,  18  Eq.  315.  Re  Applebee, 
tl891]  3  Ch.  422 ;  Be  Hyslop,  [1894]  3 
Ch.  522  ;  ante,  p.  486. 

(6)  Re  Griffin,  [1899]  1  Ch.  408 ;  Re 
Stewart,  [1908]  2  Ch.  251. 

(c)  Ibid. 

(d)  The  question  is  discussed  in  de- 
tail in  Roper  on  Legacies,  4th  ed.,  1685 
seq.  Only  the  most  important  rules 
are  here  referred  to.  As  to  the  effect 
of  an  express  gift  of  the  residue  to  an 
executor,  see  Chap.  XXL 

(e)  Consequently  he  does  not  take 
property  comprised  in  a  bequest  which 
lapses  or  is  void  (And/romn  v.  Poilblanc, 
3  Atk.  299 ;  Rennet  v.  Batchehr,  3  Br. 
C.  C.  28  ;  A.-O.  V.  Tomhins,  Ambl.  216), 
or  property  given  to  the  executor  upon 
a  trust  which  is  void  or  fails  {Powell 
V.  Merrett,  1  Sm.  &  G.  381 ;  DcKre  v. 
Patrickson,  1  Dr.  &  S.  182 ;  Johnstone 


V.  Hamilton,  11  Jur.  N.  S.  777  ;  Chester 
V.  Chester,  L.  R.,  12  Eq.  444) :  or  upon 
trusts  which  are  not  declared  {Milnes 
V.  Slater,  8  Ves.  295 ;  Taylor  v.  Hay- 
garth,  14  Sim.  8  ;  Vezey  v.  Jamson,  1  S. 
&  St.  69  ; !  Cradock  v.  Owen,  2  Sm.  &  G. 
241  ;  Read  v.  Stedman,  26  Bea.  495  ; 
Chester  v.  Chester,  L.  R.,  12  Eq.  444). 

(/)  Nourse    v.-    Finch,    1  Ves.    jun. 
344 ;    s.    c,    s.  n.    Hornsby  v.   Finch 

2  Ves.   jun.  78 ;    Southcot  v.    Watson, 

3  Atk.  226  ;  Seley  v.  Wood,  10  Ves.  71 ; 
Old-man  v.  Slater,  3  Sim.  84  ;  and  Lynn 
V.  Beaver,  T.  &  R.  63  (three  oases  of 
reversionary  legacies) ;  Zouch  v.  Lam- 
bert, 4  Br.  C.  C.  326  (life  interest  to 
testator's  wife) ;  Dicks  v.  Lambert,  4 
Ves.  725  (same  case).  As  to  a  contin- 
gent reversionary  interest,  see  Jones  v. 
Westcomb,  Prec.  Ch.  3i6 ;  Lynn  v. 
Beaver,  T.   &  R.   63.     The  executor's 
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him  of  the  opportunity  of  proving,  by  parol  evidence,  that  the 
testator  intended  him  to  take  the  residue  beneficially  (g).  Where 
there  are  two  or  more  executors,  a  similar  presumption  is  raised  by 
the  fact  that  pecuniary  legacies  of  equal  amount  are  given  to  all 
of  them,  but  not  where  the  legacies  are  unequal ;  or  where  there 
are  legacies  to  some  and  not  to  others  (h) ;  or  where,  although 
equal  pecuniary  legacies  are  given  to  all  the  executors,  other 
interests  in  the  personal  estate  are  given  them  by  the  will,  which 
result  in  their  taking  imequal  beneficial  interests  (i).  It  seems  that 
the  presumption  would  arise  if  the  executors  took  equal  interests 
in  the  personalty,  but  unequal  interests  in  the  real  estate  (ii). 

It  may  appear  from  the  general  tenour  of  the  will,  or  from  the 
terms  in  which  the  executor  is  appointed,  that  he  is  "  only  named 
for  the  sake  of  executing  the  will,  and  to  have  the  trouble  and  not 
any  benefit "  (j).  Again,  if  the  testator  "  manifests  an  inchoate 
intention  to  appoint  a  residuary  legatee,"  but  fails  to  do  so,  this 
raises  a  presumption  that  the  executor  was  not  intended  to  take  the 
residue  for  his  own  benefit,  which  may  be  rebutted  by  parol  evi- 
dence {k).  But  if  the  testator  gives  a  legacy  to  the  executor 
(or  to  one  of  several  executors)  "  for  his  care  "  or  "  for  his  trouble," 
or  gives  the  residue  upon  a  trust  which  fails,  or  clearly  intends  to 
create  a  trust  although  he  does  not  do  so,  then  it  appears  on  the 
face  of  the  wUl  that  the  executor  was  intended  to  take  the  office 
only  (Z),  and  parol  evidence  to  shew  that  he  was  intended  to  take 


claim  to  the  residue  is  not  affected  by 
a  devise  or  bequest  to  his  wife  :  Wilson 
V.  Ivat,  2  Ves.  sen.  166 ;  Fruer  v. 
Bmtquet,  21  Bea.  33. 

(g)  ClenneUv.  Leiothwaite,  2  Ves.  jun., 
465;  Langhamv. Sanford,2M.eT.  6.  But 
if  the  legacy  is  given  by  way  of  exception 
out  of  another  bequest,  or  as  a  particu- 
lar interest  (Griffith  v.  Rogers,  Pr.  Ch. 
231 ;  Beaufort  v.  OranviUe,  3  Bro.  P.  C. 
37  ;  Newstead  v.  Johnston,  2  Atk.  45), 
no  presumption  arises  against  the 
executor's  claim.  Where  the  pre- 
sumption arises,  it  is  not  rebutted  by 
the  fact  that  legacies  are  given  to  the 
next-of-kin  :  Randall  v.  Bookey,  2  Vem. 
425 ;  Dicks  v.  Lambert,  4  Ves.  725 ; 
Farrington  v.  Knightly,  1  P.  W.  544. 

(h)  Saltmarsh  v.  Barrett,  3  D.  P.  & 
J.  279 ;  Gradock  v.  Owen,  2  Sm.  &  G. 
241  ;  Re  Hudson's  Trusts,  52  L.  J.  Ch. 
789  ;  Bowker  v.  Hunter,  1  Br.  C.  C.  328  ; 
Oliver  v.  Frewen,  ib.  590  ;  Williams  v. 
Jones,  10  Ves.  77  ;  Oriffiths  v.  Hamil- 
ton, 12  Ves.  298  ;  Wilson  v.  Ivat,  2  Ves. 
sen.  166  ;  Rawlings  v.  Jennings,  13  Ves. 
39 ;  Re  Knowhs,  49  L.  J.   Ch.  625  ; 


PraU  v.  Sladden,  14  Ves.  193  ;  Russell 
v.  Clowes,  2  Coll.  648 ;  Ommaney  v. 
Butcher,  T.  &  R.  260. 

(i)Att.-Oen.v.Jefferys,[1908]A.C.iU, 
affirming  C.  A.  in  Re  Ohikman,  [1908] 
1  Ch.  552,  reversing  [1907[  1  Ch.  171. 

(m)  Muckhston  v.  Brown,  6  Ves.  64. 

(j)  Androvin  v.  PoiWlanc,  3  Atk.  300  ; 
Seley  v.  Wood,  10  Ves.  71  ;  Braddon  v. 
Farrand,  4  Euss.  87 ;  De  Mazar  v. 
Pybus,  4  Ves.  644  ;  Oiraud  v.  Hanhury, 
3  Mer.  150 ;  Dillon  v.  Reilly,  9  L.  E. 
Ir.  57  ;  Sadler  v.  Turner,  8  Ves.  617. 

(k)  Bishop  of  Cloyne  v.  Young,  2  Ves. 
sen.  91 ;  North  v.  Purdon,  2  Ves.  sen. 
495  ;  Mordaunt  v.  Hussey,  4  Ves.  117  ; 
Mence  v.  Mence,  18  Ves.  348 ;  Re 
Bacon's  Will,  31  Ch.  D.  460. 

(I)  Seley  v.  Wood,  10  Ves.  71 ;  White 
V.  Evans,  4  Ves.  21  ;  Milnes  v.  Slater, 
8  Ves.  295  ;  EUcock  v.  Ma/pp,  3  H.  L.  C. 
492;  Taylor  v.  Haygarth,  14  Sim.  8; 
Read  V.  Stedman,  26  Bea.  495  ;  Dawson 
V.  GUrke,  15  Ves.  409 ;  18  Ves.  247 ; 
Re  Roby,  [1908]  1  Ch.  71,  post.  Chap. 
XXI.  in  Dawson  v.  Thorne,  3  Euss. 
235,  it  was  held  that  the  bequest  to  one 


cSapteb   xV. 

— or  equal 
legacies  to 
several 
executors. 


Intention  to 
exclude  exe- 
cutor shewn 
in  other  ways. 
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Specific  trust. 


the  residue  beneficially  is  not  admissible  (m).  The  executor's 
claim  is  also  excluded,  if  the  testator  declares  his  intention  of 
disposing  of  a  part  only  of  his  personal  estate  (w),  or  directs  that  his 
residue  shall  go  as  if  he  were  to  die  intestate  (o),  or  if  there  is  a 
secret  trust  which  fails  (p).  In  all  these  cases  the  executor  is  trustee 
for  the  next-of-kin,  or  if  there  are  none,  for  the  Crown  (q). 

But  if  the  executor  is  only  appointed  trustee  for  a  specific  purpose, 
this  does  not  exclude  his  claim  (r). 


To  rebut  pre- 
sumption 
against 
double  por- 
tions and 
legacies, 
satisfaction, 


Other 
examples. 


Parol  evidence  may  also  be  adduced  to  repel  the  presumption 
that  two  legacies  given  to  the  same  person  by  the  same  instrument 
were  intended  to  be  substitutional  (s) ;  and  the  presumption  against 
double  portions  (t) ;  in  other  words,  to  shew  that  a  legacy  by  a 
parent  to  his  child  was  intended  not  to  be  (as  the  general  rule  would 
make  it)  a  satisfaction  of  a  portion  previously  due  to  such  child 
by  the  testator,  or  that  a  subsequent  advancement  to  the  child 
was  not  to  be  (as  it  would  be,  according  to  the  general  doctrine)  a 
satisfaction  or  ademption,  entire  or  partial,  according  to  its 
amount  (m),  of  a  legacy  to  such  child  (v).  It  is  hardly  necessary  to 
say  that,  where  a  will  contains  an  express  direction  to  bring  advances 
into  hotchpot,  parol  evidence  is  not  admissible  to  shew  that  the 
testator  afterwards  agreed  to  treat  the  advances  as  gifts  (w).  So 
evidence  is  admissible  to  rebut  the  presumption  that  a  debt  is 
satisfied  by  a  legacy  of  greater  amount  (as),  or  that  a  legacy  given  for 
a  purpose  has  been  adeemed  by  a  payment  for  the  same  purpose  («/). 

It  is  clear,  also,  that  parol  evidence  is  admissible  to  prove  the  fact 
that  the  testator  intended  to  place  himself  in  loco  parentis  towards 
a  legatee,  who  was  not  his  child  (2) ;  or  to  prove  that  gifts  have  been 
made  to  the  legatee  by  the  testator  in  his  lifetime,  and  that  they 


of  the  executors  was  for  services  not 
incident  to  the  office. 

(m)  Lynn  v.  Beaver,  T.  &  R.  68 ;  Ee 
H-udson's  Trusts,  52  L.  J.  Ch.  789; 
EachfieJd  v.  Careless,  2  P.  W.  158; 
Roper  on  Legacies,  1702,  1739.  If  the 
intention  to  create  a  trust  is  not  clear, 
parol  evidence  is  admissible  :  Oladding 
V.  Yapp,  5  Madd.  56. 

(n)  Vrquhart  v.  King,  7  Ves.  225. 

(o)  Cranky  v.  HaZe,  14  Ves.  307. 

(p)  Johnstone  v.  Hamilton,  11  Jur. 
N.  S.,  777. 

(g)  Taylor  v.  Hay  garth,  14  Sim.  8; 
Johnstone  v.  Hamilton,  supra  ;  Read  v. 
Stedman,  supra;  Chester  v.  Chester, 
L.  R.,  12  Eq.  444. 

(r)  Batteley  v.  Windle,  2  Br.  C.  C.  31 ; 
Griffiths   V.    Hamilton,    12    Ves.    298.; 


PraM  V.  Sladden,  14  Ves.  193. 

(«)  See  C!hap.  XXX. 

(t)  The  old  cases  will  be  found  in 
Roper  on  Legacies,  391  seq.  ;  among 
modem  cases  may  be  mentioned  Be 
Tussaud's  Estate,  9  Ch.  D.  363; 
Montagu  v.  Earl  of  Sandwich,  32  Ch. 
T>.  625 ;  Be  Lacon,  [1891]  2  Ch.  482 ; 
Be  Ashton,  [1898]  1  Ch.  142 ;  Re  Scott, 
[1903]  1  Ch.  1.     See  Chap.  XXXH. 

(m)  Pym  V.  Lockyer,  5  My.  &  C.  29. 

(«)  Roper  on  Legacies,  367  seq. 

(w)  Smith  V.  Oonder,  9  Ch.  D.  170. 

(x)  Wallace  v.  Pomfret,  11  Ves.  542. 

(.y)  Be  Pollock,  2&Ch.J).  552.  Seethe 
rule  stated  in  Chap.  XXXIL 

(z)  Powys  V.  Manfleld,  3  My.  &  C. 
359. 


ADMISSIBLE   TO    EXPLAIN   TECHNICAL   TERMS,    ETC.  501 

were  of  a  nature  to  bring  them  within  the  equitable  presumption  (a),  chapter  xv. 
or  within  the  terms  of  an  express  declaration  contained  in  the 
wiU  (6),  that  advancements  should  be  in  satisfaction  of  legacies. 
And  for  this  purpose  contemporaneous  declarations  of  the  tes- 
tator's intentions  are  admissible ;  since  the  rule  which  would  exclude 
them,  if  the  intention  had  been  committed  to  writing,  does  not  apply. 

In  all  these  cases,  where  parol  evidence  is  admissible  to  repel  the  Counter- 
presumption,  counter-evidence  is  also  admissible  in  support  of  it ;  "^^  ^"''°' 
the  evidence  on  either  side  being  admissible,  not  for  the  purpose  of 
proving,  in  the  first  instance,  with  what  intent  the  writing  was 
made,  but  simply  with  the  view  of  ascertaining  whether  the 
presumption,  which  the  law  has  raised,  is  well-  or  ill-founded  (c). 
But  evidence  in  support  of  the  presumption  is  not  admissible, 
unless  evidence  to  rebut  it  has  been  first  admitted ;  still  less  is 
evidence  admissible  to  create  a  presumption  not  raised  by  the  law  ; 
in  the  former  case  it  is  unnecessary  (d),  and  in  both  cases  its  effect 
would  be  to  contradict  the  apparent  meaning  of  the  will  (e). 

v.— Admissible  to  explain  Technical  Terms,  Foreign  Words,  as  to  trana- 
Nicknames,  &c. — If  a  testator  make  his  will  in  a  foreign  language,  ifting  or 
or  introduce  therein  certain  terms  or  characters  which  are  not  under-  peculiar 
stood  by  the  Court,  recourse  may  be  had  to  persons  conversant  with  characters, 
the  subject,  for  the  purpose  of  translating  the  will,  or  deciphering 
the  characters  (f).    And  where  the  testator  makes  use  of  words  —and  ex- 
which  in  their  ordinary  sense  are  inteUigible,  but  which  are  used  by  q^  Jechnical"^ 
a  certain  class  of  persons  to  which  the  testator  belonged  (g),  or  in  a  terms, 
certain  locality  where  he  dwelt  (h),  in  a  peculiar  sense,  parol  evidence 

(a)  Rosewell  v.  Bennet,  3   Atk.  77  ;  on  this  point ;  and  the  ultimate  conclu-    Meaning  of 

Kirk  V.  Eddowes,  3  Hare,  509  ;  Twining  sion  of  Lord  Brougham  was,  that  the   contraction 

V.  Powell,  2  Coll.  262.  formal  bequest  in  the  will  could  not  be   used  by 

(&)  Whateley  v.  Spooner,  3  K.   &  J.  revoked   by   an  imperfectly-expressed   testator. 

542  ;  M'Clure  v.  Evans,  29  Beav.  422.  and  doubtful  word  introduced  into  the 

(c)  Kirk  V.  Eddowes,  3  Hare,  517.  codicil.     An  attempt  was  made  to  ex- 

(d)  Kirk  v.  Eddowes,  3  Hare,  520  ;  plain  the  testator's  meaning  by  the  evi- 
White  V.  Williams,  3  V.  &  B.  72.  denoe  of  a  person  who  attested  his  will ; 

(e)  Hall  V.  Hill,  1  D.  &  War.  94  ;  Lee  but  this,  of  course,  was  inadmissible. 
V.  Pain,  4  Hare,  216  ;  Palmer  v.  Newell,  {g)  Clayton  v.  Qregson,  5  Ad.  &  Ell. 
20  Beav.  39.  302  ;  Shore  v.  Wilson,  9  CI.  &  Fin.  525. 

(/)  Masters  v.  Masters,  1  P.  W.  421  ;  (h)  Per  Parke,  B.,  Richardson  v.  Wat- 
Norman  V.  Morrell,  4  Ves.  769  ;  Kell  v.  son,  as  reported  1  Nev.  &  M.  575  ;  Smith 
Charmer.  23  Beav.  195  ;  Clayton  v.  Lord  v.  Wilson,  3  B.  &  Ad.  728  ;  Anstee  v. 
Nugent,  13  M.  &  W.  206,  per  Alderson,  Nelms,  1  H.  &  N.  225.  In  the  last  case, 
B.  ;  Qoblet  V.  Beechey,  3  Sim.  24,  2  R.  the  devise  was  of  "  lands  in  the  parish  of 
&  My.  624,  Wig.  Wills,  App.  In  the  D.,"  and  evidence  was  admitted  to  shew 
last  case  the  question  was,  whether  the  that  a  part  of  the  testator's  lands  which 
word  "  mod."  occurring  in  the  codicil  was  in  another  parish  was  generally 
to  the  will  of  a  sculptor,  applied  to  his  reputed  to  be  in  the  parish  of  D.  But 
models.  The  opinions  of  sculptors  and  where  a  word  has  received  a  legal  signifi- 
persons  skilled  in  handwriting  differed  cation  by  statutory  definition  eyidenpe 
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may  be  given  to  shew  the  fact  of  such  usage,  unless  it  also  appears  on 
the  face  of  the  will  that  the  testator  used  the  word  in  the  ordinary 
sense.  Generally  speaking,  for  instance,  evidence  would  be  admis- 
sible to  shew  that  the  word  "close  "meant  the  same  thing  as  "farm" 
in  the  country  where  the  property  was  situate ;  but  if  the  testator 
has  in  another  part  of  the  will  used  the  word  "closes  "(in  the  plural), 
it  is  manifest  that  he  has  used  the  word  "  close  "  in  its  ordinary 
sense  as  denoting  an  "  in  closure  " ;  and  then  such  evidence  is  not 
admissible  ;  for  that  would  be  to  contradict  the  words  of  the  will(y). 

In  Re  Rayner  (h),  it  was  held  that  a  testator,  in  using  the  word 
"  securities  "  meant  investments,  and  evidence  was  admitted  to 
shew  that  the  word  was  commonly  used  in  this  sense  by  stock- 
brokers and  men  of  business,  but  the  decision  seems  to  have  turned 
on  the  language  of  the  testator. 

In  Re  Glassington  (2),  a  testatrix  devised  all  her  "  real  estate  "  ; 
she  never  had  any  real  estate  to  which  she  was  beneficially  entitled, 
but  there  was  vested  in  her  as  trustee  of  her  father's  wiU  certain  real 
estate  upon  trust  for  sale,  and  she  was  beneficially  entitled  to  a 
moiety  of  the  proceeds  of  sale;  it  was  held  that  this  moiety  passed  by 
the  devise  (m).  Evidence  was  tendered  to  the  effect  that  she  had 
before  the  execution  of  her  will  stated  that  she  was  entitled  to  real 
estate  ;  this  evidence  was  not  used,  but  Joyce,  J.,  inclined  to  think 
that  it  was  admissible. 

Again,  the  testator  may  have  habitually  called  certain  persons 
by  peculiar  or  nicknames,  by  which  they  were  not  commonly  known. 
If  these  names  should  occur  in  his  will,  they  could  only  be  explained 
and  construed  by  the  aid  of  evidence,  to  shew  the  sense  in  which  he 
used  them,  just  as  if  his  will  were  written  in  cypher  or  in  a  foreign 
language  (n).  Thus,  in  Lee  v.  Pain  (o),  a  testatrix,  by  a  codicil 
dated  in  1836,  bequeathed  "  to  Mrs.  and  Miss  Bowden,  of  H., 
widow  and  daughter  of  the  late  Rev.  Mr.  Bowden,  200Z.  each." 
The  legacies  were  claimed  by  Mrs.  and  Miss  Washbourne,  the  widow 
and  daughter  of  Mr.  D.  Washbourne,  who  had  been  a  dissenting 
minister  at  H.  The  evidence  proved  that  Mrs.  Washbourne  was 
the  daughter  of  Mr.  Bowden,  who  died  leaving  a  widow,  which 


is  not  admissible  to  shew  that  a  tes- 
tator has  used  that  word  in  a  different 
sense :  thus  it  has  been  held  that  ex- 
trinsic evidence  was  not  admissible  to 
shew  that  a  testator  who  devised  forty- 
five  acres  of  land  in  Ireland  meant  Irish, 
not  statute,  acres  :  O'Donnell  v.  O'Don- 
nell,  13  L.  R.  Ir.  226. 

(j)  Richardson  v.  Watson,  1  Nev.  & 
Mttn,  575,  cited  post,  p.  518,  on  wother 


point.  As  to  the  actual  decision  in  this 
case,  see  ante,  p.  460. 

ik)  [1904]  1  Ch.  176. 

{I)  [1906]  2  Ch.  305. 

(m)  In  accordance  with  the  doctrine 
stated  post,  Chap.  XXXV,  where  this 
case  is  referred  to. 

(m)  Per  Lord  Abinger,  C.B.,  Doe  v. 
Hiscocks,  5  M.  &  Wels.  368. 

(o)  4  Hare,  251, 
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latter  died  in   1820 ;    that  the  testatrix  had  been   intimately  chaptbb  xv. 

acquainted  with  Mr.  Bowden,  and  with  the  claimants,  whom  she 

had  been  in  the  habit  of  calling  by  the  name  of  Bowden,  and,  on  the 

mistake  being  pointed  out,  had  acknowledged  it.     Sir  J.  Wigram, 

V.-C,  held  that  the  evidence  was  admissible,  and,  there   being 

no  other  Mrs.  and  Miss  Bowden,  decreed  the  legacies  toj^the 

claimants  (p). 

If  there  is  no  person  strictly  answering  the  description  used 
by  the  testator,  evidence  is  admissible  to  shew  that  there  is  a  person 
commonly  known  by  the  name  used  by  the  testator,  although  it  is 
not  his  real  name  (q). 

It  frequently  happens  that  a  testator  gives  property  to  persons  by  Gifts  to 
some  generic  description — such  as  "  children,"  "  nephews,"  &c. —  in^o^tely 
which  has  a  well-defined  meaning,  but  the  extrinsic  circumstances  described, 
shew  that  the  testator  used  the  description  in  an  inaccurate  sense. 
These  cases  are  referred  to  in  the  next  section. 

VI.— When  the  State  of  Facts  at  the  Date  of  the  Will  may  be  state  of  facts 
regarded. — "  Though  it  is  (as  we  have  seen)  the  wUl  itself  (and  not  ^u^roper  to 
the  intention,  as  elsewhere  collected)  which  constitutes  the  real  be  regarded, 
and  only  subject  to  be  expounded,  yet,  in  performing  this  office,  a 
Court  of  construction  is  not  bound  to  shut  its  eyes  to  the  state  of 
facts  under  which  the  will  was  made  ;  on  the  contrary,  an  investi- 
gation of  such  facts  often  materially  aids  in  elucidating  the  scheme  of 
disposition  which  occupied  the  mind  of  the  testator.  To  this  end, 
it  is  obviously  essential  that  the  judicial  expositor  should  place 
himself  as  fully  as  possible  in  the  situation  of  the  person  whose 
language  he  has  to  interpret  (r) ;  and  guided  by  the  hght 
thus  thrown  on  the  testamentary  scheme,  he  may  find  himself 
justified  in  departing  from  a  strict  construction  of  the  testator's 
language,  without  (to  borrow  the  words  of  an  elegant  writer) 
allowing  '  conjectural  interpretation  to  usurp  the  place  of  judicial 
exposition  '  (s).  Thus,  if  it  appears  (and  of  course  it  can  only  appear 
by  extrinsic  evidence),  that  there  is  no  subject  or  object  answering 

(p)  See  also  Wigr.  Wills,  pi.  65,  and  n.  tion  "  :    per  James,  L.  J.,  in  Boyes  v, 

(})  Dowset  V.  Sweet,  Amb.  175 ;    Be  Cook,  14  Ch.  D.  p.  56.     See  also  per 

Hooper,  88  L.  T.  160,  and  other  cases  LordCaims  in  CAarter  v.  Charter,  L.R.,  7 

cited  in  Chap.  XXXV.   And  see  the  re-  H.  L.  377. 

marks  on  the  case  of  Beaumont  v.  Fell,  (s)  "  Vide  Wigram  on  ambiguities  in 

infra,  p.  514.  WiUs,  and  the  AdmissibiUty  of  Parol 

(r)  "  You  may  place  yourself,  so  to  Evidence,  2nd  ed.  75 ;  a  work  which 

speak,  in  [the  testator's]  armchair,  and  should  be  perused  by  every  person  who 

consider  the  circumstances  by  which  he  wishes  to  acquire  an  intimate  acquain- 

was  surrounded  when  he  mside  his  will  tance    with    this    intricate    subject." 

to  assist  you  at  arriving  at  his   inten-  (Note  by  Mr.  Jarman.) 
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CHAPTER  XV.  to  the  description  in  the  will,  strictly  and  literally  construed,  but 
that  there  is  a  subject  or  object  precisely  answering  to  such  descrip- 
tion, interpreted  according  to  the  popular  and  less  appropriate 
sense  of  the  words,  the  conclusion  that  the  testator  employed  them 
in  the  latter  sense  is  irresistible.  Examples  of  this  principle  of 
construction  are  widely  scattered  through  the  present  treatise  "  {t). 
It  may  be  discerned  in  those  cases  in  which  a  disposition  of  property 
operates  as  an  appointment  under  a  special  power,  where  it  would 
otherwise  be  nugatory  for  want  of  property  on  which  to  operate  (m). 
It  is  also  exemplified  in  those  cases  in  which  a  devise  of  lands  at  a 
given  place  has  been  extended  to  property  not  strictly  answering 
to  the  description,  because  there  is  none  which  does  precisely  corre- 
spond to  it  {v),  or  in  which  an  apparently  specific  bequest  of  stock  in 
the  public  funds  has  been  held  to  authorize  payment  of  the  legacy 
out  of  the  general  personal  estate,  the  testator  having  no  such 
stock  when  he  penned  the  bequest  (w).  Again,  we  discover 
traces  of  the  doctrine  in  the  rule  (hereafter  discussed)  which  con- 
strues a  gift  to  the  children  of  a  deceased  person,  or  the  children 
"  now  bom  "  of  a  living  person,  as  comprising  illegitimate  children, 
there  being  no  legitimate  child  to  supply  the  gift  with  a  more  appro- 
priate object ;  or  a  gift  to  the  testator's  nephews,  as  a  gift  to  his 
wife's  nephews,  he  having  none,  and  there  being,  at  the  date  of  his 

(t)  The  rule  as  thus  stated  by  Mr.  diet  an  erroneous  statement  in  a  will, 

Jarman    (first    ed.  p.  363),   is  clearly  see  under  "  Estoppel,"  in  Chap.  XVI. 
established.     See  Doe  d.  TerwpUmwn  v.  (u)  See  Chap.  XXIII. 

Martin,  4  B.  &  Ad.  771,  per  Parke,  J  ;  \v)  Doe  v.  Rdberte,  5  B.  &  Aid.  407  ; 

Smith  V.  Doe  d.  Lord  Jersey,  2  Br.  &  B.  see  BaddeUy  v.  Gingell,  X  Exoh.  319  ; 

553,  oit.  5  B.  &  Aid.  387,  per  Bayley,  J. ;  but  learn  the  limits  of  this  doctrine 

Doe  d.  Freeland  v.  BuH.  1  T.  R.  701  ;  from  Jfiaer  v.  drawer*,  1  M.  &  Scott,  .342. 
Ouy  V.  Slarp,  1  My.  &  K.  602,  per  Lord  (w)  Selwood  v.  Mildmay,  3  Ves.  306  ; 

Brougham  ;  Att.-Oen.    v.    Drummond,  see,  on  this  muoh-disoussed  case.  Miller 

1  Dr.   &  War.   367,  per  Sugden,   C.  ;  v.  Travers,  ubi  sup.  (where  Tindal,  C.  J., 

Shore  v.  Wilson,  9  d.  &  Ein.  555,  per  refers  it  to  the  head  "  falsa  demonstratio 

Parke,  B. ;  Doe  d.  Thomas  v.  Beynon,  nonnooet").     Ja  Lindgren  v.  Lindgren, 

12  Ad.  &  Ell.  431  ;  BlundeU  v.  Glad-  9   Beav.    358,  Lord   Langdale,   M.R., 

stone,  3  Mac.   &  G.  692  ;  Phillips  v.  followed  it.  and  said  of  it,  "  The  absence 

Barker,  1  Sm.  &  Gif.  583  ;  Wigr.  WiUs,  of  the  fund  purported  to  be  given  shew- 

Prop.  V.     But  in  Pilcher  v.  Hole,  7  Sim.  ing  that  a  specific  legacy  was  not  in- 

210,  the  V.-C.  said  he  could  not  look  at  tended,  other  evidence  was  admitted  to 

the  price  of  stocks  for  the  purpose  of  shew  how  the  mistake  arose ;  and  this 

putting  a  construction  on  a  will.     How  being  clearly  shewn,  it  was  held  that 

far  it  may  be  assumed  that  a  testator,  the  legatees  were  entitled  to  payment 

when  he  makes  his  will,  has  the  material  out   of  the  general  personal  estate." 

circumstances  in  his  mind,  see  Hopwood  See  also  Wigram,  Wills,  pp.  102,  103, 

V.   Hopwood,  22  Beav.   494,   495  ;  Re  164,   167  ;  Avther  v.  Auther,   13  Sim. 

Herhert's  Trusts,  1  J.  &  H.  121.     If  he  422,  where  the  V.-C.  took  the  context 

shews  by  the  will  that  he  has  taken  a  for  his  sole  guide.     If  in  another  part  of 

mistaken  view  of  the  circumstances,  the  will  the  testator  correctly  described 

that  view  must  govern  the  construction ;  the  subject,  the  inference  that  he  meant 

see  Hannam  v.  Sirns,  2  De  G.  &  J.  151.  to  include  it  in  the  incorrect  description 

As  to  the  oases  in  which  a,  legatee  is  would  be  rebutted.   Waters  v.    Wood, 

allowed  to  adduce  evidence  to  contra-  5  De  6.  &  S.  717. 
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will,  no  possibility  of  his  ever  having  any  (x),  or  a  gift "  to  the  child-  chapter  xv. 

ren  of  A.  and  B."(living  persons),  as  meaning  "to  B.  and  the  children 

of  A."  in  equal  moieties,  it  appearing  that  for  some  years  before 

the  date  of  the  will  A.  had  not  lived  with  his  wife  and  family  (y) ; 

and  lastly,  in  the  rule  which  reads  a  devise  or  bequest  as  applying 

to  a  person  or  thing  imperfectly  answering  the  name  and  description 

in  the  will,  there  being  no  person  or  thing  more  precisely  answering 

to  them.     The  application  of  this  last  rule  is  discussed  elsewhere 

in  connection  with  the  question  of  misnomer  and  misdescription  (z), 

and  in  connection  with  the  question  what  passes  by  a  bequest  of 

"  real  estate,"  "  stock,"  "  shares,"  "  debentures,"  &c.  (a).   Extrinsic 

evidence  is  rarely  admissible  to  explain  the  operation  of  a  residuary 

bequest,  but  it  was  admitted  in  Re  Cadogan  (b),  in  order  to  assist 

the  Court  in  determining  whether  a  bequest  of  the  testatrix's 

"  money  "    passed   the  whole  of  her  personal  estate.    In  these 

instances,  and  many  more  which  might  be  adduced,  the  application 

of  the  rules  of  construction  evidently  depends  on  and  is  governed 

by  the  state  of  extrinsic  facts  (c). 

"  It  would  be  dangerous,  however,"  as  Mr.  Jarman  points  out  {d),  State  of  facts 
"  to  place  this  statement  of  the  doctrine  in  the  hands  of  the  reader,  ^j^^.^  not  to  ' 
unaccompanied  by  a  caution  against  the  mistaken  application  of  it  influence  con- 
to  gifts  comprising  a  subject  or  object,  or  a  class  of  objects,  which,  by 
the  rules  of  construction,  is  to  be  ascertained  at  the  death  of  the 
testator,  or  at  any  other  period  posterior  to  the  date  of  the  will.     In 
such  cases,  it  would  be  manifestly  improper  to  admit  the  state  of 
facts  existing  when  the  will  is  made  to  have  any  influence  upon  the 
construction  ;  for  instance,  since  a  residuary  bequest  comprehends 
all  the  personal  property  of  which  the  testator  is  possessed  at  the 
time  of  his  decease,  the  absence  of  any  given  species  of  property,  or 
of  any  property  whatever,  at  the  date  of  the  will,  to  satisfy  such 
bequest,  ought  not,  in  the  slightest  degree,  to  affect  its  construction, 

{x)  Sherratt  v.  Mountford,  L.  R.,  8  to  shew  that  the  testator  actually  in- 

Ch.  928.  tended  the  devise  to  have  the  operation 

{y)  Be  Walbran,  [1906]  1  Ch.  64.  which  is  given  to  it,  but  merely  to  sup- 

(2)  See  Chap.  XXXV,  and  also,  in  the  ply  facts  from  which  the  Court  infers 

case  of  charities,  ante,  p.  227.  such  to  be  the  intention  ;  and  this  infer- 

(a)  See  Chap.  XXXV.  ence  would  not  be  allowed  to  be  con- 

(h)  25  Ch.  D.   154.  '  See  Higgins  v.  trolled  by  the  production  of  evidence 

Dawson  (infra,  p.  507),  where  the  will  shewing  that  the  construction  thus  put 

was     construed    without    recourse    to  on  the  will  is  at  variance  with  the  tes- 

extrinsic    evidence ;  and    compare   Re  tator's  real  intention."     (Note  by  Mr. 

Olassington,  [1906]  2  Ch.  305,  where  the  Jarman,  first  ed.  p.  365.)     See  Stringer 

admissibility  of  evidence  in  the  case  of  v.  Gardiner,  27  Beav.  35,  4  De  G.  &  J. 

a.  gift  of  "  real  estate  "  was  discussed  :  468  ;  Sherratt  v.  Mountford,  L.  R.,  8  Ch. 

ante,  p.  502.  928,  and  the  cases  cited  in  the  next 

(c)  "  Observe  that,  in  all  the  above  section, 
oases,  the  parol  evidence  is  not  adduced  (d)  First  ed.  p.  365. 
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CHAPTER  XV.  by  extending  the  bequest  to  property  not  strictly  belonging  to  the 
testator,  or  over  which  he  has  not  any  power  of  disposition.  On 
the  same  principle,  if  a  testator  bequeaths  all  the  stock  of  a  particu- 
lar denomination,  of  which  he  may  be  possessed  at  the  time  of  his 
decease,  no  argument  is  supplied  for  extending  the  bequest  to  stock 
of  any  other  denomination  by  the  circumstance  that  the  testator 
had  at  the  making  of  the  will  no  stock  answering  to  the  descrip- 
tion (e).  Again,  as  a  devise  or  bequest  to  the  children  of  a  living 
person  as  a  class  will  comprise  all  who  come  in  esse  before  the  death 
of  the  testator,  the  fact  of  there  being  no  chUd  properly  so  called, 
i.e.,  no  legitimate  child,  at  the  date  of  the  wiU,  raises  no  necessary 
inference  that  the  testator  had  in  his  contemplation  then  existing 
illegitimate  children  "  ( / ) .  And  in  every  case  it  must  be  remembered 
that,  whatever  the  surrounding  circumstances,  it  is  still  the  will  that 
is  to  be  construed.  In  the  words  of  an  eminent  Judge  {g),  "  when 
the  Court  has  possession  of  all  the  facts  which  it  is  entitled  to  know, 
they  will  only  enable  the  Court  to  put  a  construction  on  the  instru- 
ment consistent  with  the  words  ;  and  the  Judge  is  not  at  liberty, 
because  he  has  acquired  a  knowledge  of  those  facts,  to  put  a  con- 
struction on  the  words  which  they  do  not  properly  bear." 
Where  will  is  The  reader  will  have  gathered  from  the  foregoing  discussion 
unambiguous,  ^f  ^-^^  general  principle,  that  if  the  words  of  the  will  are  definite 
and  free  from  doubt,  parol  evidence  is  not  admissible  to  shew  that 
they  meant  something  different  Qi).  Thus  in  Maybank  v.  Brooks  (i), 
a  testator  bequeathed  a  legacy  to  A.,  "  his  executors,  administra- 
tors and  assigns  :  "  A.  was  dead  at  the  date  of  the  will,  which, 
however,  took  no  notice  of  the  fact :  but  the  personal  representative 
of  A.  claimed  the  legacy,  insisting  that  the  terms  of  the  bequest 
made  it  transmissible,  and  in  support  of  his  claim  proposed  to  read 
(amongst  other)  evidence  of  the  testator's  knowledge  that  A.  was 
dead :  but  Lord  Thurlow  rejected  it,  saying,  "  The  only  fact  to 
which  evidence  is  afforded  is,  that  the  death  of  A.  was  within  the 
knowledge  of  the  testator.  The  end  to  which  it  is  to  be  read  is, 
that  the  legacy  was  meant  to  be  transmissible  :  that  could  not  be 

(e)  The  foregoing   statement  of  the  see  per  Cotton,  L.  J.,  Everett  v.  Everett, 

general  principle  must,  of  course,  be  7  Ch.  D.  433,  434. 
read  subject  to  the  quaUBcation  that  it  (h)  Compare  the  rule  that  where  there 

there  ia  any  ambiguity  in  the  descrip-  is  a  person  answering  the  description  of 

tion  of  the  property,  parol  evidence  as  a  legatee,  &o.,  in  the  will,  parol  evidence 

to  the  state  of  the  testator's  property  is  is  not  admissible   to   shew   that   the 

admissible,  vide  supra,  pp.  603  seq.  testator  meant  some  one  else  who  does 

(/)  Post,  Chap.  XLIII.,  and  see  Doe  not  answer  to  the  description:  post 

d.  Allen  v.  Allen,  12  Ad.  &  E.  451.  p.  527. 

(g)  Per    Sugdeu,     C,   Att.-Oen.    v.  (j)  1  Br.  C.  C.  84. 

Drnmmond,  1  D,   &  War,  367.    And 
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from  a  legatee  who  had  been  dead  several  years.  ...  I  must  chaptee  xv. 
accordingly  decree  the  legacy  to  be  lapsed."  Again,  where  a 
testator,  after  directing  payment  of  his  debts  and  funeral  and 
testamentary  expenses,  bequeathed  a  number  of  pecuniary  legacies, 
and  then  gave  "  all  the  residue  and  remainder  "  of  two  specified 
mortgage  debts  then  due  to  him,  after  payment  of  his  funeral  and 
testamentary  expenses,  to  three  persons  named,  it  was  held  that 
parol  evidence  could  not  be  admitted  to  shew  the  state  of  the  testa- 
tor's property  in  order  to  found  on  it  the  inference  that  the  testator 
meant  his  legacies,  as  well  as  his  debts,  &c.,  to  be  paid  out  of  the 
mortgage  debts  (/).  The  earlier  authorities  (elsewhere  referred  to)  of 
Fonnereau  v.  Poyntz,  Colpoys  v.  Colpoys,  Att.-Gen.  v.  Grote,  Barks- 
dale  V.  Gilliat,  and  Druce  v.  Denison,  in  each  of  which  evidence  of 
the  condition  of  the  testator's  property  was  admitted,  were  examined 
by  Rigby,  L.J.,  and  shewn  to  be  either  cases  in  which  property  had 
been  bequeathed  by  an  unintelligible  description  (k),  or  cases  in 
which  the  testator  had,  by  a  testamentary  document,  referred  to 
the  state  of  his  property  as  explaining  the  dispositions  of  his 
wUl.  Unless  some  such  question  arises,  it  is  clear  that  evidence 
as  to  the  amount  or  state  of  the  testator's  property  is  inadmissible 
to  influence  the  construction  of  the  will,  whether  the  gift  is 
specific  (l)  or  residuary  (m),  and  whether  the  property  alleged  to 
be  disposed  of  or  affected  is  the  testator's  own  property,  or  property 
over  which  he  has  a  power  of  appointment  (n). 

For  the  same  reason,  extrinsic  evidence  is  not  admissible  to  shew  Evidence 
that  a  plain  and  unambiguous  direction  in  a  will  is  founded  on  a  J."  _  ™^e'   " 
mistake  on  the  part  of  the  testator.     Thus,  where  a  testator,  after  recital,  &c.  to 
reciting  that  he  had  advanced  to  A.  4,000Z.,  directed  that  4,000Z. 
should  be  brought  into  account  and  deducted  from  his  share  of  the 
residue,  it  was  held  that  A.  was  bound  by  the  recital,  although  the 

(j)  Higgins  v.  Dawson,  [1902]  A.  C.  Perry,  7  Ves.  532 ;  Lord  Inchiquin  v. 

1,  reversing  the  decision  of  Lord  Alver-  French,  Arab.  40  ;  Abbott  v.  Middleton, 

stone  and  Collins,   L.J.   (Rigby,   L.J.,  7  H.  L.  C.  68 ;  Wigr.  Wills,  p.  81,  3rd 

dissenting),  in  Be  Orainger,  [1900]  2  Ch.  ed.     Doe  v.  Gillard,  5  B.  &  Aid.  788,  is 

756.  contra  :  sed  qu.     But  it  is  otherwise  if 

(it)  Where    a    gift    is    prima    facie  it  appears  by  the  will  that  the  testator 

specific,  evidence  of  the  state  of  the  is  estimating  the  amount  of  his  property 

property   at  the  date  of   the  will  is  and  its  sufficiency  for  the  payments  he 

admissible :  Sayer  v.  Sayer ;  Innes  v.  directs ;   Barksdale   v.    Gilliat,    1    Sw. 

7  Ha.  377:  3  Ma<;.  <fe  G.  607.  565;  Colpoys  y.  Colpoys,  Jac.  451,  451 


See  Horwood  v.  Griffith,  4  D.  M.  &  G.  and  see  Singleton  v.  Tomlinson,  3  App. 

708.  Ca.  418,  425.     And  as  to  real  estate  see 

U)  Horwood  V.  Griffith,  4  P.  M.  &  G.  Stanley  v.  Stanley,  2  J.  &  H.  503  :  with 

708.     The  decision  of  Lord  Brougham  which  compare  Davenport  v.  Coltman, 

in  Boys  v.  Williams,  3  Sim.  563  :  2  R.  &  12  Sim.  605  ;  Tennent  v.  Tennent,  1  J. 

M.  689,  seems  to  be  erroneous.  &  Lat.  384. 

(m)  Stephenson  v.  Heathcote,   1   Ed.  (re)  See  Be  Huddleston,  [1894]  3  Ch, 

38  ;  Caw  V.  Gave,  2  Ed.  144  ;  Sibley  v.  595. 
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CHAPTER     XV. 


Inadmissible 
to  define  what 
is  indefinite. 


Effect  of  the 
Wills  Act  on 
the  oases 
under  con- 
sideration. 


amount  advanced  to  him  was  leas  than  4, 0 0 OL  ( o ) .  In  Re  Taylor's 
Estate  (p),  the  direction  to  bring  advances  into  account  was  so 
worded  as,  if  literally  followed,  to  lead  to  a  palpable  absurdity ; 
the  Court  therefore  held  that  evidence  was  admissible  to  shew  that 
the  statements  of  fact  contained  in  the  will  were  inaccurate.  This 
decision,  therefore,  turned  on  the  special  words  of  the  will,  and 
does  not  affect  the  general  principle  laid  down  in  Re  Aird's 
Estate  (q). 

It  also  follows  that  if  the  language  of  the  testator  is  vague  and 
indefinite,  parol  evidence  is  not  admissible  to  shew  that  he  had 
something  definite  in  his  mind.  Thus,  if  he  gives  property  to  be 
held  on  trusts  contained  and  specified  in  any  memorandum  amongst 
his  papers,  parol  evidence  is  inadmissible  to  shew  that  he  had  in  his 
mind  an  existing  document  (r). 

"  And  it  is  material  to  observe,"  says  Mr.  Jarman  (s),  "  that  the 
recent  enactment  [stat.  1  Vict.]  which  (we  have  seen)  makes  the  will 
speak  as  to  both  real  and  personal  estate  from  the  death  of  the  testa- 
tor, will  tend  greatly  to  narrow  the  practical  range  of  the  rule  which 
authorizes  the  application  of  words  to  a  less  appropriate  subject, 
on  accoimt  of  the  non-existence  of  one,  strictly  and  in  all  particulars 
answering  to  those  words.  If,  therefore,  a  testator,  by  a  will  made 
or  republished  since  1837,  should  devise  aU  his  lands  in  the  parish 
of  A.,  the  fact  of  his  then  not  having  lands  in  that  parish  will  supply 
a  much  less  forcible  and  conclusive  argument  than  heretofore,  for 
holding  the  words  to  apply  to  lands  in  a  contiguous  parish,  seeing 
that  a  testator  not  only  may  extend  his  devise  to  after-acquired 
estates,  but  that  a  devise  is  to  be  construed  as  speaking  at  his 
death,  unless  the  contrary  appears  ;  so  that  the  testator  may  have 
contemplated,  and  is  to  be  presumed  to  have  contemplated,  the 
future  acquisition  of  lands  in  the  parish  in  question,  to  satisfy 
the  terms  of  the  devise  in  their  strict  and  proper  acceptation." 


Parol  evi- 
dence admis- 
sible to  shew 
what  is 
comprised 
within  a  given 
description. 


VII.— Admissible  to  Identify  Subject  or  Object  of  Gift.— 

Mr.  Jarman  continues  (t) :  "  Of  course,  parol  evidence  is  admissible, 
(and  that,  without  intrenching  on  the  doctrine  of  Doe  v.  Oxenden)  (m), 
in  order  to  ascertain  what  is  comprehended  in  the  terms  of  a  given 
description,  referring  to  an  extrinsic  fact. 

"  Thus,  if  a  testator  devise  the  house  he  lives  in  (v),  or  his  farm 


(o)  Re  Aird's  Estate,  12  Ch.  D.  291. 
(p)  22  Ch.  D.  495. 
(j)  -Be  Wood,  32  Ch.  D.  517. 
(r)  University  College  of  North  Wales 
V.  Taylor,  [1908]  P.  140. 


(s)  Krst  ed.  p.  366. 
(ty  First  ed.  p.  367. 
(u)  Ante,  p.  489. 

{v)  Doe  d.  Clements  v.  Collins,  2  T,  R. 
498. 
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called  Blackacre  {w),  or  the  lands  wHch  he  purchased  of  A.,  parol 
evidence  must  be  adduced  to  shew  what  house  was  occupied  by  the 
testator,  what  farm  is  called  Blackacre,  or  what  lands  were  pur- 
chased of  A. ;  such  evidence  being  essential  for  the  purpose  of 
ascertaining  the  actual  subject  of  disposition.  The  distinction 
obviously  is,  that  although  evidence  dehors  the  will  is  not  admissible, 
to  shew  that  the  testator  used  his  terms  of  description  in  any 
peculiar  or  extraordinary  sense,  yet  it  may  be  adduced  to  ascertain 
what  the  description  properly  comprehends. 

"  Of  this  principle  we  have  a  useful  example  in  Sanford  v. 
Raikes  {x),  decided  by  Sir  W.  Grant,  a  Judge  whose  exposition 
of  the  principles  of  law  was  ever  marked  by  a  perspicuity  and 
felicity  of  illustration  peculiarly  his  own.  A  testator  by  codicil 
devised  in  these  words,  '  I  give  the  house  in  Seymour  Place,  which 
I  have  given  a  memorandum  of  agreement  to  purchase  (and  which 
is  to  be  paid  for  out  of  timber,  which  I  have  ordered  to  be  cut  down), 
to  the  Eev.  John  Sanford.'      It  happened  that  the  testator  had 

shortly  before  entered  into  an  agreement  to  purchase  the  house  in  „  , 

Reference  to 
question  for  7,350^,  and  had,  two  days  after  that  contract,  given  an  extrinsic 

an  order  in  writing  to  his  steward,  to  cut  down  timber  on  a  particular  <io°"™ent. 

estate,  to  the  amount  of  10,000?.    One  of  the  objections  made  by  the 

heir  to  this  devise  was,  that  the  codicil  did  not  refer  to  any  particular 

timber,  and  could  not  be  made  good  by  evidence  aliunde ;    and 

reliance  was  placed  upon  the  cases  deciding  that  a  will  to  incorporate 

another  instrument  must  so  describe  it,  that  the  Court  could  be 

under  no   mistake.     But  the   M.R.   conclusively   answered   this 

reasoning.     '  I  had  always  understood,'  he  observed,  '  that  where 

the  subject  of  a  'devise  was  described  by  reference  to  some  extrinsic 

fact,  it  was  not  merely  competent,  but  necessary,  to  admit  extrinsic 

evidence  to  ascertain  the  fact ;    and  through  that  medium,  to 

ascertain  the  subject  of  the  devise.     I  do  not  know  what  this  has  to 

do  with  cases  where  there  is  a  reference  to  some  paper  which  is 

to  make  part  of  the  will.     There  it  may  be  considered  that  the 

will  itself  must  specify  the  paper  that  is  to  be  incorporated  into  it. 

Here,  the  question  is  not  upon  the  devise,  but  upon  the  subject  of 

it.    Nothing  is  offered  in  explanation  of  the  will,  or  in  addition  to 

it.     The  evidence  is  only  to   ascertain  what  is  included  in  the 

description  which  the  testator  has  given  of  the  thing  devised. 

Where  there  is  a  devise  of  the  estate  purchased  of  A.,  or  of  the  farm 

in  the  occupation  of  B.,  nobody  can  tell  what  is  given,  until  it  is 

{w)  Ooodtitle  v.  Southern,  1  M.  &  Sel.       ton,  1  B.  &  P.  53. 
299 ;  see  also  Buck  d.  Whalley  v.  Niir-  {x)  1  Mer.  646. 
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Remark  on 
OngUy  v. 
Ghambere. 


Devise  of 
"  my  estate 
called  A." 


shewn  by  extrinsic  evidence,  what  estate  it  was  that  was  purchased 
of  A.,  or  what  was  in  the  occupation  of  B.  In  this  case,  the  direction 
with  regard  to  payment  for  the  house,  amounted  in  effect  to  a  devise 
of  so  much  of  the  produce  of  the  timber  ordered  to  be  cut  down,  as 
should  be  sufficient  to  pay  for  the  house.  What  is  there  in  the  fact 
here  referred  to,  namely,  an  antecedent  order  for  cutting  down 
timber,  that  makes  it  less  a  subject  of  extrinsic  evidence,  than  such 
a  one  as  I  have  alluded  to  ?  The  moment  it  is  shewn  that  it  was  a 
given  number  of  trees  growing  in  such  a  place,  or  10,000?.  worth 
in  value  of  the  timber  on  such  an  estate,  that  the  testator  had 
ordered  to  be  cut  down,  the  subject  of  the  devise  is  rendered  as 
certain,  as  if  the  number,  value,  or  situation  of  the  trees,  had  been 
specified  in  the  will.' 

"  So,  in  Ongley  v.  Chambers  {y),  where  a  testator  devised  the 
rectory  or  parsonage  of  M.,  with  the  messuages,  lands,  tenements 
tithes,  hereditaments,  and  all  and  singular  other  the  premises 
thereunto  belonging,  with  their  and  every  of  their  rights,  members 
and  appurtenances ;  it  was  held,  that  lands,  and  a  messuage 
(in  addition  to  the  parsonage  house)  in  the  same  parish,  which 
had  been  acquired  by  the  owners  of  the  rectory  about  two  centuries 
ago,  and  had  been  uniformly  demised  and  occupied  with  it  since 
that  period,  and  had  been  so  purchased  by  and  conveyed  to  the 
devisor,  passed  :  Lord  Gifiord,  C.J.,  observed,  that  the  expression 
was  '  messuages  ' ;  whereas,  strictly  speaking,  there  was  but  one 
messuage  belonging  to  the  rectory,  namely,  the  parsonage-house. 
The  having  recourse  to  the  leases  and  other  extrinsic  evidence, 
to  shew  what  lands  had  been  usually  enjoyed  with  the  rectory, 
was  objected  to  on  the  authority  of  Doe  v.  Brown  and  the  class  of 
cases  before  stated ;  but  the  distinction  between  the  cases  is 
obvious.  Here  it  was  a  question  of  parcel  or  no  parcel,  the 
description  referred  to  the  fact,  and  it  was  governed  by  the  same 
principle  as  the  case  suggested  by  Sir  W.  Grant  of  a  devise  of  lands 
in  the  occupation  of  A." 

In  Ricketts  v.  Twqmnd  {z),  a  testator  who  had  purchased  a  house 
and  lands,  which,  together,  were  generally  called  and  known  as  the 
"  Ashford  Hall  estate,"  devised  as  follows  : — "  As  it  is  my  wish  and 
desire  that  all  my  estate  in  Shropshire,  called  Ashford  Hall,  should 
be  sold,  I  do,  therefore,  give  and  devise  the  same  unto  "  A.  and  B., 


(y)  8  J.  B.  Moo.  665. 

(z)  1  H.  L.  Ca.  472 ;  see  also  Doe  A. 
Chre  V.  Langton,  2  B.  &  Ad.  680  ;  Doe  v. 
Jersey,  1  B.  &  Aid.  550,  3  B.  &  Cr.  870  ; 
Qoodtitlev.  Southern,  1  M.  &  Sel.  299; 


Purchase  v.  Shallia,  2  H.  &  Tw.  354 ; 
Webh  V.  Byng,  1  K.  &  J.  580,  stated  post ; 
Gauntleit  v.  Carter,  17  Beav.  586  ;  Boss 
V.  Veal,  1  Jur.'  N.  S.  751  ;  Harrison  v. 
Hyde,  4  H.  &  N.  805. 
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"  in  trast  to  sell,"  &c.    Parol  evidence  was  admitted  to  shew  in  chapter  xv. 
what  sense  the  testator  was  in  the  habit  of  using  the  term  "  my 
estate  called  Ashford  Hall." 

Difficulty  is  sometimes  caused  by  the  fact  that  the  testator  has,  After- 
subsequently  to  the  date  of  his  will,  added  to  property  devised  by  it.  ^ro^CTt*^ 
In  such  cases,  the  question  arises  whether  evidence  is  admissible  to 
shew  that  the  testator  treated  the  after-acquired  portions  as  part  of 
the  property.  It  seems  clear  that  if  the  description  of  the  property 
is  sufficiently  wide,  the  after-acquired  part  will  pass  by  the  devise 
by  virtue  of  sect.  24  of  the  Wills  Act ;  as  where  the  testator  devises 
"  all  my  land  at  Stour  Wood  "  (a)  or  "  my  dwelling-house  in  B., 
with  the  appurtenances  thereto  belonging  "  (b).  But  if  the  descrip- 
tion is  ambiguous,  the  case  is  more  difficult.  In  Webb  v.  Byng  (c), 
the  testatrix  devised  "  all  my  Q.  H.  Estates  in  Essex  "  ;  this  term 
was  not  a  recognized  description  of  any  particular  property.  Wood, 
V.-C,  admitted  evidence  to  shew  what  Estates  the  testatrix  under- 
stood to  be  comprised  in  that  description  ;  but  there  does  not  appear 
to  have  been  any  evidence  to  shew  that  the  testatrix  treated  the 
after-acquired  property  as  part  of  the  Q.  H.  Estates,  and  he  held 
that  it  did  not  pass. by  the  devise.  In  Castle  v.  Fox  {d),  the  testator 
devised  his  "  mansion  and  estate  called  Cleeve  Court,  with  the 
appurtenances  "  ;  Malins,  V.-C,  admitted  evidence  shewing  what 
property  the  testator  designated  by  the  description  up  to  the  time 
of  his  death,  and  held  on  that  evidence  that  parts  of  the  estate 
acquired  after  the  date  of  the  will  passed  by  the  devise. 

Mr.  Jarman  continues  (/) :  "  Upon  the  same  principle,  of  course.  Sufficient  to 
it  is  not  essential  to  the  validity  of  the  gift,  either  of  real  or  personal  ^^^ea^°of 
estate,  that  the  person  who  is  the  intended  object  of  the  testator's  ascertaining 
bounty  should  be  actually  pointed  out  on  the  face  of  the  wUl ;  ^{j  °  ^^ 
it  is  enough  that  the  testator  has  provided  the  means  of  ascertaining 
it,  according  to  the  maxim,  id  certum  est  quod  certum  reddi  potest. 
Nor  is  it  material  that  the  description  makes  the  objects  of  gift  to 
depend  upon  circumstances  or  acts  of  persons  which  are  future  and 
contingent,  or  even  upon  the  future  acts  of  the  testator  himself, 

(o)  Per   Cotton,  L.J.,    in  Re  Portal  {d)  L.  R.,  11  Eq.  542 ;  Jennings  v. 

and  Lamb,  30  Ch.  D.  at  pp.  52-53  ;  per  Jennings,  1  L.  R.  Ir.  552  is  to  the  same 

Lindley,  L.  J.,  ib.  at  p.  56.  effect ;  Bicketts  v.  Turqvand,  1  H.  L.  C. 

(6)  Re  Midland  Railway  Co.,  34  Bea.  472  is  cited  in  the  judgment,  but  in 

525.     The   question  discussed  in  this  that    case   the   point   did   not   arise ; 

case  was  as  to  the  effect  of  the  words  ante,    p.  510.      See    also    Re    Potter, 

"  wherein    D.    C.    now   resides  "  :  see  83  L.  T.  405,  stated  ante,  p.  415. 

ante,  p.  418,  and  post.  Chap.  XXXV.  (/)  First  ed.  p.  369.' 

(c)  2  K.  &  J.  669. 
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CHAPTBE  XV.  though  this  is  sometimes  resisted  as  contravening  the  principle  of 
the  statutory  requisition  of  attesting  witnesses.  There  seems, 
however,  to  be  no  valid  ground  for  the  objection.  Every  de- 
scription must  more  or  less  involve  inquiry  into  extrinsic  facts ; 
and  there  is  no  reason  why  the  ascertainment  of  the  objects  may 
not  depend  as  well  upon  the  facts  or  conduct,  past  or  future,  of 
the  testator,  as  upon  any  other  contingent  circumstance  (g). 
Hence  it  was  recently  decided  (h),  that  a  devise  in  favour  of  the 
persons  who  might  be  partners  of  the  testatrix,  or  to  whom  she  might 
sell  her  business,  was  valid  ;  Lord  Langdale  observing,  that  if  the 
description  be  such  as  to  distinguish  the  devisee  from  every  other 
person,  it  is  sufficient,  without  entering  into  the  consideration  of 
the  question,  whether  the  description  was  acquired  by  the  devisee 
after  the  date  of  the  will,  or  by  the  testator's  own  act  in  the 
course  of  his  afiairs,  or  in  the  ordinary  management  of  his 
property." 

Even  where  the  intended  object  of  the  testator's  bounty  is 
described  by  name  on  the  face  of  the  wiU,  uncertainty  may  be 
caused  by  extrinsic  circumstances,  as  where  the  gift  is  to  "  John 
Smith,"  and  it  appears  that  there  are  two  John  Smiths  known  to  the 
testator.  In  such  a  case  evidence  is  admissible  to  shew  which  John 
Smith  was  meant  by  the  testator  {i). 


Latent 
ambiguity. 


Misnomer  and 
misdescrip- 
tion. 


Prior  will 
referred  to. 


The  rule  admitting  evidence  of  the  nature  now  under  consideration 
is  frequently  applied  in  those  cases  in  which  the  subject  or  object 
of  gift  is  erroneously  described  in  the  will.  They  are  referred  to 
in  detail  in  another  chapter  {/),  and  it  is  unnecessary  to  repeat 
them  here.  But  as  an  illustration  of  the  nature  of  the  evidence 
admissible  in  such  cases,  reference  may  be  made  to  the  case  of 
Re  FdthamCs  Trusts  (A;),  in  which  there  was  a  bequest  to  "  Thomas 
Turner,  of  Eegency  Square,  Brighton,"  the  facts  being  that  there 
was  a  James  Turner  of  Regency  Square,  surgeon,  and  a  Rev.  Thomas 
Turner,  of  Daventry,  both  nephews  of  the  testatrix's  husband; 
an  old  win  containing  a  bequest  to  "  Thomas  Turner,  of  Regency 
Square,  Brightonj  surgeon,"  was  admitted  to  prove  the  fact  that 
the  testatrix  always  called  the  surgeon  Thomas.  From  that  fact 
the  Court  inferred  that  the  actual  will  (which  was  not  strictly 
applicable  to  either  claimant),  erred  in  the  name  and  not  in  the 


(?)  The  question  is  whether  the 
supplementary  act  is  testamentary ; 
supra,  p.  134. 

(ft)  [1837]  Stubbs  v.  Sargcm,  2  Kee. 


255  ;  3  My.  &  Cr.  507  ;  ante,  p.  478. 
(i)  Post,  p.  518. 
(?)  Chap.  XXXV. 
(k)  1  K.  &  J.  528. 
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description.  Again,  in  Re  Gregory's  SeUkment  (I),  where  the  testator 
bequeathed  a  legacy  to  "  the  youngest  son  of  A.  B.,"  by  the  wrong 
name,  a  former  will  was  held  admissible  in  evidence  to  prove  that 
the  testator  knew  of  the  state  of  the  family  of  A.  B.  And  in  Re 
Ofner  (m),  a  memorandum  in  the  testator's  handwriting  (being 
instructions  for  his  will),  was  admitted  in  explanation  of  a  mis- 
description of  a  legatee. 

Re  Waller  {n)  is  another  illustration  of  the  same  principle.  There 
the  testator  bequeathed  legacies  to  the  unmarried  daughters  "  of 
my  late  friend,  Ignatius  Scholes,  deceased."  There  was  a  person 
called  Ignatius  Scholes,  known  to  the  testator,  but  he  was  alive 
at  the  date  of  the  will  and  was  a  Jesuit  priest.  The  testator  had, 
however,  been  an  intimate  friend  of  Joseph  John  Scholes,  the  father 
of  Ignatius  Scholes ;  he  was  dead  at  the  date  of  the  wiU,  and  left 
five  unmarried  daughters,  who  were  referred  to  by  name  in  a 
former  will  of  the  testator,  and  it  was  held  that  these  facts  put  it 
beyond  doubt  that  the  name  "  Ignatius  Scholes  "  was  a  mistake 
for  "  Joseph  John  Scholes." 

Where  there  is  a  gift  to  A.  B.,  without  any  addition  or  description  No  person 

by  which  he  can  be  distinguished  or  identified,  and  it  cannot  be  »;'"w?™g 
•'  .  °  desonption. 

found  that  there  is  any  person  of  that  name  known  to  the  testator, 
it  seems  that  evidence  is  admissible  to  shew  that  there  is  a  person 
of  a  somewhat  similar  name  known  to  the  testator,  and  thus  to  lead 
to  the  inference  that  he  is  the  person  intended  by  the  gift.  In 
Masters  V.  Masters  (o),  the  testator  bequeathed  a  legacy  to  "  Mrs. 
Sawyer,"  and  as  it  could  not  be  found  that  any  person  of  that  name 
was  known  to  the  testator,  it  was  referred  to  the  Master  to  inquire 
whether  a  Mrs.  Swapper,  by  whom  the  legacy  was  claimed,  was  the 
person  intended.  So  in  Beaumont  v.  Fell  {p),  a  testator  bequeathed 
£500  to  "  Catherine  Eamley,"  which  was  claimed  by  a  person  whose 
name  was  Gertrude  Yardley  ;  it  appeared  that  there  was  no  such 
person  as  Catherine  Eamley ;  that  the  testator's  voice,  when  he 
made  his  will,  was  hardly  intelligible ;  that  the  testator  usually 
called  Gertrude  Yardley  by  the  name  of  "  Gatty,"  and  that  he  had 
often  declared  that  he  would  do  well  for  her.  The  M.R.  admitted 
the  evidence,  and  held  Gertrude  Yardley  to  be  entitled.  It  seems 
clear  that  the  evidence  of  the  testator's  intention  to  benefit  Gertrude 

(I)  34  Bea.  600.     Other  oases  in  which  Flood  v.  Flood,  [1902]  1  Ir.  R.  538. 
prior  wills  have  been  admitted  in  evi-  (m)  [1909]  1  Ch.  60. 

dence  are  Blunddl  v.  Oladstone,  1  Ph.  (ra)  68  L.  J.  Ch.  526. 

279 ;  8.C.,  Lord  Camoys  v.  Blundell,  1  H.  (o)  1  P.  W.  425. 

L.  C.  778  ;  Reynolds  v.  Whdan,  16  L.  J.  (p)  2  P.  W.  141. 

Ch.  434 ;  Re  Waller,  68  L.  J.  Ch.  526  ; 
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OHAPTEK  XV.  Yardley  was  wrongly  admitted,  the  case  not  falling  within  the  rule 
which  allows  the  admission  of  such  evidence  (q),  but  the  decision 
itself  seems  to  be  in  accordance  with  the  principle  on  which  Dowset 
V.  Sweet  and  Re  Hooper  were  decided  (r).  The  authority  of  Beau- 
mont V.  Fell  has  indeed  been  questioned  (s),  and  in  Mostyn  v. 
Mostyn  [t),  Lord  Brougham  treated  it  as  having  been  overruled 
by  Miller  v.  Travers  (m).  But  it  is  submitted  that  the  two  cases 
rest  on  different  principles  ;  for  in  Miller  v.  Travers  the  evidence 
tendered  would  have  contradicted  the  will,  while  in  Beaumont  v. 
Fell  the  evidence  explained  what  was  otherwise  unintelligible  {v). 
If  in  Miller  v.  Travers  the  testator  had  devised  all  his  estates  in  the 
county  (let  us  say)  of  Clane  (there  being  no  such  county),  would 
not  evidence  have  been  admissible  to  shew  that  he  had  estates  in 
the  county  of  Clare,  and  thus  to  lead  to  the  inference  that  he  meant 
them  to  pass  by  the  devise  ?  It  is  sometimes  said  that  the  admission 
of  such  evidence  is  an  infraction  of  the  rule  which  requires  wills 
to  be  in  writing,  but  if  so  the  rule  is  equally  infringed  by  the 
admission  of  evidence  to  supply  a  partial  blank  in  the  name  of  a 
legatee  (w). 
Total  blanks  "  But  though,  as  we  have  seen,"  says  Mr.  Jarman  (x),  "  cases  may 
to'^be^sup- "°  ^®  adduced  in  which  legacies  have  been  decreed  to  persons  to  whom 
plied.  not  any  part  of  the  description  in  the  will  applies,  yet  in  no  instance 

has  a  total  blank  for  the  name  been  filled  up  by  parol  evidence  {y). 
In  such  cases,  indeed,  there  is  no  certain  intent  on  the  face  of  the 
will  to  give  to  any  person  :  the  testator  may  not  have  definitely 
resolved  in  whoSa  favour  to  bequeath  the  projected  legacy  (z). 

(g)  Po3t,  p.  516.  16.     The  decision  in  Ee  Bacon's  Will, 

(r)  Chap.  XXXV.  31  Ch.  D.  460,  appears  to  contradict  the 

(«)  By  Mr.  Jarman,  in  the  first  edi-  statement  in  the  text.     But  the  oiroum- 

tion  o£  this  work,  p.  383  ;  and  by  Lord  stances  in  that  case  were  very  peculiar.- 

Abinger,  in  Doe,  v.  HiScochs,  5  Mee.  &  The  testatrix,  who  was  illegitimate  and 

W.  p.  371.     Mr.  Wigram  seems  to  think  left  no  next-of-kin,  made  her  will  on  a 

that  the  decision  in  Beaumont  v.  Fell  printed  form,  whereby,  after  giving  oer- 

was  correct,  except  so  far  as  the  M.R.  tain  legacies,  she  gave  all  her  residue 

admitted    evidence    of    the    testator's  "  unto  to  and  for  own  use 

declarations.     In  that  respect  thedeei-  and  benefit  absolutely,"  and  she  nomi- 

sion    was,    it    is    submitted,    clearly  nated  C.  "  to  pay  all  my  debts,  &o., 

erroneous.  to  be  executor  of  this  my  will."     Pro- 

(t)  5  H.  L.  C.  p.  168.  bate  of  the  will  was  granted  to  C.  as 

(u)  Supra.  executor.     It  was  held  by  Kay,  J.,  that 

(v)  The  distinction  is  clearly,  stated  under  the  special  circumstances  of  the 

bySirJ.  Strangein^HompaAirev.  Pcirce,  case,  parol  evidence  was  admissible  to 

2  Ves.  sen.  216.  rebut    the    presumption    against    the 

(w)  Infra;  p.  516.  executor,  and  that  C.  was  beneficially 

(x)  First  ed.  p.  383.  entitled  to  the  residue.     As   to  the 

(y)  See  Roper,  186,  citing  Winne  v.  general  rule  in  such  oases,  see  ante, 

LiUUkin,  2  Ch.  Ca.  51  ;  Baylis  v.  Att.-  p.  498. 

Gen.,  2  Atk.  239  ;   Ulrkh  v.  Zitchfield,  (z)  Per  Parke,  B.,  Doe  v.  Needs,  2  M. 

ib.  372  ;  Taylor  v.  Richardson,  2  Drew.  &  Wels.  139.  , 
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"  The  effect  of  partial  or  imperfect  descriptions,  however,  has  chapter  xv. 
often  come  under  consideration.  In  the  case  of  Hurd  v.  Hort  (a),  partial  ~ 
where  the  bequest  was  to  Lady  ,  Lord  Thurlow  considered  blanks 

it  as  equivalent  to  a  total  blank,  and,  therefore,  that  the  name  could 
not  be  supplied  by  parol  evidence.     But  in  Price  v.  Page  (6),  where 
the  Christian  name  only  was  omitted,  the  bequest  being  to 
Price,  son  of  Price,   Sir  R.  P.  Arden,  M.R.,  admitted  the 

claim  of  a  son  of  the  testator's  niece  of  that  name,  on  parol  evidence 
by  which  it  appeared  that  the  claimant  had  been  brought  up  by  the 
testator,  (who  had  no  other  relation  of  the  name  of  Price,)  and  had 
promised  to  provide  for  him  (66).  And  in  Abbot  v.  Massie  (c), 
where  the  bequest  was  to  Mr.  and  Mrs.  G.,  Lord  Loughborough 
directed  an  inquiry  as  to  who  Mrs.  G.  was.  Of  course,  if  there 
had  been  more  than  one  person  answering  to  the  imperfect 
description  in  the  will,  and  the  evidence  had  failed  to  point  out 
which  of  them  was  the  intended  object  of  the  testator's  bounty, 
the  bequest  would,  in  both  the  preceding  cases,  have  been  void  for 
uncertainty  "  (d). 

It  is  clear  that  blanks  may  be  supplied  by  reference  to  the  context 
of  the  will,  and  for  this  purpose  the  Court  is  entitled  to  look  at  the 
original  will  as  well  as  at  the  probate  copy  (e). 

At  the  conclusion  of  his  judgment  in  Blundell  v.  Gladstone,  the  Evidence 
V.-C.  said  he  decided  the  case  upon  the  words  of  the  will,  coupled  ad^liWe 
with  that  evidence  only  which  had  been  given  as  to  the  state  of  the  though  im- 
Weld  family  at  the  date  of  the  will,  and  which  he  thought  was  the 
only  part  of  the  evidence  which  ought  to  be  received  (/).     But 
besides  that  evidence,  there  was  parol  evidence  {g)  of  the  testator 
having,  both  before  and  after  making  his  will,  and  even  after  the 
correction  of  his  mistake,  repeatedly  called  the  possessor  of  Lulworth 
by  the  name  of  Edward  Weld.     This  evidence  had  been  received  in 
the  Master's  office,  and  in  delivering  the  opinion  of  the  judges  in 

(a)  3  Br.  C.  C.  311 ;  see  also  1  M.  &  name    was    left   blank,    the    bequest 

So.  351.  being     to     "  Percival    ,     of 

(6)  4   Ves.    680.      Compare  Oill  v.  Biighton,"  and  evidence  was  admitted 

Bagshaw,  L.  R.,  2   Eq.  746 ;    ante,  p.  to   shew  who    was    intended  ;  and  in 

472.  Estate  of  Hubhuck,  [1905]  P.  129,  where 

(66)  Sic  in  the  original  text.     It  will  the   testatrix   gave    all    her    property 

be  noticed    that    the   M.R.   admitted  "  unto    my    granddaughter                ," 

evidence  that  the  testator  had  promised  and  appointed  her  executrix,  evidence 

to  provide  for  his  niece's  son,  but  this  was  admitted  to  shew  which  of  the 

would  probably  not  be  allowed  at  the  testatrix's  three    granddaughtera    was 

present  day.     See  post,  p.  516.  intended.     See  also  Phelan  v.  Slattery, 

(c)  3  Ves.  148 ;  see  Clayton  v.  Lord  19  L.  R.  Ir.  177. 

Niigent,  13  M.  &  W.  200.  (e)  Be  Harrison,  30  Ch.  D.  390  ;  Fm- 

(5)  The  same  rule  was  followed  in  niss  v.  Phear,  36  W.  R.  521. 

PhiUipa  V.  Barker,  1  Sm.  &  G.  583.    In  (/)  11  Sim.  488. 

In  bonis  De  Rosaz,  2'P.  D.  66,  the  sur-  (g)  lb.  470. 
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CHAPTER  XV.  D.  P;  (where  the  suit  was  carried),  Parke,  B.,  said,  they  thought  it 
was  rightly  received  (A).  Hence  it  is  to  be  inferred  that  evidence  (to 
which,  upon  the  principles  discussed  in  this  chapter,  there  is  per  se 
no  objection)  of  facts  connected  with  the  case,  and  which  may  by 
possibility  influence  the  construction  of  the  will,  is  admissible, 
although  ultimately  it  is  found  to  be  immaterial  and  has  to  be 
excluded  from  consideration  {i). 

Rule  as  to  VIII.— Ambiguity— Evidence  of  Intention  (ii). — The  admission 

Cent*ambi  °^  rejection  of  parol  evidence  is  commonly  said  to  depend  in  all 
guities,  how  cases  on  the  canon,  which  rejects  it  in  the  case  of  -patent  ambiguities, 
indecidinron  o^  ^'^^^^  which  appear  upon  the  face  of  the  will,  and  admits  it  in 
admissibility  the  case  of  latent  ambiguities,  or  those  which  seem  certain,  for  any- 
thing that  appears  upon  the  face  of  the  will,  but  there  is  some 
collateral  matter,  out  of  the  will,  that  breeds  the  ambiguity  {j). 
And  this  ambiguity  being  raised  by  parol  evidence,  may,  it  is  said, 
be  fairly  removed  by  the  same  means.  But  upon  examination  the 
maxim  proves  not  to  be  an  universal  guide  ;  for,  on  the  one  hand, 
there  are  many  recognized  authorities  for  the  admission  of  parol 
evidence  to  explain  ambiguities  appearing  on  the  face  of  the 
will  (k),  while,  on  the  other  hand,  the  existence  of  a  latent 
ambiguity  will  certainly  not,  as  appears  sometimes  to  have  been 
supposed,  warrant  the  admission  in  all  cases  indiscriminately  of 
parol  evidence  to  shew  what  the  testator  meant  to  have  written 
as  distinguished  from  what  is  the  meaning  of  the  words  he  has 
used  (1).  It  is  to  the  admissibility  of  this  species  of  evidence 
that  attention  is  now  to  be  turned.  To  say  that  such  evidence  is 
admissible,  because  the  ambiguity  complained  of  has  been  raised  by 
the  extrinsic  facts,  is  to  lose  sight  of  the  essential  difference  between 
the  nature  and  effect  of  the  evidence  which  raises  the  ambiguity, 
and  that  by  which  it  is  to  be  removed  ;  for  the  former  is  confined 
to  a  development  of  facts  with  reference  to  which  the  will  was 
written,  and  to  which  the  language  of  the  will  expressly  or  tacitly 
refers  ;  and,  therefore,  it  lies  within  the  strict  limits  of  exposition, 

{h)  1  H.  L.  Ca.  778,  nom.  Gamoya  v.  the  present  editor. 

Blunddl.  (j)  Bacon's  Maxims,  Reg.  23. 

(i)  See  also  Lowe  v.  Lord  Hunting-  (k)  Dor  d.  Oord  v.  Needs,  2  M.   & 

tower,  4  Russ.  532,  n.  ;  Sayer  v.  Sayer,  Wels.  129  ;  Doe  d.  Smith  v.  Jersey,  2  B. 

7  Hare,  381,  Wigr.  Wills,  pi.  103.  &  B.  553  ;  Fonnereauv.  Poyntz,  I  Br.  C. 

{ii)  The   two   following   paragraphs  C.  472 ;  Golpoys  v.  Colpoys,  Jao.  451, 

are  taken  verbatim  from  the  third  edi-  Wigr.  Wills,  65,  66,  178,  whence  the 

tion  of  this  work,  by  Messrs.  Wolsten-  views  expressed  in  the  text  have  been 

holme    and    Vincent,    pp.     399    seq.  adopted. 

Note  (o)  on  p.  617  has  been  added  by  (i)  See  oases,  ante,  p.  485,  n.  {j). 
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which  it  cannot  be  denied  that  the  latter  transgresses  (m).  To  chapter  xv. 
render  the  ground  tenable,  it  must  be  taken  to  support  the  proposi- 
tion only  so  far  as  it  asserts,  that,  if  an  ambiguity  is  introduced  into 
an  otherwise  unambiguous  will  by  parol  evidence  of  the  state  of 
the  testator's  family,  or  other  circumstances,  that  ambiguity  may 
be  removed  by  further  evidence  of  the  same  nature  {%).  But  in 
admitting  this  interpretation  of  the  rule,  all  distinction  between 
patent  and  latent  ambiguities  is  lost,  for  in  every  case  the  Judge  by 
whom  a  will  is  to  be  expounded  is  entitled  to  be  placed,  by  a 
knowledge  of  all  the  material  facts  of  the  case,  as  nearly  as  possible 
in  the  situation  of  the  testator  when  he  wrote  it.  A  patent  ambi- 
guity, it  is  true,  may  not  be  explained  by  any  other  kind  of  evidence, 
and  so  far  the  first  branch  of  the  canon  is  undoubtedly  true  {nn). 
But  by  our  hypothesis  to  this  precise  extent,  and  no  further,  is 
the  latter  branch  true  also.  We  come,  therefore,  to  the  conclusion 
either  that  the  distinction  taken  by  the  canon  between  latent  and 
patent  ambiguities  is  an  unsubstantial  one,  or  that  the  proposition 
does,  in  its  second  branch,  assert  the  admissibility  of  evidence  to 
shew  the  testator's  intention  (as  distinguished  from  the  meaning  of 
his  written  words) ;  and  that,  consequently,  if  true,  its  application 
must  be  confined  to  a  special  class  of  cases. 

It  remains  for  us  to  see  in  what  cases,  if  any,  such  evidence  is 
admissible.  Suppose,  then,  that  evidence  has  been  given  of  all  the 
material  facts  and  circumstances  of  the  case,  and  that  these  have 
ultimately  raised  an  ambiguity  by  disclosing  the  existence  of 
more  than  one  object  or  subject  to  which  the  words  are  equally 
applicable  (o).  The  uncertainty  as  to  which  of  these  was  in  the 
testator's  contemplation  would,  if  the  investigation  stopped  here, 
necessarily  be  fatal  to  the  gift.  Under  these  peculiar  circumstances, 
however,  declarations  of  the  testator  or  other  direct  evidence 
of  his  intention  are  admissible  to  clear  up  the  ambiguity,  by  pointing 

(m)  See  Wigr.  Wills,  121 ;  per  Rom-  another  object  or  subject  which  it  does 

illy,  M.R.,  Stringer  v.  Gardiner,  27  Beav.  not  accurately  describe  ;    evidence    of 

38.  intention  was  rejected  on  this  ground 

(n)  Per  Alderson,  B.,  13  M.  &  Wels.  in  Horwood  v.  Griffith,  4  D.  M.  &  G.  700. 

204.  See  also   Re  Mayo,  [1901]  1  Ch.  404, 

(nn)  Oheyney's   Case,    5  Rep.    68b ;  where  a  testator  bequeathed  property 

Oastledon  v.  Turner,  3  Atk.  257  ;  Clay-  to  the  three  illegitimate  children  of  Mrs. 

ton  V.  Lord  Niigent,  13  M.  &  Wels.  200  ;  A.  B.     In  fact,  A.  B.  had  four  illegiti- 

Strode  v.  Riissell,  2  Vern.  625.  mate  children,  but  in  the  absence  of  any 

(o)  [It  is  hardly  necessary  to  point  out  evidence  to  shew  that  the  testator  knew 

that,  in  accordance  with  the  general  of  the  existence  of  the  eldest  child,  no 

principle  stated  ante,  p.  488,  if  there  ambiguity  arose,  and  it  was  held  that 

is  an  object  or  subject  which  correctly  the  other  three  were  entitled.     Farwell, 

answers   the   description  in   the   will,  J.,  seems  to  have  doubted^whether,  if 

parol  evidence  is  not  admissible  to  shew  the  ambiguity  had  arisen,  evidence  of 

that  the  gift  was  intended  to  include  intention  would  have  been  admissible.] 
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tion." 


Effect  where 
there  are  two 
subjects  or 
objects 
answering  to 
description. 


Evidence  ad- 
mitted to 
shew  which  of 
two  persons 
answering  to 
the  name  was 
intended. 


out  (if  tiiey  can)  the  actual  subject  or  object  of  gift,  among  the 
several  properties  or  persons  answering  to  the  description.  Of 
this  nature  are  the  examples  given  by  Lord  Bacon,  in  illustration  of 
the  maxim,  "  Ambiguitas  verborum  latens  verificatione  suppletur  ; 
nam  quod  ex  facto  oritur  ambiguum  verificatione  facti  toUitur  "  ; 
and  are  styled  by  him  cases  of  equivocation  (p). 

Thus,  where  a  testator  devises  his  manor  of  Dale,  and  it  is 
found  that  he  had  at  the  date  of  his  will  two  manors,  North  Dale 
and  South  Dale,  evidence  may  be  adduced  to  shew  which  of  them 
was  intended  (q).  Again,  if  a  testator,  having  two  closes  in  the 
occupation  of  A.,  devises  all  that  his  close  in  A.'s  occupation, 
evidence  is  admissible  to  prove  which  of  the  two  closes  he  meant  to 
devise  (r). 

If  no  sufficient  evidence  is  forthcoming,  the  gift  is  void  for 
uncertainty  (s). 

The  same  principle,  of  course,  is  applicable  (and  it  has  been  most 
frequently  apphed)  to  the  objects  of  a  devise.  Thus,  in  Lord 
Cheyney's  Case  (t),  it  was  resolved  that  if  a  man  have  two  sons, 
both  baptized  by  the  name  of  John,  and,  conceiving  that  the  elder 
(who  had  been  long  absent)  is  dead,  devises  his  lands,  by  his  will 
in  writing,  to  his  son  John,  generally,  and  in  truth  the  elder  is 
living  ;  in  this  case  the  younger  son  may  produce  witnesses  to  prove 
his  father's  intent,  that  he  thought  the  other  to  be  dead,  or  that  he, 
at  the  time  of  the  wiU  made,  named  his  son  John  the  younger ; 
for,  observes  Lord  Coke,  no  inconvenience  can  arise,  if  an  averment 
in  such  case  be  taken  (u) ;  because  he  who  sees  such  will,  ought  at 
his  peril  to  inquire  which  John  the  testator  intended  ;  which  may 
easily  be  known  by  him  who  wrote  the  will,  and  others  who  were 
privy  to  his  intent. 

So,  in  Jones  v.  Neivman  {v),  where  a  testatrix  devised  to  John 

Cluer  of  Calcot.    There  were  two  persons,  father  and  son,  of  that 

name,  and  evidence  was  admitted  to  shew  which  was  intended. 

One  of  them  had  subsequently  died  in  the  testatrix's  lifetime ; 

but,  of  course,  that  could  not  influence  the  construction.    So, 

to  render  it  necessary  to  the  complete- 
ness of  a  title  derived  under  a  devisee, 
that  it  should  be  ascertained  that  there 
is  not  more  than  one  person  answering 
to  the  description ;  but  this  is  seldom 
attended  to  in  practice,  unless  some 
discrepancy  occurs  between  the  terms 
of  the  will  and  the  actual  name  or  addi- 
tion of  the  claimant."  (Note  by  Mr. 
Jarman,  first  ed.  p.  372.) 
{v)  W.  Bl.  60. 


(p)  See,  as  to  the  meaning  of  the  word 
amhiguitj/,  Wigr.  Wills,  pi.  210 ;  do. 
Q.  Tuso.  III.  9. 

(3)  Per  Tindal,  C.J.,  in  Miller  v. 
Tmvers,  1 M.  &  Sc.  346. 

(r)  Richardson  v.  Watson,  4  B.  &  Ad. 
787  (where  the  evidence  was  insuffi- 
cient); Asten  v.  Aslen,  [1894]  3  Ch. 
260 ;  ante,  pp.  460,  502. 

(s)  Richardson  v.  Watson,  supra. 

(t)  5  Rep.  68  b. 
.    (u)  "  But  the  effect  of  the  doctrine  is 
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where  a  testator  bequeathed  a  legacy  to  "  W.  E.,  his  farming  chapter  xv. 

man,"  and  it  appeared  he  had  two  farming  men  of  that  name,  Declarations 

evidence  of  the  testator's  declarations  in  favour  of  one  of  them  was  °*  testator 

admitted   {w).  admitted. 

Again,  in  Doe  d.  Morgan  v.  Morgan  (x),  where  a  testator  devised 
certain  property  to  his  nephew  Morgan  Morgan,  and  then  in  the 
same  will  devised  other  property  to  his  nephew  Morgan  Morgan, 
of  the  village  of  Mothvey.  It  appeared  that  the  testator  had  two 
nephews  of  this  name,  one  of  whom  lived  at  Mothvey,  and  the 
other  elsewhere ;  it  was  contended  that  as  the  first  devise  was  to 
Morgan  Morgan  simpliciter,  and  the  second  devise  to  Morgan 
Morgan  of  Mothvey,  it  was  to  be  presumed  that  the  testator  in 
making  this  distinction  had  different  persons  in  his  contemplation, 
and  that,  this  being  apparent  on  the  face  of  the  will,  parol  evidence 
to  the  contrary  was  inadmissible  ;  but  the  Court  held  that  evidence 
of  the  testator's  oral  declarations,  made  at  the  time  of  the  will,  was 
admissible. 

In  Doe  d.  Gord  v.  Needs  (y),  there  was  a  devise  to  George  Gord, 
the  son  of  John  Gord  ;  another  to  George  Gord,  the  son  of  George 
Gord ;  and  a  third  to  George  Gord,  the  son  of  Gord.  The 
Court  of  Exchequer  held,  that  evidence  of  the  testator's  declarations, 
that  he  intended  George  Gord,  the  son  of  George  Gord,  to  take  the 
property  devised  to  George  Gord,  the  son  of  Gord,  was  admissible  : 
that  it  was  clear  the  testator  had  selected  a  particular  object  of  his 
bounty  ;  though  if  there  had  been  a  blank  before  the  name  of  Gord 
the  father,  that  might  have  made  a  difference  :  that  if  there  had 
been  no  mention  in  the  wUl  of  any  other  George  Gord,  the  son  of  a 
Gord,  evidence  of  the  testator's  declarations  would  undoubtedly 
have  been  admissible,  upon  the  authorities,  which  were  aU  charac- 
terized by  the  fact  that  the  words  of  the  wiU  did  describe  the  object 
or  subject  intended,  and  the  evidence  of  the  testator's  declarations 
had  not  the  effect  of  varying  the  instrument  in  any  way  whatever  ; 
it  only  enabled  the  Court  to  reject  one  of  the  subjects  or  objects 
to  which  the  description  applied,  and  to  determine  which  of  the 

{w)  Reynolds  v.  Whdan,  16  L.  J.  Ch.  here  :  see  per  Wood,  V.-C,  in  Re  Felt- 

434.     The  evidence  was   that  by  an  ham,  1  K.  &  J.  532,  ante,  p.  512. 
earlier  will,  made  before  the  unsuccessful  (x)  1  Cr.  &  M.  235.     Compare  ffeoiy 

claimant  entered  his  service,  the  tes-  v.  Healy,  Ir.  R.,  9  Eq.  418. 
tator  gave  W.  R.,  "  one  of  my  farming  (y)  2   M.    &    Wels.    129.     See   also 

men,"  a  legacy,  and  that  before  the  date  Phillips  v.  Barker,  1  Sm.  &  Gif.  583. 

of  his  last  will  he  told  a  witness  that  In  Re  Mayo,  [1901]  1  Ch.  404,  Farwell, 

he  had  given  "  Old  Will  "  50Z.,  and  in-  J.,  expressed  doubts  whether  Doe  v. 

tended  to  leave  him  1001.  ;  if  the  Court  Needs  would  be  followed  by  the  Coiuii 

reUed  on  the  evidence  as  to  the  earlier  of  Appeal  at  the  present  day. 
will,  the  case  does  not  properly  belong 
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two  the  devisor  understood  to  be  signified  by  the  description  which 
he  used  in  the  will :  that  the  mention  in  other  parts  of  the  will  of 
two  persons,  each  answering  the  description  of  George  the  son  of 
Gord,  had  no  more  effect  for  this  purpose  than  proof  by  extrinsic 
evidence  of  the  existence  of  such  persons,  and  that  they  were  known 
to  the  devisor,  would  have  had :  and  that  though  the  claimant 
imder  the  devise  in  question  was  more  perfectly  and  fully  described 
in  another  part  of  the  wiE,  still  he  was  correctly,  however  imperfectly, 
described  by  that  devise. 

In  Doe  d.  Allen  v.  Allen  {z),  a  testatrix  devised  her  land  to  her 
brother  T.  A.  for  his  life,  and  after  his  decease  to  John  A.,  grandson 
of  her  said  brother  T.  A.,his  heirs  and  assigns,  charged,  nevertheless, 
with  the  bequest  of  lOOZ.  to  each  and  every  of  the  brothers  and 
sisters  of  the  said  John  A.  At  the  time  of  making  the  will,  there 
were  two  grandsons  of  T.  A.,  each  named  John  ;  but  one  of  them, 
the  lessor  of  the  plaintiff,  had  brothers  and  sisters  ;  the  other,  the 
defendant,  had  none  :  it  was  held,  that  the  bequest  to  the  brothers 
and  sisters  of  the  said  John  A.  did  not  contain  a  description  of  the 
devisee,  so  as  to  exclude  extrinsic  evidence  in  favour  of  the  defend- 
ant's claim,  as  it  would  have  applied  to  after-bom  brothers  and 
sisters ;  and  that  a  declaration  by  the  testatrix,  of  her  intention 
in  the  defendant's  favour,  was  admissible. 

On  the  other  hand,  in  Doe  d.  Westlake  v.  Westlalce  (a),  where  the 
devise  unto  "  Matthew  Westlake,  my  brother,  and  to  Simon  West- 
lake  my  brother's  son  "  ;  and  it  appeared  by  the  evidence,  that  the 
testator  had  three  brothers,  Thomas,  Richard,  and  Matthew,  each 
of  whom  had  a  son  named  Simon ;  Thomas  and  Richard  were 
mentioned  in  previous  parts  of  the  will :  the  Court  of  King's  Bench 
held  (and  that  in  perfect  consistency  with  the  preceding  cases  (6)  ), 
that  the  fact  of  there  being  several  brothers'  sons  named  Simon 
did  not  raise  a  latent  ambiguity,  so  as  to  let  in  evidence  of  oral 
declarations  made  by  the  testator  respecting  his  intention ;  it 
being  clear,  on  the  face  of  the  will,  that  the  nephew  intended  was 
the  son  of  Matthew.  "  My  brother's  son  "  evidently  meant  the 
son  of  that  brother  who  was  then  particularly  in  his  mind. 


{z)  12  Ad.  &  Ell.  451.  In  Bennett  v. 
Marshall,  2  K.  &  J.  740,  the  case  of  two 
persons,  one  with  several  Christian 
names,  the  other  with  only  one,  that 
one  being  identical  with  the  first  Chris- 
tian name  of  the  former,  was  considered 
to  be  the  same  as  the  case  of  two  per- 
sons bearing  the  same  name.  It  is  not 
stated,  however,  what  was  the  nature  of 


the  parol  evidence  admitted.  See  also 
per  Malins,  V.-C,  Webber  v.  Corbett,  L. 
R.,  16  Eq.  518. 

(a)  4  B.  &  Aid.  57  ;  see  also  Douglas 
V.  Fellows,  Kay,  114;  Webber  v.  Cor- 
bett, L.  R.,  16  Eq.  518;  and  cf.  Fleming 
V.  Fleming,  1  H.  &  C.  242  ;  Healy  v. 
Healy,  Ir.  R.,  9  Eq.  418. 

(6)  See  Wigram.  Wills,  pi.  144. 
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And  the  result  would  doubtless  be  the  same  where  the  evidence    chaptbk  xv. 
of  surrounding  circumstances  disclosed  reasons  for  the  testator  —or  by  sur- 
preferring  one  person  to  another  of  the  same  name  (c) :   for  there  rounding  cir- 
is  properly  no  "  ambiguity  "  until  all  the  facts  of  the  case  have  """^  *°°*^' 
been  given   in   evidence,   and  found   insufficient   for  a   definite 
decision  (d). 

Again,  if  the  person  intended  to  be  benefited  can  be  ascertained  Evidence  of 
by  some  definite  rule  of  construction,  evidence  of  intention  is,  it  ^*^tt^  ""' 
seems,  inadmissible  (e).  For  example,  as  Mr.  Jarman  observes  (/),  against  rule 
"  relative  pronouns,  which  have  no  independent  force  or  signifi-  tion°"^  '^"° 
cation,  but  whose  effect  depends  wholly  upon  the  position  which 
they  occupy  in  the  instrument,  cannot,  by  means  of  parol  evidence, 
be  shifted,  so  as  to  relate  to  a  different  antecedent.  Thus,  in 
Castledon  v.  Tv/rner  (g),  where  a  testator  had  made  dispositions 
in  his  will  to  several,  and  but  two  women  were  mentioned  through- 
out the  whole  will,  viz.  his  wife  and  his  niece,  and,  in  the  latter 
part  of  the  will,  a  particular  estate  was  devised  to  '  her '  for  and 
during  her  natural  life — Lord  Hardwicke  refused  to  receive  parol 
evidence  for  the  purpose  of  shewing  to  which  of  the  two  women 
'her'  referred;  his  Lordship  thinking  that  the  offering  it  was  an 
attempt  contrary  to  the  principles  of  the  Court,  because  it  would 
tend  to  put  it  in  the  power  of  witnesses  to  make  wills  for  testators. 
And  his  Lordship  held,  that,  although  '  her  '  was  a  relative  term,  it 
related  to  the  wife,  upon  the  ground  that,  throughout  the  will,  in 
other  places,  '  her  '  seemed  to  relate  to  the  wife  "  (A).  So,  where 
the  gift  is  to  "  the  two  children  of  A.,"  and  A.  has  four  children, 
and  there  is  nothing  in  the  context  of  the  will  or  the  circum- 
stances to  shew  which  two  are  meant,  the  ordinary  rule  applies  {i), 
and  all  four  children  share  in  the  gift :  evidence  of  intention  is 
therefore  not  admissible  (/). 

The  rule  that  extrinsic  evidence  is  admissible  to  prove  that  two 

legacies  given  by  the  same  instrument  to  the  same  person  were 

(c)  Careless  v.  Careless,  \  Mer.  384 ;  upon  terms  which  imply  a  trust  was 

Jefferies  v.  Michell,  20  Beav.  15.  intended  to  take   beneficially ;    Barrs 

{d)  Wigr.  WiUs,  Prop.  VI.  and  VII.  v.  Fewkes,  34  L.  J.  Ch.  522. 
(e)  "  Where  the  presumption  arises  (i)  Post,  Chap.  XLTI,  a.  10. 

from  the  construction  of  words  simply,  (j)  Matthews  v.  Foulshaw,  11  L.  T. 

guA  words,  no  evidence    can    be    ad-  82,  citing  DanieU  v.  Daniell,  3  De  G.  & 

mitted  "  :    per   Lord   Thurlow,    Coote  S.  337,  where,  however,  the  point  was 

V.  Boyd,  2  Br.  C.  C.  p.  527.  not  decided.     In  Re  Mayo,  [1901]  1  Ch. 

(/)  First  ed.  p.  361.  404,  the  point  did  not  arise,  but  Par- 

(g)  3  Atk.  257,  cit.  2  Ves.  sen.  216.  well,  J.,  expressed  an  opinion  that  evi- 

(h)  Parol  evidence  is  also  inadmis-  dence  of  intention  is  not  admissible  in 

sible  for  the  purpose  of  raising  a  case  these  cases.     Hampshire  v.   Peirce,  2 

of  election,  Chmentson  v.  Qandy,  1  Kee.  Ves.  sen.  216,  was  wrongly  decided  on 

309,  post,  pp.  541  seq. ;  or  of  shewing  this  point :  5  M.  &  W.  371. 
that  a  person    to    whom  property  is 
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intended  to  be  cumulative,  but  not  to  prove  that  two  legacies 
given  by  different  instruments  to  the  same  person  were  intended 
to  be  substitutional,  rests  on  the  same  principle  (k). 

In  Webber  v.  Corbett  (I),  there  was  a  specific  bequest  to  "  my 
niece  Clara  "  and  another  to  "  my  niece  Laura  "  both  of  them  being 
described  as  daughters  "  of  my  brother  John  Webber  "  ;  in  a  later 
part  of  the  will  there  was  a  legacy  of  501.  "  to  each  of  my  nieces 
Kate  G.,  Hannah  T.,  Harriet  Bird,  and  Laura  Webber,"  and  a 
bequest  of  lOOZ.  to  "  each  of  my  nieces  the  said  Clara  Webber, 
Laura  Webber,"  and  others,  and  "  the  said  Laura  Webber  "  was 
one  of  the  residuary  legatees ;  in  addition  to  Laura  Webber,  the 
daughter  of  John,  the  testatrix  had  a  niece  Laura  F.  T.  Webber, 
whom  she  was  in  the  habit  of  calling  Laura ;  this  Laura  Webber 
and  Kate  G.,  Hannah  T.,  and  Harriet  Bird  were  daughters  of 
William  Webber.  Malins,  V.-C,  held  that  Laura,  the  daughter 
of  John  Webber,  was  entitled  under  all  the  gifts.  The  decision 
seems  open  to  question  ;  the  V.-C.  himself  thought  that  the  fact  of 
the  legacies  of  50Z.  being  given  to  persons  who  were  aU  daughters  of 
William,  and  the  absurdity  of  giving  separate  legacies  of  501.  and 
lOOZ.  to  the  same  person,  pointed  strongly  to  the  conclusion  that 
the  legacy  of  501.  was  intended  for  Laura  F.  T.  Webber,  but  he  laid 
it  down  as  a  general  rule  of  construction  that  where  a  legatee  is 
once  accurately  described  in  a  will,  every  subsequent  reference  to 
a  person  of  that  name  must  mean  the  legatee  so  described.  It  is 
submitted  that  there  is  no  such  rule. 

"  There  seems  to  be  no  doubt,"  says  Mr.  Jarman  (m),  "  though  it 
has  never  been  distinctly  decided,  that  the  principle  of  the  preceding 
cases  {n)  applies  to  a  devise  to  a  person  sustaining  a  given  character, 
as  'to  my  brother,  son,'  &c.,  without  specification  of  name;  so 
that  if  the  fact  should  happen  to  be,  that  there  were  more  persons 
than  one  to  whom  the  description  applied,  parol  evidence  would 
be  admissible  to  shew  which  of  them  was  the  intended  object  of 
gift ;  for,  as  the  uncertainty  does  not  appear  until  the  parol  evidence 
discloses  the  plurality  of  persons  answering  to  the  terms  of  the  will, 
it  seems  to  be  an  instance  of  the  ambiguitas  latens.  In  several 
reported  cases,  indeed,  devises  of  this  kind  have  failed,  on  account 
of  the  uncertainty  of  the  object ;  but  in  none  of  them  does  parol 
evidence  appear  to  have  been  offered  to  remove  the  ambiguity. 


(i)  Hurst  V.  Beach,  5  Madd.  351 ;  Lee 
V.  Pain,  4  Ha.  201.  "  In  all  these  cases 
the  evidence  is  received  in  support  of 
the  apparent  effect  of  the  instrument, 
and  not  against  it,"  per  Leach,  V.-C, 
Hurst  V.  Beach,  supra.     As  to  Hubbard 


v.  Alexander,  3  Ch.  J).  738,  see  Chap. 
XXX.  s.  7. 

(I)  L.  B.,  16  Eq.  515. 

(m)  First  ed.  p.  375. 

(n)  Lord  Gheyney's  case,  Jones  v. 
Newman,  and  Doe  v.  Morgan. 


AMBIGUITY — fiVIDENCl!   OF  iNTENtlOlf.  523 

"  Thus,  in  Bowset  v.  Sweet  (o),  a  bequest  to  the  son  and  daughter  chapter  xv. 
of  W.  W.  was  held  to  be  void  as  to  the  son,  on  account  of  there  being 
more  than  one.  So,  in  Boe  d.  Hayter  v.  Joinville  (p),  one  of  the 
grounds  on  which  the  devise  to  the  testator's  '  brother  and  sister's 
family '  failed  was,  that  there  were  children  of  two  sisters  of  the 
testator,  one  living  and  one  dead,  and  it  did  not  appear  which  of 
them  was  intended." 

In  Phelan  v.  Slattery  (q),  where  a  testator  devised  property  to 
"  my  nephew,"  evidence  was  admitted  to  shew  which  nephew  was 
intended.  But  in  Estate  ofHubhuck  (r),  where  the  gift  was  to  "  my 
granddaughter  ,"  evidence  of  intention  was  admitted 

on  the  ground  of  the  blank,  and  Gorell  Barnes,  P.,  seemed  to  think 
that  if  the  gift  had  been  to  "  my  granddaughter  "  simply,  the 
evidence  would  have  been  inadmissible.  It  is  submitted,  however, 
that  Mr.  Jarman's  statement  of  the  principle  is  correct,  and  that  it 
is  supported  by  the  authority  of  Lord  Thurlow  (s). 

Mr.  Jarman  continues  (i)  :  "  Sometimes  it  happens  that  one  part  Wheropart  of 
of  the  description  applies  to  each  of  the  several  claimants  in  common,  amiSto" 
and  another  part  to  neither  of  them ;    as  in  the  case  of  Still  v.  each  of 
Hoste  (m),  where  a  testator  bequeathed  a  legacy  to  Sophia  StiU,  pe^ons, 
daughter  of  Peter  Still.     Still  had  two  daughters  only,  Selina  and  ^.nd  part 
Mary  Anne  ;    and,  upon  evidence  of  Selina  being  intended  by  the  evidence 
testator,  she  was  held  to  be  entitled.     It  is  clear  that,  if  Selina  had  admitted, 
been  the  only  daughter,  her  claim  might  have  been  supported  on 
the  terms  of  the  will,  without  the  aid  of  extrinsic  evidence." 

So,  in  Price  v.  Page  (v),  where  a  testator  gave  a  legacy  to 

Price,  the  son  of Price.     The  report  states  that  the  plaintifE 

was  the  only  person  who  claimed  the  legacy,  but  the  executors 
raised  the  question  whether  the  father  of  the  plaintifi,  to  whom  the 
description  was  equally  applicable,  was  not  intended.  Evidence 
was  admitted  and  relied  on  by  Sir  E.  P.  Arden,  M.E.,  that  the 
testator  had  said  that  he  had  or  would  provide  for  the  plaintiff,  and 
that  he  had  left  him  something  by  his  will. 

Of  the  two  cases  last  cited,  it  was  said  by  Lord  Abinger,  C.B.  {w), 

(o)  Amb.  175.  («)  6  Mad.  192.     The  evidence  was 

(p)  3  EsCst,  172.     The  decision  in  Be  that  of  the  attorney  who  made  the  will, 

Stephenson,  [1897]  1  Ch.  75,  also  seems  and  another  person :  the  question  was 

to  have  proceeded  on  the  absence  of  referred  to  the  Master.     See  also  In 

evidence  of  intention.  bonis  Brake,  6  P.  D.  217. 

(?)  19  L.  R.  Ir.  177.  {v)  4  Ves.  679. 

(r)  [1905]  P.  129  ;  supra,  p.  515,   n.  (w)  In  Doe  v.  Hiscocks,  5  M.  &  Wels. 

(d).  370.     His  remarks  included  Careless  v. 

(s)  In  Delmare  v.  Bobello,  1  Ves.  jun.  Careless,  1  Mer.  384,  but  in  that  case 

415.  evidence  of  intention  was  not  required  : 

(t)  First  ed.  p.  378.  ante,  p.  521. 
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that  they  did  not  materially  differ  from  the  class  immediately  pre- 
ceding. That  they  differed  indeed  in  this,  that  the  equivocal 
description  was  not  entirely  accurate  (a;) ;  but  they  agreed  in  its 
being  (although  inaccurate)  equally  applicable  to  each  claimant ; 
and  that  they  aU  concurred  in  this,  that  the  inaccurate  part  of  the 
description  was  either,  as  in  Price  v.  Page,  a  mere  blank,  or,  as  in  the 
other  two  cases,  appUcable  to  no  person  at  all.  That  these,  there- 
fore, might  fairly  be  classed  also  as  cases  of  equivocation,  and  in 
that  case  evidence  of  the  intention  of  the  testator  seemed  to  be 
receivable. 

There  is  yet  another  class  of  cases  in  which  it  has  been  made  a 
question,  whether  evidence  of  the  nature  now  imder  consideration 
can  be  legally  admitted,  namely,  where  the  description  in  the  will, 
taken  altogether,  answers  to  no  person  or  thing,  but  part  of  it  applies 
to  one,  and  part  to  another.  Cases  are  to  be  met  with,  supporting 
the  conclusion,  that  a  testator's  declarations  are  admissible  to  shew 
which  of  the  imperfectly-described  persons  or  things  he  intended 
to  be  the  object  or  subject  of  the  gift  («/).  But  in  Doe  d.  Hiscochs 
V.  Hiscochs  (2),  where  part  of  the  description  in  the  will  applied 
to  one  person  and  part  to  another,  the  Court  of  Exchequer  rejected 
evidence  of  the  testator's  declarations,  at  the  time  of  giving  instruc- 
tions for  his  wUl,  respecting  his  actual  intention.  The  devise  was 
to  the  testator's  son  John  H.  for  Ufe,  and  on  his  decease  to  his 
(testator's)  grandson  John  H.,  eldest  son  of  the  said  John  H.  for 
life,  and  on  his  decease  to  the  first  son  of  the  body  of  his  said 
grandson  John  H.,  in  tail  male,  with  other  remainders  over.  At 
the  time  of  making  the  will,  the  testator's  son  John  H.  had  been 
twice  married ;  he  had  by  his  first  wife  one  son,  Simon ;  by  his 
second  wife  an  eldest  son  John,  and  other  younger  children,  sons 
and  daughters.  It  was  held,  that  evidence  of  the  instructions 
given  by  the  testator  for  his  will,  and  of  his  declarations  after  its 
execution,  was  not  admissible  to  shew  which  of  these  two  grandsons 
was  intended  by  the  description  in  the  wUl.  Lord  Abinger,  in 
delivering  the  judgment  of  the  Court,  reviewed  most  of  the  principal 
cases  on  this  subject.  In  the  opinion  of  the  Court  there  was  but 
one  case,  in  which  evidence  was  admissible,  of  the  testator|s  declar- 
ations, of  the  instructions  given  for  his  will,  and  other  circumstances 

(x)  Legal     certainty,     not     perfect  632,  sometimes  cited  in  support  of  the 

accuracy,  is  required,  see  Wigr.  Wills,  same  doctrine,  it  does  not  appear  that 

pi.  186.  any  declarations  by  the  testator  were 

{y)  Thomas  d.  Evans  v.  Thomas,  6  T.  offered  in  evidence.     The  case  is  said  to 

R.  678  ;  Bradshaw  v.  Bradshaw,  2  Y.  &  have  been  ultimately  compromised,  per 

C.12;ui  Doe  A.  Le  Chevalier  \.Iiuthwaite,  Lord  Brougham,  1  H.  L.  Ca.  797. 

8  Taunt.  306,  2  Moo.  304,  3  B.  &  Aid.  (z)  5  M.  &  Wels.  363. 


stated. 
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of  the  like  nature,  which  were  not  adduced  for  explaining  the  chapter  xv. 
words  or  meaning  of  the  will,  but  either  to  supply  some  deficiency 
or  remove  some  obscurity  or  ambiguity.  That  case  was  where  the 
meaning  of  the  testator's  words  was  neither  ambiguous  nor  obscure, 
and  where  the  devise  was,  on  the  face  of  it,  perfect  and  intelligible, 
but,  from  some  of  the  circumstances  admitted  in  proof,  an  ambiguity 
arose  as  to  which  of  the  two  or  more  persons  or  things,  each 
answering  the  words  in  the  will,  the  testator  intended  to  express. 
Though  it  was  clear  he  meant  one  only,  both  were  equally  denoted 
by  the  words,  whence  there  arose  an  "  equivocation,"  and  evidence 
of  previous  intention  might  be  received  to  solve  this  latent  ambi- 
guity ;  for  the  intention  shewed  what  he  meant  to  do  ;  and  when 
you  knew  that,  you  immediately  perceived  that  he  had  done  it  by 
the  words  he  had  used,  and  which  in  their  ordinary  sense  might 
properly  bear  that  construction.  It  appeared  to  them  that  in  all  The  rule 
other  cases  parol  evidence  of  what  was  the  testator's  intention 
ought  to  be  excluded.  This  case  is  generally  considered  to  have 
settled  the  law  upon  this  subject  (a),  and  to  decide  that  "  the  only 
cases  in  which  evidence  to  prove  intention  is  admissible,  are  those 
in  which  the  description  in  the  will  is  unambiguous  in  its  application 
(i.e.,  equally  applicable  in  all  its  parts)  to  each  of  several  subjects." 
So  in  Re  Taylor  (h),  a  testatrix  gave  a  share  of  her  residuary 
property  to  her  "  cousin  Harriet  Cloak  "  ;  the  share  was  claimed 
by  two  persons,  viz.,  Harriet  Crane,  whose  maiden  name  was  Cloak, 
and  who  was  a  first  cousin  of  the  testatrix,  and  Harriet  Cloak, 
who  was  herself  not  related  to  the  testatrix,  but  had  married 
Thomas  Cloak,  who  was  a  first  cousin  of  the  testatrix  ;  it  was  held 
that  extrinsic  evidence  of  the  intimacy  between  the  testatrix  and 
the  respective  claimants  was  admissible,  and  that  Harriet  Cloak, 
the  wife  of  T.  Cloak,  was  entitled  to  the  share.  Sir  H.  Cotton, 
L.J.,  in  that  case  observed  as  follows  (c) : — "  Evidence  of  the 
testatrix's  expressions  of  intention  before  and  after  the  making  of 
the  will  is  not  admissible.  Such  evidence  of  intention  is  only 
admissible  where  the  words  are  equally  applicable  to  two  or  more 
persons,  which  is  not  the  case  here,  where  the  words  are  not  strictly 
applicable  to  any  person.  But  evidence  of  the  surrounding 
circumstances  and  of  the  knowledge  of  the  testatrix  is  admissible." 

(o)  Wigr.  Wais,  pi.  215  ;  Blundell  v.  bonis  Chappell,  [1894]  P.  98.     In  Re 

Gladstone,  11  Sim.  467,  470,  1  Phil.  282  ;  Blackman,  16  Beav.  377,  the  nile  was 

Thomson  v.  Hempenstall,  13  Jur.  814 ;  transgressed,   but  the  decision  seems 

Drake  v.  Drake,  8  H.  L.  C.  172 ;  Ber-  right    without    the    questionable    evi- 

nasconi   v.    Atkinson,    10  Hare,  348  ;  dence :  see  Chap.  XXXV. 
Charter  v.  Charter,  L.  R.,  7  H.  L.  364,  (b)  34  Ch.  D.  255. 

377 ;  In  bonis  Brake,  6  P.  D.  217 ;  In  (c)  Ibid,  at  p.  258. 


526 


PAEOL   EVIDENCE,    HOW   FAR   ADMISSIBLE. 


CHAPTER  XV. 

Declarations 
need  not  be 
contempor- 
aneous with 
will. 


Rule  where 
there  is  a  per- 
son answering 
to  the  de- 
scription. 


Where  evidence  of  intention  is  admissible,  it  is  no  objection 
to  its  reception  that  the  declarations  relied  on  were  subsequent 
to  the  making  of  the  wiU.  In  the  case  of  Doe  v.  Allen  (d),  the 
declarations  admitted  as  evidence  had  been  made  by  the  testatrix 
ten  months  after  the  date  of  her  will,  and  were  objected  to  on  that 
account.  Lord  Denman,  C.J.,  concluded  the  judgment  of  the 
Court  by  saying,  that  "  none  of  the  cases  which  were  referred 
to  in  the  books  to  shew  that  declarations  contemporaneous 
with  the  wiU  were  alone  to  be  received,  established  such  a  dis- 
tinction. Neither  had  any  argument  been  adduced  which 
convinced  the  Court  that  those  subsequent  to  the  wiU  ought 
to  be  excluded  wherever  any  evidence  of  declarations  could  be 
received.  They  might  have  more  or  less  weight  according  to 
the  time  and  circumstances  under  which  they  were  made,  but 
their  admissibility  depended  entirely  on  other  considerations." 
The  same  remarks  would  apply  to  declarations  made  before  the 
will  (e). 

It  was  stated  in  a  former  page  that  evidence  of  all  the  material 
facts  of  the  case  was  admissible  to  assist  in  the  exposition  of  the 
wiU.  And  this  statement  was  necessarily  qualified  by  the  insertion 
of  the  word  "material,"  because  though  the  rules  specially  applicable 
to  the  subject  now  under  consideration,  may  not  raise  any  peculiar 
obstacle  to  the  admission  of  evidence  tendered  in  support  of  a  given 
fact ;  yet  if  that  fact,  supposing  it  to  be  proved,  ought  not  to 
influence  the  construction  of  the  will,  the  evidence  in  support  of  it 
is  immaterial,  and  therefore  inadmissible.  Thus  it  is  a  well-known 
rule,  that  words  shall  be  interpreted  in  their  primary  sense,  if  the 
context  and  surrounding  circumstances  do  not  exclude  such  an 
interpretation,  even  though  the  most  conclusive  evidence  of  inten- 
tion to  use  them  in  some  popular  or  secondary  sense  be  tendered  (/). 

(d)  12  Ad.  &  El.  455  ;  Wigr.  on  WiUs, 
162. 

(e)  Langham  v.  Sanford,  19  Ves. 
649;  2  Tayl.  Evid.  p.  1009,  7th  ed. 
Lord  Kenyon's  dictum,  Thomas  v. 
Thomas,  6  T.  R.  677,  seems  therefore 
to  be  overruled. 

(/)  Wigr.  Wills,  Prop.  11.  supra. 
And  see  Horivood  v.  Griffith,  4  D.  M.  & 
G.  708.  In  Grant  v.  Grant,  L.  R.,  5 
C.  P.  727,  Blackburn,  J.,  cited  with 
approval  "  Blackburn  on  Contracts," 
where  it  is  said  that  in  applying  the 
rule  a  distinction  must  be  observed 
between  contracts  and  wills,  and  a 
greater  latitude  allowed  in  construing 
wiUs,  because  in  them  the  testator  solilo- 
quized, but  that  in  a  contract  each  party 


spoke  to  the  other  :  and  accordingly  it 
was  held  in  that  case  that  "  nephew  " 
meant  "  wife's  nephew,"  although  it 
would  not  have  been  insensible  with 
reference  to  extrinsic  circumstances  if 
it  had  been  strictly  interpreted.  The 
decision  in  Grant  v.  Grant  seems  to  have 
been  approved  by  James,  L.  J.,  in  Sher- 
ratt  V.  Mountford,  L.  R.,  8  Ch.  928. 
However,  in  Wells  v.  WeUs,L.  R.,  18  Eq. 
505,  Sir  G.  Jessel,  M.R.,  reaffirmed  Sir 
J.  Wigram's  proposition  and  declined  to 
follow  Grant  v.  Grant.  See  also  the 
doubt  thrown  on  Grant  v.  Grant,  by 
Cotton,  L.J.,  in  Re  Taylor,  34  Ch.  D.  at 
p.  257,  and  in  Be  Parker,  17  Ch.  D,  262, 
and  the  discussion  in  In  bonis  Ashton, 
[1892]  P.  83. 
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Therefore  a   person,  to  whom  the  terms  of  the  description  are  chapter  xv. 
imperfectly  applicable,  may  not,  by  parol  evidence  of  facts  tending 
to  prove  an  intention  in  his  favour,  support  his  claim  against 
another  person  exactly  or  more  nearly  answering  to  all  the  particu- 
lars in  the  description. 

Thus,  in  Delmare  v.  Robello  (g),  where  a  testator  in  1785 
bequeathed  the  residue  of  his  estate,  in  trust  to  pay  the  interest 
for  life  to  all  the  children  of  his  two  sisters,  Keyne  and  Estrella ; 
in  case  of  the  death  of  any,  their  issue  to  have  their  respective 
shares,  with  benefit  or  survivorship  for  want  of  issue.  The  testator 
died  in  1789,  leaving  three  sisters  :  Beyne,  who  was  never  married, 
but  in  1757  changed  her  profession  of  religion  from  the  Jewish  to 
the  Roman  Catholic  persuasion,  and  became  a  professed  nun, 
and  was  baptized  by  the  name  of  Maria  Hieronyma,  and  lived  at 
Genoa  ;  and  Estrella  and  Rebecca,  who  were  married,  and  lived  at 
Leghorn.  Rebecca  had  several  children,  who  set  up  a  claim  on  the 
ground  that  the  testator  intended  Rebecca  when  he  named  Reyne. 
Parol  evidence  of  the  circumstances  as  well  as  of  the  testator's 
declarations  in  support  of  this  claim  was  rejected  by  Lord  Thurlow, 
who  suggested  that  Maria  Hieronyma  might  have  changed  her 
mind,  and  have  escaped  into  this  country,  and  have  married  and 
had  children,  notwithstanding  her  vow.  He  decided,  therefore, 
that  the  claim  of  the  children  of  Rebecca  was  untenable,  inasmuch 
as  there  was  a  sister  answering  to  the  name  in  the  wUl ;  for  he 
considered  that  the  assumption  of  the  conventual  name  did  not 
prevent  the  applicability  of  the  former  name  :  it  was  a  part  of  the 
profession,  and  was  not  meant  for  the  rest  of  the  world ;  the 
former  name,  therefore,  continued,  and  by  that  such  persons  were 
always  spoken  of. 

So,  in  Andrews  v.  Dobson  {h),  where  the  bequest  was  to  "  James,  Evidence  not 
son  of  Thomas  Andrews,  of  Eastcheap,  printer."    There  was  no  exSSe  a^ 
person  by  the  name  of  Thomas  Andrews  in  Eastcheap,  but  there  person 
was  James  Andrews,  a  printer,  who  lived  there :   he  had  one  son,  description, 
named  Thomas,  by  his  first  wife,  who  was  related  to  the  testator  ; 
he  had  also  a  son  by  a  second  wife,  named  James,  who  was  in  no 
manner  related  to  the  testator.     The  son  by  the  fitrst  wife  claimed 
the  legacy,  insisting  that  the  testator  meant  "  Thomas,  the  son  of 
James,"  instead  of  "  James,  the  son  of  Thomas  "  ;  and  prayed  some 
inquiry  respecting  the  circumstances  ;  but  Sir.  L.  Kenyon,  M.R., 
said  that  though  there  were  cases  in  which  legacies  were  left  to 
persons  by  nicknames,  and  evidence  had  been  admitted  to  shew 
(?)  1  Ves.  jun.  412.  (h)  1  Cox,  425. 
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CHAPTER  XV.  that  the  testator  usually  called  them  thereby,  yet  he  thought  that 
this  was  beyond  all  precedent,  and  dismissed  the  bill. 

In  this  case  there  could  have  been  no  doubt  as  to  the  identity 
of  the  father  :  but  the  difficulty  was  in  admitting  the  claim  of  a  son 
of  a  different  name,  there  being  a  son  of  the  name  used  by  the 
testator. 

In  In  bonis  Peel  {i),  the  testator  appointed  as  one  of  his  executors 
Francis  Courtenay  Thorpe,  of  Hampton,  gentleman ;  it  appeared 
that  this  description  applied  to  a  youth  of  twelve  years  of  age ; 
the  Court  refused  to  admit  evidence  to  shew  that  the  testator 
intended  to  appoint  the  father  of  the  youth,  whose  name  was  Francis 
Corbet  Thorpe. 

Again,  in  Holmes  v.  Custance  (j),  where  there  was  a  legacy  to  the 
children  of  Kobert  Holmes,  "  late  of  Norwich,  but  now  of  London." 
It  appeared  that,  at  the  date  of  the  wiU,  the  testator  had  no  relative 
named  Robert,  but  that  a  person  of  this  name,  who  was  related  to  the 
testator,  and  had  gone  from  Norwich  to  London,  at  the  age  of  four- 
teen or  sixteen,  had  died  in  London,  a  few  years  before,  leaving  a 
child.  It  was  contended  that  the  legacy  did  not  apply  to  the  child 
of  this  person,  but  to  the  cMldien  of  George  Holmes,  who  was  a 
relative  of  the  testator,  had  been  formerly  of  Norwich,  and  was  then 
resident  in  London,  and  had  several  children,  some  of  whom  were 
in  habits  of  intimacy  with  the  testator  ;  but  Sir  W.  Grant  held  that 
the  description  was  not  so  inapplicable  to  Robert,  as  to  let  in 
evidence  that  George  was  the  person  intended ;  that  the  sense  of 
"  late  "  was  not  "  recently  "  but  "  formerly  "  ;  and  as  to  his  being 
dead  at  the  time,  that  the  testator  might  not  have  known  or  might 
have  forgotten  it,  he  being  at  a  distance. 

And  in  Wilson  V.  Squire  {k),  where  a  testator  bequeathed  a  legacy 
to  "  The  London  Orphan  Society  in  the  City  Road,"  and  it  appeared 
that  there  was  no  institution  precisely  answering  this  description, 
but  there  was  one  in  the  City  Road  called  the  Orphan  Working 
School,  which  claimed  the  legacy  :  evidence  was  tendered  that  there 
was  a  society  called  the  London  Orphan  Asylum  at  Clapton,  and 
that  the  testator  was  many  years  a  subscriber  to  it,  and  in  his 
lifetime  avowed  his  intention  of  leaving  it  a  legacy  ;  but  Sir  J.  K. 
Bruce  held,  that  the  Orphan  Working  School  was  sufficiently 
described  by  the  wiU,  and  therefore  that  none  of  the  evidence 
was  admissible. 

(i)  L.  E.,  2  P.  &  D.  46.  Re  Ingle's  Trust,  L.  R.,  11  Eq.  578  ;  Re 

(j)  12    Vea.    279 ;  see   also   Doe   v.       Chenoweth,  17  T.  L.  R.  515. 
Westlake,  4  B.  &  Aid.  57,  ante,  p.  520  ;  (4)  1  Y.  &  C.  C.  C.  654. 
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On  the  same  principle,  if  a  testator  refers  to  "  my  nephew  A.  B.,"  chapteb  xv. 
and  it  appears  that  he  has  two  nephews  of  that  name,  one  legitimate  Two  claim- 
and  the  other  illegitimate,  there  is  as  a  general  rule  no  ambiguity,  ^°^;  °°^ 
for  prima  facie  "  nephew  "  means  a  legitimate  nephew,  and  therefore  the  other ' 
in  such  a  case  evidence  is  not  admissible  to  shew  that  the  testator  illegitimate, 
intended  to  refer  to  his  illegitimate  nephew  (I).    But  it  may  appear 
from  the  language  of  the  will  that  the  testator  applied  the  description 
of  "  nephew  "  to  his  legitimate  and  illegitimate  nephews  indiscri- 
minately, and  in  such  a  case  evidence  is  admissible  to  shew  that  in 
referring  to  "  my  nephew  A.  B."  the  testator  intended  to  refer  to  his 
illegitimate  nephew  of  that  name  (wi). 

This  doctrine  was  carried  even  farther  in  the  case  of  Henderson  Henderson  v. 
V.  Henderson  {n).  There  the  testator  gave  property  for  the  benefit  ^  '"°^' 
of  his  grandson,  Robert  William  Henderson  ;  he  had  a  grandson  of 
that  name,  and  also  a  grandson  named  William  Robert  Henderson  ; 
it  was  held  that  evidence  was  admissible  to  shew  that  the 
testator  was  in  the  habit  of  calling  the  latter  Robert  WiUiam,  and 
also  to  shew  that  he  intended  to  benefit  William  Robert,  and  not 
Robert  William.  The  decision  seems  contrary  to  the  principle 
recognized  in  Charter  v.  Charter.  It  is  true,  as  Lord  Selborne 
remarked  in  that  case,  that  the  principle  does  not  rest  on  a  rational 
foundation,  but  it  is  clearly  established. 

And  even  where  no  person  actually  answers  to  any  part  of  the  Evidenoe'of 

description  in  the  will,  it  would  seem,  upon  principle,  to  be  impos-  inadn^sible 

sible  to  admit  parol  evidence  of  intention  in  support  of  the  claim  of  *■«  support 

one  to  whom  the  description  is  in  every  respect  inappHcable  :  for  to  whom  no 

the   will   ought  to   be   made   in   writing :  and  if  the  testator's  P*"^  ?^  . 

1  T  1.      ii-  -i-  1    •      1  ■!_      desonption 

mtention  cannot  be  made  to  appear  by  the  writmg,  expiamed  by  applies. 

the  circumstances,  there  is  no  will  (o). 

Thus,  Sir  John  Strange  (p),  in  citing  a  case  where  the  executor 

constituted  in  a  wiU  was  "  my  nephew  Robert  New,"  which  in  the 

engrossing  was  written  "  Nune,"  and  parol  evidence  was  admitted, 

and  thereupon  New  was  declared  the  person  meant,  observed, 

that  this  would  hardly  have  done,  if  it  had  not  been  for  the  relative 

words  "  my  nephew,"  and  its  appearing  that  New  was  the  testator's 

nephew,  and  that  he  had  no  such  nephew  as  Robert  Nune. 

Again,   in   Miller   v.    Tr avers  iq),  a  testator   devised   all   his  Same  rule  as 

^       '  ^^'  to  subject  of 

(I)  Be  Fish,  [1894]  2  Ch.  83  (?)  8  Bing.  244, 1  M.  &  So.  342.    The   gift, 

(m)  In  bonis  Ashton,  [1892]  P.  83.  judgment  of  Tindal,  C.J.,  contains  a 

(n)  [1906]  1  Ir.  R.  353.     See  Be  Bow-  full    and    able    examination    of     the 

man,  8  T.  L.  R.  117.  authorities.     SeeaisoOkedemr.Clifden, 

(o)  Per  Lord  Abinger,  Doe  v.  Eis-  2  Russ.  309 ;  Be  Clergy  Society,  2  K.  & 

cocks,  5  M.  &  Wels.  369.  J.  615 ;  Be  Mayo,  [1901]  1  Ch.  404  ; 

(p)  Hampshire  v.  Peirce,  2  Ves.  218  Barber  v.  Wood,  4  Ch.  D.  885. 
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CHAPTER  XV.  freehold  and  real  estates  whatsoever,   situate  in  the  county  of 

Limerick,  and  in  the  city  of  Limerick,  to  trustees  and  their  heirs. 

At  the  time  of  making  his  will,  the  testator  had  no  real  estate  in 

the  coimty  of  Limerick,  but  he  had  considerable  real  estates  in  the 

county  of  Clare  :  and  it  was  held  by  Lord  Brougham,  L.C.,  assisted 

by  Tindal,  C.J.,  and  Lord  Lyndhurst,  C.B.,  that  evidence  to  prove 

that  the  testator  intended  his  estates  in  the  county  of  Clare  to  pass 

by  the  devise,  and  that  the  word  "Limerick"  was  inserted  by 

mistake  instead  of  "  dare,"  was  not  admissible. 

Evidence  of         But  this  rule  does  not  prevent  the  admission  of  parol  evidence 

a,^ndssible*'T    *°  ®^®^  *^^*  *^®  description  in  the  will  was  inserted  by  mistake, 

such  a  case,     and  that  there  is  a  person  answering  a  similar  name  or  description 

who  stood  in  such  a  relation  of  friendship  or  intimacy  to  the  testator 

as  to  lead  to  the  conclusion  that  he  is  the  person  whom  the  testator 

intended  to  benefit  (r). 

The  limits  of  the  doctrine  are  also  illustrated  by  the  case  of  Re 
Ofner  (s),  where  a  contemporaneous  memorandum  in  the  testator's 
handwriting  was  admitted  as  evidence  to  identify  a  person  wrongly 
described  in  the  wiU ;  the  fact  that  this  memorandum  happened 
to  be  instructions  for  the  wiU  was  held  not  to  make  it  inadmissible. 

(r)  Supra,  p.  512.  («)  [1909]  1  Ch.  60. 
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I. — Nature  and  Extent  of  the  Doctrine. — Although  Mr.  Jarman  Extent  of  the 
states  the  general  doctrine  of  election,  he  does  not  deal  with  g^'^^'?' 
it  except  so  far  as  it  is  applicable  to  a  particular  class  of  cases, 
namely,  where  a  testator  disposes  of  his  own  property,  and 
also  professes  to  dispose  of  property  which  does  not  belong 
to  him.  There  are,  however,  other  classes  of  cases  to  which 
the  doctrine  is  applicable.  Some  of  them  are  referred  to  in 
connection  with  appointments  under  powers  (a).  Questions 
with  regard  to  election  also  arise  where  persons  to  whom  benefits 
are  given  by  will  have  claims  on  the  testator  arising  out  of  a  trans- 
action entered  into  by  him  during  his  hfetime  ;  as  in  the  case  where 
a  father,  on  the  marriage  of  one  of  his  children,  covenants  to  settle 
property  on  the  child,  and  afterwards  gives  benefits  to  that  child 
by  his  wUl.    This  subject  is  considered  elsewhere  (6). 

The  limits  of  the  general  doctrine  were  discussed  in  Wollaston  v.  Limits  of  the 
King  (c),  where  James,  V.-C,  said :  "  The  rule  laid  down  by  the  doctrine. 


(o)  Chap.  XXin. 

(6)  Chap.  XXXII.  The  cases  where 
an  infant  is  put  to  her  election  whether 
she  will  take  under  or  against  a  settle- 
ment made  on  her  marriage  (as  in  Bar- 
row V.  Barrow,  4  K.  &  J.  409  ;  Codring- 
ton  V.  Codrington,  I/.  R.,  7  H.  L.  854 ; 
Carter   v.    Silber,   [1891]   3   Ch.    553: 


[1892]  2  Ch.  278 ;  Edwards  v.  CaHer, 
[1893]  A.  C.  360 ;  Viditz  v.  O'Hagan, 
[1899]  2  Ch.  569 :  [1900]  2  Ch.  87,  and 
cases  there  cited),  do  not  fall  within  the 
scope  of  this  work. 

(c)  L.  R.,  8  Eq.  165,  174.   See  Gray, 
Perp.  §  561a. 
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OHAPTBB  XVI.  Master  of  the  Rolls  in  Whistler  v.  Webster  [d),  is,  in  general  terms, 
'  that  no  man  shall  claim  any  benefit  under  a  wiU  without  conforming, 
so  far  as  he  is  able,  and  giving  effect  to  everything  contained  in  it 
whereby  any  disposition  is  made  shewing  an  intention  that  such  a 
thing  shall  take  place.'  This  rule,  expressed  in  these  terms,  was 
certainly  not  applied  in  the  case  of  Carver  v.  Bowles  (e)  and  the  cases 
which  followed  it.  There  it  was  clear  that  certain  persons  were 
intended  to  take  benefits  under  the  will,  and  other  persons  were 
allowed  to  take  other  benefits  without  conforming  to,  and  giving 
effect  to,  the  first  dispositio^is,  and,  in  fact,  after  defeating  them. 
But  why  ?  The  only  intelligible  principle  which  I  can  find  is  that 
it  was  held  that  the  failure  of  the  first  dispositions,  so  far  as  they 
failed,  did;  ujid&r  the  will  itself,  enure  for  the  benefit  of  the  legatees  ; 
that  the  legatees  were  allowed  to  retain  both  benefits  because  they 
took  both  as  legatees  under  the  will  itself  without  calling  in  aid  any 
other  instrument  or  any  adverse  title.  It  results  in  this,  that  the 
rule  as  to  election  is  to  be  applied  as  between  a  gift  under  a  will 
and  a' claim  dehors  the  will,  and  adverse  to  it,  and  is  not  to  be  applied 
as  between  one  clause  in  a  will  and  another  clause  in  the  same  wiU." 


Condition. 


Bight  of 
selection. 


Doctrine  of 
election,what. 


Questions  of  election  sometimes  arise  where  a  testator  makes  a 
bequest  or  devise  to  A.  on  condition  that  A.  releases  some  right  or 
transfers  some  property  of  his  to  B. ;  here  A.  must  elect  whether 
he  will  comply  with  the  condition  or  forfeit  the  gift  under  the  will  (/). 

The  cases  in  which  one  of  several  houses,  pieces  of  land,  chattels, 
or  other  kinds  of  property,  is  devised  or  bequeathed  in  such  a  way 
that  the  devisee  or  legatee  has  a  right  to  elect  which  he  will  take, 
are  discussed  elsewhere  (gr). 

"  The  doctrine  of  election,"  says  Mr.  Jarman  {h),  "  may  be  thus 
stated  :  That  he  who  accepts  a  bene&t  under  a  deed  or  will,  must 
adopt  the  whole  contents  of  the  instrument  (i),  conforming  to  all  its 


.    (d)  2  Ves.  jvin.  367. 

1  (e)  2  Kuss.  &  My.  301. 

(/)  Wilkinson  v.  Dent,  L.  R.,  6  Ch. 
339,  where  East  v.  Cook,  2  Ves.  sen.  30,' 
is  explained  ;  Boughton  v.  Boughton,  2 
Ves.  sen.  12  ;  CooteY.  Gordon,  Ir.  R.,  11 
Eq.  279  ;  Thornton  Y.  Thornton,  11  Ir. 
C!h.  474;  Oosh/  v.  Lord  Ashtown,  10 
Ir.  Ch.  219 ;  Se  Marl  of  Sefton,  [1898] 

2  Ch.  378.  A  condition  that  a  certain 
fund  or  property  shall  be  brought  into 
hotchpot  obviously  does  not  give  the 
legatee  a  right  of  election :  Middleton 
V.  Windross,  L.  R.,  16  Eq.  212. 


(<7)  Ante,  p.  460. 

(h)  First  edition  of  this  work,  p.  385. 
The  two  leading  oases  of  Noys  v.  Mor- 
dawnt,  2  Vern.  .'581,  and  StreatfieM  v. 
Streatfield,  C.  t.  Talb.  176,  are  given  in 
White  and  Tudor's  L.  C.  with  valuable 
notes. 

(i)  The  "  instrument "  may  consist 
of  several  documents  carrying  out  one 
entire  disposition :  Ee  Woodleys,  29  L. 
R.  Ir.  304,  in  which  Kirkham  v.  SmiOi, 
1  Ves.  sen.  258  and  Bacon  v.  Cosby,  4 
De  G.  &  S.  261  are  cited. 
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provisions,  and  renouncing  every  right  inconsistent  with  it.  If,  there-  chapter  xvi. 

fore,  a  testator  has  affected  to  dispose  of  property  which  is  not  his 

own,  and  has  given  a  benefit  to  the  person  to  whom  that  property 

belongs,  the  devisee  or  legatee  accepting  the  benefit  so  given  to  him 

must  make  good  the  testator's  attempted  disposition  ;  but  if,  on 

the  contrary,  he  choose  to  enforce  his  proprietary  rights  against 

the  testator's  disposition,  equity  will  sequester  the  property  given 

to  him,  for  the  purpose  of  making  satisfaction  out  of  it  to  the 

person  whom  he  has  disappointed  by  the  assertion  of  those  rights. 

"  An  anonymous  case  in  Gilb.  Cas.  in  Eq.  (j)  furnishes  a  simple 
illustration  of  the  principle.  A.  seised  of  two  acres,  one  in  fee,  and 
the  other  in  tail,  and  having  two  sons,  by  his  will  devised  the  fee- 
simple  acre  to  his  eldest  son,  who  was  issue  in  tail,  and  the  entailed 
acre  to  his  youngest  son,  and  died.  The  eldest  son  entered  upon  the 
entailed  acre,  whereupon  the  younger  son  brought  his  bill  against 
his  brother,  that  he  might  enjoy  the  entailed  acre  devised  to  him, 
or  else  have  an  equivalent  out  of  the  fee  acre  ;  because  his  father 
plainly  designed  something  for  him.  Lord  Cowper  said,  '  The 
devise  of  the  fee  acre  to  the  elder  must  be  understood  to  be  upon  the 
tacit  condition,  that  he  shall  suffer  the  younger  son  to  enjoy  quietly, 
or  else  that  the  younger  son  shall  have  an  equivalent  out  of  the  fee 
acre.'  And  he  decreed  the  same  accordingly."  This  case  is  the 
more  remarkable,  as  shewing  the  length  to  which  the  doctrine  of 
election  has  been  carried ;  because  the  elder  son  was  actually 
entitled  to  both  acres  by  his  better  title  as  general  or  special  heir, 
and  took  nothing  under  the  will.  Yet  the  mere  intention  to  give 
him  property  by  the  will  was  held  sufiicient  to  put  him  to  his 
election  (k). 

But  a  devisee  or  legatee  is  not  precluded  from  claiming  deriva-  Does  not 
tively,  through  another,  property  which  such  other  person  has  extend  to 
taken  in  opposition  to  the  will.     Thus,  a  man  may  be  tenant  by  the  claims, 
curtesy,  in  respect  of  an  estate  of  inheritance  taken  by  his  wife  in 
opposition  to  a  will  under  which  he  has  accepted  benefits,  -without 
affecting  his  title  to  those  benefits  (l).    For  compensation  having 
once  been  made  by  the  wife  (m)  cannot  be  exacted  a  second  time. 

(j)  Anon.,    Qilb.    Cas.    Eq.    15 ;  see  Ilaward,  ib.  409,  with  Mr.  Swanston's 

also   Pre.    Ch.    351 ;  Belt's   Suppl.    to  celebrated  notes ;  Abdy  v.   Gordon,   3 

Ves.  250 ;  2  P.   W.  199  ;    1  Ves.  sen.  Russ.  278 ;  2  Drew.  93. 

234 ;  1  Br.  P.  C.  Tom.  300  ;  3  ib.  167  ;  {k)  See  Schroder  v.   Schroder,  Kay, 

Amb.  388,  1  Ed.  532  ;  3  Br.  C.  C.  316  ;  584-586.     But   9   Pri.  573,   Richards, 

Blake  v.   Bunhiiry,  4   Br.    C.    C.    21  ;  C.  B.  dub. 

Wilson  V.  Lord  Townshend,  2  Ves.  jun.  (I)  Lady  Cavan  v.  Pulteney,  2  Ves, 

693  ;  5  Ves.  515  ;  Thellusson  v.  Wood-  jun.  544,  3  Ves.  384. 

ford,  13  Ves.  209 ;  1  Dow,  249 ;  Dillon  {m)  2  Ves.  jun.  555, 
y,  Parher,  1  l§w.  359,  and  Qreitqn  y. 
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CHAPTER  XVI.  And  a  devisee  or  legatee  who  claims  derivatively  through  another 
to  whom  the  will  gave  nothing  is  equally  free  ;  for  whether  the  true 
owner  took  subject  to  an  obligation  which  he  has  discharged,  or 
subject  to  no  obligation  whatever,  can  make  no  difference :  thus  one 
co-heiress  electing  to  take  under  a  will,  may  retain  a  share  which 
since  the  testator's  death  has  descended  to  her  from  a  deceased 
co-heiress,  although  bound  to  give  up  her  own  original  share  (n). 

It  must  however  be  understood  that  the  obligation  attaches 
on  whoever  at  the  testator's  death  is  true  owner  of  the  property 
wrongfully  disposed  of,  and  to  whom  also  a  benefit  is  given  by 
the  will.  This  is  the  point  of  time  to  be  regarded.  And  it  matters 
not  from  whom,  or  by  what  previous  acts  or  devolutions,  such 
owner's  title  was  derived  (o). 

The  doctrine  does  not  depend  on  any  supposed  intention  of 
the  testator,  but  is  based  on  a  general  principle  of  equity. 
Consequently  the  obligation  of  election  extends  to  the  whole  of 
the  benefits  taken  under  the  two  instruments  or  titles  (p). 

If  the  property  which  the  testator  affects  to  dispose  of  belongs  to 
several,  as  tenant  for  life  and  remainderman,  each  has  a  separate 
right  of  election  (q).  And  if  the  person  on  whom  the  obligation  to 
elect  is  cast  dies  without  having  elected,  and  his  property  devolves 
on  several  persons,  each  of  them  has  a  separate  right  of  election  (r). 
If  A.,  the  person  who  is  bound  to  elect,  elects  to  take  against  the 
will  but  dies  before  B.,  the  disappointed  legatee  or  devisee,  asserts 
his  rights,  A.'s  estate  is  liable  to  make  compensation  to  B.  to  the 
extent  of  the  benefits  which  A.  was  entitled  to  receive  under  the 
will  (s).  In  Picker sgill  v.  Rodger  [t),  a  testatrix  bequeathed  a  sum 
of  15,000?.  (which  really  belonged  to  her  four  children,  W.,  J.,  E., 
and  H.  in  equal  shares,  subject  to  the  testatrix's  life  estate)  to  R. 
and  H.  in  equal  shares,  and  devised  her  real  estate  to  J.,  subject  to 
the  payment  thereout  of  a  sum  of  10,000Z.  to  W.  The  son  J.  died 
before  his  mother,  having  by  his  will  given  his  real  estate  to  one 
person  and  his  personal  estate  to  others  ;   he  left  issue,  so  that  the 


Intention  of 
testator. 


Election  by 

several 

persons. 


(n)  Wilson  v.  Wilson,  1  De  G.  &  S. 
,452.     And  see  HoweUs  v.  Jenkins,  2  J. 

6  H.  706 ;  Orissell  v.  Swinhoe,  L.  R., 

7  Eq.  291.     But  see  per  Lord  Monorieff, 
L.  R.,  7  H.  L.  79. 

(o)  Cooper  v.  Cooper,  L.  R.,  6  Ch.  15, 
7  H.  L.  53.  In  that  case  a  person  who, 
if  he  had  survived  the  testatrix,  would 
have  been  put  to  his  election,  died  in- 
testate in  her  lifetime,  leaving  children, 
who  were  Ms  next-of-kin :  it  was  held 
that  they  were  bound  to  elect,  an  allow- 
ance being  made  for  the  debts  of  the 


deceased. 

(p)  Cooper  V.  Cooper,  L.  R.,  7  H.  L. 
53. 

(?)  Ward  V.  Baugh,  4  Ves.  623. 

(r)  Fytche  v.  Fytche,  19  L.  T.  343. 
The  report  of  this  case  in  L.  R.,  7  Eq. 
494,  is  so  incomplete  as  to  be  almost 
worthless.  See  also  Harris  v.  Watkins, 
2  K.  &  J.  473. 

(a)  Rogers  v.  Jones,  3  Ch.  D.  688  ; 
7  Ch.  D.  345  ;  Re  Carpenter,  61  L.  T. 
773. 

(«)  5  Ch.  P.  163. 
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devise  to  him  of  the  real  estate  under  the  original  testatrix's  will  did  chapter  xvi. 
not  lapse  :  it  was  held  by  Jessel,  M.E.,  that  the  disappointed  lega- 
tees  under  that  will  were  entitled  to  compensation  out  of  the 
real  estate  devised  to  J.,  but  that  no  case  of  election  arose  against 
his  residuary  legatees. 

Where  several  were  disappointed,  the  sequestered  property  is 
divided  among  them  in  proportion  to  the  value  of  the  interest 
of  which  they  are  disappointed  (m). 

In  all  cases  of  election,  the  amount  of  compensation  is  ascertained  When  com- 
as at  the  date  of  the  testator's  death  (v).  ascertained! 

The  practical  working  of  the  rule  as  to  compensation  in  cases  where 

of  election  is  exemplified  in  Re  Booth  {w).     In  that  case  a  testator  property  be- 

was   absolutely  entitled  to   certain  lands,  and  was  also  tenant  olaS  and 

for  life  of  other  lands,  without  any  power  of  disposition   over  testator  pur- 
1  ii  -11  1  1  -  .  ports  to  give 

them,  the   persons   entitled  to  them  subject  to  his  hfe  interest  it  to  some 

being  such  of  his  children  as  attained  twenty-one.     By  his  will  members  of 

he  devised  his  own  lands  and  the  settled  lands  to  some  of  his  to  strangers. 

children  and  to  other  persons  in  various  shares,  the  shares  of  the 

children  under  the  will  not  corresponding  to  their  shares  under 

the  settlement.     Consequently  the  interests  of  three  classes  of 

persons  had  to  be  considered,  namely  (A)  persons  entitled  under 

the  settlement  to  whom  the  testator  gave  part  of  his  own  property 

and  also  purported  to  give  shares  in  the  settled  property ;    (B) 

persons  entitled  under  the  settlement,  to  whom  the  testator  gave 

no  part  of  his  own  property,  but  purported  to  give  shares  in  the 

settled  property  ;  and  (C)  persons  not  entitled  under  the  settlement, 

to  whom  the  testator  purported  to  give  shares  in  the  settled  property. 

All  the  persons  comprised  in  classes  (A)  and  (B)  elected  to  take 

against  the  will,  the  result  being  that  some  of  them  were  deprived 

of  the  shares  in  the  settled  property  purported  to  be  given  them 

by  the  will.     It  was  held  (first)  that  the  members  of  class  (A)  were  Compensa- 

entitled  to  compensation  inter  se,  so  that  every  member  of  class  (A)  eieotL/iiiter^ 

was  bound  to  make  compensation  not  only  to  class  (C)  but  also  se. 

to   every  other  member   of    class  (A) ;    and  (secondly)  that  all 

compensation  received  by  any  member  of  class  (A)  formed  part  of 

the  benefits  received  by  him  under  the  will. 

If  the  property  which  the  testator  professes  to  dispose  of  does  Where 

not  belong  to  the  legatee,  no  case  of  election  arises.     In  Re  Lord  ^ot^belong°^^ 

Chesham  {x),  certain  heirlooms  were  settled  by  deed  upon  trusts  either  to 

tftfltsL^oi*  or  to 
(it)  HowelU  V.  Jenkins,  1  D.  J.  &  S.  (x)  31    Ch.   D.  466.     Compare  the   jegatee. 

617.  cases  where  a  married  woman  is   re- 

[v)  Re  Hancock,  [1905]  1  Ch.  16.  strained  from  anticipation, 'post,  p.  553. 

(to)  [1906]  2  Ch.  321. 
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Doctrine 
applies  to 
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and  rever- 
sionary 
interests. 


Immaterial 
whether 
testator  is 
acquainted 
.  with  his  want 
of  title. 


under  which  they  were  to  go  with  the  possession  of  a  house  of  which 
the  testator  was  tenant  for  life,  with  remainder  to  A.  as  tenant  for 
life ;  the  testator  bequeathed  these  heirlooms  upon  trust  for  sale 
for  the  benefit  of  B.  and  C,  and  gave  his  residue  to  A.  It  was  held 
by  Chitty,  J.,  that  no  case  of  election  arose,  because  A.  could  not 
give  up  the  heirlooms.  The  learned  judge  distinguished  the  case 
before  him  from  the  case  of  Williams  v.  Mayne  {y),  in  which  a  testa- 
tor bequeathed  a  legacy  to  a  married  woman,  and  purported  to 
dispose  of  a  fund  in  which  she  had  a  reversionary  interest  under  her 
marriage  settlement,  and  it  was  held  that  the  legacy  must  be 
impounded  until  the  reversionary  interest  fell  into  possession. 
Williams  v.  Mayne  seems  to  have  been  decided  in  accordance  with 
the  views  held  by  the  Court  of  Appeal  in  Robinson  v.  Wheehuright  (z). 

The  doctrine  of  election  clearly  applies  as  weU  to  contingent 
as  to  vested  rights  (a) ;  and  to  reversionary  and  remote  as  well  as  to 
immediate  interests  (6).  "  Lord  Hardwicke,  indeed,"  as  Mr. 
Jarman  points  out  (c),  "  at  one  time  seems  to  have  thought  that 
it  did  not  extend  to  a  remainder  expectant  on  an  estate  tail  {d) ; 
but  the  notion  stands  upon  no  intelligible  principle,  and  is  incon- 
sistent with  his  Lordship's  own  decision  in  Graves  v.  Forman  (e), 
in  which  he  would  not  aUow  an  heir  at  law  to  whom  an  estate 
for  life  in  remainder  after  an  estate  tail  was  dcArised,  to  take  it  with- 
out giving  up  a  copyhold  disposed  of  to  another,  but  upon  which 
the  will  could  not  (in  the  then  state  of  the  law)  operate,  for  want 
of  a  previous  surrender.  The  heir  it  seems  (strangely  enough) 
elected  to  take  the  estate  for  life  in  remainder,  and  eventually 
.got  nothing  ;  the  tenant  in  tail  having  acquired  the  fee-simple  by 
sujSering  a  common  recovery." 

Mr.  Jarman  continues  (/) :  "  It  is  immaterial  in  regard  to  the 
doctrine  of  election,  whether  the  testator,  in  disposing  of  that  which 
is  not  his  own,  is  aware  of  his  want  of  title,  or  proceeds  on  the  erro- 
neous supposition  that  he  is  exercising  a  power  of  disposition  which 
belongs  to  him ;  in  either  case,  whoever  claims  in  opposition  to 
the  wiU,  must  relinquish  what  the  will  gives  him  {g).    This  seems  to 


(y)  Ir.  R  .,  1  Eq.  519. 

(z)  6  D.  M.  &  6.  535,  disapproving 
WcUl  v.  Wall,  15  Sim.  513. 

(o)  Per  Lord  Loughborough,  2  Ves. 
jun.  696,  697. 

(6)  Webb  V.  Earl  of  Shaftesbury,  7 
Ves.  480  ;  Wilson  v.  Lord  John  Towns- 
hend,  2  Ves.  jun.  697.  ; 

(c)  First  ed.  p.  386. 

{d)  Bar  V.  Bar,  3  Br.  P.  C.  Toml. 
178,  n. 


(e)  Cited  3  Ves  67  ;  see  Mahon  v. 
Morgan,  6  Ir.  Jur.  173. 

(/)  B^st  ed.  p.  387. 

(g)  Whistler  v.  Webster,  2  Ves.  jun. 
370;  Thelhisson  v.  Woodford,  13  ib. 
221 ;  Welby  v.  Welby,  2  V.  &  B.  199, 
overruling  Gull  v.  Showell,  Amb.  727, 
unless  decided  on  the  ground  of  the 
great  lapse  of  time,  which  seems  prob- 
able.    Se  Brookahank,  34  Ch.  D.  160. 


forfeiture. 
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result  from  the  impossibility  of  knowing  with  certainty  that  the  chapteb  xvi. 
testator  would  not  have  made  the  disposition,  had  he  been  accurately 
acquainted  with  the  title ;  and  (as  a  great  judge  has  observed), 
'  nothing  can  be  more  dangerous  than  to  speculate  upon  what  he 
would  have  done,  if  he  had  known  one  thing  or  another  '  {h). 

"  A  question  which  has  been  much  discussed  is,  whether  the  Principle  of 
principle  governing  cases  of  election  under  a  will  is  forfeiture  or  compensa^ 
compensation;  or,  to  speak  more  explicitly,  whether  a  person  claim-  tion,  not 
ing  against  a  will  is  bound  to  relinquish  the  benefit  thereby  given 
to  him  in  toto,  or  only  to  the  extent  of  indemnifying  the  persons 
disappointed  by  his  election.  The  strong  current  of  the  authorities, 
particularly  those  of  a  recent  date,  is  in  favour  of  the  principle 
of  compensation  (/) ;  interrupted,  certainly,  by  some  dicta  {k), 
which'  seem  to  favour  the  doctrine  of  forfeiture  (Z).  In  the  case 
of  Green  v.  Green  (m),Lord  Eldon  is  generally  supposed  to  have  used 
expressions  indicating  a  similar  opinion.  His  Lordship,  however, 
expressly  admits  the  cases  to  have  decided  that  the  party  electing 
against  a  will  was  not  bound  to  give  up  more  than  was  enough 
to  make  satisfaction  for  that  which  was  intended  for  another  ;  and 
when  his  Lordship  states  the  contrary  doctrine,  it  is  with  reference 
to  the  case  before  him,  which  arose  upon  a  deed,  '  in  which,'  he 
observed, '  as  it  is  a  contract,  it  is  very  difficult  to  say  that  compen- 
sation only  is  to  be  made '  (w).  The  doctrine  of  compensation 
was  also  subsequently  recognized  by  the  same  high  authority  in  the 
House  of  Lords,  in  Ker  v.  Wauchofe  (o),  as  well  as  in  the  earher 
and  much-discussed  case  of  Lord  Rancliffe  v.  Parkyns  {p) ;  and  were 
it  not  that  the  contrary  doctrine  has  received  the  support  of  a 
gentleman  of  great  ability  and  eminence  (q),  the  writer  would  not 

(A)  See  Sir  E.  P.  Arden's  judgment  larealv.Lord  Oalway,l  Br.  C.  C.  292,n. ; 

in  Whistler  v.  Webster,  2  Ves.  jun.  370.  Wilson  v.  Townshend,  2  Ves.  jun.  697  ; 

(j)  Webster  v.  Mitford,  2  Eq.  Ca.  Ab.  Wilson  y.  Mount,  3  Ves.  194  ;   Broome 

363,  stated  from  Reg.  Lib.  1  Sw.  449  ;  v.  Monck,  10  Ves.  609  ;    Thellusson  v. 

Bor  V.  Bor,  3  Br.  P.  C.   TonJ.  167 ;  Woodford,  13  Ves.  220. 

ArdesoifeY.  Bennet,  2  Dick.  i63;  Lewis  (t)  And  by  an  express   decision  of 

V.  King,  2  Br.  C.  C.  600 ;  Freke  v.  Lord  Lord  Langdale  to  that  effect :   Qreen- 

Barrington,  3  Br.  C.  C.  284  ;  Blake  v.  wood  v.  Penny,  12  Beav.  406. 

Buvhury,  1  Ves.  jun.  523  ;    Whistler  v.  (m)  2  Mar.  86. 

Webster,  2  Ves.  jun.  372 ;  Lady  Cavan  (n)  19  Ves.  668. 

V.  Pulteney,  2  Ves.  jun.  560  ;   Ward  v.  (o)  1  Bli.  1. 

Baugh,  4  Ves.  627  ;  Dashwood  v.  Pey-  (p)  6  Dow,  149. 

ton,  18  Ves.  49 ;  Welbyv.  Welby,  2  V.  &  (q)  1  Roper's  Husband  and  Wife,  by 

B.  190.     (See  these  oases  stated  in  Mr.  Jacob,  556,  n.  ;    "  The  writer  under- 

Swanston's  note  to  Oretton  v.  Haward,  stands  that  other  eminent  equity  law- 

1   Sw.  433) ;   Tibhits  v.    Tibhits,  Jao.  yers   concur   in   Mr.    Jacob's   views." 

317.  (Note  by  Mr.  Jarman.)     See  also  Sug. 

(i)  Gowfer  v.  Scott,  3  P.  W.    119  ;  Pow.  p.  575,  8th  ed.,  where  the  doc- 

Cookes   V.  Hellier,    1    Ves.   sen.   235  ;  trine  of  forfeiture  is  preferred. 
Morris  v.  Burroughs,  1  Atk.  404;   VH- 
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have  thought  the  point  open  to  discussion."    It  is  now  generally 
accepted  as  the  settled  doctrine  of  the  Court  (r). 

If  the  person  who  is  put  to  his  election  elects  to  take  under  the 
will,  no  question  of  compensation  arises  (s). 

Mr.  Jarman  continues  (t) :  "  In  order  to  raise  a  case  of  election, 
there  must  be  a  personal  competency  on  the  part  of  the  author  of 
the  attempteddisposition, as thedoctrineis founded  on  intention  (m), 
which  supposes  such  competency.  Thus,  under  the  old  law,  where 
personalty  was,  and  real  estate  was  not,  disposable  by  the  will  of 
a  person  under  age,  the  heir  of  the  infant  testator  was  allowed  to 
take  his  real  estate  in  opposition  to  the  will,  without  relinquishing 
a  legacy  bequeathed  to  him  by  the  same  will  {v).  And  though  the 
disability  of  coverture  is,  in  some  respects,  distinguishable  from  and 
less  absolute  than  that  of  infancy,  (a  feme  covert  having,  it  is 
said,  a  disposing  mind,  but  not  a  disposing  power,  while  an  infant 
has  neither  the  one  nor  the  other,)  yet  the  principle  seems,  according 
to  the  authorities,  to  apply  to  the  attempted  dispositions  of  married 
women.  If,  therefore,  a  feme  covert,  having  a  testamentary  power, 
makes  an  appointment  by  will  in  favour  of  her  husband,  and  by  the 
same  will  professes  to  bequeath  to  another  personal  estate  to 
which  her  power  does  not  extend,  the  husband  may  take  the  benefit 
appointed  to  him,  and  also  defeat  the  intended  bequest  of  the  other 
property,  by  the  assertion  of  his  marital  right  "  (w). 

So, if  a  married  woman,  subject  to  the  old  law,  makes  a  valid 
testamentary  disposition  in  favour  of  her  heir,  and  attempts  to 
devise  real  estate,  not  settled  to  her  separate  use,  to  a  stranger, 
the  heir  is  not  put  to  his  election  (x).  Or  if  she  makes  a  vaUd 
appointment  of  personalty  in  favour  of  her  next  of  kin,  and  an 
invalid  appointment  of  another  fund  to  strangers,  the  next  of  kin 
are  not  put  to  their  election  {y). 

But  if  a  married  woman  attempts  to  dispose  by  will  of  property 
which  belongs  to  her  husband  otherwise  than  jure  mariti,  and 


(r)  Schroder  v.  Schroder,  Kay,  578  ; 
HoweUs  V.  JenJcins,  1  D.  J.  &  S.  617  ; 
Cooper  V.  Cooper,  L.R.,  6  C!h.  15,  7  H.  L. 
53  ;  Re  Vardon's  Trusts,  28  Ch.  D.  124  ; 
31  C!h.  D.  275.  Compare  Oriffith  Bos- 
cauien  v.  Scott,  26  Ch.  D.  358. 

(«)  Be  Lord  Chesham,  31  Ch.  D.  466, 
and  cases  there  cited. 

(f)  First  ed.  p.  388. 

(«)  That  is,  a  disposing  intention,  not 
an  intention  to  put  the  owner  to  his 
election  ;   see  per  Lord  Cairns,  Cooper 


V.  Cooper,  L.  R.,  7  H.  L.  67. 

(u)  Hearle  v.  Greenbank,  1  Ves.  sen. 
298.     See  Re  Anderson,  [1905]  2  Ch.  70. 

{w)  Rich  V.  Cockell,  9  Ves.  370.  The 
passage  above  quoted  was  referred  to  by 
Kay,  J.,  in  Se  De  Burgh  Lawson,  55  L. 
J.  Ch.  46,  as  a  correct  statement  of  the 
law. 

(a)  Re  De  Burgh  Lawson,  55 
L.  J.  Ch.  46. 

(y)  Blaikloch  v.  Orindle,  L.  R ,  7 
Eq.  215. 
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makes  a  valid  disposition  of  other  property  in  his  favour,  he  is  chapter  xvi. 
bound  to  elect  (z). 

In  Rich  V.  Cockell  (cited  by  Mr.  Jarman,  supra)  the  wiU  was  Effect  of 
wholly  inoperative,  except  as  to  the  testatrix's  separate  estate ;  M.  w.  P. 
it  had  not  been  proved,  and  could  not  be  proved  without  the 
husband's  assent.  Since  the  Married  Women's  Property  Acts,  the 
will  of  a  married  woman  is  entitled  to  probate  (ante,  p.  45),  and 
it  is  submitted  that  this  alteration  in  the  law  has  rendered  obsolete 
the  doctrine  stated  above  by  Mr.  Jarman.  Re  Harris  (a)  seems 
to  have  been  partly  decided  on  this  ground.  In  that  case  a  testa- 
trix gave  her  husband  an  annuity  of  100?.,  and  bequeathed  to 
G.  a  gold  watch  which  had  formerly  belonged  to  her,  but  became 
her  husband's  property,  jure  mariti,  on  her  marriage  in  1873 :  it 
was  held  by  Parker,  J.,  that  the  husband  was  put  to  his  election. 

Where  under  the  old  law,  a  testator,  by  a  wiU  sufficient  in  point  As  to  heir, 

of  execution  to  pass  personal  estate,  but  not  adequately  attested 

for  the  devise  of  freehold  estate,  devised  such  estate  away  from  the 

heir,  to  whom,  by  the  same  will,  he  bequeathed  a  legacy,  no  case  of 

election  arose  against  the  heir  (6),  unless  the  legacy  to  him  was 

bequeathed  upon  the  express  condition  that  he  should  confirm  the 

devise  (c).     Of  course  this  question  cannot  now  arise  under  wills  Effect  of 

made  or  republished  since  the  year  1837,  which,  if  sufficiently  ^  ^ict.  c.  26, 
^  .  .  .       ,  -     on  dootnne. 

executed  for  the  bequest  of  a  personal  legacy,  will  also  be  effectual 

to  dispose  of  freehold  estate.     Nor  is  this  the  only  instance  in  which 

the  Wills  Act  has  tended  to  narrow  the  practical  range  of  the 

doctrine  under  consideration ;    for  now  that  the  devising  power 

extends- to  after-acquired  real  estate,  it  can  no  longer  be  a  question 

(as  formerly  (d)),  whether  the  testator  has,  by  attempting  to  dispose 

(z)  Coutts  V.  Acworth,  L.  R.,  9  Eq.  (c)  Boughton  v.  Boughton,  2  Ves.  12. 

519.  (d)  See  Churchman  v.  Ireland,  4  Sim. 

(a)   [1909]     2      Ch.     206.      In   his  520,  1  R.  &  My.  250  (questioning  Back 

judgment  Parker,  J.,  seems  to  doubt  v.  Kett,  Ja,o.  534)  ;  Tennantv.  Tennant, 

whether  Mr.  Jarman's  statement  of  the  2  LI.  &  G.  t.   Plunket,  516  ;  Schroder 

law  was  justified,  even  in  1844,  by  the  v.     Schroder,    Kay,     578;     Hance    v. 

decision  in  Rich  v.  Cockell.  Truwhitt,  2  J.  &  H.  216.     In  Schroder 

(h)  Hearle  v.  Oreenbanh,  1  Ves.  298,  v.  Schroder  the  testator  (who  died  be- 
3  Atk.  697,  716  ;  Cary  v.  Askew,  1  Cox,  fore  the  Act  3  &  4  Will.  4,  c.  106,  s.  3, 
241 ;  Sheddon  v.  Goodrich,  8  Ves.  481  ;  came  into  operation),  after  making  his 
Brodie  v.  Barry,  2  V.  &  B.  127  ;  Gardi-  will,  which  purported  to  devise  his 
ner  v.  Fell,  1  J.  &  W.  22.  Wilson  v.  after-acquired  real  estates,  contracted 
Wilson,  1  De  G.  &  S.  152,  seems  contra.  to  buy  a  certain  estate,  and  then  made 
But  see  as  to  that  case  Middlebronk  v.  a  codicil  directing  hi.s  trustees  to  com- 
Bromley,  9  Jur  N.  S.  614 ;  and  per  Lord  plete  the  purchase,  and  hold  the  estate 
Alvanley,  Buckridge  v.  Ingram,  2  Ves.  on  the  trusts  of  the  will,  which  were 
jun.  665,  cited  by  Lord  Eldon,  8  Ves.  partly  in  favour  of  the  heir ;  afterwards 
500.  So  where  a  devise  was  revoked  the  codicil  was  revoked  by  a  conve}-- 
by  an  alteration  of  the  estate  of  the  ance  to  uses  to  bar  dower  in  the  testa- 
testator,  Jacob  V.  Jacob,  82  L.  T,  270 ;  tor's  favour  (vide  ante,  p.  161),  and  it 
ante,  p.  161.  was  held  that  the  heir  must  elect,     But 
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CHAPTER  XVI.  of  the  real  estate  to  whicli  he  may  be  entitled  at  his  decease,  raised 
a  case  of  election  against  the  heir  in  respect  of  such  property. 
Even  before  the  act,  the  heir  was  held  not  to  be  put  to  his  election 
in  cases  of  revocation  by  alteration  of  estate  (a). 
In  what  oases      Nearly  allied  to  the  cases  last  noticed,  are  those  where  a  testator 
fs  put'to  ^^"  entitled  to  heritable  property  in  Scotland,  affects  by  will  in  the 
election  by       English  form,  ineffectual  to  pass  the  Scotch  property,  to  devise  it 
ng  13   wi  .     g^y^^y  {j-Qj^  ^j^g  Scotoh  heir,  at  the  same  time  giving  him  property  in 
England.    It  seems  now  well  settled  that  in  such  cases,  if  the 
English  wiU  purports  to  give  the  Scotch  property  either  by  name 
or  under  the  general  denomination  of  property  in  Scotland  (6), 
or  of  property  "  in  any  part  of  the  United  Kingdom  "  (c),  the  Scotch 
heir  is  put  to  his  election,  while,  on  the  other  hand,  a  devise  in 
general  terms  of  all  the  testator's  property  whatsoever  and  where- 
. .    soever  is  held  to  refer  only  to  such  property  as  he  has  power  to  give 
by  the  will,  and  the  Scotch  heir  may  claim  both  by  descent  and  under 
the  will  (d) ;  the  first  proposition  also  seems  to  apply  where  the  dis- 
position is  in  the  Scotch  form,  but  not  sufficient  to  pass  lands  in 
England  away  from  the  English  heir  (e),  and  it  is  presumed  the 
latter  proposition  would  be  held  to  apply  also,  as  the  doctrine  of 
approbate  and  reprobate  in  Scotland,  and  of  election  in  England, 
seem  to  be  identical  (/). 

In  Douglas-Menzies  v.  Umphelby  (g),  a  testator  domiciled  in 
Scotland  made  two  wills,  under  each  of  which  he  gave  benefits  to  his 
wife  ;  one  will  was  to  take  effect  according  to  the  law  of  New  South 
Wales,  the  other  according  to  the  law  of  Scotland  ;   the  wife  took 

if  a  testator  before  1838  devised  estate  (c)  Orrell  v.  Orrell,  L.  R.,  6  Ch.  302. 

A.,  which  he  had  contracted  to  buy,  to  {d)  Johnson  v.  Telford,  1  B.  &  My. 

one  person,  and  estate  B.,  with  all  other  244  ;  Allen  v.  Anderson,  5  Hare,  163  ; 

estates  which  he  might  subsequeiltly  Maxwell  v.  Maxwell,  16  Beav.  106,  2  D. 

acquire,  to  another,  and  gave  benefits  M.  &  G.  705  ;  Maxwell  v.  Hyslop,  L.  R.. 

to  his  heir,  and  afterwards  took  a  con-  4  Eq.  407.     As  to  land  in  France,  see 

veyance  of  estate  A.  to  uses  to  bar  dower  Baring  v.  Asliburton,  54  L.  T.  463. 

in  his  own  favour,  and  acquired  other  (e)  Dundas  v.  Dundas,  2  D.  &  CI. 

estates,  it  was  questioned  by  the  V.-C.  349.     The    Scotch    Courts,    therefore, 

whether  the  heir  was  bound  to  elect ;  unlike   the   English   Courts,   will   read 

for  there  was  no  intention  to  give  estate  against  the  English  heir  an  instrument 

A.  to  the  devisee  of  B.,  and  the  whole  imperfectly  executed  according  to  the 

doctrine  of  election  proceeded  so  en-  Statute  of  Erauds,  so  as  to  put  him  to 

tirely  on  the  ground  of  intention,  that  an  election ;  and  in  like  manner  the 

perhaps  the  heir  might  be  entitled  to  English    Courts    (treating   the   Scotch 

retain  the  estate  against  both  devisees,  heir  differently  from  the  English  heir, 

neither  of  whom  would  have  a  better  Dewar  v.  Maitland,  L.  R.,  2  Eq.  834) 

right  against  him  than  the  other.  will  read  against  the  Scotch  heir  an 

(a)  Plowden  v.  Hyde,  2  Sim.  (N.S.)  instrument  insufficient  according  to  the 

171  ;  Tennant  v.  Tennant,  2  LI.  &  Go.  law  of  Scotland  to  disinherit  him. 

516  ;  Sugd.  Pow.  577,  8th  ed.  (/)  2  D.  &  a.  352  :  16  Beav.  107  ; 

(6)  Brodie  v.  Barry,  2  V.  &  B.  127  ;  Ker  v.  Wauchope,  1  BU.  1 ;  Oodrington 


ds  V.  Torin,  1  Russ.  129  ;  M'Call       v.  Codrington,  L.  R.,  7  H.  L.  at  p. 
V.  M'Gall,  Dru,  t.  Sug.  283.  (?)  [1908]  A.  C.  224, 
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proceedings  in  Scotland  in  which  she  successfully  asserted  a  claim  chapter  xvi. 
to  share  in  the  testator's  property  contrary  to  the  terras  of  the  will, 
and  it  was  held  that  under  the  doctrine  of  approbate  and  reprobate 
she  could  not  take  any  benefit  under  the  Australian  wiU. 

In  Haynes  v.  Foster  Qi),  a  testator  devised  land  in  Turkey,  which  Land  in 
by  the  law  of  that  country  he  had  no  power  to  dispose  of  by  will,  ^"''''^y- 
and  it  was  held  that  his  son,  being  one  of  his  heirs  by  Turkish  law, 
was  put  to  his  election. 

The  application  of  the  doctrine  of  election  to  appointments  under  Powers  of 
powers  is  discussed  elsewhere  {i).  appom  men  . 

The  doctrine  of  election  has  been  held  not  to  apply  to  creditors  ;  Not  applio- 
and,  therefore,  where  a  testator  appropriated  to  the  payment  of  ^^\^^ 
debts  property  which  was  not  liable  thereto,  and  by  the  same 
will  disposed  of,  in  favour  of  other  persons,  property  which  was  by 
law  assets  for  the  payment  of  debts,  it  was  held  that  the  creditors 
might  take  the  latter  in  subversion  of  the  testator's  devise,  without 
abandoning  their  claim  to  the  former  {j).  And  where  a  testator 
devised  for  payment  of  debts  certain  lands,  (including  some  which 
were  not  his  own,  but  belonged  to  his  son,)  the  son  was  allowed  to 
participate  as  a  creditor  in  the  provision  for  debts,  out  of  the  other 
property,  without  relinquishing  his  own  estate  to  the  creditors  (i). 
But  now  real  estates  of  every  description  are  assets  for  the  payment 
of  debts  [1). 


II.  Parol  Evidence  inadmissible  to  raise  Election. — "  At  one  Whether 

period,"  says  Mr.  Jarman  (m),  "  it  was  doubted  whether  evidence  parol  evidence 
,  ,  IS  admissible, 

dehors  the  instrument  was  admissible  for  the  purpose  of  shewing 

that  a  testator  considered  that  to  be  his  own  which  did  not  actually 
belong  to  him,  or  was  not  under  his  disposing  power.  In  the  well- 
known  case  of  Pulteney  v.  Darlington  (n),  rent-roUs  and  steward's 
accoimts  were  admitted  to  prove  that  the  testator  dealt  as  absolute 
owner  with  lands  of  which  he  was  only  tenant  in  tail,  and,  conse- 
quently, that  he  must  have  intended  them  to  pass  under  a  general 
devise  of  his  real  estate,  so  as  to  impose  election  on  the  heir  in  tail, 

(h)  [1901]  1  Ch.  361.  tion,perLord  Cairns  in  Cooper  V.Cooper, 

(i)  Chap.  XXUI.  L.  K.,  7  H.  L.  p.  66. 

()■)  Kidney  v.   Ooussmaker,   12  Ves.  (i)  Chaps.  LIII,  LIV. 

136  ;  see  also  Clark  v.  Guise,  2  Ves.  617.  (m)  First  ed.  p.  391. 

(i)  Deg  v.  Deg,  2  P.  W.  412.     See  (n)(Lady  Cavan  v.  Pulieney;  Darling- 

further  as  to  the  position  of  creditors  ton  v.  Pulteney) ;  2  Ves.  jun.  544,  and 

with  reference  to  the  doctrine  of  eleo-  3  Ves.  384. 


542  feLE6Tt6tf. 

CHAPTBB  xYi.  to  whom,  by  the  same  will,  a  benefit  was  given,  though  the  testator 
had  a  large  estate  of  his  own,  to  which  the  words  were  applicable  (o). 
"  Lord  Commissioner  Eyre,  however,  in  Blake  v.  Bunhury  {p), 
laid  it  down,  that '  the  intent  of  the  testator  to  dispose  of  that  which 
was  not  his,  ought  to  appear  on  the  will.'  The  admissibility  of 
extrinsic  evidence,  too,  was  strongly  denied  by  Lord  Loughborough, 
in  Stratton  v.  Best  (q) ;  and  the  same  Judge  expressed  his  disappro- 
bation of  Pulteney  v.  Lord  Darlington,  in  Butter  v.  Maclean  {r) ; 
as  did  Lord  Eldon  in  Pole  v.  Lord  Somers  (s),  and  Druce  v. 
Dennison  (t).  In  the  latter  case,  however,  his  Lordship  admitted 
a  statement  of  property  written  by  the  testator,  and  books  of 
account,  as  evidence  that  he  considered  himself  to  be  owner,  and, 
as  such,  intended  to  dispose  of  certain  messuages  and  leases,  the 
property  of  his  wife,  part  of  which  the  testator  had  made  his  own 
by  alienation  ;  but  Lord  Eldon  seems  to  have  regarded  the  papers 
themselves  as  testamentary,  and  to  have  thought  that  he  must 
either  admit  the  testator's  explanatory  statement  as  extrinsic 
evidence,  or  give  the  parties  an  opportunity  of  propounding  it  as 
part  of  the  will  in  the  Ecclesiastical  Court.  This  case,  however, 
does  not  contain  so  decided  an  expression  of  his  Lordship's  opinion 
on  the  subject,  as  we  find  in  a  subsequent  case  in  the  House  of 
Lords  (u)  in  which  he  observed  that  he  thought  the  rules  as  to 
election  had  been  settled  :  '  It  must  appear  on  the  face  of  the  will, 
that  the  testator  proposes  that  there  should  be  an  election,  and  as 
to  what  subjects.'  And  his  Lordship  referred  to  Druce  v.  Dennison 
as  standing,  to  some  extent  at  least,  on  the  special  ground  which 
has  been  noticed.  Lord  Eldon  also  adverted  to  a  case  of  Andrews 
V.  Lemon,  where  a  testator  bequeathed  all  his  personal  property 
(he  having  personal  property  of  his  own,  and  also  personal  property 
not  so  strictly  his  own,  but  which  he  had  power  to  dispose  of  by 
deed  or  will),  for  purposes  for  which  his  own  was  insufficient ; 
Sir  L.  Kenyon,  M.R.,  sent  it  to  the  Master  to  inquire  whether  by 
personal  property  he  meant  his  own  strictly,  or  intended  to  include 
both :  but  when  the  evidence  was  taken,  he  was  so  much  struck 
with  his  own  decision,  that  he  said, '  Though  the  evidence  has  been 
taken,  I  shall  not  now  admit  one  word  of  it,  it  being  necessary, 
for  the  general  interests  of  mankind,  that  persons  should  in  their  wiUs 
state  clearly  what  they  mean.' 

(o)  See  also  HinchcUffe  v.  HincMiffe,  (p)  1  Ves.  jun.  523. 

3  Ves.  516 ;  Butter  v.  Maclean,  4  Ves.  (j)  1  Ves.  jun.  285. 

531 ;  Pole  v.  Lord  Somers,  6  Ves.  309  ;  (r)  4  Ves.  537. 

and Drticev.  Denison,ihid.  385;  and  see  (s)  6  Ves.  322. 

Finch  V.  Finch,  4  Br.  C.  C.  38,  1  Vea.  {t)  Ibid.  402. 

jun.  534.  („)  Doe  v.  Chichester,  4  Dow,  76, 89, 90. 
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"  The  doctrine  thus  earnestly  advocated  by  these  eminent  Judges  chapter  xvi. 
has  prevailed  in  subsequent  cases.    As  in  Clementson  v.  Gandy  (v),  I     ' 
where  parol  evidence  was  tendered  for  the  purpose  of  shewing  evidence 
that  the  testatrix  had  supposed  herself  to  be  absolute  owner  of,  '^^i^^^- 
and  intended  to  include  in  the  residuary  bequest  in  her  will,  certain 
settled  property,  in  which  she  had  only  a  life  interest,  in  order  to 
raise  a  case  of  election  against  a  legatee  under  the  wiU,  who  also 
took  an  interest  in  such  property  under  the  settlement ;   but  the 
evidence  was  rejected,  Sir  J.  Leach,  M.R.  (w),  observing  that  the 
intention  to  dispose  must  in  all  cases  appear  by  the  will  itself  ;  that 
there  was  no  ambiguity  in  the    expressions   the    testatrix   had 
employed  ;  and  extrinsic  evidence  for  the  purpose  of  contradicting 
the  intention  was  inadmissible." 


III. — What  Dispositions  are  sufficient  to  raise  Election. —  Expressions 

With  respect  to  the  intention,  as  manifested  by  the  will  itself,  must  be  clear 

^  .         .m  order  to 

it  is  to  be  observed,  that,  in  order  to  raise  a  case  of  election,  it  raise  a  case  of 

must  be  clear  and  decisive ;    for  if  the  testator's  expressions  will  election. 

admit  of  being  restricted  to  property  belonging  to  or  disposable  by 

him,  the  inference  wiU  be,  that  he  did  not  mean  them  to  apply 

to  that  over  which  he  had  no  disposing  power  (x).    Thus,  in  Bummer 

V.  Pitcher  {y),  where  the  testator  having,  before  making  his  wiU, 

transferred  certain  4  per  cent,  and  5  per  cent,  stock  (then  forming 

the  whole  of  his  funded  property)  into  the  joint  names  of  himself 

and  his  wife,  bequeathed  the  rents  of  his  leasehold  houses,  and  the 

interest  of  all  his  funded  property  or  estate,  of  whatsoever  kind,  to 

trustees,  upon  trust  for  his  wife  for  life,  and  after  her  decease  upon 

trust  to  pay  divers  legacies  of  4  per  cent,  stock,  the  aggregate 

amount  of  which  fell  short  by  50Z.  only  of  the  amount  of  stock  of 

that  description  so  formerly  transferred  by  him :   he  afterwards 

made  some  further  purchases   of  5  per  cent,  stock,  taking  the 

transfers  in  the  joint  names  of  himself  and  his  wife.    The  testator 

at  his  death  left  no  funded  property,  except  the  4  per  cents,  and 

5  per  cents,  before  mentioned,  exclusive  of  which  his  assets  were 

greatly  inadequate  to  pay  his  legacies.    It  was  held,  first,  that  all 

{«)  1  Kee.  309 ;  see  also  Dixim  v.  Minchin  v.  Odbbett,  [1896]  1  Ir.  R.  1, 

Samson,  2  Y.   &    C.    566.      The    ex-  and  the  other  cases  cited  infra,  p.  546. 

ploded  doctrine  of  Darlington  v.  Pulte-  (y)  5  Sim.  35  ;  2  My.  &  K.  262  ;  see 

ney  was  treated  obiter  as  law  by  Jesael,  also  Crdbb  v.  Grabb,  1  My.  &  K.  511  ; 

M.R.,  in  PickersgiU  v.  Bodger,  5  Ch.  D.  Blommart  v.  Player,  2  S.  &  St.   597  ; 

171 ;  but  the  subsequent  oases  were  not  Parker  v.  Garter,  4  Hare,  411 ;  Smith  v. 

cited.  Lyne,  2  Y.  &  C.  C.  C.  345 ;  Seaman  v. 

(to)  The  judge  was  Lord  Langdale.  Woods,  24  Beav.  381;  Jervoise  v.  Jer- 

(x)  See  DashvxMd  v.  Peyton,  18  Ves.  voise,  VI  Beav.  566. 
41 ;  Randiffe  v.  Parhyns,  6  Dow,  149  ; 
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the  sums  of  stock  then  standing  in  the  joint  names  of  the  husband 
and  wife,  and  whether  transferred  before  or  after  the  date  of  his 
will,  became,  by  survivorship,  the  absolute  property  of  the  wife ; 
secondly,  that  the  will  did  not  purport  to  dispose  of  the  stock 
in  terms  sufficiently  distinct  and  explicit  to  put  the  wife  to  her 
election  (z). 

But  if  the  will  is  so  expressed  as  to  shew  that  the  testator  had  in 
mind  some  specific  property,  the  case  is  different  (a). 

A  general  devise  of  the  testator's  real  estate  has  always  been  held 
to  shew  an  intention  to  give  what  strictly  and  properly  belonged 
to  him,  and  nothing  more,  even  if  the  testator  had  no  real  estate 
of  his  own  upon  which  the  devise  could  operate.  The  same 
principle  was  held,  in  Timewell  v.  Perkins  (6),  to  apply  to  a  devise 
of  a  specified  kind  of  property,  as  "  ground-rents  "  ;  in  regard  to 
which  however,  it  is  to  be  observed,  that  the  bequest,  even  under  the 
old  law,  would  have  included,  and,  therefore,  might  have  been 
designed  to  include,  leasehold  ground-rents  purchased  by  the  testator 
after  the  making  of  the  will ;  so  that  no  inference  that  he  had  not 
his  own  property  in  contemplation  arose  from  the  circumstance 
of  his  not  having  any  such  when  he  made  his  wUl. 

On  the  same  principle,  a  clause  in  general  terms  revoking  all 
settlements  theretofore  made  by  the  testator,  is  not  sufficient 
evidence  of  an  intention  to  put  the  beneficiaries  to  their  election  (c). 

With  respect  to  wUls  subject  to  the  old  law,  Mr.  Jarman  ob- 
serves (d),  that,  though  a  general  devise  was  construed  as  com- 
prising property  belonging  to  the  testator  and  that  only,  even  when 
there  was  nothing  properly  and  strictly  his  own  on  which  it  could 
operate,  "  yet  a  devise  of  lands  answering  to  a  particular  locality 
seems  to  stand  upon  a  different  footing.  It  is  hardly  to  be  sup- 
posed that  a  testator  would  make  such  a  devise  without  having 
a  particular  property  in  view  "(e). 

Such  a  question,  however,  will  present  itself  under  a  different 
aspect  in  regard  to  wills  made  since  the  year  1837,  which  (we 
have  seen  (/))  speak,  in  reference  to  the  property  comprised  in 
(z)  See  also  Henry  v.  Henry,  Ir.  R.,        testator  and  his  wife. 


6  Eq.  286 ;  Minchin  v.  GaJibett,  [1896] 
1  Ir.  R.  1. 

(o)  Ait.-Oen.Y.Fletc7ier,5L.J.  (N.S.), 
C!li.  75 ;  ShvMeworth  v.  Greaves,  4  My. 
&  Cr.  38 ;  Coates  v.  Stevens,  1  Y.  &  C. 
66  ;  Qrosvenor  v.  DursUm,  25  Bea.  97 ; 
Be  Hwrrw,  [1909]  2  Ch.  206.  In  Poole 
V.  Oiling,  31  L.  J.  Ch.  439,  a  bequest 
of  8002.  consols  was  held  to  be  general, 
and  therefore  not  to  refer  to  a  like 
sum   standing   in    the    name    of    the 


(6)  2  Atk.  102. 

(c)  Re  Booker,  34  W.  R.'  346. 

(d)  First  ed.  p.  394.     ' 

(e)  See,  however.  Read  v.  Crop,  1 
Br,  C.  C.  492  ;  s.  c.  Cox's  MS.  ;  1  Sw. 
402,  II.,  "where  "  as  Mr.  Jarman  remarks 
"Lord  Thurlow's  remarks,  it  is  con- 
ceived, must  be  taken  in  connection  with 
the  special  circumstances  of  the  case." 

(/)  Ante,  Chap.  XII. 
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them,  from  the  death ;    though  even  with  regard  to  such  wills,  chapter  xvi. 
devising  lands  in  a  particular  locality,  it  is  difficult  to  say  that  no 
inference  that  the  testator  had  some  specific  property  in  view 
arises  from  the  fact  of  his  having  none  of  his  own  to  satisfy  the  devise 
at  the  date  of  its  execution ;  for  it  is  a  whimsical  intention  to  impute 
to  a  testator,  when  he  afiects  to  dispose  of  all  property  of  a  particular 
character,  of  which  he  has  now,  or  may  hereafter  have  power  to 
dispose,  that  he  makes  that  disposition  without  the  least  suspicion 
that  he  has  then  any  property  of  that  description,  and  solely  with 
the  notion  that  he  may  thereafter  buy  some  such  property  (g). 
Where  the  devise  is  specific  in  the  sense  of  being  a  gift  of  a 
particular  estate,  as  "  my  E.  property,"  the  wife  alone  and  not  the 
devisor  being  entitled  to  that  property,  she  must  undoubtedly 
elect  {h).    And  where  (i)  a  testator  was  seised  of  freeholds  in  fee 
simple  and  of  copyholds  in  taU,  and  himself  occupied  parts  of  each, 
and  had  let  other  parts  of  each  to  tenants  at  entire  rents,  and  then 
by  will,  dated  in  1859,  devised  his  "  real  estate  "  upon  trust  as  to 
the  "  lands  occupied  by  him"  for  his  wife,  and  confirmed  his  tenants 
"  in  their  present  occupations  at  their  present  rents  "  for  twenty- 
one  years,   it  was  held  that  the  heir  in  tail  of  the  copyholds  (to 
whom  an  annuity  was  bequeathed)  must  elect. 

IV. — Where  the  Testator  has  only  a  Partial  Interest. — But  Question 
the  most  numerous  as  well  as  the  most  difficult  class  of  cases  tator  inte'nds 
with  which  the  Courts  have  had  to  deal,  consists  of  those  in  which  to  include 
the  testator  and  the  person  against  whom  the  election  is  sought  to  raop^rietor  *'°' 
be  raised,  have  each  an  undivided  share,  or  some  partial  or  limited 
interest,  in  the  property' ;   and  in  which,  therefore,  the  question  is 
not,  as  in  the  cases  before  discussed,  simply  whether  the  testator 
referred  to  particular  tenements,  but  whether  he  intended  the  devise 
to  comprise  such  property,  inclusive  of  the  interest  of  his  co-owner. 
Thus,  in  Padbury  v.  Clark  (j),  the  testator  being  entitled  to  a  moiety  Padbury  t. 
of  a  freehold  house,  devised  "  all  that  my  freehold  messuage,  &c.,  (^^^^^■ 
now  on  lease  to  A.  and  in  his  occupation,"  giving  the  person  entitled 
to  the  remaining  moiety  benefits  under  his  will ;  he  was  also  entitled 
to  a  moiety  of  some  other  property,  which  he  devised  by  the 
description    of   "  aU    that   my   moiety,"    &c.    Lord   Cottenham 
observed  that  he  found  no  ground  for  a  doubt  as  to  the  intention 
•to  give  the  entirety ;    that  the  words  were  ample,  complete  and 

(g)  Per    Wood,    V.-C,     Usticke    v.       (wiU  in  1857). 
Peters,  4  K.  &  J.  455.  (i)  Honywood  v.  Forster,  30  Beav.  14. 

(A)  Whitky  v.  Whitley,  31  Beav.  173  (/)  2  Mao.  &  G.  298. 
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correct  for  that  purpose,  but  wholly  inapplicable  to  the  supposed 
gift  of  a  moiety  only  :  and  that  if  this  were  matter  of  any  doubt, 
this  construction  would  be  strongly  corroborated  by  the  other  devise, 
which  shewed  how  the  testator  described  a  moiety  when  his  inten- 
tion was  to  give  only  a  moiety.  The  L.C.  therefore  held  that  the 
owner  of  the  other  moiety  must  elect.  A  direction  to  repair  the 
specifically  described  property  would  likewise  corroborate  this 
construction  (ft) ;  but  it  would  appear  from  Lord  Cottenham's 
judgment,  and  from  subsequent  authorities  Q),  that  a  specific 
devise  as  of  the  entire  subject  will  generally  suffice,  without  such 
assistance,  to  put  the  co-owner  to  his  election. 

So,  in  Swan  v.  Holmes  (m),  where  a  sum  of  10,000Z.  consols 
stood  settled  la  trust  for  two  sisters  for  life,  and  after  their  deaths, 
two-thirds  of  the  capital  in  trust  for  their  brother,  and  one-third 
in  trust  for  their  sisters  ;  and  the  brother  bequeathed  the  whole  of 
his  property  to  trustees,  as  to  part  on  certain  trusts  for  his  sisters  ; 
and  he  afterwards  bequeathed  the  property,  "  including  the  10,000Z. 
trust  money,"  to  other  persons  :  it  was  held  that  the  sisters  must 
elect  between  the  benefits  given  them  by  the  will,  and  their  interest 
in  the  10,0002.  consols. 

So,  where  the  testator  has  a  reversion  only  in  the  lands  devised, 
it  frequently  becomes  a  question  whether  he  intended  to  confine 
the  wilL  to  that  estate,  or  to  include  in  it  the  immediate  and 
absolute  interest.  Prima  facie,  the  testator  must,  of  course,  be 
understood  to  refer  only  to  what  he  had  power  to  dispose  of.  But 
the  context  of  the  will  must  be  examined,  to  see  whether  an  intention 
to  include  also  what  he  had  no  such  power  to  dispose  of,  be 
indicated ;  and  for  this  purpose,  notwithstanding  some  strong 
expressions  tending  to  shew  the  difficulty  of  applying  the  doctrine 
of  election  to  such  cases  (w),  the  ordinary  rules  for  collecting  the 
testator's  intention  must  be  observed,  the  question  being  simply, 
what  does  the  testator  mean  ?  If  he  has  subjected  the  lands  in 
question  to  limitations  which,  if  the  devise  be  limited  to  the  rever- 
sion, cannot,  or  probably  will  not,  ever  take  effect,  or  has  conferred 
powers  on  the  devisees  which,  on  the  same  hypothesis,  they  can 
never  exercise,  the  intention  to  include  the  immediate  interest  will 
be  sufficiently  established  (o).    But  these  indications  of  intention 

(n)  See  per  Lord  Eldon,  in  BancUffe 


(k)  HoweUs  V.  Jenkins,  2  J.  &  H.  706. 
There  was  no  such  direction  in  Padbury 
V.  Clark. 

(I)  Wilkinson  v.  Dent,  L.  E..  6  C!h. 
339  ;  FitzsimonsY.  Fitzsimons,  28 Beav. 
ill ;.  Miller  v.  Thurgood,  33  Beav.  496. 

(m)  19  Beav.  471. 


V.  Parkyns,  6  Dow,  149 ;  Minchin  v. 
Gc^bett,  [1896]  1  Ir.  R.  1. 

(o)  WeOiy  V.  Welby,  2  V.  &  B.  187 ; 
Wintour  v.  Clifton,  21  Beav.  447,  8  D., 
M.  &  G.  641 ;  Usticke  v.  Peters,  4  K.  & 
J.  437. 
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will  not  prevail  against  an  express  and  unreserved  confirmation  of  chapter  xvi. 
the  settlement  creating  the  estates  which  precede  the  testator's 
reversion.    Express    declaration    overrides    conjecture,    however 
probable  (p). 

On  the  same  principle,  if  a  testatrix  devises  "  all  my  estate  and 
interest  to  the  lands  of  H.,"  in  which  she  has  only  a  life  interest, 
this  does  not  put  the  remainder-man  to  his  election  (q).  And  if  a 
testator  has  a  charge  on  land  at  L.  and  no  other  property  there, 
and  disposes  of  all  his  property  at  L.,  he  has  a  sufficient  interest  to 
satisfy  the  words  of  the  will  (r). 

Again,  if  a  testator,  having  an  estate  subject  to  an  incumbrance.  Similar  ques- 
simply  devises  the  estate  without  saying  more,  he  is  to  be  taken  to  ^'°"  where 
mean  the  estate  m  its  actual  condition ;   and  the  incumbrancer,  entitled  sub- 
to  whom  other  benefits  are  given  by  the  will,  is  not,  in  such  a  case,  b^ranc^™""™' 
put  to  his  election  ;  stUl  less,  if  the  beneficiary  be  entitled  only  to 
participate  in  the  incumbrances  with  others  to  whom  no  benefit  is 
given  by  the  wUl  (s).      But  the  provisions  of  the  will  may  shew  an 
intention  that  the  incumbrancer  shall  give  up  his  charge  (t). 

V. — Claims  by  Widow  of  Testator. — A  similar  question,  and  Dowress  when 
one  which  was  formerly  much  agitated,  was  (u)  whether  the  widow  P^":°  ^^^ 
of  a  testator,  married  before  1834,  was  precluded,  by  a  benefit  given 
to  her  by  his  will,  from  claiming  dower  out  of  lands  devised  by  that  General  de- 
will.    It  is  clear  that,  under  the  old  law,  a  mere  devise  in  general  !„{  dowress 
terms  of  the  testator's  real  estate  afforded  no  indication  of  an  '°  ^^^ 


intention  to  dispose  of  the  dower  (v). 

And  the  addition  of  the  word  "  all  "  would  not  enlarge  the 

(p)  Sancliffe  v.  Parkyns,  6  Dow,  149.  edition  of   this  work,   Vol.  I.   p.   458 

But  confirmation  of  a  portion  of  the  set-  et  seq. 

tlement  leaves  the  remaining  portion  (v)  Lawrence  v.   Lawrence,   2  Vem. 

unconfirmed,  Blake  v.  Bunbury,  1  Ves.  365,  1  Eq.  Ca.  Ab.  218  pi.  2,  1  Freem. 

jun.  514.  Ch.  Ca.  234,  3  B.  P.  C.  Toml.  484,  8 

(q)  Galvin  v.  Devereux,  [1903]  1  Ir.  Vin.  Abr.  Devise,  361,  pi.  22  ;  see  also 

R.  185.  Lemon  v.  Lemon,  8  Vin.  Abr.  Devise, 

(r)  Maddison  v.  Chapman,  IJ.  &  H.  366,  pi.  45,  2  Eq.  Ca.  Ab.  355,  pi.  13  ; 

470.  Hitchin  v.   Hitchin,   Pre.    Ch.    133,   2 

(s)  Stephens  v.  Stephens,  3  Drew.  697,  Vem.  403  ;  Brovm  v.  Parry,  2  Dick. 

1  De  G.  &  J.  62  ;  Sadlier  v.  Butler,  Ir.  685  ;  Incledon  v.  Xorthc^te,  3  Atk.  430  ; 

R.,  1  Eq.  415; /fcjirj^v./fcwry,  ibid.  286.  Strahan  v.  Sutton,  3  Ves.  249;  Lord- 
it)  Blake  v.  Bunbury,  1  Ves.  jun.  514.  Dorchester  y.  Earl  of  Effingham,  Coop.  t. 

See  Sadlier  v.  Butler,  supra,  where  the  Eldon,  319  ;  see  also  Ayres  v.  Willis,  1 

circumstances  were  very  special.  Ves.  230  ;  Waller  v.  Fuller,  8  Vin.  Abr. 

(u)  As  this  question  can  seldom  be  of  Devise,  244,  pi.  19.     So  a  bequest  to  the 

any  practical  importance  at  the  present  widow  on  condition  that  she  make  no 

time,  the  remarks  of  the  learned  writer  claim  on  "  the  residue  of  my  property," 

and  of  former  editors  as  to  election  by  a  was  held    not    to    exclude    her   from 

dowress  have  been  much  abbreviated.  dower.       Welherell  v.   Wetherell,  4  Gif. 

For  a  fuller  discussion  of  the  cases  re-  51. 

ferred  to  on  this  subject,  see  the  fourth 

35—2 


election. 


548 


ELECTION. 


CHAPTER  XVI. 


What  provi- 
sions are 
inconsistent 
with  claim  of 
dower ; 


— to  use, 
occupy,  and 
enjoy; 


— to  carry  on 
business  and 
let. 


A  power  to 
lease  put  the 
widow  to  her 
election. 


operation  or  vary  the  construction-  of  the  devise,  which  is  still 
but  a  gift  of  "  all  "  the  testator's  own  estate  (w). 

According  to  the  authorities,  as  well  as  upon  principle^  it  seems 
to  have  been  immaterial  whether  the  lands  devised  to  the  widow 
were  or  were  not  part  of  those  out  of  which  her  dower  arose;  nor, 
it  should  seem,  would  her  dower  have  been  excluded  even  in 
respect  of  the  lands  so  devised,  except  in  cases  where  the  testator 
had  introduced  into  the  devise  some  special  provision  irreconcile- 
able  with  the  widow's  claim  of  dower. 

Thus,  in  Birmingham  v.  Kirwan  (x),  where  a  testator  devised 
his  house  and  demesne  to  trustees,  upon  trust  to  permit  his  wife 
to  enjoy  the  same  for  life,  she  paying  13s.  yearly  for  every  acre, 
to  keep  the  house  in  repair,  and  not  to  let,  except  to  the  person 
who  should  be  in  possession  of  the  remainder ;  and  the  residue 
of  his  lands,  subject  to  debts  and  legacies,  to  A.  for  life,  remainder 
to  B.  in  fee.  The  question  was  as  to  the  wife's  right  of  dower ; 
first,  in  the  part  devised  to  her  ;  secondly,  in  the  residue.  Lord 
Eedesdale  was  of  opinion  that  the  directions  that  the  widow  should 
keep  the  house  and  demesne  in  repair,  that  she  should  not  alien, 
except  to  the  person  in  remainder  (^),  which  directions  applied  to  the 
whole  of  the  house  and  demesne,  could  not  be  considered  obligations 
on  a  person  claiming  title  by  dower.  On  the  other  question,  how- 
ever, his  Lordship  held,  that  the  devise  of  the  beneficial  interest 
in  the  house  and  demesne  was  not  a  bar  to  the  widow's  right  of 
dower  in  the  rest  of  the  estate  . 

So,  in  Miall  v.  Brain  (z),  Sir  J.  Leach,  V.-C,  held,  that  the  claim 
of  dower  was  inconsistent  with  a  trust  to  permit  another  to  use, 
occupy,  and  enjoy  the  estate  for  her  life  ;  his  Honor  thinking  that 
the  testator  contemplated  the  personal  use,  occupation  and  enjoy- 
ment. And,  in  Butcher  v.  Kemp  (a),  the  same  learned  Judge 
considered  that  a  direction  to  trustees,  to  whom  a  farm  was  devised 
during  the  minority  of  the  tenant  for  life,  who  was  the  testator's 
daughter,  "  to  carry  on  the  business  thereof,  or  to  let  the  same 
upon  lease  for  her  benefit,"  was  inconsistent  with  the  claim  of 
dower. 

Again,  in  Hall  v.  Hill  (6),  there  was  a  general  devise  of  the 
testator's  estates  to  a  trustee,  upon  trust  to  pay  his  wife  an  annuity, 

with     the 


{w)  Thompson  v.  Nelson,  1  Cox,  447  ; 
see  also  Dowson  v.  Bell,  1  Kee.  761  ; 
Harrison  v.  Harrison,  ib.  765. 

{x)  2  Sch.  &  Lef.  444. 

{y)  But  Sir  R.  P.  Arden,  M.R.,  in 
Strahan  v.  Sutton,  3  Ves.  249,  held  that 
a  restriction  on  letting  did  not  render 


the     devise     inconsistent 
dowress's  claim. 

(z)  4  Mad.  119. 

(a)  5  Mad.  61  ;  see  also  Roadley  v. 
Dixon,  3  Buss.  192. 

(h)  1  D.  &  War.  94,  1  Con.  &  L.  120. 
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and  to  permit  her  to  enjoy  part  of  the  property  for  her  life,  and  the  chapteb  xvi. 
residue  was  otherwise  disposed  of.     By  a  codicil  a  power  to  lease  was 
given  to  the  trustee.     Sir  E.  Sugden,  C,  decided  that  the  widow 
must  elect  between  her  dower  and  the  benefits  under  the  will  (c). 

However  fine  the  distinction,  yet  it  is  clearly  settled,  in  accor-  Power  of  sale 
dance  with  an  opinion  of  Lord  Redesdale  {d),  that  a  general  devise  ^  ^°\^^\ 
of  all  the  testator's  estates  upon  trust  for  sale  did  not  put  the  widow  her  election, 
to  her  election ;   because  the  sale  might  have  been  made  subject 
to  her  right  of  dower  (e). 

Another  point  formerly  much  discussed  was  as  to  the  effect  of  As  to  devise 
the  property  being  devised  to  the  dowress  and  others  in  equal  shares,  and  another 
In  Chalmers  v.  Storil  (/),  the  devise  was  in  these  words:  "  I  give  to  in  equal 
my  dear  wife  A.  and  my  two  children  [naming  them]  aU  my  estates 
whatsoever,  to  be  equally  divided  amongst  them,  whether  real  or 
personal."     One  of  the  questions  was,  whether  the  wife,  taking  a 
share  under  this  devise,  was  bound  to  relinquish  her  dower.     Sir 
W.  Grant  considered  the  claim  of  dower  to  be  directly  inconsistent 
with  the  disposition  of  the  will.     The  principle  upon  which  Chalmers 
V.  Storil  stands  seems  to  have  been  adopted  in  several  subsequent 
cases  (gr). 

Another  question,  which  was  formerly  much  litigated  between  Barred  by 
the  dowress  and  devisees,  was,  whether  she  was  put  to  her  election  ^^j'^of*"""''^ 
by  a  rent-charge,  or  an  annuity  charged   on  the  property  out  of  perty. 
which  the  dower  arose.    Lord  Hardwicke,  in  Pitts  v.  Snowden  (h), 
decided  that  she  was  not,  and  although  this  has  not  been  uniformly 
followed  (i),  it  seems  to  have  been  treated  as  clear  in  all  the  later 
cases  (7). 

(c)  This  decision  as  to  the  effect  of  a        119  ;  Roadley  v.  Dixon,  3  Russ.  204  ; 
power  of  leasing  was  followed  in  O'Hara        O'Hara  v.  Chaine,  1  J.  &  Lat.  665. 

V.  Chaine,  IJ.  &  Lat.  662  ;  Grayson  v.  (/)  2  V.  &  B.  222. 

Deakin,  3  De  G.  &  S.  298 ;  Parker  v.  (g)  Dickson  v.  Robinson,  1  Jac.  503 ; 

Sowerby,  1  Drew.  488,  4  D.  M.  &  G.  321  ;  BoberU  v.  Smith,  1  S.  &  St.  513.     See 

Linley  v.  Taylor,  1  Gif.  67.     See  also  also  French  v.  Davies,  2  Ves.  jun.  577  ; 

Reynard  v.  Spence,  4  Beav.  103  ;  Lowes  Ellis  v.  Lewis,  3  Hare,  314  ;  Gibson  v. 

V.  Lowes,  5  Hare,  501  ;  Pepper  v.  Dixon,  Gibson,  1  Drew.  58  ;  Bending  v.  Bend- 

17    Sim.    200  ;    Thompson    v.    Burra,  ing,  3  K.  &  J.  257  ;  Reynolds  v.  Torin, 

L.  R.,  16  Eq.  592.  1  Russ.  129 ;  Goodfellow  v.  Goodfellow, 

(d)  Birmingham  v.  Kirwan,  2  Sch.  &  18  Beav.  356. 

Lef.  444.  W  1  Br.  C.  C.  292,  n. 

(e)  Elli^  V.  Lewis,  3  Hare,  313 ;  Gib-  (i)  Arnold  v.  Kempstead,  Amb.  466, 
son  V.  Gibson,  1  Drew.  42  ;  Bending  v.        2  Ed.  236  ;  Villa  Real  v.  Lord  Galway, 

3   K.    &    J.    257.     But   see        Amb.  682,   more  fully  reported  1  Br. 


Parker  v.  Downing,  4  L.  J.  (N.  S.)  Ch.  C.  C.  292,  n.  ;  Jones  v.  GoUier,  Amb. 

198,  where  the  devise  was  of  a  par-  730;   Wake  v.  Wake,  3  Br.  C.  C.  255,  1 

tiovjar  house  on  trust  for  sale,  Shadwell,  Ves.  jun.  335. 

V.-C,  held  that  the  widow  must  elect.  (j)  Pearson  v.  Pearson,  1  Br.  C.  C.  292; 

As  to  the  implication  of  election  as  to  Foster  y.  Cooi,  3  Br.  C.  C.  347;  Mially. 

the  whole  property  from  powers  relating  Brain,  4  Mad.  119;  Dowson  v.  Bdl,  1 

only  to  part,  see  MiaU  v.  Brain,  4  Mad.  Kee.  761 ;  Holdich  v.  Holdich,  2  Y.  & 
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.CHAPTER  XVI. 

To  whom  the 
bar  of  dower 
enures. 


Widow,  when 
excluded  from 
share  of 
personalty. 


Effect  of 
failure  of  dis- 
position of 
dower-lands, 
where  a  bene- 
fit is  given  in 
lieu  of  dower. 


And  tere  it  may  be  observed,  that  where  a  widow  was  barred 
of  her  dower  in  lands  devised  by  the  will,  by  a  benefit  given  to  her 
in  satisfaction  of  such  claim,  the  exclusion  was  considered  as  made, 
not  in  favour  of  the  devisee  personally,  but  of  the  estate ;  and, 
consequently,  it  enured  to  the  benefit  of  the  heir,  in  case  of  the 
devolution  of  the  land  upon  him  by  the  failure  of  the  devise  (k). 

But  a  gift  to  the  widow  in  satisfaction  of  all  her  claims  on  the 
testator's  estate,  does  not  preclude  her  from  claiming  her  share 
of  the  personalty  under  the  Statutes  of  Distribution,  in  the  event 
of  the  failure  of  a  bequest  of  that  property  (1).  And  an  annuity 
given  to  the  widow  "  in  lieu  and  satisfaction  of  all  dower  and  thirds 
or  other  claims  and  demands  which  she  could  or  might  have  had  or 
been  entitled  to  "  out  of  the  testator's  estate,  will  not  bar  her  right 
as  customary  heir  to  her  husband  in  respect  of  copyholds  not 
disposed  of  by  his  wiU  (m). 

Mr.  Jarman  points  out  (n)  that  "  The  difference  between  such  a 
case  and  that  of  dower  seems  to  be  this  :  Where  a  testator  gives  a 
benefit  in  lieu  of  dower,  he  purchases  an  interest  in  the  estate  for 
the  benefit  of  any  and  every  person  claiming  that  estate  under  him, 
whether  as  heir  or  devisee ;  and  the  exclusion  of  the  dower  arises, 
not  from  the  disposition  of  the  property  (which,  it  has  been  shewn, 
will  not  per  se  exclude  the  dower),  but  from  the  provision  for  the 
widow  being  given  expressly  in  satisfaction  of  it,  and,  consequently, 
is  not  affected  by  the  failure  of  the  disposition.  Whereas,  in  the 
case  under  discussion,  though  the  gift  is  expressed  to  be  in  satis- 
faction of  the  widow's  claim  on  the  testator's  estate,  yet,  in  fact, 
the  efficient  part  of  the  exclusion  consists  in  the  disposition,  which 
gives  the  property  to  some  other  person  :  that  disposition  therefore 
failing,  the  widow's  claim  under  the  Statute  of  Distributions  is 
revived  ;  and  such  claim  is  not  inconsistent  with  any  disposition  in 


C.  C.  C.  18  ;  Lowes  v.  Lowes,  5  Hare, 
501 ;  Hall  v.  Hill,  1  D.  &  War.  103. 
See  also  perWiokens,  V.-C,  Thompson 
V.  Burra,  L.  R.,  16  Eq.  602.  As  to 
annuities  charged  on  mixed  funds  of 
realty  and  personalty,  see  French  v. 
Davies,  2  Ves.  jun.  572 ;  Oreatorex  v. 
Cary,  6  Ves.  615. 

(k)  See  Pickering  v.  Lord  Stamford,  3 
Ves.  337. 

(l)  Pickering  v.  Lord  Stamford,  2 
Ves.  jun.  272,  581,  3  Ves.  332,  492; 
Tavernor  v.  Qrindley,  32  L.  T.  424  ;  see 
also  Sympson  v.  Hutton,  11  Vin.  Ab. 
Executors,  185,  2  Eq.  Ca.  Ab.  439,  but 
more  correctly  stated  3  Ves.  335 ; 
Naismith  v.  Boyes,  [1899]  A.  C.  495. 


But  a  declaration  to  this  effect  in  a 
settlement  will,  of  course,  effectually  bar 
the  widow,  Gurly  v.  Gurly,  8  CI.  &  Fin. 
743 ;  Drnice  v.  Denison,  6  Ves.  395 ; 
the  former  case  appears  to  overrule 
Slatter  v.  Slatter,  1  Y.  &  C.  28.  See  also 
Coyne  v.  Duigan,  [1894]  1  Ir.  R.  138. 

(m)  Norcott  v.  Gordon,  14  Sim.  258. 
A  provision  made  by  settlement  for  a 
jointure  and  in  lieu  of  dower  and  thirds 
at  common  law  was  held  only  to  ex- 
clude the  widow  from  further  claim 
against  the  testator's  lands  :  Colleton 
V.  Garth,  6  Sim.  19.  Compare  Gurly  v. 
Gurly,  supra ;  Thompson  v.  Watts,  2  J. 
&  H.  291. 

(to)  First  ed.  p.  407. 
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the  will.     It  would  seem  to  follow,  from  tHs  view  of  the  subject,  chapter  xvt. 

that  where  the  exclusion  of  the  dower  by  means  of  election  arises 

merely  from  the  terms  and  mode  in  which  the  estate  subject  to  the 

dower  is  devised,  there  is  strong  ground  for  holding  that  the 

failure  of  the  devise  lets  in  the  claim  of  dower.     The  question,  of 

course,  is  always  a  question  of  intention  to  be  collected  from  the 

whole  will." 

With  regard  to  the  widow's  claim  to  her  share  of  the  personalty,  Distinction  in 

it  is  said  to  be  different  if,  on  the  face  of  the  will,  there  is  an  original  '""■^e  of  per- 
.  .1.1  t  sonalty  where 

mtestacy  as  to  a  part  oi  the  personal  estate,  on  the  ground  that  the  widow  is  in 

exclusion  cannot  then  be  represented  as  auxiliary  to  any  disposition  oiu™^^^  t 

of  that  portion  of  the  personalty ;   it  must  have  an  independent  part  of  the 

effect  ;    and    the  only  effect  it  can  possibly  have  is  to  exclude  feft'^d^^  "^ 

the   widow   from  participation   in   the   undisposed  part   of   the  posed  of. 

personalty  (o). 

There  appears  to  be  a  distinction  between  those  cases  in  which  Provision 
a  testator  makes  a  gift  to  his  widow  in  satisfaction  of  all  her  claims  ^dow™^ 
on  the  testator's  estate,  and  those  in  which  he  expressly  excludes 
her  from  taking  any  share  or  interest  in  his  estate,  for  such  a  direc- 
tion may,  if  clearly  expressed,  amount  to  a  gift  by  implication  to 
the  other  persons  entitled  under  an  intestacy.  It  appears  that 
Shadwell,  V.-C,  decided  the  contrary  in  Johnson  v.  Johnson  {p), 
but  if  so  it  is  submitted  that  the  decision  is  erroneous  {q). 

The  words  "in  lieu  of  dower  or  thirds  at  common  law  or  other- 
wise," have  been  held  to  extend  to  the  wife's  right  of  freebench 
in  copyholds  (r). 

The  question  whether  a  dowress  is  put  to  her  election  by  the  E£Pectof3&4 

contents  of  her  husband's  will  less  frequently  arises  in  regard  to  ^^'  *'  *';  Y^^' 

^  J  o  upon  points 

widows  whose  marriage  was  since  the  1st  of  January,  1834 ;    as  discussed  in 

such  persons  may,  under  the  act  of  3  &  4  Will.  4,  c.   105,  be  ^^  ''^'■^^^^^■ 

excluded  from  dower  by  various  acts  of  the  husband,  including 

a  disposition  of  the  property  by  deed  or  will  (for  which  a  general 

devise  had  been  held  sufficient  (s),  or  a  mere  declaration  therein, 

or  a  rent-charge,  or  other  interest  devised  to  her  out  of   any  lands 

subject  to  dower ;  but  a  mere  gift  of  personal  estate,  or  of  an 

interest  in  lands  not  liable  to  dower,  wiU  not  defeat  the  widow's 

claim.     Moreover,  all  partial  estates  and  interests,  and  charges 

created  by  the  disposition  or  will  of  the  husband,  and  aU  debts  and 

(o)  Lett  V.  Mandall,  3  Sm.  &  G.  83:  (q)  The    cases    are  discussed,  post, 

not  appealed  on  this  point :  2  D.  F.  &  Chap.  XIX,  p.  679. 

J.  388.     The  doctrine  so  laid  down  is  (r)  NoUley  v.  Palmer,  2  Drew.  93. 

probably  bad  law.  («)  Lacey  v.  Hill,  L.  R.,  19  Eq.  346. 

(p)  4  Bea.  318. 
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CHAPTER  XVI.  liabilities  affecting  his  land,  will  oust  the  widow's  right  to  dower  ; 

and  the  right  is  subject  to  any  conditions,  restrictions,  or  directions 
As  to  copy-  declared  by  the  husband's  will.  This  act  does  not  affect  copy- 
^°^^-  holds  (t) ;   but  it  must  be  remembered  that  the  Wills  Act,  1  Vict. 

c.  26,  has  been  held  (m)  to  render  a  devise  of  copyholds  as  effectual 

as  a  surrender  to  bar  the  widow  of  freebench. 

Gift  in  lieu  of       VI.— When  Election  is  excluded.— The  ordinary  doctrine  of 
thmrio^not  election  may,  doubtless,  be  excluded  either  wholly  or  partially,  if 
exclude  from    the  testator  so  desires.     "  The  rule  in  Noys  v.  MordMunt,"  said 
another  gift.    -^^^^  Hardwicke  (v),  "  of  not  claiming  by  one  part  of  a  will  in 
contradiction  to  another,  is  a  true  rule,  but   has  its  exceptions. 
.    .    .  Several  cases  have  been,   a;nd  several  more   may  be,  in 
which  a  man  shall  give  a  child  or  other  person  a  legacy  or  portion 
in  lieu  or  satisfaction  of  particular  things  expressed,  \?hich  shall  not 
exclude  him  from  another  benefit,  though  it  may  happen  to  be  con- 
trary to  the  will ;  for  the  Court  will  not  construe  it  as  meant  in  lieu 
of  everything  else,  when  he  has  said  a  particular  thing." 

The  case  put  by  Lord  Hardwicke  occurred  in  Brown  v.  Parry  (w), 
where  a  testator  gave  his  wife  an  annuity  "  to  be  accepted  by  her 
in  lieu  of  her  dower,"  and  also  bequeathed  other  benefits  to  her 
(without  adding  in  lieu  of  her  dower) ;  the  widow  elected  not  to 
take  the  annuity,  but  to  keep  her  dower  ;  and  it  was  held  by  Lord 
Thurlow  that  she  was  nevertheless  entitled  to  take  the  rest  of  the 
testator's  bounty,  and  that  the  case  was  too  clear  for  argument. 
In  truth,  this  is  not  properly  a  case  of  election  at  all;  which  arises 
only  when  something  is  taken  against  the  will.  There  is  here  a 
legacy  upon  an  express  condition  which  is  submitted  to,  and 
another  legacy  without  express  condition.  Why  should  a  condition 
be  annexed  by  implication  to  the  latter  bequest,  when  by  taking  it 
the  legatee  disappoints  no  part  of  the  wiU  ? 

But  if  the  words  of  the  will  are  sufficiently  wide,  the  legatee 
may  be  put  to  election  {x). 

And  the  case  is  different  where  a  gift  is  made  in  lieu  of  a  particular 
thing  expressed,  and  there  is  then  a  question---not  whether  the 
legatee,  while  rejecting  the  proposed  exchange,  can  take  another 

(t)  Powdrell  v.  Jones,  2  Sm.  &  Gif.  by  charged  on  part  of  the  testator's 

407 ;  Smith  v.  Adams,  5  D.  M.  &  G.  freeholds  and  copyholds,  and  her  right 

'^12.  to  freebench  out  of  devised  copyholds. 

(u)  Lacey  v.  Hill,  L.  E.,  19  Eq.  346,  (v)  East  v.  Cook,  2  Ves.  sen.  33.     See 
ante,   p.    71.     But   see   Thompson   v.  alsQ  Bor  v.  Bor,  3  Br.  P.  C.  Toml.  167. 
Burra,  L.  R.,  16  Eq.  592,  where  the  (w)  Romffly's  No.  Gas.  85,  also  re- 
widow  was  put  to  her  election  between  ported,  but  imperfectly,  2  Dick.  685. 
an  annuity  given  by  the  will,  and  there-  (x)  Notthy  v.  Palmer,  2  Dr.  93. 
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gift  under  the  will  unconditionally,  but — ^whether,  while  accepting  chapter  xvi. 

the  exchange,  he  can  insist  on  his  right  to  another  property  against 

the  will.    Thus,  in  Wilkinson  v.  Dent  (y),  where  a  testatrix  gave  to 

her  brother  T.  10,000Z.  in  satisfaction  of  any  sums  in  which  she  then 

was  or  might  at  her  death  be  indebted  to  him,  and  to  her  brother 

W.  3,000?.  in  lieu  and  satisfaction  of  any  rent-charge  out  of  a  certain 

part  of  her  real  estate,  and  specifically  disposed  of  the  entirety  of 

another  estate,  in  which  both  brothers  had  interests  :   it  was  held 

that  the  brothers  taking   their   legacies  must  bring  these  latter 

interests  into  account  as  well  as  the  debts  and  the  rent-charge.  Sir 

W.  M.  James,   L.J.,   said,   "The  question  is,  whether  there  is 

testamentary  bounty  to  a  person  whose  estate  and  right  are,  under 

another  part  of  the  will,  interfered  with.    It  appears  to  me  clear 

that  this  question  must  be  answered  in  the  affirmative,  though 

before  the  amount  of  the  bounty  can  be  ascertained,  the  amount  of 

the  claims  which  the  legatees  had  against  the  testatrix  must  be 

ascertained." 

Where  a  testator  attempts  to  dispose  of  property  in  favour  of  A.,  Restraint  on 
and  gives  his  own  property  to  B.,a  married  woman,  with  arestraint  anticipation. 
on  anticipation,  this  shews  that  he  intends  to  exclude  the  doctrine 
of  election,  so  that  if  the  property  attempted  to  be  given  to  A. 
devolves  on  B.,  she  is  not  bound  to  make  compensation  to  A.  out  of 
the  property  given  to  her  by  the  testator's  will.  The  doctrine  of 
election  does  not  apply,  because  the  property,  which  if  the  doctrine 
applied  would  have  to  be  sequestered,  in  order  to  compensate  the 
disappointed  legatee,  has  by  the  terms  of  the  will  itself  been  made 
inalienable  (2).  Where  the  restraint  on  anticipation,  or  inaliena- 
bility, is  created  independently  of  the  will,  a  different  principle 
seems  to  apply  (a). 

In  Box  V.  Barrett  (6),  a  testator  by  his  will  recited  that  his  two  Mistake. 
daughters,  A.  and  B.,  were  entitled  to  certain  property  under  a 
settlement,  and  stated  that  for  this  reason  he  had  not  given  them 
so  large  a  share  of  his  own  property  as  he  would  otherwise  have  done; 
he  then  devised  to  A.  and  B.  certain  estates,  and  to  his  two  other 
daughters,  C.  and  D.,  other  estates,  of  much  greater  value;  in 
fact  his  four  daughters  were  entitled  under  the  settlement ;  it 
was  held  that  this  mistake  did  not  put  C.  and  D.  to  their  election. 

iy)  L.  R.,  6  Ch.  339.  of  settlement  by  deed. 

(2)  Be  Wheatley,  27  Ch.  D.  606 ;  Re  (a)  Ante,  p.  535  (Re  Lord  Ohesham). 

Vardon's  Trusts,  31  Ch.  D.  275  ;  Haynes  (i)  L.  R.,  3  Eq.  244,  where  Dashwood 

V.  Foster,  [1901]  1  Ch.  361.    Smith  v.  v.  Peyton,  18  Ves.  27,  and  Langslow  v. 

Lucas,  18  Ch.  D.  531,  and  Hamilton  v.  Langslmv,  21  Bea.  552  were  cited.     See 

Hamilton,  [1892]  1  Ch.  396,  were  cases  also  Lewis  v.  Lewis,  Ir.  R.,  11  Eq.  340. 
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VII.— Election  by  Persons  under  Disability.— An  infant  cannot 
elect,  and  in  those  cases  in  which  an  infant,  if  adult,  would  have  to 
elect,  the  ordinary  practice  is  to  direct  an  inquiry  whether  it  is  to 
his  advantage  to  take  under  or  against  the  will  (c).  But  in  some 
cases  the  infant  has  been  allowed  to  postpone  his  election  until  he 
comes  of  age  {d). 

The  Court  has  power,  in  certain  cases,  to  elect  on  behalf  of  a 
person  of  unsound  mind  not  so  found  by  inquisition  (e). 

On  the  question  whether  a  married  woman  subject  to  the  old  law 
can  elect,  the  authorities  are  not  consistent,  but  the  weight  of 
authority  seems  to  be  against  her  having  capacity  to  do  so  (/). 
It  was  decided  in  Ardesoife  v.  Bennet  (g),  that  a  married  woman 
could  elect  to  take  under  a  wUl;  and  the  same  principle  seems  to  be 
laid  down  in  Griggs  v.  Gibson  {h).  But  the  dicta  in  Wilson  v. 
TownsJiend  {i)  and  Davis  v.  Page  (j)  lead  to  a  contrary  conclusion, 
and  in  Cooper  v.  Cooper  (h),  where  it  was  decided  that  two  persons 
(one  of  whom  was  a  married  woman)  were  put  to  their  election, 
it  was  also  held  that  the  married  woman  could  not  herself  elect,  and 
that  the  Court  must  ascertain  by  inquiry  whether  it  was  for  her 
benefit  to  take  under  or  against  the  will.  It  is  possible  that  the 
decision  in  Ardesoife  v.  Bennet  may  be  explained  on  the  principle 


(c)  Qretton  v.  Haward,  1  Sw.  413  and 
note ;  Brown  v.  Brovm,  L.  R.,  2  Eq. 
481 ;  Be  Montagu,  [1896]  1  Ch.  549 ; 
Re  Bamett,  [1900]  W.  N.  81 ;  Cooper  v. 
Cooper,  L.  R.,  7  H.  L.  53.  As  to  the 
practice  where  the  infant  is  tenant  in 
tail,  see  Be  Montagu,  [1896]  1  Ch.  549. 

{d)  Boughton  v.  Boug}iUm,  2  Vea.  sen. 
12;  Streatfield  v.  Streatfield,  Ca.  t.  Talb. 
176. 

(e)  Be  Marriott,  2  Moll.  516  ;  Wilder 
V.  Pigott,  22  C!h.  D.  263.  The  question 
in  that  case  was  as  to  the  confirmation 
of  a  settlement  made  during  infancy, 
but  the  principle  seems  to  be  the  same. 
See  Be  Earl  of  Sefton,  [1898]  2  Ch.  378. 

(/)  As  to  the  position  of  a  married 
woman  in  this  respect,  see  Nicholl  v. 
Jones,  L.  R.,  3  Eq.  696;  Cahill  v. 
Cahill,  8  A.  C.  420. 

{g)  2  Dick.  463 ;  see  Barrow  v. 
Barroto,  4  K.  &  J.  409. 

(h)  L.  R.,  1  Eq.  685.  It  is  clear  from 
the  oases  of  Barrow  v.  Barrow, 
4  K.  &  J.  409 ;  Wilhughby  v.  Mid- 
dleton,  2  J.  &  H.  344;  Gam/pbell  v. 
IngiXby,  21  Bea.  567  ;  Anderson  v. 
Abbbtt,  23  Bea.  457 ;  Smith  v.  Iaicos, 
18  Ch.  D.  531 ;  Wilder  v.  Pigott,  22  Ch. 
D.  263,  and  Viditz  v.  O'Hagan,  [1900] 
2  Ch.  87,  that  a  married  woman  can 


elect  to  confirm  or  repudiate  a  settle- 
ment executed  by  her  while  an  infant ; 
but  the  principle  on  which  this  rule  is 
based  is  quite  difEerent  from  that  applic- 
able to  the  question  discussed  in  the 
text.  Whether  the  rule  applies  where 
the  interest  of  the  married  woman  in 
personal  property  is  reversionary,  see 
Greenhill  v.  NoHh  British  Co.,  [1893] 
3  Ch.  474;  Harle  v.  Jarman,  [1895] 
2  Ch.  419.  The  case  of  Williams  v. 
Mayne  (Ir.  R.,  1  Eq.  519)  has  been 
already  referred  to  (supra,  p.  536). 

(i)  2  Ves.  jun.  693.  •  The  same  rule 
was  acted  on  in  the  suit  brought  by 
Lord  Darlington,  as  stated  in  Cavan  v. 
Pulteney,  2  Ves.  jun.  at  pp.  552-53.  See 
also  Frank  v.  Frank,  3  Myl.  &  C.  171. 

(j)  9  Ves.  350.  Some  of  the  old  cases 
seem  to  shew  that  where  the  Court  held 
that  a  married  woman  was  put  to  her 
election  the  original  practice  was  to 
require  her  to  signify  her  election  before 
an  officer  of  the  Court,  and  only  to 
direct  an  inquiry  in  the  event  of  her 
failing  to  do  so ;  see  the  cases  cited  in 
Gretton  v.  Haward,  1  Sw.  413,  n.,  and 
compare  Standering  v.  Hall,  11  Ch.  D. 
652. 

{k)  L.  R.,  7  H.  L.  53. 
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that  as  it  was  obviously  to  the  benefit  of  the  married  woman  to  chapter  xvi. 
elect  in  a  particular  way,  the  Court  would  (if  she  had  been  living) 
have  elected  for  her  without  an  inquiry  (1),  and  she  being  dead, 
the  Court  treated  her,  retrospectively,  as  having  so  elected. 

It  seems  clear  on  principle,  though  the  point  has  not  been  decided.  Separate 
that  a  married  woman  can  elect  in  respect  of  her  separate  estate  (m).  ^^'*'*- 

VIII.— Time  and  Mode  of  Election. — It  seems  that  a  person 
does  not  lose  his  right  to  elect  by  mere  lapse  of  time,  unless  it  can 
be  shewn  that  injury  would  result  to  third  persons  by  the  delay  (n). 

In  some  of  the  older  cases,  infants  have  been  allowed  to  postpone  Postpone- 
their  election  until  after  attaining  majority  (ww),  and  in  the  case  of  ^"'"u"^  ^^^''' 
Williams  v.  Mayne  (o),  it  was  held  that  a  married  woman  could  not  son  under 
elect  until  a  reversionary  interest,  settled  on  her  marriage,  fell  into     '^*  ^  ^^^' 
possession. 

A  person  is  not  bound  to   elect  until   all  the  circumstances  Full 
which  may  influence  his  election  are  known  to  him  (p),  and  an  re"°i^r''d^^ 
election  made  in  ignorance  of  material  facts  is  not  binding  (q). 

Where  there  is  no  express  election,  it  may  be  imphed  or  inferred  implied 
from  acts.  But  to  raise  an  inference  of  election,  it  should  appear 
that  the  person  knew  of  his  right  to  elect,  and  not  merely  of  the 
instrument  giving  it  (r).  Even  the  receipt  of  income  for  sixteen 
years  in  ignorance  of  a  right  to  elect  will  not  operate  as  an  election  (s), 
though  an  election  may  be  presumed  from  possession  or  receipt 
of  income  where  there  is  full  knowledge  (t). 

Election  is  a  question  of  intention,  and  in  general  may  be  inferred 
from  a  series  of  unequivocal  acts  (m).  Receiving  the  income  of,  or 
dealing  with,  a  fund  or  property  is  in  general  an  election  to  take  that 
fund  or  property,  if  the  person  was  fully  cognisant  of  his  rights  {v). 

(l)  Wilson  V.  Townsend,  2  Ves.  jun.  Reynardv.  Spence,  iBea,.  103  ;  WirUour 

693.  V.     Clifton,    21    Bea.    447 ;  Watson's 

(m)  See  Re  Davidson,  II  Ch.  D.  341.  Comp.  Eq.  184  seq.  ;   Wilson  v.  Thorn- 

(n)  Brice  v.  Brice,  2  Moll.  21 ;  Spread  bury,  L.  R.,  10  Ch.  239  ;  Sweetman  v. 

V.  Morgan,  II  H.  L.  C.  588.  Sweetman,  Jr.  R.,  2  Eq.  141. 

(nn)  Supra,  p.  554.  («)  Sopwith  v.    Maughan,    30    Bea. 

(o)  Jr.    R.,   I    Eq.    519,  referred  to  235. 

above,  p.  536.  (i)  Butriche   v.    Broadhurst,    1    Ves. 

(p)  Wake  V.  Wake,  1  Ves.  jun.  335  ;  jun.  171 ;   Worthington  v.  Wiginton,  20 

Boynton  v.  Boynton,  1  Br.  C.  C.  445 ;  Bea.  67 ;  Stratford  v.  Powell,  I  Ba.  & 

Chalmers  v.   Storil,   2  V.   &   B.   222 ;  B.  1. 

Dillon  V.  Parker,  I  Sw.  359 ;  Jao.  505 ;  {u)  Spread  v.  Morgan,  II  H.  L.  C. 

1  CI.  &  F.  303 ;    Douglas  v.  Douglas,  588 ;  Dillon  v.  Parker,  supra. 

L.  R.,  12  Eq.  617.  •  (v)  Ardesoife  v.  Bennet,  2  Dick.  463; 

(g)  Kidney  v.   Coussmaker,   12  Ves.  Giddings   v.    Oiddings,    3   Russ.    241  ; 

136;  Piwuy  V.  DesJoMuric,  3  P.  W.  315  ;  Briscoe  v.  Briscoe,  1  Jo.  &  Lat.   334; 

Dillon  V.  Parker,  supra.  Dewar  v.  Maitland,  L.  R.,  2  Eq.  834 ; 

(r)  Morgan  v.  Edwards,  1  Bli.  N.  S.  and  the  cases  cited  above,  notes  (r),  («), 

401  ;   Wake  v.  Wake,  3  Br.  C.  C.  254 ;  and  (f). 
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The  mere  fact  that  a  person  enters  into  the  receipt  of  the  rents  and 
profits  of  two  properties,  as  it  affords  no  proof  of  preference,  cannot- 
be  held  an  election  to  take  one  and  reject  the  other  (w). 

The  amount  of  the  compensation  to  be  made  to  the  disappointed 
legatees,  where  the  party  elects  to  take  against  the  will,  is  ascer- 
tained as  at  the  date  of  the  testator's  death  {x). 

IX. — Onerous  Property  — A  gift  of  property  by  will  is  supposed, 
prima  facie,  to  be  beneficial  to  the  devisee  or  legatee,  and  con- 
sequently it  is  also  supposed,  until  the  contrary  is  proved,  that  the' 
gift  is  accepted  by  him.  But  he  is  at  liberty  to  refuse  or  disclaim 
it,  for  the  law  will  not  compel  a  man  to  take  property  against  his 
will  (y).  Disclaimer  may  be  express  or  implied  (z),  but  there 
can  be  no  efiectual  disclaimer  after  the  party  has  once  elected  to 
accept  the  gift  (a).  And  election,  Hke  disclaimer,  may  be  inferred 
from  the  conduct  of  the  party.  Thus  if  a  devisee  retains  posses- 
sion for  some  years  of  property  subject  to  charges  which  exceed 
its  value,  he  may  be  deemed  to  have  elected  to  accept  the 
devise  (6).  This,  however,  does  not  make  him  personally  liable 
for  the  charges  (c). 

Where  by  the  same  will  two  properties  are  given  to  the  same 
person,  one  beneficial  and  the  other  burdensome,  he  is  generally  at 
liberty  to  accept  the  former  and  reject  the  latter  (d),  although  by  so 
doing  he  throws  a  burden  on  the  testator's  general  estate,  which,  if 
he  accepted  both,  must  be  borne  by  himself  ;  as  where  the  repudi- 
ated gift  comprises  shares  in  a  company  which,  after  the  testator's 
death,  fails  and  is  wound  up,  the  shareholders  being  called  on  to 
contribute  (e),  or  where  the  subject  is  leasehold  property,  in  respect 
of  which  the  testator  was  liable  at  his  death  under  his  covenant  to 
repair  (/).  So  where  a  testator  devised  a  house,  which  was  mort- 
gaged beyond  its  value,  upon  trust  to  permit  his  two  sisters  to  have 


(w)  Padbury  v.  Cla/rk,  2  Mao.  &  G. 
306;  Spread  v.  Morgan,  11  H.  L.  C.  588; 
Brice  v.  Brice,  2  Moll.  21 ;  but  see 
Worthington  v.  Wiginton,  20  Beav.  67  ; 
and  generally,  as  to  what  acts  consti- 
tute election,  see  note  to  Dillon  v. 
Parker,  1  Sw.  382 ;  Giddings  v.  Oid- 
dings,  3  Euss.  241 ;  Briscoe  v.  Briscoe, 
1  J.  &  Lat.  334 ;  Mdkon  v.  Morgan,  6 
Ir.  Jut.  173  ;  EvUledge  v.  Muttledge,  1 
Dow.  &  a.  331  ;  Fytche  v.  Fytche,  19 
L.  T.  343.  As  to  how  far  the  gain  pr 
loss  to  the  person  called  on  to  elect  is  to 
weigh  in  presuming  election,  see  Harris 
V.  Watkins,  2  K.  &  J.  473. 

(x)  Be  Hancock,  [1905]  1  Ch.  16. 

(y)  Shepp.  Touch.  284-85;  see  David- 


son Conv.  5,  part  2,  p.  661,  n.,  where 
the  law  of  disclaimer  is  explained. 

(z)  Stacey  v.  Elph,  1  Myl.  &  K.  195 
(disclaimer  of  trust);  R&  Birchall,iO  Ch. 
D.  436. 

(o)  Bence  v.  Gilpin,!!.  R.,  3  Exoh.76. 

(6)  Be  Cowley,  53  L.  T.  494. 

(c)  Ibid. 

(d)  Andrew  v.  Trinity  Hall,  9  Vcs. 
525. 

(«)  Moffett  V.  Bates,  3  Sm.  &  Gif.  468  ; 
Aston  V.  Wood,  43  L.  J.  Ch.  715. 
Putting  a  distringas  on  shares  does  not 
prevent  a  subsequent  disclaimer :  Hobbs 
V.  Wayet,  36  Ch.  D.  256. 

{/)  Warren  v.  Eiidall,  IJ.  &  H.  1. 
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the  use  and  occupation  of  it  and  the  furniture  in  it :  the  furniture  chapter  xvi. 
was  sold  and  the  proceeds  invested,  and  it  was  held  that  the  sisters 
were  entitled  to  receive  the  income  of  the  investments  without 
keeping  down  the  interest  on  the  mortgage  debt  (g).    But  the  —unless  a 
question  is  one   of  intention,   and,  therefore,  where  a  testator  ?°°*^5'^y 
bequeathed  an  annuity  to  A.,  and  also  a  leasehold  house  held  at  a  appears, 
rack-rent  beyond  its  value,  Sir  J.  Leach,  M.R.,  thinking  that  the 
plain  intention  of  the  testator  was  that  his  estate  should  no  longer 
be  subject  to  the  rent  of  the  leasehold  house,  held  that  the  legatee 
must  take  both  bequests  or  neither  (h).    The  cases  are  not  easy  to 
reconcile,  but  the  test  seems  to  be  whether  or  not  the  gifts  are  separ 
ate  and  distinct.     If  onerous  property  and  beneficial  property  are 
included  in  the  same  gift,  as  an  aggregate,  then,  unless  a  contrary 
intention  appears  by  the  will,  the  donee  cannot  disclaim  the  onerous 
property  and  accept  that  which  is  beneficial ;  he  must  take  the 
whole  gift  or  nothing  (i).    But  if  two  distinct  gifts  are  made  by 
the  same  will,  one  of  them  being  onerous  and  the  other  beneficial, 
the  donee  may  reject  the  former  and  take  the  latter  (j). 


Estoppel. 


I.  By     Possession      under 
Devise 567 


PAGE 

II.  By  Erroneous  Statement 

in  Will    .569 

III.  By  Conduct  560 


I. — By  Possession  under  Devise. — The  general  principle  that  Possession 


a  person  who  takes  possession  of  land  under  an  instrument  is 
estopped  from  denying  its  validity,  applies  to  wills  (k) ;  conse- 
quently if  a  testator  devises  Blackacre,  which  really  belongs  to 
X.,  to  A.  for  life  with  remainder  to  B.,  and  A.  enters  and  retains 
possession  until  X.'s  title  is  extinguished  by  the  Statute  of 
Limitations,  A.  acquires  only  an  estate  for  life  with  remainder  to 
B  (l).    The  fact  that  the  testator  devises  the  legal  estate  to  trustees, 


under  title. 


(gr)  Syer  v.  Gladstone,  30  Ch.  D.  614, 
explained  in  Re  Kensington,  infra. 

(h)  Talbot  V.  Earl  of  Radnor,  3  My.  & 
K.  254  ;  FairtUmgh  v.  Johnstone,  16  Ir. 
Ch.  442. 

(i)  Green  v.  Britten,  42  L.  J.  Ch.  187  ; 
Guthrie  V.  Walrond,  22  Ch.  D.  573; 
Frewen  v.  Law  Life  Assurance  Society, 
[1896]  2  Ch.  511  ;  Parnell  v.  Boyd, 
[1896]  2  Ir.  B.  571  ;  Re  Kensington, 
[1902]  1  Ch.  203 ;  Honywood  v.  Hony- 
wood,  [1902]  1  Ch.  347. 

(j)  Re  Hotchkys,  32  Ch.  D.  408. 

(k)  Dalton  v.  Fitzgerald,  [1897]  1  Ch. 


440 ;  2  Ch.  86.  It  is  said  in  the  old 
books  that  an  heir  is  estopped  from 
denying  the  will  of  his  ancestor :  Br. 
Abr.  Estoppel,  pi.  193 ;  but  that  if  A. 
and  B.  are  named  executors  by  a  will, 
it  is  no  estoppel  for  them  to  say  that 
they  were  not  made  executors :  ibid, 
pi.  185.  As  to  the  old  rule  that  the 
heir  is  not  presumed  to  have  notice 
of  his  ancestor's  will,  see  Doe  d. 
Kenrick  v  Beauclerk,  11  East,  667, 
cited  post,  Chap.  XXXIX. 

(l)  Board  v.  Board,L.  R.,  9  Q.  B.48. 
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CHAPTER  XVI.  and  that  adverse  possession  is  taken  by  one  of  the  beneficiaries, 
does  not  make  any  difference  (w). 

The  same  principle  applies  where  a  devisee  takes  possession  of 
land  which  reaUy  belonged  to  the  testator,  the  devisee  being  under 
the  erroneous  behef  that  it  passed  by  the  will.  Thus  if  a  testator, 
being  entitled  to  land  in  the  parishes  of  X.  and  Y.,  devises  the  land 
in  X.  to  A.  for  Ufe,  with  remainder  over,  and  A.  takes  possession  of 
the  land  both  in  X.  and  Y.,  under  the  belief  that  the  land  in  Y. 
passed  by  the  devise,  and  retains  possession  for  the  statutory 
period,  he  cannot,  it  seems,  claim  to  be  entitled  to  the  land  in  Y. 
for  his  own  benefit :  "  My  impression  is  (if  it  were  necessary  to 
decide  the  point),  that  the  Statute  of  Limitations  can  never  be  so 
construed  that  a  person  claiming  a  life  estate  under  a  wiU  shall 
enter,  and  then  say  that  such  possession  was  unlawful,  so  as  to  give 
his  heir  a  right  against  the  remainder-man.  I  think  that  no  Court 
would  so  construe  it"  (n). 

Accordingly,  in  Kernaghan  v.  M'Nally  (o),  where  the  testator 
devised  lands  to  trustees,  and  the  cestui  que  trusts  took  possession 
of  certain  land  which  did  not  pass  by  the  devise,  and  held  it  as  if 
they  had  been  beneficially  entitled  to  it  under  the  devise,  it  was 
held  that  the  title  thus  acquired  under  the  Statute  of  Limitations 
vested  the  legal  estate  in  the  trustees  and  not  in  the  beneficiaries. 

The  decision  in  Paine  v.  Jones  (p)  appears  to  be  inconsistent  with 
this  principle.  In  that  case  a  testator,  by  will  made  in  1824,  devised 
all  his  real  estate  to  A.  and  B.  upon  trust  to  pay  the  rents  to 
A.  for  life,  with  remainders  over.  Part  of  the  testator's  real  estate 
was  purchased  after  the  date  of  the  wiU,  and  therefore  did  not 
pass  by  it ;  A.  entered  into  possession  of  the  after-acquired  land, 
believing  that  it  passed  by  the  will,  and  continued  in  possession  for 
more  than  twenty  years  :  it  was  held  by  MaHns,  V.-C,  that  she 
had  acquired  a  title  to  the  fee  against  the  remainder-man.  In  Dalion 
V.  Fitzgerald  {q),  Lindley,  L.J.,  thought  this  decision  was  intelligible 
having  regard  to  the  facts  of  the  case,  but  he  doubted  the  soimdhess 
of  the  distinction  drawn  by  the  V.-C.  "  between  cases  of  persons 
having  no  title  under  a  will,  because  it  does  not  purport  to  include 
the  lands  they  claim,  although  they  believe  that  it  does,  and  persons 
claiming  under  a  will  which  purports  to  deal  with  land  to  which  the 
testator  had  no  title,  although  they  thought  he  had." 

(m)  HawhsbeeY.Hawhsbee,l\JIa..230,        with  approval   by   Blackburn,   J.,  in 
&ndKemaghanY.M'Nally,12Iv.Ch.Rep.        Board  v.  Board,  supra,  and  by  Lindley, 
89.     The  question  of  estoppel  did  not        L.J.,  in  Dalton  v.  Fitzgerald,  supra, 
arise  in  Scott  y.  Nixon,  3  Dr.  &  W.  388.  (o)  12  Ir.  Ch.  R.  89. 

(m)  Per    Martin,    B.    in    Anstee    v.  (p)  L.  R.,  18  Eq.  320. 

Nelma,  1   H.  &   N.  at  p.  232,  quoted  (g)  Supra. 
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But  if  the  devise  of  the  remaiader  is  invalid  because  it  transgresses  chapter  xvi. 
some  rule  of  law — such  as  the  Eule  against  Perpetuities,  or  the  rules 
governing  charitable  gifts — then  the  entry  of  the'  tenant  for  life  under  is  iUegal. 
the  will  does  not,  it  seems,  affirm  the  invalid  devise  to  the  remainder- 
man, whether  the  devise  to  the  tenant  for  life  himself  is  valid  or 
invalid  (r). 

In  Re  Anderson  (s)  it  was  held  that  the  same  principle  applies  where  Where  tes- 
the  devise  is  invalid  by  reason  of  the  personal  disability  of  the  i^gabilitv^'' 
testator.     In  that  case  the  testatrix  was  married,  and  acquired  the 
property  before  1883. 

II. — By  Erroneous  Statement  in  Will. — Somewhat  analogous  Legatee 

to  the  doctrine   of  estoppel  is  the  rule  that  in  certain  cases   a  lioi^dby 
'^^  erroneous 

person  claiming  under  a  will  is  bound  by  an  erroneous  statement  statement 
of  fact  contained  in  it.  Thus  in  Re  Wood  (t),  a  testator  gave  his  '"  ' 
property  upon  trust  for  his  children  in  equal  shares,  and  after 
reciting  that  he  had  advanced  certain  sums  (specifying  the 
amounts)  to  four  of  his  sons  on  account  of  their  respective 
shares,  he  directed  that  "  the  respective  sums  hereinbefore 
recited  to  have  been  advanced  "  should  be  brought  into  hotch- 
pot ;  it  was  held  that  the  sons  were  bound  by  the  statement,  and 
could  not  adduce  evidence  to  shew  that  it  was  erroneous. 

Conversely,  if  the  amount  of  the  advance  is  understated,  the 
legatee  is  entitled  to  the  benefit  of  the  error  (u). 

But  the  limits  of  the  doctrine  are  not  satisfactorily  settled,  and  unless  result 

it  seems  that  it  will  only  be  applied  where  the  statement  of  the  would  defeat 

•'  ■■■  -"^  intention, 

testator  is  unequivocal.     Thus  in  Re  Taylor's  Estate  (v),  a  testator 

bequeathed  a  legacy  of  7,000?.  in  trust  for  his  daughter,  the  wife 

of  J.  T.,  and  her  children  ;  he  then,  after  reciting  (in  eSect)  that  he 

had  paid  upwards  of  5,0001.  for  J.  T.,  directed  that  if  J.  T.  shoidd 

not  before  his  death  have  repaid  him  5,000Z.  at  least,  the  sum  of 

5,0001.   should   be    taken  in  part  payment  of  the  7,000Z.    Taken 

literally,  the  effect  of  this  direction  would  have  been  that  if  J.  T. 

only  repaid  4,999?.  the  legacy  of  the  daughter  would  be  reduced 

by  5,000?.  ;  it  was  held  that  this  could  not  have  been  the  intention, 

and  that  what  the  testator  meant  was  that  whatever  was  owing 

to  him  by  J.  T.,  up  to  5,000?.,  should  be  satisfied  out  of  the  legacy. 

(r)  Per  Jessel,  M.R.,  in  Be  Stringer's  Sstate,  12  Ch.'  D.  291.  The  case  of 
Estate,  6  Ch.  D.  1  ;  the  decision  of  the  Quihampton  v.  Ooing,  24  W.  R.  917, 
M.R.  that  the  remainder  was  void  was  ante,  p.  138,  seems  to  have  been  de- 
reversed  by  the  C.  A.,  and  it  became  cided  on  the  same  principle, 
unnecessary  to  consider  the  point  above  (u)  Burrowes  y.  Olonbroch,  27  L.  R. 
stated.  Ir.  538. 

(s)  [1905]  2  Ch.  70.              .             .  (v)  22  Ch.  P.  495. 

\t)  32  Ch.  D.  517,  following  Re  Aird's 
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CHAPTER  XVI.  So  in  Re  Kelsey  (w),  a  testator  after  reciting  that  a  legatee  of  a  share 
of  residue  owed  him  5,000?.,  forgave  him  2,000Z.,  and  directed 
the  balance  of  3,000/!.  or  so  much  thereof  as  should  remain  impaid 
at  the  time  of  distribution,  to  be  brought  into  hotchpot ;  it  was 
held  that  the  legatee  was  not  bound  by  the  statement  as  to  the 
debt  of  5,000?.,  which  was  erroneous,  and  that  he  was  only 
chargeable  with  actual  advances.  Swinf en  Eady,  J.,  distinguished 
between  the  case  of  a  testator  erroneously  reciting  that  a  particular 
sum  has  been  advanced  and  directing  it  to  be  brought  into  hotchpot, 
and  the  case  of  a  testator  erroneously  reciting  that  a  particular 
sum  has  been  advanced  and  directing  it  "  or  so  much  thereof  as 
shall  remain  unpaid"  to  be  brought  iato  hotchpot;  in  the  former 
case  the  legatee  is  bound  by  the  recital,  in  the  latter  case  he  is  not. 


Estoppel  by 
litigation. 


Non-discio-  HI. — By  Conduct In  Re  Lewis  {x),  a  testatrix  bequeathed  a 

cutor-leeatee  leasehold  house  to  a  son  then  abroad, and  directed  that  "in  case  he 
should  not  return  and  claim  the  said  house,"  the  same  should 
accrue  to  another  son,  whom  she  appointed  executor  of  the  will. 
The  executor  informed  the  legatee  of  the  bequest  to  him  of  the 
house,  but  did  not  inform  him  that  in  the  event  of  his  not 
returning  and  claiming  it  the  house  would  go  to  the  executor  ;  the 
legatee  died  abroad  without  having  returned  to  claim  the  house  ;  it 
was  held  that  the  executor  was  not  estopped  from  claiming  under 
the  gift  over. 

A  person  who  is  cognizant  of  litigation  relating  to  a  wiU,  and 
stands  by  and  takes  the  benefit  of  a  decision  on  its  construction 
under  which  a  particular  fund  is  distributed,  is  estopped  from 
re-opening  the  question  by  instituting  fresh  litigation  relating  to 
another  fund  under  the  same  wiU  {y). 

A  person  who  is  cognizant  of  proceedings  in  a  Court  of  Probate 
in  which  the  validity  of  a  will  is  questioned,  is  bound  by  the  result, 
if  he  had  a  right  to  intervene  (z). 

Where  the  heir-at-law  of  a  testator  is  made  defendant,  as  one  of 
the  testator's  next-of-kin,  in  a  probate  action  to  establish  the  will, 
and  appears  and  contests  its  validity,  which  is  established  in  the 
action,  he  cannot  afterwards  dispute  its  validity  in  respect  of  real 
estate  affected  by  it,  notwithstanding  that  he  was  not  cited  to 
appear  in  the  action  as  heir-at-law  (a). 


Heir-at-law. 


{w)  [1905]  2  Ch.  465. 
(a;)  [1904]  2  Ch.  656.     See  Ee  Mao- 
hay,  [1906]  1  CSi.  25. 

(y)  Ee  Lari,  [1896]  2  Ch.  788. 

(z)  WytcherUy  v.  Andrews,  L.  K.,  2  P. 


&  D.   327,   and  other  cases  cited  in 
Toung  v.  HollovMy,  [1895]  P.  87. 

(a)  Beardshy  v.  Beardshy,  [18991  1 
Q.  B.  746. 
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IV.  Distinct  Gift  not  controlled 

by  Ambiguous  Context 579 


I. — Provisions  wholly  Void  for  Repugnancy. — Before  dealing  Provisions 
with  the  question  of  ascertaining  the  intention  of  a  testator  where  ^th°owifer- 
the  dispositions  of  the  will  appear  to  be  contradictory,  it  should  be  ship, 
premised  that  a  provision  in  a  will  may  be  void  for  repugnancy, 
apart  from  the  question  of  intention.  Thus  where  property  is 
given  to  an  adult  person  absolutely,  coupled  with  a  direction  that 
the  income  shall  be  apphed  for  his  benefit  in  a  certain  way,  or 
accumulated,  this  direction  is  generally  void,  being  inconsistent  with 
the  right  of  enjoyment  which  follows  from  ownership  (a).  So,  where 
a  testator  bequeathed  the  residue  of  his  personal  estate  to  his  son 
absolutely,  with  a  direction  that  it  should  not  be  dehvered  to  him 
tiU  the  completion  of  his  twenty-fifth  year,  it  was  held  that  the  son 
was  entitled  to  payment  on  attaining  twenty-one,  the  direction 
being  rejected  as  repugnant  to  the  enjojrment  of  a  vested  interest  (6). 
And  where  an  absolute  vested  interest  is  given  to  a  person,  an 
attempt  to  create  a  protected  interest  in  the  income  by  directing  it 

(a)  Ourney  v.   Qoggs,  25  Bea.  334 ;  Gosling,    Johns.    265 ;     Ee    Couturier, 

Saunders  v.   Vautier,  Cr.  &  Ph.  240 ;  [1907]  1  Oh.  470.     Compare  the  cases 

Oosling    v.     Gosling,    John.    265 ;  Ee  on   the   question   whether   a   trust   is 

Thompson,  44  W.  R.  582 ;  Ee  Johnston,  created  by  directions  as  to  the  applica- 

[1894]  3  Ch.  204.     In  Harbin  v.  Master-  tion   of   property   given  to   a   person 

mo»,  [1894]  2  Oh.  184  (s.  c,  s.  n.  TTAortom  absolutely:    Chap.   XXIV. 
V.  Masterman,  [1895]  A.  C.  186),  it  was  Where  property  is  given  to  a  class  of 

held  that  the  principle  applies  where  persons  with  a  trust  for  maintenance 

the  legatee  is  a  charity.     As  to  Billing  until  the  youngest  attains  a  specified 

v.    Billing,    5    Sim.    232,    see    Chap.  age,  this  is  effectual  to  postpone  distri- 

XXXIII.  bution :  see  Hodson  v.   Micklethwaite, 

(6)  Eocke  V.  Boche,  9  Bea.  66.     See  2  Dr.  294 ;  Berry  v.  Briant,  2  Dr.  & 

Ee  Young's  Settlement,  18  Bea.  199 ;  Be  S.  1 ;  Hughes  v.  Hughes,  3  Br.  C.  C.  434, 

Jacob's  Will,  29  Bea.  402  ;  Oosling  v.  and  other  oases  cited  post.  Chap.  XLII. 

J. — VOL.  I.  36 
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OHAPTBBXVn. 


Restraint  on 
alienation. 


limits  of  the 
doctrine 
invalidating 
restraints  on 
alienation. 


Absolute 
interests  can- 
not be  given 
to  persons  in 
succession. 


to  be  paid  to  him  by  weekly  instalments  until  he  attains  the  age  of 
thirty-five,  is  nugatory  (c). 

In  many  cases  the  desired  result  may  be  attained  by  giving  the 
property  to  trustees  subject  to  a  discretionary  trust  or  gift  over 
under  which  other  persons  have  an  interest  in  the  property  (d). 

On  the  same  principle,  a  person  to  whom  the  ownership  of 
property  is  given  cannot,  as  a  general  rule  (e),  be  restrained  from 
alienating  it,  either  by  express  direction  (/),  or  by  condition  (g), 
or  by  gift  over  to  take  effect  in  the  event  of  his  disposing,  or  at- 
tempting to  dispose,  of  it ;  in  such  a  case  the  gift  over  is  void,  and 
the  beneficiary  takes  absolutely  (h).  So  if  property  is  given  to  a 
person  absolutely,  followed  by  a  gift  over  to  take  effect  on  involun- 
tary alienation,  such  as  bankruptcy,  the  gift  over  is  void  (i). 

And  a  restriction  forbidding  a  particular  mode  of  alienation,  such 
as  a  mortgage  or  a  charge  by  way  of  annuity,  is  void  (j). 

It  seems  now  settled  that  a  restraint  on  alienation  is  bad  even  if 
it  is  limited  in  point  of  time  {k). 

But  a  restraint  on  alienation  may  be  good  if  it  only  prohibits 
alienation  to  a  limited  number  or  class  of  persons  (l).  Again,  a  gift 
over  to  take  effect  on  the  alienation  of  an  interest  in  property, 
before  it  is  absolutely  vested,  may  be  good  (m).  And  a  life  interest 
may  be  made  determinable  on  alienation  (n).  And  a  married  woman 
may  be  restrained  from  anticipation  (o). 

On  the  same  principle,  where  there  is  an  absolute  gift  of  property 
to  a  person,  followed  by  a  gift  over  in  the  event  of  his  dying  intes- 
tate, or  not  disposing  of  it,  the  gift  over  is,  as  a  general  rule, 
repugnant  and  void  (p).    And  a  gift  over  in  the  event  of  the 


(c)  Re  Williams,  [1907]  1  Ch.  180. 

(d)  See  cases  cited  in  the  preceding 
notes,  and  post,  Chap.  XXIV. ;  Qott  v. 
Nairne,  3  C!h.  D.  278. 

(e)  As  to  married  women,  see  Chap. 
XXXIX. 

if)  Hood  V.  Oglander,  34  Bea.  513. 

(g)  See  Chap.  XXXIX. 

(h.)  Bradley  v.  Peixoto,  3  Ves.  324; 
Shaw  V.  Ford,  7  Ch.  D.  669 ;  Re  Dug- 
dale,  38  Ch.  D.  176  ;  Gorbett  v.  Gorbett, 
14  P.  D.  7 ;  Re  Jones's  Will,  23  L.  T. 
211 ;  Re  WolaterihoVme,  43  L.  T.  752  ; 
Re  Bourke's  Trusts,  27  L.  R.  Ir.  573. 

(i)  BeMach.u,2lCh.'D.S3S;  Metcalfe 
V.  Metcalfe,  43  Ch.  D.  633. 

(?)  Ware  v.  Gann,  10  B.  &  Cr.  433  ; 
Willis  V.  Hiscox,  4  My.  &  Cr.  197. 

(k)  This  question  is  discussed  in 
Chap.  XXXIX. 

(1)  See  Chap.  XXXIX. 

(m)  Re  Porter,  [1892]  3  Ch.  481. 


(»)  Chap.  XXXIX.  The  Interest 
must  be  really  a  life  interest,  and  not 
part  of  a  series  of  limitations  which  in 
effect  give  the  legatee  an  absolute 
interest :  Re  Wolstenholme,  43  L.  T. 
752. 

(o)  See  Chap.  XXXIX. 

(p)  Lightbmne  v.  GUI,  3  Br.  P.  C.  250  ; 
Ross  V.  Boss,  1  Jac.  &;  W.  154 ;  Oreen 
V.  Harvey,  1  Hare,  428 ;  Re  Talden,  1 
D.  M.  &  G.  53 ;  Be  Morthck's  Trust,  3 
K.  &  J.  456  ;  Bowes  v.  Ooslett,  27  L.  J. 
Ch.  249 ;  Henderson  v.  Cross,  29  Bea. 
216 ;  Gulliver  v.  Vaux,  8  D.  M.  &  G. 
167,  n.  ;  Holmes  v.  Godson,  ib.  152  ; 
Barton  v.  Barton,  3  K.  &  J.  512  ;  Perry 
V.  Merritt,  L.  R.,  18  Eq.  152 ;  Re  Wil- 
cocks'  Settlement,  1  Ch.  D.  229 ;  Re 
Percy,  24  Ch.  D.  616;  Re  Jenkins' 
Trusts,  23  L.  R.  Ir.  162 ;  Stretton  v. 
Fitzgerald,  ib.  310,  466;  Pamell  v. 
Boyd,  [1896]  2  Ir.  R.  571 ;  Re  Walker 
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devisee  or  legatee  dying  intestate  is  void,  even  if  the  interest  chapter  xvij. 
given  to  him  is  contingent  (q). 

In  some  cases  effect  has  been  given  to  a  gift  over  of  "  what  shall  Life  interest, 
remain,"  or  the  like,  following  the  gift  of  a  Ufe  interest  (r). 

On  the  same  principle,  where  a  Hfe  annuity  was  given  payable  by  Annuity, 
trustees  haK-yearly,  with  a  gift  over,  on  the  death  of  the  annuitant, 
of  so  much  "  as  should  remain  unapplied  as  aforesaid,"  the  gift 
over  was  held  void  (s). 

So  a  condition  or  provision  requiring  a  person,  to  whom  property  Provision  as 
is  given,  to  use  it,  or  not  to  use  it,  in  a  particular  way,  is  invalid   propM'tv  may 
if  it  is  inconsistent  with  "  those  rights  of  enjoyment  which  are  be  void  for 
inseparably  incident  to  the  absolute  ownership  "  (t).  repugnancy. 

It  may  indeed  be  stated  as  a  general  principle  that  any  limitation  Gift  over  Con- 
or gift  over,  which  is  not  in  accordance  with  the  rules  governing  ^^^^  *°  *^^- 
the  devolution  and  disposition  of  property,  is  void.  Thus  personal 
property  cannot  be  given  to  persons  in  succession,  in  such  a  way  as 
to  prevent  the  absolute  interest  from  vesting  in  accordance  with 
the  rules  of  law  (u).  And  it  a  testator  gives  personal  property  to 
A.  in  tail,  with  remainder  to  B.  in  tail,  and  A.  survives  the  testator, 
he  takes  absolutely,  and  the  remainder  to  B.  is  void.  But  the  death 
of  A.  in  the  testator's  lifetime  may  have  the  effect  of  making  the 
gift  to  B.  valid  (v). 

A  gift  over  on  breach  of  a  condition  may  be  void  if  it  does  not  fit 
in  with  the  terms  of  the  condition,  or  is  inconsistent  with  the  original 
gift  (w). 

Where  a  testator  devised  real  estate  to  his  son  and  his  heirs, 
and  declared  that  in  case  his  son  should  die  without  leaving  lawful 
issue,  then  the  estate  should  go  over  to  the  son's  heir-at-law  to 
whom  he  gave  and  devised  the  same  accordingly :  it  was  held  by 

{Lloyd  V.  Tweedy),  [1898]  1  Ir.  E.  5 ;  (<)  See  the  principle  stated  in  Chap. 

Be  Dixon,  [1903]  2  Ch.  458 ;  Gomiskey  XXXIX.,  where  the  oases  of  Att.-€/en. 

V.    Boicring-Hanbury    (Ee    Hanbury),  v.  Catherine  Hall,  Jac.  395,  and  Alt.- 

[1905]  A.  C.  84.     Some  of  these  cases  6en.    v.    Qreenhill,    33   Bea.    193,  are 

are  referred  to  ante,  p.  463,  in  connec-  referred  to. 

tion  with  the  doctrine  of  uncertainty.  (u)  Byng  v.  Lord  Strafford,  6  Bea. 

As  to  Doe  v.  Qhver,  1  C.  B.  448 ;  and  558. 

Waikins  v.  Williams,  3  Mac.  &  G.  622,  (v)  Re  Lowman,   [1895]  2  Ch.   348, 

see  Shaw  v.  Ford,  7  Ch.  D.  669.  infra,  p.  565.     So  in  Carte  v.  Carte,  3 

(g)  Barton  v.  Barton,  3  K.  &  J.  512.  Atk.  180,  it  was  held  that  it  land  is 

(r)  See  ante,  p.  464.  devised  to  a  person  in  fee,  a  gift  over 

(s)  Re  Sanderson,  3  Jur.  N.  S.  809.  in  the  event  of  his  committing  treason, 

The  annuitant  was  in  fact  non  compos  is  void. 

mentis,    although    the    fact    was    not  {w)  Bird  v.   Johnson,    18   Jur.   976 

referred  to  in  the  will ;  the  trustees  did  (stated  in  Chap.  XXXIX.  in  connec- 

not  apply  the  whole  annuity  for  his  tion  with  another  doctrine) ;   Re  Catt's 

maiatenance ;  it    was    held    that    the  Trusts,  2  H.   &  M.  46 ;  Musgrave  v. 

surplus  formed  part  of  his  estate.  Brooke,  26  Ch.  D.  792. 
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CHAPTER  XVn. 


ReBtriotion 
on  right  of 
owner  to  sell. 


Estate  tail. 


Examples  of 
valid  gift 
over. 


Where  gift 
over  becomes 
valid  ex  post- 
faoto. 


the  Court  of  Appeal  that  the  gift  over  was  repugnant  and  void,  and 
that  the  son  took  an  absolute  estate  in  fee  simple  (x). 

In  Re  Rosher  (xx)  it  was  held  that  a  condition  annexed  to  a  devise 
in  fee  requiring  the  devisee,  in  the  event  of  his  selling  the  property, 
to  offer  it  to  A.  at  a  certain  price,  was  repugnant  and  void.  Again, 
in  Re  Elliot  (y)  a  testator  gave  all  his  property,  including  his  tea 
plantations,  to  A.,  and  provided  as  follows  :  "  On  any  sale  of  the 
said  tea  plantations  I  direct  her  [A.]  to  pay  to  B.  lOOOZ.  out  of  the 
proceeds  of  such  sale" :  it  was  held  that  this  direction  was  repugnant 
and  void.  So  if  an  absolute  gift  to  a  person  is  followed  by  a  clause 
cutting  it  down  in  the  event  of  his  embracing  a  religious  life,  this 
proviso  is  repugnant  and  void  (z). 

Conditions  and  gifts  over  intended  to  restrict  alienation  by  a 
tenant  in  tail  are,  as  a  general  rule,  repugnant  and  void,  as  explained 
elsewhere  (a). 

In  Re  Sax  (b)  a  testator  bequeathed  his  business  together  with  a 
leasehold  messuage  to  his  sons,  subject  to  a  proviso  that  if  the  sons 
ceased  to  carry  on  the  business,  the  leasehold  messuage  should  fall 
into  residue  :  North,  J.,  held  that  the  proviso  was  not  repugnant  to 
the  gift,  and  that  it  took  effect  on  the  conversion  of  the  business 
into  a  private  company. 

A  gift  over  in  the  event  of  the  original  gift  being  held  void  at  law 
or  in  equity,  is  valid  (c). 

It  was  held  by  RomiUy,  M.E.,  that  where  there  is  an  absolute 
gift  to  A.,  with  a  gift  over  to  B.  in  the  event  of  A.  dying  without 
having  disposed  of  the  property,  and  A.  dies  in  the  testator's  life- 
time, so  that  the  gift  to  him  lapses,  the  gift  over  nevertheless 
fails  (d).  This  view  was  dissented  from  by  James,  L.J.  (e),  on  the 
ground  that  there  can  be  no  repugnance  where  the  original  gift 
never  takes  effect  at  all.  And  having  regard  to  the  present  dis- 
position of  the  Courts  to  pay  more  attention  to  the  wishes  of  testa- 
tors than  to  technical  doctrines,  it  seems  clear  that  the  decisions  of 
Romilly,  M.R.,  would  not  now  be  followed.  The  general  principle 
is  that  "  where  there  are  successive  Hmitations  of  personal  estate 
in  favour  of  several  persons  absolutely,  the  first  of  them  who  survives 


{x)  Be  Parry  and  Daggs,  31  Chi  D. 
130.  The  principle  is  a  very  old  one  : 
Tilbury  v.  Bwrbut,  3  Atk.  617.  Compare 
Gulliver  v.  Vaux,  8  D.  M.  &  G.  167,  u. 
and  the  cases  there  cited. 

(xx)  26  Oh.  D.  801. 

(y)  [1896]  2  Ch.  353. 
■    (z)  Ee  Thompson,  44  W.  E.  582. 

[a)  Chap.  XXXIX. 


(6)  62  L.  J.  Ch.  688. 

(c)  De  Themmines  v.  De  Bonneval, 
S  Russ.  288  (deed).  Compare  Re  Graw- 
slmy,  43  Ch.  D.  616,  cited  in  Chap. 
XXIII.  .    ^ 

(d)  Hughes  v.  Ellis,  20  Bea.  193 : 
Greated  v.  Greated,  26  Bea.  621. 

(e)  Ee  Stringer's  Estate,  6  Ch.  D.  15. 
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the  testator  takes  absolutely,  although  he  would  take  nothing  if  cHAPTEKxvn. 
any  other  legatee  had  survived  and  taken.  .  .  .  The  doctrine  of 
repugnance  has  no  appUcation  to  gifts  which  fail.  .  .  .  This  is 
entirely  in  accordance  with  the  opinion  expressed  by  James,  L.J., 
in  Re  Stringer's  Estate,  already  referred  to,  and  is  good  sense  "  (/). 
Whether  this  principle  applies  to  devises  of  real  estate  does  not  seem 
to  have  been  decided,  but  the  dictum  of  James,  L.  J.,  in  Re  Stringer's 
Estate  expressly  includes  such  cases. 

II. — Construction  of  Contradictory  Provisions. — Mr.  Jarman  Rule  in  case 
states  the  general  rule  thus  {g) :  "  Doubt  is  sometimes  cast  upon  Uon°or  repi^- 
the  intention  of  a  testator  by  the  repugnancy  or  contradiction  nancy. 
between  the  several  parts  of  his  will,  though  each  part,  taken 
separately,  is  sufficiently  definite  and  inteUigible.  In  such  cases 
the  context  (which  is  so  often  successfully  resorted  to  for  the 
purpose  of  throwing  light  on  a  doubtful  passage)  becomes  itself 
the  source  of  obscurity ;  and,  unless  some  principle  of  construc- 
tion can  be  found  authorising  the  adoption  of  one,  and  the  rejec- 
tion of  the  other  of  the  contrariant  parts,  both  are  necessarily 
void,  each  having  the  effect  of  neutraUsing  and  frustrating  the 
other.  With  a  view  to  prevent  this  most  undesirable  result,  it 
has  become  an  established  rule  in  the  construction  of  wills,  that 
where  two  clauses  or  gifts  are  irreconcilable,  so  that  they  cannot 
possibly  stand  together,  the  clause  or  gift  which  is  posterior  in 
local  position  shall  prevail,  the  subsequent  words  being  considered 
to  denote  a  subsequent  intention  :  Cum  duo  inter  se  pugnantia 
reperiuntur  in  testamento,  ultimum  ratum  est  (h).  Hence  it  is 
obvious  that  a  will  can  seldom  be  rendered  absolutely  void  by  mere 
'  repugnancy  :  for  instance,  if  a  testator  in  one  part  of  his  wiU  gives 

(/)  Per  Lindley,  L.  J.,  in  Ee  Lowman,  gift  of  consumable  articles  to  a  woman 

[1895]  2   Ch.   357,   ante,   p.    563.     In  so  long  as  she  shall  be  living  unmarried 

Andrew  v.  Andrew(\  Coll.  690)  a  testator  is  the  gift  of  an  absolute  interest.     The 

bequeathed  consumable  articles  to  his  gift  over,  therefore  is  void,  nor  rendered 

sister  for  her  life,  or  so  long  as  she  should  valid  by  the  circumstance  of  the  legatee 

remain  unmarried,    "  in   either   event  having    survived     the    testator    and 

then  to  go  over  to  "  A.     The  sister  married  in  his  lifetime."     This  decision 

married  in  the  testator's  lifetime.     It  also  would  probably  not  be  followed  at 

was  held  by  Sir  J.  K.  Bruce,  V.-C,  that  the  present  day. 

the  gift  over  was  void.     There  was  no  (g)  First  ed.  p.  411. 

express  reference,  he  observed,  to  the  Qi)  Co.  Litt.  112,  b;  Vlrichv.  Litch- 

happening  of  any  event  in  the  testator's  field,  2  Atk.  372  ;  Sims  v.  Doughty,  5 

lifetime ;  the  testator  meant  death  or  Ves.  243  ;  Constantine  v.  Gonstantine,  6 

marriage   whensoever   happening,   not  Ves.  100 ;  Doe  d.  Leicester  v.  Biggs,  2 

death  or  marriage  happening  only  in  his  Taunt.  109  ;  see  also  Chandless  v.  Price, 

lifetime.     "  The  words  were  intended  3  Ves.  99  ;  Wykham  v.  Wykham,  18  Ves. 

to  operate  by  way  of  remainder.     It  is  421 ;  Marks  v.  Solomon,  18  L.  J.  Ch, 

a  gift  to  her  so  long  as  she  shall  be  living  234,  19  L-  J-  Cli'  555, 
unmarried,  and  then  over.     Now  th? 
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CHAPTER  XVn. 


Clear  gift  not 
out  down  by 
doubtful 
expressions. 


Absolute  gift 
cut  down  to 
limited 
interest. 


Gift  over  not 
"  fitting  " 
condition. 


Whether 
absolute 
interest  cut 
down  in  any 
event. 


to  a  person  an  estate  of  inheritance  in  lands,  or  an  absolute  interest 
in  personalty,  and  in  subsequent  passages  unequivocally  shews  that 
he  means  the  devisee  or  legatee  to  take  a  life  interest  only,  the  prior 
gift  is  restricted  accordingly  "  (i). 

It  must  be  borne  in  mind,  however,  that  the  rule  only  applies 
where  the  later  gift  shews  with  reasonable  certainty  that  the 
testator  did  not  mean  the  prior  gift  to  take  effect  according  to  its 
terms  (/). 

The  simplest  example  of  the  general  rule  is  where  a  gift  to  A., 
apparently  absolute,  is  cut  down  to  a  life  estate  by  a  subsequent 
direction  that  on  A.'s  death  the  property  is  to  go  to  B.  There  are 
numerous  authorities  to  this  effect  (k).  But  the  subsequent 
direction  must  be  unambiguous  (I). 

And  where  there  is  an  absolute  gift  of  propertyto  A.,  with  a  gift 
over  to  B.  in  the  event  of  A.  dying  without  having  disposed  of  it,  or 
a  gift  to  B.  of  "  what  remains  "  at  A.'s  death,  the  question  of  the 
effect  of  these  words  is  often  a  difficult  one,  and  the  authorities,  as 
might  be  expected,  are  not  whoUy  consistent  (m). 

Where  there  is  gift  upon  condition,  followed  by  a  clause  of 
forfeiture  or  gift  over,  which  does  not  "  fit  "  the  condition,  the  effect 
maybe  that  the  latter  clause  is  ineffectual  and  the  gift  absolute  (n). 

Where  property  is  given  to  a  person  without  limitation  or  qualifi- 
cation, followed  by  a  direction  that  at  his  death  it  is  to  be  divided 
among  his  children,  the  question  arises  whether  he  takes  nothing 
more  than  a  Hfe  interest  in  any  case,  or  whether  the  subsequent 
direction  is  only  to  take  effect  in  the  event  of  his  leaving  children, 
so  that  if  he  leaves  none  the  absolute  gift  remains  in  force.  Thus 
in  Joslin  v.  Hammond  (o)  a  testator  gave  to  his  wife  A.,  whom  he 
appointed  executrix,  the  whole  of  his  property,  on  condition  of  her 
paying  to  his  mother  130Z.  per  annum  during  her  hfe,  and  added,  "  at 
the  death  of  my  dear  wife  A.,  the  whole  of  the  property  to  be  equally 


(i)  It  will  be  remembered  that  Mr. 
Jarman  is  here  dealing  only  with  those 
cases  where  the  two  repugnant  gifts  are 
contained  in  the  same  testamentary 
instrument ;  if  one  of  them  is  contained 
in  a  will  and  the  other  in  a  codicil,  the 
question  is  one  of  revocation :  see 
Chap.  VII. 

(?)  Post,  p.  574. 

(k)  The  general  rule  is  recognised  in 
Constable  v.  Bull,  3  De  G.  &  S.  411  ; 
Bibbens  v.  Potter,  10  Ch.  D.  733  ;  and 
was  applied  in  Be  Russell,  52  L.  T.  559, 
and  Re  Houghton,  53  L.  J.  Ch.  1018. 
See  also  Chap.  XXXVI.  As  to  the 
difference  between  "  at  the  death  "  and 


"  after  the  death,"  see  Re  Hutchinson's 
Trusts,  21  Ch.  D.  811. 

(J)  Re  Jones,  [1898]  1  Ch.  438,  dis- 
tinguishing Se  Pounder,  56  L.  J.  Ch. 
113;  iJePerc!/,post,  p.  575;  ReBourke's 
Trusts,  27  L.  R.  Ir.  574. 

(m)  Ante,  p.  462  seq.  ;  post.  Chap. 
XXXIV. 

(n)  See  Re  Gait's  Trusts,  2  H.  &  M. 
46,  and  Musgrave  v.  Brooke,  26  Ch.  D. 
792,  both  cited  ante,  p.  563. 
.  (o)  3  My.  &  K.  110.  See  Lassence  v. 
Tiemey,  I  Mao.  &  G.  551  ;  Waters  v. 
Waters,  26  L.  J.  Ch.  624,  and  the  other 
cases  discussed  in  Chap.  XXXVIII. 
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divided  amongst  those  of  my  children  who  may  survive  her  "  ;  and  chaptesxvh. 

should  his  wife  marry  again,  the  testator  directed  that  each  of  his 

children  at  the  age  of  twenty-four  be  paid  400?. ;  should  she  not 

marry,  he  left  them  imphcitly  to  her  kind  and  indulgent  care.    No 

child  of    the  testator  survived  the  widow.     It  was  contended, 

therefore,  that  the  widow  was  absolutely  entitled,  on  the  ground 

that  the  absolute  interest  which  she  would  have  taken  under  the 

first  words  of  the  will,  was  cut  down  to  a  life  interest  only  in  a  certain 

event  which  had  not  happened  ;  but  Leach,  M.K.,  considered  that, 

upon  the  whole  context  of  the  will,  it  was  the  intention  of  the 

testator  that  in  no  event  the  wife  should  have  other  than  a  hfe 

estate.     "If,"  said  his  Honor,  "  at  her  death,  a  child  or  children 

survived  her,  they  were  to  take  the  property  between  them  ;  but  he 

has  not  provided  for  the  case  of  all  the  children  dying  during  the  life 

of  his  wife,  and  that  event  having  happened,  he  has  so  far  died 

intestate.     It  is  not  a  probable  intention  to  be  imputed  to  the 

testator,  that,  if  his  children  died  in  the  lifetime  of  his  wife,  leaving 

families,  his  widow,  on  her  second  marriage,  should  enjoy  the  whole 

property."    His  Honor   did   not   advert  to  the  annuity  to   the 

mother. 

On  the  other  hand,  in  Crazier  v.  Crazier  (p),  a  testator  gave  all 
his  property  to  his  wife,  "  and  after  her  death  to  be  equally  divided 
to  the  children,  should  there  be  any  "  :  the  testator  had  only  one 
child,  who  was  born  after  the  date  of  the  will  and  predeceased  the 
testator  :  it  was  held  by  James,  L.J.,  that  the  gift  to  the  wife  was 
absolute,  and  only  to  be  cut  down  in  the  event  of  there  being 
children :  there  being  none,  she  took  absolutely.  The  learned  judge 
remarked  that  the  testator  clearly  did  not  mean  to  die  intestate, 
which  would  be  the  effect  of  giving  the  wife  only  a  life  interest  {q). 

The  question  whether  the  original  gift  is  an  absolute  gift,  with  a 
subsequent  gift  in  derogation,  or  whether  it  is  a  mere  life  interest 
with  subsequent  limitations,  may  be  affected  by  the  interposition  of 
trustees  (r). 

In  Re  Hutchinson's  Trusts  (s)  property  was  given  to  A.  and  B. 
share  and  share  ahke,  and  after  their  decease  to  their  children  share 
and  share  alike,  and  to  their  heirs  for  ever  ;  A.  died  without  issue 
and  B.  died  leaving  issue  :  it  was  held  by  Kay,  J.,  that  as  the 
absolute  gift  to  each  was  only  cut  down  in  favortr  of  his  children, 

(p)  L.  R.,  15  Eq.  282.     See  Bell  v.  (r)  Ibid.  .     Scawin    v.     Watson,    10 

Jackson,  1  Sim.  N.  S.  547  ;  Salmon  v.  Bea.  200. 

Salmon,  29  Bea.  27.  {s)  21  Ch.  D.  811  ;  see  Be  Bubbins, 

iq)  See  also  Monck  v.  Groker,  [1900]  78  L.  T.  218  ;  79  L.  T.  313. 
1  Ir.  R.  56,  post,  Cihap.  XXXVII. 


568 


EFFECT  OF  EBPUaNANCY  OR  CONTRADICTION   IN   WILLS. 


CHAPTER  xYii.  the  property  was,  in  the  events  which  had  happened,  divisible  in 
moieties  between  the  representatives  of  A.  and  the  children  of  B. 


Posterior  of 
two  inconsis- 
tent clauses 
preferred ; 


The  general  rule  stated  by  Mr.  Jarman  appKes  even  where  the 
apparently  absolute  nature  of  the  prior  gift  is  emphasised  by  the 
use  of  words  of  limitation. 

As  in  Crcme  v.  Odell  (i),  where  a  testator  devised  the  residue 
of  his  real  and  personal  property  to  his  children.  A.,  B.,  and  C, 
and  all  their  younger  children,  their  heirs,  executors,  adminis- 
trators and  assigns,  for  ever ;  so  far  it  was  a  clear  joint  devise  ; 
but  he  went  on  to  declare,  that,  nevertheless,  his  intentions  were, 
that  A.  should  receive  the  entire  interest  or  yearly  produce  of 
such  part  of  his  real  or  personal  fortune  as  he  (testator)  intended 
for  his  (A.'s)  younger  children  during  his  bfe.  The  testator  then 
made  a  similar  direction  as  to  B.  and  C. ;  and  he  provided,  that, 
in  case  any  of  his  said  three  children  should  die,  the  share  of  such 
should  go  to  the  younger  children  of  such  children  ;  if  no  younger 
children,  to  the  survivors  ;  and  he  gave  the  parents  a  power  of 
distribution  among  their  younger  children.  Lord  Manners  deter- 
mined that  the  parents  took  life  interests  only,  with  a  power  of 
distribution  among  their  younger  children ;  which  decree  was 
affirmed  in  D.  P. 

So,  in  Sherratt  v.  Bentley  (u),  where  a  testator,  after  bequeathing 
several  legacies,  devised  unto  his  wife  a  certain  messuage  and  all 
other  his  real  estates,  and  his  household  goods  and  aU  other  his 
personal  estate,  to  hold  to  his  said  wife,  her  heirs,  executors,  adminis- 
trators and  assigns,  for  ever.  The  testator  then  directed  that  none 
of  the  legatees  should  be  entitled  until  twelve  months  after  his 
wife's  decease ;  and,  in  case  his  wife  should  happen  to  die  in  his 
lifetime,  and  the  before-mentioned  devises  and  bequest  to  her 
should  thereby  lapse,  the  testator  gave  the  estate  and  efEects,  as 
well  real  as  personal,  comprised  therein,  to  S.,  his  heirs,  executors, 
administrators  and  assigns,  to  the  use  of  such  persons  as  his  wife 
should,  in  her  lifetime,  by  writing  under  her  hand  appoint.  The 
testator  then  gave  some  pecuniary  legacies,  and  proceeded  to 
devise  and  bequeath  -to  W.  A.  and  his  (the  testator's)  brother- 
in-law's  children  the  residue  of  his  real  and  personal  estates,  to 
be  equally  divided  amongst  them,  share  and  share  alike,  at  the 


(t)  1  Ba.  &  Be.  449,  (Odell  v.  Crone) 
3  Dow,  61  ;  see  also  Boe  d.  James  v. 
Avis,  4  T.  R.  605. 

(w)  2  My.  &  K.   149.     See  also  Re 


Brooks'  Will,  2  Dr.  &  Sm.  362 ;  Qra- 
venor  v.  Watkins,  L.  R.,  6  C.  P.  500, 
post,  Chap.  XLV. ;  Estate  of  Lupton, 
[1905]  P.  321. 
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decease  of  his  said  wife.    The  heir-at-law  contended,  that  the  will  chapterxvii. 

was  void  for  uncertainty,  on  account  of  the  repugnance  between 

the  gift  to  the  wife,  her  heirs,  executors,  administrators  and  assigns, 

and  the  subsequent  gift  of  the  residue  to  others,  to  be  divided  at 

her  decease.    The  person  claiming  under  the  wife  contended  that 

the  pecuniary  legacies  and  the  gift  of  the  residue  were  only  to  take 

effect  in  the  event  of  her  decease  in  the  testator's  hfetime ;  but 

Sir  J.  Leach,  M.R.,  was  of  opinion  that  the  Court  was  not  warranted 

in  putting  such  a  construction  upon  the  wiU,  for  that  the  testator's 

general  intention,  as  collected  from  the  concluding  passages  in  his 

will,  was  to  give  the  wife  the  fuU  enjoyment  during  her  life  only,  and 

to  give  it  over  to  the  persons  named  afterwards  ;  and  that  the  words 

"  heirs,  executors,  administrators  and  assigns,"  were  to  be  rejected  ; 

and  his  Honor  referred,  as  one  of  the  grounds  of  his  decision,  to  the 

rule,  that  the  latter  part  of  a  wiU  shall  prevail  against  inconsistent 

expressions  in  the  prior  part  of  it.     On  appeal,  Lord  Brougham 

affirmed  the  decree,  observing  that  either  the  testator  had  changed 

his  intention  and  was  minded  to  give  his  wife  a  life  estate  instead 

of  the  fee,  or  he  was  ignorant  of  the  force  of  the  words  he  had 

originally  used,  and  those  words  must  be  rejected  as  having  been 

used  by  mistake.     The  former  alternative  was  the  one  to  which  the 

rule,  sanctioned  by  the  authorities  (which  he  stated  in  detail), 

led.     The  latter  was  the  inference  drawn,  not  unfairly,  from  the 

whole  instrument  taken  together. 

In  Hare  v.  Westroff  {v)  the  testator  gave  all  his  property  to  his 
wife,  and  then  gave  aU  the  rest  residue  and  remainder  of  his  estate 
and  effects  to  trustees  upon  trust  for  his  wife  for  hfe,  with  remainder 
to  his  children  :  it  was  held  that  the  wife  took  a  life  interest  in  the 
whole  of  the  testator's  property. 

"  But  in  these  cases,"  as  Mr.  Jarman  points  out  (w), "  it  is  a  settled  —but  prior 
and  invariable  rule  not  to  disturb  the  prior  devise  farther  than  is  umeceBsarily 
absolutely  necessary  for  the  purpose  of  giving  efiect  to  the  posterior  disturbed, 
qualifying  disposition." 

As  in  Boe  d.  Amlot  v.  Davies  (x),  where  a  testator  devised  all 
his  messuage  and  garden  in  the  occupation  of  D.,  and  also  aU  that 
his  messuage  and  garden  wherein  he  then  resided,  both  situate 
in  P.,  to  trustees  and  their  heirs,  upon  trust  to  pay  the  rents  to 

(v)  9  W.  R.  689.     But  where  there  Chap.  XXIX. 
are  two  residuary  gifts  to  different  per-  {w)  First  ed.  p.  414. 

sons,  the  prior  gift,  if  clear  and  distinct,  (a;)  4   M.    &   Wels.    599.     See   also 

will  prevail  unless  the  testator  shews  Grossman   v.    Bevan,    27    Beav.    502 ; 

with  reasonable  certainty  that  he  means  Spence  v.  Handford,i:  Jur.  N.  S.  987,  27 

the  later  gift  to  take  efiect :    see  post,  L.  J.  Ch.  767. 
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CHAPTER  XVII. 


Devise 
annulled  by 
subsequent 
inconsistent 
devise  in  same 
will; 


—the  whole 
to  be  recon- 
ciled, if 


his  wife  during  widowhood,  and  after  the  determination  of  that 
estate,  to  the  use  of  his  children  by  his  said  wife,  equally  to  be 
divided  between  them  and  the  lawful  issue  of  their  or  his  bodies 
or  body,  and,  in  default  of  such  issue,  to  his  nephew  D.  The 
testator  immediately  afterwards  gave  to  his  daughter  F.  a  pecu- 
niary legacy  when  she  attained  the  age  of  twenty-one  years,  and 
the  house  where  she  then  Uved,  after  the  decease  of  her  mother 
or  the  day  of  intermarriage  ;  and  the  testator  gave  to  his  daughter 
R.  a  legacy  in  like  manner,  and  the  house  then  in  the  occupation 
of  D.,  after  the  decease  of  her  mother  or  the  day  of  her  inter- 
marriage. The  two  houses  last  referred  to  were  those  comprised 
in  the  previous  devise.  It  was  admitted  that,  under  the  first 
devise,  the  daughters  would  have  been  tenants  in  common  in  tail 
of  the  two  houses,  but,  as  the  second  devise  clearly  indicated  an 
intention  to  give  one  of  the  houses  to  each  daughter,  the  whole 
was  in  some  degree  reconciled  by  holding  each  to  take  an  estate 
for  life  in  severalty  in  her  own  house  under  the  latter  devise 
(which  contained  no  words  of  inheritance),  leaving  the  prior  devise 
still  to  operate  on  the  inheritance  in  remainder,  of  which  it  maide 
the  two  daughters  tenants  in  common  in  tail  expectant  on  the 
estate  for  life  of  each  in  the  respective  houses. 

"  The  doctrine  in  question,"  says  Mr.  Jarman  (y),  "  has  been 
sometimes  unsparingly  applied,  even  where  the  effect  of  the  posterior 
devise  is  not  merely  (as  in  the  two  last  cases)  to  restrict  and  qualify 
the  interest  conferred  by  the  prior  devise,  but  whoUy  to  defeat  and 
frustrate  such  prior  devise.  Thus  in  Ulrich  v.  Litchfield  (z),  where 
a  testatrix  bequeathed  her  real  and  personal  estate  to  A.  and  B. 
equally  for  life,  and,  upon  the  death  of  A.,  she  gave  the  whole 
estate  to  B.  in  tail,  with  remainder  over,  with  a  few  pecuniary 
legacies,  and  charged  her  real  estate  with  the  payment  of  the 
legacies,  if  the  personalty  should  be  insufficient.  The  testatrix 
then  gave  all  the  residue  of  her  personal  estate  to  her  uncle  C.'s  three 
daughters.  Lord  Hardwicke  held  the  daughters  to  be  entitled  to 
the  residue  of  the  personal  estate,  considering  that  the  testatrix 
must  be  presumed  to  have  altered  the  intention  expressed  in  the 
prior  part  of  her  wiU. 

"  But  the  rule  which  sacrifices  the  former  of  several  contradictory 
clauses  is  never  applied  but  on  the  failure  of  every  attempt  to 
give  to  the  whole  such  a  construction  as  will  render  every  part  of 
it  effective  (a).    In  the  attainment  of  this  object  the  local  order  of 


{y)  First  ed.  p.  415. 
(z)  2  Atk.  372. 


(a)  Langham  v.    Sanford,    19    Ves. 
649  ;  Shipperdson  v.  Tower,  1  Y.  &  C. 
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the  limitations  is  disregarded,  if  it  be  possible,  by  the  transposition  chapter  xvn. 

of  them,  to  deduce  a  consistent  disposition  from  the  entire  will. 

Thus,  if  a  man,  in  the  first  instance,  devise  lands  to  A.  in  fee,  and 

in  a  subsequent  clause  give  the  same  lands  to  B.  for  life,  both  parts 

of  the  will  shall  stand  ;  and,  in  the  construction  of  law,  the  devise 

to  B.  shall  be  first  (b),  the  wiU  being  read  as  if  the  lands  had  been 

devised  to  B.  for  life,  with  remainder  to  A.  in  fee. 

"  So  where  (c)  a  testator,  after  devising  the  whole  of  his  estate  to 
A.,  devises  Blackacre  to  B.,  the  latter  devise  will  be  read  as  an  excep- 
tion out  of  the  first,  as  if  he  had  said, '  I  give  Blackacre  to  B.,  and 
subject  thereto,  all  my  estate,  or  the  residue  of  my  estate,  to  A.' 

"  By  parity  of  reason,  where  (d)  a  testator  gives  to  B.  a  specific  Devise 
fund  or  property  at  the  death  of  A.,  and  in  a  subsequent  clause  ^ubse^u^nt' 
disposes  of  the  whole  of  his  property  to  A.,  the  combined  effect  disposition, 
of  the  several  clauses,  as  to  such  fund  or  property,  is  to  vest  it  in 
A.  for  life,  and,  after  his  decease,  in  B. 

"  Again  (e),  where  a  testator  gave  his  real  and  personal  estate 
to  A.,  his  heirs,  executors  and  administrators,  and  in  a  subse- 
quent part  of  his  wUl  gave  all  his  property  to  A.  and  B.,  upon 
trust  for  sale,  and  to  pay  the  interest  of  the  proceeds  to  A.  for 
life,  and  at  her  decease,  upon  trust  to  pay  certain  legacies,  leaving 
the  residue  undisposed  of,  A.  was  held  to  be  entitled,  under  the 
first  devise,  to  the  beneficial  interest  in  reversion,  not  exhausted 
by  the  trust  for  the  payment  of  legacies  created  by  the  second  (/). 

"  Sometimes  it  happens  that  the  testator  has,  in  several  parts  of  Effect  of 
his  will,  given  the  same  lands  to  different  persons  in  fee.    At  contrariant 
first  sight  this  seems  to  be  a  case  of  incurable  repugnancy,  and,  devises, 
as  such,  calling  for  the  application  of  the  rule,  which  sacrifices 
the  prior  of    two  irreconcilable    clauses,   as  the  only  mode    of 
escaping  from  the  conclusion  that  both  are  void.     Even  here,  Both  take 
however,  a  reconcihng  construction  has  been  devised,  the  rule  """•'""^'^  y- 
being  in  such  cases,  according  to  the   better  opinion,  that  the 
devisees  take  concurrently  (g).       The  contrary,  indeed,  is  laid 

C.  C.  459 ;  Briggs  v.  Penny,  3  De  G.  &  (e)  Brine  v.  Ferrier,  7  Sim.  549. 

S.  539 ;  Jaclcson  v.  Forbes,  Taml.  88 ;  (/)  In  point  of  fact,  in  this  case  the 

Brocklebank  v.  Johnson,  20  Beav.  205.  inconsistent   gifts    were   contained   in 

(6)  Per  Anderson,  Anon.,  Cro.  El.  9 ;  several  papers  supposed  to  be  written 

see  also  Ridout  v.  Dowding,  1  Atk.  419  ;  at  different  times  ;  but  as  the  Ecclesi- 

Plenty  v.  West,  6  C.  B.  201  ;   Usticke  v.  astioal  Court  had  allowed  them  to  be 

Peters,  4  K.  &  J.  437.  proved  as  one  will,  they  were,  of  course, 

(c)  Guihhert  v.   Lempriere,   3   M.    &  to  be  so  construed. 

Sel.  158 ;  see  also  Anon.,  Dalison,  63  ;  (g)  3  Leon.  11,  pi.  27  ;  8  Vin.  Abr. 
Adams  v.  Gierke,  9  Mod.  154  ;  AUum  v.  Devise.  152,  pi.  3  ;  arg.  in  Coke  v.  Bui- 
Fryer,  3  Q.  B.  442  ;  Boe  d.  Snape  v.  lock,  Cro.  Jao.  49,  and  in  Fane  v.  Fane, 
NevUl,  11  Q.  B.  466.  1  Vern.  30. 

(d)  Blamire  v.  Geldart,  16  Ves.  314. 
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cHAPTEKxvn.  down  by  Lord  Coke  {h)  and  other  early  writers  (i),  who  say  that 
the  last  devise  shall  take  effect ;  and  a  similar  opinion  seems  to 
have  been  entertained  by  Lord  Hardwicke,  though  he  admitted 
that,  latterly,  a  different  constr,uction  had  prevailed  (j).  The 
point  underwent  much  discussion  in  Sherratt  v.  Bentley  {Tc),  already 
stated ;  and  Lord  Brougham,  after  reviewing  the  authorities,  and 
fully  recognising  the  general  doctrine,  which  upholds  the  latter 
part  of  a  will  by  the  sacrifice  of  the  former  to  which  it  was  repug- 
nant, considered  that,  consistently  with  this  rule,  it  might  be 
held,  that,  where  there  are  two  devises  in  fee  of  the  same  property, 
the  devisees  take  concurrently.  '  If,  in  one  part  of  a  will,'  he  said, 
'  an  estate  is  given  to  A.,  and  afterwards  the  same  testator  gives 
the  same  estate  to  B.,  adding  words  of  exclusion,  as  "  not  to  A.", 
the  repugnance  would  be  complete,  and  the  rule  would  apply. 
But  if  the  same  thing  be  given,  first  to  A.,  and  then  to  B.,  unless  it 
be  some  indivisible  chattel,  as  in  the  case  which  Lord  Hardwicke  puts 
in  Ukich  v.  Litchfield,  the  two  legatees  may  take  together  without 
any  violence  to  the  construction.  It  seems,  therefore,  by  no  means 
inconsistent  with  the  rule  as  laid  down  by  Lord  Coke,  and  recognised 
by  the  authorities,  that  a  subsequent  gift,  entirely  and  irreconcil- 
ably repugnant  to  a  former  gift  of  the  same  thing,  shaU  abrogate 
and  revoke  it,  if  it  be  also  held  that,  where  the  same  thing  is  given 
to  two  different  persons  in  different  parts  of  the  same  instrument, 
each  may  take  a  moiety ;  though,  had  the  second  gift  been  ia  a 
subsequent  will,  it  would,  I  apprehend,  work  a  revocation.'  " 

It  is  laid  down  by  Lord  Hardwicke  in  TJhich  v.  Litchfield  (l), 
that  the  two  devisees,  if  they  take  concurrently,  are  joint  tenants  ; 
this  is  supported  by  several  old  authorities  (m),  and  appears  to 
have  been  assumed  by  Lord  Brougham,  who  speaks  of  their  joint 
estate  (n).  When  he  speaks  (as  above)  of  each  taking  a  "  moiety," 
it  is  only  as  opposed  to  either  taking  the  whole  to  the  exclusion 
of  the  other.  In  Ridout  v.  Pain  (o),  Lord  Hardwicke  says,  that 
"  latterly  such  a  devise  has  been  construed  either  a  joint  tenancy 
or  tenancy  in  common,  according  to  the  limitation  "  ;  and  this  it 
is  said  must  be  presumed  to  mean,  "  that  if  the  two  estates  given 
by  the  wiU  have  the  unity  or  sameness  of  interest  in  point  of 
quantity  essential  to  a  joint  tenancy,  the  devisees  shall  be  joint 


Whether  as 
joint  tenants 
or  tenants  In 
common. 


ill)  Co.  Litt.  112. 

(j)  Plow.  541. 
_   (?)  See   Ulrich  v.  Litchfield,  2  Atk. 
374. 

(k)  2  My.  &  K.  165,  ante,  p.  568. 

(Z)  2  Atk.  372. 


(m)  14  Vin.  Ab.  485,  pi.  2  ;  Anon., 
Cro.  El.  9;  Wallop  v.  Darby,  Yelv. 
210 ;  Co.  Litt.  21  a,  n.  (4). 

(n)  2  My.  &  K.  166. 

(o)  3  Atk.  493. 
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tenants,  but  otherwise  shall  be  tenants  in  common  "  (p).    Now,  as  cHAPTERxvn. 

both  devisees  are  supposed  to  have  vested  estates  in  fee,  this 

interpretation  points  to  their  being  joint  tenants.    Independently 

of  authority  this  seems  the  preferable  construction,  as  less  violence 

is  thereby  done  to  the  testator's  language  than  by  making  them 

tenants  in  common,  as  the  creation  of  a  tenancy  in  common  requires 

positive  intention. 

It  is  observable  that  both  Lord  Hardwicke  and  Lord  Brougham  Whether 
considered  that  the  doctrine  in  question  did  not  apply  to  a  single  appiSa  to  an 
indivisible  chattel ;  but  such  an  exclusion,  as  Mr.  Jarman  points  indivisible 
out  {q),  is  attended  with  difficulty,  "  for  though,  certainly,  it  may 
seem  rather  absurd  that  a  testator  should  give  a  horse  or  a  watch 
to  several  persons  concurrently,  yet  it  is  impossible  to  say  that  there 
may  not  be  such  an  intention  ;  and  where  is  the  line  to  be  drawn  ? 
Is  it  to  depend  upon  the  greater  or  less  convenience  attending  a 
joint  or  concurrent  enjoyment  of  the  subject  of  gift  ?  " 

Sometimes  where  an  estate  in  fee  is  followed  by  apparently  Apparent 

inconsistent  limitations,  the  whole  has  been  reconciled  by  reading  inconsistency 
...  i-i  reconciled  by 

the  latter  disposition  as  applying  exclusively  to  the  event  of  the  reference  to 

prior  devisee  in  fee  dying  in  the  testator's  lifetime,  the  intention    ^^^®' 

being,  it  is  considered,  to  provide  a  substituted  devisee  in  the  case 

of  lapse  (r) ;  or  by  understanding  the  latter  devise  to  be  dependent 

on   a  certain  contingency  mentioned    in  the   will,  though   such 

contingency  may  not  clearly  appear  to  be  attached  to  it  (s). 

The  anxiety  of  the  Courts  to  adopt  such  a  construction  as  will  instances  of 
reconcile  and  give  efiect  to  all  parts  of  a  will,  is  further  exemplified  <i.^™<=s  recon- 
by  Holdfast  d.  Hitchcock  v.  Pardoe  (t),  where  a  testator  devised  to 
A.  a  farm  in  the  occupation  of  C,  and  to  B.  lands  in  L.  Marsh  ;  and 
it  appeared  that  part  of  the  farm  in  the  occupation  of  C.  consisted 
of  lands  in  L.  Marsh ;  but  there  was  another  estate,  not  in  his 
occupation,  consisting  entirely  of  marsh  lands  in  L. ;  and  it  was 
held,  that  the  subsequent  devise  was  not,  as  contended,  a  revocation 
of  the  preceding  devise,  but  that  A.  took  the  farm,  and  B.  the  marsh 
lands  not  included  in  that  farm. 

So,  where  (m)  a  testator  devised  to  A.  "  her  heirs,  executors 
and  administrators,"  a  house  in  T.  Street  (describing  it),  and  in 
distinct  clauses  gave  her  several  other  houses,  "  the  whole  of  which 
premises  were  in  the  borough  of  Plymouth,  during  her  natural  life," 

(p)  Co.  Litt.  112  b,  n.  (1),  by  Harg.  (s)  Uy  v.  Ley,  2  M.  &  Gr.  780. 

(g)  First  ed.  p.  418.  (0  2  W.  Bl.  975 ;  see  also  Woolcomb 

(r)  Clayton  v.  Lowe,  5  B.  &  Aid.  636  ;  v.  Woolcomb,  3  P.  W.  111. 
but   see  remarks   on   this   case   post,  (u)  Doe  d.  Baihy  v.  Sloggett,  5  Exoh. 

Chap.  LVII.  107. 
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cHAPTEExvii.  but  should  A.  have  children,  "  the  before-mentioned  houses  "  to 
descend  to  them ;  but  if  she  should  die  without  issue  (which 
happened),  then  the  "  said  premises  "  to  become  the  joint  property 
of  the  children  of  X.  The  house  included  in  the  first  devise  being, 
as  well  as  all  the  rest,  in  the  borough  of  Plymouth,  it  was  contended 
that  it  went  with  them  to  the  children  of  X.  But  it  was  held,  that 
although  the  words  were  not  perfectly  accurate,  yet  they  could  not 
intend  that  the  testator  meant  by  the  subsequent  words  to  cut  down 
the  estate  in  fee  first  given. 

Mr.  Jarman  also  cites  the  case  of  Bettison  v.  Richards  {v)  as  being 
"  perhaps,  the  strongest  authority  of  this  kind." 


Clear  gift  not 
cut  down  by 
doubtful  ex- 
pressions. 


These  cases  also  exemplify  a  rule  which  is  certainly  not  of  less 
frequent  application  than  that  enunciated  at  the  beginning  of 
this  section,  viz.,  that  where  there  is  a  clear  gift  in  a  will  it  cannot 
be  cut  down  by  subsequent  words  which  are  not  clear  and  deci- 
sive {w).  They  need  not  (as  sometimes  stated  (x) )  be  equally  clear 
with  the  gift.  "  You  are  not  to  institute  a  comparison  between 
the  two  clauses  as  to  lucidity  "  [y).  But  the  clearly  expressed  gift 
naturally  requires  something  unequivocal  to  shew  that  it  does  not 
mean  what  it  says.  Thus  if  a  testator  gives  all  his  property  to  A. 
and  in  a  later  part  of  the  wiU  appoints  B.  his  residuary  legatee,  the 
general  rule  is  that  this  does  not  affect  the  gift  to  A.  (z),  and  lapsed 
legacies  go  to  A.,  not  to  B.  {a).  So  where  a  testator  made  a  careful 
and  elaborate  disposition  of  the  residue  of  his  property  in  favour 
of  his  sons  and  daughters  and  a  grandchild  in  unequal  shares  with 
clauses  of  accruer,  and  then  made  a  gift  of  his  residue  to  the  same 
persons  in  equal  shares,  it  was  held  by  Fry,  J.,  that  the  first  gift 
prevailed  (&).  Again,  in  Re  Spencer  (c),  where  the  testator  filled  up 
the  first  blank  in  a  printed  form  by  giving  all  his  real  and  personal 
property  to  certain  persons,  after  which  came  a  fuU  printed  form  of 


(«)  7  Taunt.  105. 

(w)  Thornhill  v.  Hall,  2  CI.  &  F.  22  ; 
Re  Segelcke,  [1906]  2  Oh.  301. 

{x)  For  example,  by  Knight  Bruce, 
L.J.,  in  Kiver  v.  OMfield,  4  De  G.  &  J. 
30. 

iy)  Per  Lord  Campbell,  Eandfield  v. 
Bandfield,  8  H.  L.  Ca.  225,  where  the 
rule  was  held  inapplicable.  For  further 
instances  of  the  application  of  the  rule, 
see  Clavering  v.  Ellison,  3  Drew.  451 ; 
Re  Larkin,  2  Jur.  N.  S.  229  ;  Walmsley 
V.  Foxhall,  1  D.  J.  &  S.  605 ;  Kerr  r. 
Clinton,  L.  R.,  8  Eq.  462  ;  Crozier 
V.  Crozier,  L.  R.,  15  Eq.  282  ;  Re  By- 
water,   18    Ch.   D.    17 ;    Re     Viscount 


Exmovih,  23  Ch.  D.  158.  And  see  this 
rule  further  discussed,  post,  pp.  579  et 
seq. 

(z)  Davis  V.   Bennet,  30  Bea.   226 
Kilvington  v.  Parker,  21  W.  B.  121 ; 
Re  Jessop,  11  Ir.  Ch.  R.  424. 

(o)  Johns  V.  Wilson,  [1900]  1  Ir.  R 
342 ;  Re  Isaac,  [1905]  1  Ch.  427.  See 
the  oases  referred  to  in  detail  in  Chap 
XXIX. 

(i)  Bristow  v.  Masefield,  52  L.  J.  Ch 
27.  Fitzpatrick  v.  Knareshorough,  13 
Ir.  Eq.  R.  338,  seems  to  have  been 
the  converse  of  this  case. 

(c)  64  L.  T.  597. 


words. 
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residuary  gift  in  which  he  inserted  the  names  of  four  other  persons  :  chapter  xvn. 
it  was  held  that  there  was  nothing  on  which  the  residuary  clause 
could  operate,  and  that  the  prior  gift  must  prevail  (d). 

In  Hoare  v.  Byng  (e)  a  testator  left  all  his  personal  estate  and  all  Absolute  gift 
his  landed  estates  to  his  wife  for  Ufe,  and  "  afterwards  "  aU  his  "oLtete  f^" 
personal  and  landed  estates  to  his  sister  for  her  life,  and  "  then  "  l>fe  by  vague 
to  the  eldest  son  of  B.  and  "  afterwards  "  to  B.'s  second,  third,  or 
any  later  sons,  and  "  then  "  to  the  eldest  and  other  sons  successively 
of  C. :  it  was  contended  that  the  words  "  then  "  and  "  afterwards  " 
shewed  an  intention  to  give  B.'s  eldest  and  other  sons  nothing  more 
than  life  interests,  but  it  was  held  that  the  eldest  son  of  B.  took  the 
personal  estate  absolutely.     All  the  judges  laid  stress  on  the  fact     . 
that  where  the  testator  intended  to  give  estates  for  life,  estates  for 
life  were  in  terms  given.     This  element  was  absent  in  the  case 
of  Re  Percy  (/),  where  a  testator,  by  an  extremely  short  and  concise 
will,  bequeathed  to  his  wife  10,000L  "  afterwards  to  go  to  the  under- 
stated residuary  legatee  E."  :  it  was  held  byBacon,  V.-C.,that  the 
gift  to  the  wife  was  absolute,  and  not  cut  down  to  a  life  interest  by 
the  "  inept  words  "  which  followed  it.     But  it  is  not  very  easy  to 
see  why  the  word  "  afterwards  "  should  be  considered  more  inept 
than  the  words  "  at  her  death,"  following  an  absolute  gift  (g). 

III. — Rejection  of  Words. — "  It  is  clear,"  says  Mr.  Jarman  (h),  Rule  as  to  the 
"  that  words  and  passages  in  a  will,  which  are  irreconcilable  with  "'ejection  of 
the  general  context,  may  be  rejected,  whatever  may  be  the  local 
position  which  they  happen  to  occupy ;  for  the  rule  which  gives 
effect  to  the  posterior  of  several  inconsistent  clauses  must  not  be 
so  applied  as  in  any  degi'ee  to  clash  or  interfere  with  the  doctrine 
which  teaches  us  to  look  for  the  intention  of  a  testator  in  the  general 
tenor  of  the  instrument,  and  to  sacrifice  to  the  scheme  of  disposition 
so  disclosed,  any  incongruous  words  and  phrases  which  have  found 
a  place  therein. 

"  Thus,  in  Boon  v.  Cornforth  (i),  where  a  testator  bequeathed 

(d)  As  to  the  construction  of  a  will      bate ;  ante,  p.  30. 

written  on  a  printed  form,  see  Re  Harri-  (i)  2    Ves.    sen.    277 ;    Rohinson   v. 

son,  30  Ch.  D.  at  p.  394.  WaMdow,  8  Sim.  134 ;  Jones  v.  Price, 

(e)  5  Bea.  558  (Byng  v.  Strafford) ;  11   Sim.   557  ;    Aspinall  v.   Audus,  7 
10  a.  &  F.  508.  M.  &  Gr.  912 ;  Hanbury  v.  Tyrett,  21 

(/ )  24  Ch.  D.  616.  This  case  is  also  Beav.  322 ;  Campbell  v.  Bouskdl, 
referred  to  supra,  p.  463.  27  Beav.  325  ("  aforesaid  nephews," 
{g)  Ante,  p.  566.  "  aforesaid  "  rejected) ;  Smith  v.  Crab- 
(h)  First  ed.  p.  420.  It  will  be  tree,  6  Ch.  D.  591  ("  living  at  the  death 
remembered  that  where  words  have  or  second  marriage  of  my  wife "  re- 
been  inserted  in  a  will  by  mistake,  they  jected). 
are  sometimes  omitted  from  the  pro- 
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Passage  at 
variance  with 
context 
rejected. 


Ambiguous 
words  incon- 
sistent with 
prior  devise 
rejected. 


the  interest  of  6,000Z.  stock  to  his  daughter  for  Hfe,  and  after  her 
decease,  upon  trust  to  dispose  of  the  principal  and  interest  to  and 
between  her  husband  and  his  (testator's)  daughter's  child  and 
children,  viz.  her  husband  should  have  and  enjoy  one-half  of  the 
interest  thereof  for  and  during  his  natural  lite,  if  there  should  be 
no  child  or  children  (the  words  in  italics  were  interlined  (j) ),  and 
the  child  or  children  the  other  half ;  on  his  death  his  half  should 
go  to  the  child  or  children,  but  tiU  the  child  or  children  attained 
twenty-one  the  husband  should  have  the  whole  interest,  and  on 
the  death  of  their  father,  they  should  have  the  remaining  B,O00l. ; 
but  if  no  such  child  or  children  at  the  time  of  her  death,  or  they 
should  die  before  twenty-one,  then  to  go  on  further  trust  as  he 
should  thereafter  mention— Lord  Hardwicke  rejected  the  inter- 
lined words,  as  inconsistent  and  repugnant  with  the  whole 
disposition,  his  Lordship  being  of  opinion  that  he  had  no 
alternative  but  that  of  rejecting  either  these  or  the  entire 
provision. 

"  So,  in  the  case  of  Coryton  v.  Helyar  (k),  where  a  testator  devised 
lands  to  the  use  of  his  son  for  ninety-nine  years,  and,  after  the 
determination  of  that  estate,  to  the  use  of  trustees  during  the  life 
of  the  son,  to  preserve  contingent  remainders ;  and,  after  the 
decease  of  the  son,  to  the  use  of  his  first  and  other  sons  in  tail  male — 
Lord  Hardwicke  held  that  the  term  was,  with  reference  to  the 
true  construction  of  the  several  parts  of  the  wUl,  to  be  construed,' 
not  as  an  absolute  term,  but  as  determinable  with  the  decease  of 
the  son. 

"  In  several  instances  inconsistent  words  engrafted  on  a  prior 
clear  and  express  devise  have  been  rejected. 

"  Thus,  where  (I)  the  devise  was  to  A.  and  her  heirs,  for  their 
Uves,  Lord  Ellenborough  rejected  the  latter  words  ;  which,  he  said, 
were  merely  the  expression  of  a  man  ignorant  of  the  manner  of 
describing  how  the  parties  whom  he  meant  to  benefit  would  enjoy 
the  property ;  for  whatever  estate  of  inheritance  the  heirs  might 
take,  they  could  in  fact  only  enjoy  the  benefit  of  it  for  their  own 
lives."    And  where  (m)  a  testator  gave  to  his  wife,  her  heirs  and 


(?)  Lunn-v.  Osborne,  1  Sim.  56,  affords 
another  instance  of  the  rejection  of 
words  which  had  been  interUned  by  a 
testator,  and  were  at  variance  with  the 
general  context. 

(h)  2  Cox,  340.  See,  for  other  ex- 
amples of  powers  or  interests  reduced 
within  a  limited  period  by  force  of  the 
context,  Waltington  v.  Wdldron,  4  D.  M. 


&  G.  259  ;  Chapman  v.  Gilbert,  ib.  366. 

(Z)  Doed.  CottonY.  Stenlake,  12  East, 
515.  See  also  Towns  v.  Wentworth,  11 
Moo.  P.  0.  C.  545 ;  Hugo  v.  Williams, 
L.  R.,  14  Eq.  224. 

(m)  Doe  d.  Herbert  v.  Thomas,  3  Ad. 
&  Ell.  123,  4  Nev.  &  M.  696.  See  also 
Brocklehank  v.  Johnson,  20  Beav.  205  ; 
Paamore  v.  Huggins,  21  Beav.  103. 
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assigns  for  ever,  his  house  and  other  property,  with  the  iatention 
that  she  might  enjoy  the  same  during  her  life,  and  by  her  will 
dispose  of  the  same  as  she  thought  proper ;  it  was  contended 
that  the  wife  took  only  a  lite  interest  with  a  testamentary  power 
of  appointment;  but  the  Court  held,  that  the  latter  part  of 
the  clause  did  not  cut  down  the  clear  gift  of  a  fee-simple  con- 
tamed  in  the  former  part,  and.  that  the  testator  merely  meant  to 
mention  all  the  incidents  of  a  fee  which  occurred  to  him  at  the 
time  (n). 

So,  where  (o)  a  testatrix  bequeathed  an  annuity,  to  be  equally 
divided  between  M.  B.,  C.  S.,  and  C.  A.,  "  to  them  and  their  heirs, 
or  the  survivor  of  them,  in  the  order  they  are  now  mentioned," 
Sir  W.  Grant  rejected  the  latter  words  as  repugnant. 

The  embarrassment  often  caused  by  cases  of  this  description 
is  exemplified  by  Morrall  v.  Sutton  (p),  where  a  testator  Hmited 
life  interests  in  his  leasehold  property  charged  with  certain  annui- 
ties, with  remainder  to  S.  C,  "  her  executors,  administrators  and 
assigns,  subject  to  the  said  annuities  charged  thereon  during  her 
natural  hfe."  The  general  rules  above  mentioned  were  acknow- 
ledged on  all  hands  ;  but  there  was  a  difEerence  of  opinion  upon  the 
question,  whether  or  not  sufficient  evidence  of  the  testator's  inten- 
tion could  be  collected  from  the  context  to  authorise  the  rejection 
of  the  words  "  during  her  natural  life,"  so  as  to  give  S.  C.  the  abso- 
lute interest ;  for,  in  the  absence  of  such  evidence,  those  words  being 
placed  last  must,  according  to  the  general  rule,  overrule  the  pre- 
ceding words  "  executors,  &c.,"  thereby  limiting  S.  C.'s  interest  to 
a  life-estate.     The  case  was  ultimately  compromised. 

Where  there  is  a  gift  to  a  limited  class  of  children  or  issue,  with 
a  gift  over  in  default  of  "such  children,"  or  "such  issue,"  it  may 
appear  that  the  word  "  such  "  was  not  used  in  its  proper  sense, 
and  it  may  be  rejected  or  modified  accordingly  (q). 

Where  inappropriate  words  have  apparently  been  inserted  by  The  "  blun- 
mistake  in  a  will  shewing  signs  of  having  been  carefully  and  ^""S,**- 
skilfuUy  prepared,  the  Court  sometimes  assumes  that  they  were  clerk." 

(w)  If  there  had  been  a  gift  over  in  148 ;  Harvey  v.  Harvey,  5  Beav.  134  ; 
the  event  of  the  wife  not  disposing  of  Re  Bywater,  18  Ch.  D.  l7. 
the  property  the  construction  would  (p)  4  Beav.  478,  1  PhU.  533.  Corn- 
have  been  different :  see  Re  Stringer's  pare  Bunbury  v.  Doran,  Ir.  R.,  9  C.  L. 
Estate,  6  Ch.  D.  1,  and  the  other  cases  284,  where  a  testator  devised  to  P.  and 
cited  in  Chap.  XXIII.  M.  a  certain  property  "  until  I  am  able 

(o)  Smith  V.  Pybus,  9  Ves.  566;  see  to  hve  there  and  enjoy  it  myself  ":  these 

abo  Jesson  v.   Wright,  2  Bligh,  1,  and  words  were  rejected,  as  being  incon- 

other  cases  of  the  same  class  discussed,  sistent  with  the  normal  operation  of  a 

Chap.  XIjIX.  ;  and  Reece  v.  Steel,  2  Sim.  testamentary  disposition. 

233 ;    Townley  v.  Bolton,  1  My.  &  K.  (})  Chaps.  XX.,  LII. 

J. — VOL.  I.  37 
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them  (q). 


Words  not  to 
be  expunged, 
unless  incon- 
sistent. 


Devise  not 
controlled  by 
reason 


"  But  words  are  not  to  be  expunged,"  says  Mr.  Jarman  (r),  "  upon 
mere  conjecture,  nor  unless  actually  irreconcilable  with  the  context 
of  the  will,  though  the  retention  of  them  may  produce  rather  an 
absurd  consequence  (s). 

"  Thus,  where  («)  a  testator  after  bequeathing  certain  property 
to  Thomas  BraUsford,  son  of  his  nephew  Samuel  Brailsford, 
devised  his  real  estates  '  to  the  use  of  the  said  Thomas 
Brailsford  and  his  assigns,  for  and  during  the  term  of  his 
natural  life,  and  after  his  decease,  to  the  use  of  the  said  Thomas 
Brailsford,  son  of  my  nephew,  Samuel  Brailsford,  his  heirs  and  assigns, 
for  ever.'  The  only  Thomas  Brailsford  mentioned  in  the  wiU  was 
the  son  of  Samuel,  but  the  testator  had  another  nephew  of  that 
name,  (who  was  uncle  of  the  legatee,)  to  whom,  therefore,  it  was 
contended,  that  the  devise  to  '  the  said  Thomas  Brailsford '  applied, 
though  he  was  not  before  named,  according  to  the  case  in 
Hawkins  (m),  that  father  and  son  having  the  same  name,  the  son, 
not  the  father,  is  distinguished  by  an  addition  (v).  The  words  '  the 
said,'  it  was  observed,  might  be  considered  surplusage ;  and  that 
the  devise  was  either  void  for  uncertainty,  or,  there  must  be  an 
inquiry.  But  Sir  WilUam  Grant  said,  that  it  was  impossible  to 
contend  that  there  was,  prima  facie,  any  ambiguity  in  the  descrip- 
tion ;  by  the  words,  '  the  same  Thomas  Brailsford,'  the  Thomas 
Brailsford  who  had  been  before  mentioned  was  sufficiently  described. 
'  The  argument  on  the  other  side,'  said  his  Honor, '  rests  chiefly  on 
the  inconsistency  of  giving  to  the  same  person,  in  the  same  sentence, 
an  estate  for  life  and  also  an  estate  in  fee ;  there  is  certainly  a 
particularity  in  that ;  hut  the  devise  as  it  stands  is  not  so  insensible  or 
contradictory  as  to  drive  the  Court  to  the  necessity  of  expungimg  or 
adding  words  to  give  it  a  meaning ; '  and  this  decree  was  affirmed  by 
Lord  Eldon  on  appeal  {w). 

"  And  though  rejmgnant  expressions  will  yield  to  an  intention 
and  purpose  expressed,  or  apparent  upon  the  general  context, 


(g)  Be  DayreU,  [1904]  2  Ch.  496. 
The  expression  was  first  used  by  Bacon, 
V..C.,  in  Se  Redfem,  6  Ch.  D.  133,  post, 
p.590,n.  (/). 

(r)  First  ed.  p.  423. 

(s)  See  MelMsh  v.  MeUish,  4  Vea.  45, 
where  the  inference  that  a  name  had 
been  inserted  by  mistake,  was  very 
strong. 


(t)  0}MmberaY.Bmihford,l8Yea.368. 

{u)  2  Hawk.  P.  C.  271,  B.  106. 

(«)  See  also  Ooodright  d.  Hall  v.  Hall, 
1  Wils.  148. 

{w)  19  Ves.  652,  2  Mer.  25  ;  see  also 
Boe  V.  Foster,  9  East,  405  ;  Bidgewayv. 
Munkittrick,  1  D.  &  War.  90,  91 ;  Bidout 
V.  Pain,  3  Atk.  493  ;  LangUy  v.  Thomas, 
6  D.  M.  &  G.  645. 
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yet  it  does  not  appear  that  a  bequest  actually  made,  or  a  power  chapteexvh. 
given,  can  be  controlled  merely  by  the  reason  assigned.  The 
assigned  reason  may  aid  the  construction  of  doubtful  words,  but 
cannot  warrant  the  rejection  of  words  that  are  clear  (aj).  Thus, 
where  {y)  a  testator  expressed  his  conviction  of  the  honour  and 
justice  of  his  trustees,  and  made  that  conviction  the  ground  of  • 
his  reposing  in  them  the  trust  of  distributing  his  property  among 
his  relations,  authorising  them  to  fix  both  the  objects  and  the 
proportions,  but  afterwards  gave  the  power  in  express  terms,  to 
them,  and  the  hews,  executors  and  administrators  of  the  survivor 
of  them — Sir  W.  Grant,  M.E.,  observed :  '  Though  it  seems  very 
incongruous  and  inconsequential  to  extend  to  unknown  and  un- 
ascertained persons  the  power  which  personal  knowledge  and 
confidence  had  induced  the  testator  to  confide  to  his  original 
trustees  and  executors,  yet  I  am  not  authorised  to  strike  these 
words  out  of  the  wiU,  upon  the  supposition,  though  not  improbable, 
that  they  were  introduced  in  this  part  by  inadvertence  or  mistake.'  " 

IV. — Distinct  Gift  not  controlled  by  Ambiguous  Context.—  r>i8tinct  gift 
Again,  it  is  a  general  rule,  that  a  devise  in  general  terms  shall  tv*vaeiie'°'"' 
not,  even  though  the  result  may  be  to  render  it  inoperative,  be  held  words, 
to  control  another  devise  made  in  distinct  terms.  Thus,  in  Borrell 
V.  Haigh  (2),  where  a  testatrix  devised  all  her  messuages,  cottages, 
closes,  lands  and  hereditaments  at  H.  to  A.,  and  afterwards  gave  all 
her  copyhold  estates  and  hereditaments  at  N.  and  T.  "and  else- 
where " ;  and  it  appeared  that  the  only  place  besides  N.  and  T.,  in 
which  the  testatrix  had  copyholds,  was  H.  :  Lord  Langdale,  M.E., 
held,  nevertheless,  that  the  prior  devise,  which  per  se  clearly  carried 
the  copyholds  at  H.,  was  not  defeated  by  the  vague  expression 
which  followed.  Greenwood  v.  Sutcliffe  (a)  was  decided  on  the  same 
principle.  In  Mann  v.  Fuller  (h)  there  was  a  bequest  of  2,000i.  to 
A.  and  his  children,  followed  by  legacies  to  other  persons,  and 
then  a  bequest  of  1,000Z.  to  A., "  in  addition  to  one  thousand  before 
mentioned  "  :  it  was  held  that  this  did  not  cut  down  the  former 
legacy  to  l.OOOZ. 

"  It  is  to  be  observed,  too,"  says"  Mr.  Jarman  (c),  "  that  a  devise  aear  devise 
of  lands,  in  clear  and  technical  terms,  will  not  be  controlled  by  ^"Vuw'"^'^ 

{x)  Per  Sir  W.  Grant,  16  Ves.  46;  sented  from  by  Farwell,  J.,  in2Je-Sfm»(A,    quent  inaccu- 

and  see  4  Ves.  808  ;  Thompson  v.  WhUe-  [1904]  1  Ch.  139  ;  see  Chap.  XXIV.         •■%*«  ''O^ds  of 

lock,  5  Jur.  N.  S.  991.  {z)  2  Jur.  229.     See  also  Sidebotham   reference. 

(y)  Cole  V.  Wade,  16  Ves.  27.      The  v.  Watson,  11  Hare,  170  (4th  question), 

general   principle   laid   down    by  the  (o)  14  C.  B.  226. 

M.R.  as  to  the  transmission  of  powers  (6)  Kay,  624. 

involving  personal  confidence,  was  dis-  (c)  First  ed.  p.  425. 
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CHAPTER  XVII.  expressions  in  a  subsequent  part  of  the  will,  inaccurately  referring 
to  the  devise,  in  terms  which,  had  they  been  used  in  the  devise 
itself,  would  have  conferred  a  difEerent  estate,  if  the  discordancy 
appear  to  have  sprung  merely  from  a  negligent  want  of  adherence 
to  the  language  of  the  preceding  devise. 

"  Thus,  where  (d)  a  testatrix  devised  lands  to  her  eldest  daughter 
A.  S.,  and  the  heirs  of  her  body  for  ever,  with  remainder  over, 
charged  with  a  sum  of  money  to  be  raised  out  of  the  yearly  profits  ; 
and  the  testatrix  declared  it  to  be  her  wiU  that  her  executors  (there- 
inafter named)  should  stand  seised  of  the  lands  until  they  should 
have  raised  the  said  sum,  or  until  the  same  should  be  discharged 
by  A.  S.  and  her  heirs ;  and  after  the  raising  or  payment  thereof 
by  the  said  A.  S.  or  her  heirs,  then  that  A.  S.  and  her  heirs  should 
enjoy  the  said  lands  for  ever  (e).  It  was  held  that  the  word  '  heirs ' 
of  A.  S.  thrice  repeated,  referred  to  the  special  designation  of  heirs 
to  whom  the  estate  was  devised  in  the  begianiag  of  the  will,  and 
were  not  intended  to  introduce  a  new  and  more  general  denomina- 
tion of  heirs,  and  to  revoke  the  express  estate  taQ  given  in  the 
beginning  of  the  will. 

"  So,  where  (/)  the  devise  was  to  A.  and  the  heirs  male  of  his 
body,  and,  in  case  he  should  die  without  issue,  then  over,  the 
words  '  without  issue  '  were  held  to  mean  without  issue  male. 

"Both  the  preceding  cases  exhibit  deficiency,  rather  than  re- 
pugnancy of  expression,  and  wiQ  serve,  therefore,  not  inaptly  to 
conduct  to  the  commencing  subject  of  the  next  chapter." 

(d)  Doe  d.  Hanson  v.  FyUes,  Cowp.  (/)  Tuch  v.  Frencham,  Moore,  13 
833.  pi.  50  {Buck  v.  Frencham),  1  And.  8  ;  see 

(e)  The  words  "  for  ever  "  were  not  also  Ellicombe  v.  Oompertz,  3  My.  &  Cr. 
strictly  repugnant,  as  an  estate  tail  is  127  ;  Hillersdon  v.  Lowe,  2  Hare,  355 ; 
capable  of  perpetuity  of  duration.  Mortimer  v.  Hartley,  3  De  G.  &  S.  332. 
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AS    TO    SUPPLYING,    TRANSPOSING,    AND    CHANGING   WORDS. 

FA.QE 

I.  As  to  Supplying  Words 581 

II.  As  to  the  Transposition  of  Words  and  Clauses 595 

III.  As  to  Changing  Words 599 


I — As  to   supplying  Words. — The  question  whether    parol  Supplying 
evidence  is  admissible  to  supply  blanks  left  in  a  wiU  has  been  already  '''^"^• 
considered  (a). 

Where  it  is  clear  on  the  face  of  a  wiU  that  the  testator  has  not  Words  may 
accurately  or  completely  expressed  his  meaning  by  the  words  he  has  ^^en^^^^*^' 
used,  and  it  is  also  clear  what  are  the  words  which  he  has  omitted, 
those  words  may  be  supplied  (b)  in  order  to  effectuate  the  intention, 
as  collected  from  the  context  (c). 

Of  this  we  have  a  very  simple  example  in  an  early  case,  where  "  Without 
a  devise  to  A.  and  the  heirs  of  [his  body,  and,  if  he  should  die,  "^"^^  ^ 
then  over,  was  read  "  and  if  he  should  die  without  issue  "  {d). 
So,  where  (e)  a  man  having  three  sons,  John,  Thomas,  and 
WiUiam,  devised  lands  to  John,  his  eldest  son,  and  the  heirs  of  his 
body,  after  the  death  of  Alice,  the  devisor's  wife ;  and  declared 
that  if  John  died,  living  AHce,  WiUiam  should  be  his  heir.  [And  the 
testator  deviled  other  lands  to  Thomas,  and  the  heirs  of  his  body, 
and,  if  he  died  without  issue,  then  that  John  should  be  his  heir ; 
and  he  devised  other  lands  to  William  and  the  heirs  of  his 
body,  and,  if  aU  his  sons  should  die  without  heirs  of  their  bodies, 
then  that  his  lands  should  be  to  the  children  of  his  brother.    John 

(o)  Ante,  Chap.  XV.  down  by  Knight-Bruce,   L.J.,  in  Key 

(6)  This  is  generally  done  by  the  Court  v.   Key,   4  D.  M.  &  G.  at  p.  84,  was 

of  Construction  and  not  by  the  Court  approved    by    Swinfen    Eady,    J.,    in 

of  Probate :    but  if  the  missing  words  Phillips  v.  Bail,  54  W.  R.  517. 
bear  on  the  question  of  probate,  they  (d)  Anon.,  1  And.  33;  see  a-ho  Atkins 

may  be  supplied :  In  bonis  Morony,  v.  Atkins,  (io.  EI.  248.      The  cases  of 

1  L.  R.  Ir.  483.  Coryton  v.  Helyar,  Doe  v.  Fyldes,  and 

(c)  See  Towns  v.  Wentuiorth,  11  Moo.  Tuck  v.  Frencham,  cited  in  the  last 

P.  C.  626 ;   Hope  v.  Potter,  3  K.  &  J.  chapter  (ante,  pp.  576,  580),  illustrate 

206  ;  per  K.  Bruce,  L.  J.,  3  De  G.  &  J.  the  same  principle. 
266,  267  ;    Mellor  v.  Daintree,  33  Ch.  (e)  Spalding  v.  Spalding,  Cro.  Car. 

D.    198.     The  general   principle   laid  185. 
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CHAP.  xvrn. 


"  Without 
issue  "  read 
"  without 
leaving 
issue." 


Words 
"  under 
twenty-one ' 
supplied. 


"  On  mar- 
riage "  read 
"  at  twenty- 
one  or  mar- 
riage." 


died  in  the  lifetime  of  Alice,  leaving  a  son  ;  and  the  Court  held,  that, 
upon  the  whole  context  of  the  will,  the  construction  should  be 
"  if  John  died  without  issue,  Uving  Alice  "  ;  and  that  this  was  the 
intent  appeared,  it  was  said,  by  other  parts  of  the  will,  the  other 
sons  having  other  lands  to  them  and  the  heirs  of  their  bodies  ;  and 
that  if  they  all  died  without  issue,  it  should  be  to  his  brother's 
children,  not  meaning  to  disinherit  any  of  his  children.  And  it  was 
declared  not  to  be  a  contingent  remainder  or  limitation  to  abridge 
the  former  express  hmitation. 

And  in  several  instances  where  a  testator,  in  a  will  made  before 
the  year  1838,  had  used  the  phrase  "  without  leaving  issue  "  and 
"  without  issue  "  indifferently,  in  bequests  of  personalty,  in  regard 
to  which  alone  (as  hereafter  shown)  the  difference  of  expression 
is  material,  the  word  "  leaving  "  has  been  supplied,  in  order  to 
produce  uniformity,  which,  it  was  considered,  must  have  been 
intended  (/). 

Again,  in  KvrTcpatrick  v.  Kil/patrick  {g),  where  a  sum  of  money  was 
bequeathed  to  J.  and  S.  to  be  equally  divided ;  but  in  the  event 
of  the  death  of  either  of  them  before  he  attained  the  age  of  twenty- 
one  years,  and  without  issue,  his  share  to  go  to  the  survivor  ;  but 
in  the  event  of  both  dying  without  issue,  then  over  ;  Lord  ErsMne, 
on  the  authority  of  Shep-pard  v.  Lessmgham  {h),  supplied  the 
words  "  under  twenty-one,"  in  the  ulterior  bequest. 

The  case  of  Lang  v.  Piigh  {i)  was  of  the  same  kind.  A  testator 
gave  a  sum  of  money,  in  trust  for  his  son  T.  for  life,  and  after  his 
death  for  his  lawful  issue  if  then  of  age  or  married,  equally  if  more 
than  one,  if  only  one  the  whole  to  go  to  such  only  child ;  or  in  case 
such  child  or  children  of  his  son  should  be  under  age  at  the  death 
of  the  son,  then  "  to  be  divided  or  paid  to  him,  her,  or  them,  in 
manner  aforesaid,  on  their  attaining  their  respective  age  or  ages 
of  twenty-one  years,  if  sons,  or  if  daughters,  on  their  marriage 


(/)  Sheppa/rd  v.  Leasingham,  Amb. 
122.  See  also  Radford  v.  Radford,  1 
K.ee.  486,  where  freeholds  and  lease- 
holds were  combined  in  the  same  devise. 
And  see  Greenway  v.  Qreenway,  1  Gif. 
131,  2  D.  F.  &  J.  128.  C£.  Pye  v. 
Lin/wood,  6  Jur.  618,  post,  CSiap. 
LII.  As  regards  wiUb  made  since 
1837  it  is  provided  by  sect.  29  of 
the  Wills  Act  that  words  in  a  devise  or 
bequest  importing  failure  of  issue  are 
to  mean  issue  living  at  the  death  unless 
a  contrary  intention  appears  by  the 
will.  See  further  on  this  point,  post, 
Chap.  LII. 

(g)  13  Ves.  476  ;  see  also  Wheable  v. 


Withers,  16  Sim.  505.  But  see  Else  v. 
Else,  L.  R.,  13  Eq.  196.  In  Radley  v. 
Lees,  3  M.  &  Gr.  327,  the  codicil  shewed 
that  the  testator's  intention  would  be 
defeated  by  supplying  the  words  there 
proposed  to  be  inserted  in  the  will. 

{h)  Supra. 

(»■)  1  Y.  &  C.  C.  C.  718  ;  see  also  King 
V.  Cullen,  2  De  G.  &  S.  252  ;  Woodhurne 
V.  Woodbvme,  3  ib.  643.  So,  in  Se 
Dear,  61  L.  T.  432,  where  there  was  a 
gift  to  the  testator's  widow  so  long  as 
she  should  remain  unmarried,  with  a 
gift  over  on  her  death,  Kay,  J.,  held 
that  the  words  "  or  marriage  "  must  be 
supplied. 
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respectively."  Sir  K.  Bruce,  V.-C,  read  the  will  as  if  it  had  been  ■  chap.  xvni. 
written,  "  or,  in  the  case  of  daughters  marrying  earUer,  upon 
marriage  "  ;  he  thought  it  improbable  that  the  testator  could  "  have 
meant  a  daughter  of  T.  surviving  her  father,  and  having  attained 
majority  in  her  father's  lifetime,  to  take  the  fund  or  a  portion  of  it 
absolutely,  though  never  married,  but  that  he  meant  altogether  to 
exclude  any  daughter,  a  minor  at  her  father's  death,  if  not  then 
married,  unless  she  should  at  some  period  of  her  life  marry." 

Again,  in  the  leading  case  of  Abbott  v.  Middleton  {j),  a  testator  "  Dying  " 
gave  an  annuity  of  2,000Z.  to  his  wife  for  life,  and  directed  funds  ^^ojit^i^^. 
to  be  set  apart  for  securing  it,  "  and  on  her  decease  the  sums  pro-  ing  a  ohUd." 
vided  and  set  apart  for  such  pajrment  to  become  the  property  of 
my  son  A.  so  far  as  he  the  said  A.  my  son  shall  receive  the  interest 
on  such  sum  during  his  life,  and  on  his  demise  the  principal  sum  to 
become  the  property  of  any  child  or  children  he  may  leave,  and  in 
such  sums  as  my  said  son  shall  will  and  direct ;  but  in  case  of  my 
son  dying  before  his  mother,  then  and  in  that  case  the  principal 
sum  to  be  divided  between  the  children  of  my  daughters  "  B.,  C, 
and  D.  The  son  A.  having  died  before  his  mother  but  leaving  a 
child,  the  question  was,  whether  the  words  "  without  leaving  any 
child  "  could  be  supplied  after  the  word  "  dying  "  in  the  final  gift 
over,  so  as  to  leave  the  child  of  A.  in  possession  of  the  property, 
and  it  was  held  by  Eomilly,  M.K.,  that  those  words  must  be  suppHed. 
Referring  to  Spalding  v.  Spalding  {k),  he  said  the  principal  ground 
of  the  decision  there  seemed  to  him  to  be  the  expression  of  the 
testator's  intention  that  the  heirs  of  the  body  of  the  first  son  should 
take,  and  it  was  to  be  observed  that  they  could  take  only  by 
descent  through  the  father,  whereas  in  the  present  case  they  took 
vested  ■  interests  direct  from  the  testator.  The  judgment  of  the 
M.R.  was  affirmed  in  the  House  of  Lords,  principally  on  the  same 
ground  (1).  A  clear  gift  was  not  to  be  devested  but  by  an  immis- 
takable  provision  to  that  effect  (m). 

In  the  foregoing  cases  the  testator  had  used  expressions  that 

{j)  21  Beav.   143,  7  H.  L.   Ca.  68.  unreasonable.     If  they  were  supplied. 

And  see  Brotherton  v.  Bury,  18  Beav.  and  the  son  survived  his  mother  and 

65.  died  leaving  no  child,  th?  fund  would 

(k)  Ante,  p.  581.  not  go  to  the  children  of  the  daughters 

(I)  By    Lords    Chelmsford    and  St.  but  would  fall  into  the  residue. 

Leonards;  Lords  Cranworth  and  Wens-  It  should  be  noted  that  the  general 

leydale  diss.     Whether  the  words  were  canon  of  construction  laid  down  by 

suppUed  or  not  the  will  remained  in-  Lord  Cranworth  in  this  case  has  often 

complete.     If  they  were  not  supplied,  been  cited  with  approval :   see  Oordon 

the   testator's   bounty   to  his   grand-  v.  Oordon,  L.  R.,  5  H.  L.  254. 

children  would  depend  on  their  father's  (m)  See  Hope  v.  Potter,  3  K.  &  J. 

surviving  his  mother,  which  appeared  206. 
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CHAP.  xvni.  were,  or  were  considered  to  be,  plainly  elliptical.  Some  contin- 
Elliptioal  gency  or  state  of  circumstances  that  was  present  to  his  mind  was 
sSpliedTbut  imperfectly  described.  But  the  Court  cannot  provide  for  an 
an  event  not  event  which  appears  to  have  been  absent  from  the  testator's  mind, 
wiUnS^bf^*^  however  strange  the  omission  may  be.  Thus  in  Eastwood  v. 
provided  for.  Lockwood  (n),  where  a  testator  disposed  of  all  his  property  on 
trusts  for  the  maintenance  of  his  children  until  Hannah,  the  youngest, 
attained  twenty-one ;  and  as  soon  as  she  attained  that  age  he 
disposed  of  his  personal  estate  among  certain  of  his  children ;  and 
as  to  a  specified  part  of  his  real  estate,  he  devised  it  to  his  son  A. 
in  tail  male,  subject  to  a  certain  charge ;  and  as  to  other  specified 
parts,  he  devised  one  to  each  of  his  other  sons  in  tail  male,  with  a 
gift  over  "  in  case  of  any  of  his  said  sons  should  die  during  the 
minority  of  Hannah,  or  in  the  event  of  any  of  them  dying  without 
such  lawful  issue  as  aforesaid,  and  either  before  or  after  their  or  his 
share  should  be  divisible  according  to  the  provisions  of  the  wiU  " 
(i.e.,  before  Hannah  attained  twenty-one) ;  A.  died  before  that  time 
leaving  issue,  and  it  was  argued,  on  the  authority  of  Spaldimg  v. 
Spalding  (o),  that  his  estate  was  not  cut  down.  Sir  W.  P.  Wood, 
V.-C,  agreed  that  the  words  "  in  case  of  any  son  dying  during  the 
minority  of  Hannah  "  standing  alone  would  have  brought  the  case 
within  that  authority :  but  the  words  that  followed  made  it 
different.  The  testator  had  put  two  classes  of  events  together. 
He  had  said,  "  I  point  to  a  dying  in  the  one  case  simphciter  during 
a  given  epoch.  I  point  to  a  dying  without  issue  in  the  other  case 
generally,  either  before  or  after  Hannah  attains  twenty-one."  It 
was  true  that  in  one  sense  the  second  alternative  might  be  included 
in  the  first,  yet  stiU  it  was  emphatic ;  and  although  it  seemed 
strange  to  suppose  that  he  meant  it  in  this  sense,  yet  if  he  did,  he 
could  hardly  have  expressed  himself  more  clearly.  Notwith- 
standing the  existence  of  issue,  therefore,  the  estate  of  A.  was 
divested  and  went  over. 

The  principle  of  supplying  omitted  words  has  been  applied  in 

numerous  other  cases,  from  which  the  following  have  been  selected, 

as  affording  apt  examples  of  its  apphcation. 

Words  Thus,  where  (f)  a  testator  having  two  sisters,  A.  H.  and  M.  J., 

prOTide^foran  *°^  ^^°  *^°  cousins,  F.  and  G.,  devised  his  estate  at  A.  to  his 

alternative       sister  A.  H.  for  hfe,  remainder  to  his  sister  M.  J.  for  Hfe,  remain- 

vious,'  though  *^®^  *°  another  person  for  life,  remainder  to  F.  in  tail,  remainder 

not  expressed.        („)  l.  E.,  3  Eq.  487.  Jao.  415  ;  ^no»i.,  2  Vent.  363  ;  PearsaU 

(o)  Ante,  p.  581.  v.  Simpson,  15  Ves.  29  ;   Lord  Eldon's 

(p)  Doe  d.  Leach  v.  Micklem,  6  East,      judgment  in  Doe  d.  Planner  v.  Scuda- 

486 ;    see  also  Webb  v.  Hearing,  Cro.      more,  2  B.  &  P.  296. 
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to  G.  in  tail,  with  remainders  over ;  and  then  devised  another    chap.  xvm. 

estate  to  B.  "  to  his  sister  M.  J.  for  life,  or  if  she  should  survive 

his  wife  and  sister  A.  H.,  so  that  she  should  come  into  possession  of 

the  estate  at  A.,  "  then  to  L.  J.  for  life,  towards  the  support  of 

his  cousins  F.  and  G.,  remainder  to  the  said  G.  in  fee.    M.  J. 

survived  the  testator's  widow,  but  not  his  sister  A.  H.,  and  it 

was  therefore  contended  that  the  remainder  to  L.  J.  and  G.  failed  ; 

but  the  Court  decided,  that,  as  the  word  "  or  "  so  placed  was 

imintelligible,  being  referrible  to  no  other  alternative  ;  and  as  it 

was  apparent  from  the  whole  context  that  the  testator  had  in 

contemplation  another  alternative,  namely,  the  death  of  his  sister 

M.  J.,  and  that  he  meant  to  make  a  provision  after  the  death 

of  his  sisters  for  his  cousin  G.  as  well  as  his  cousin  F.,  which  was 

not  satisfied  by  only  giving  G.  a  remainder  in  tail  after  a  remainder 

in  tail  to  his  brother  F. ;  in  order  to  render  the  sentence  complete 

and  sensible,  and  to  give  effect  to  the  apparent  intent  of  the  testator, 

the  necessary  words  might  be  supplied  to  make  the  devise  read  as  a 

gift  to  his  sister  M.  J.  for  hfe,  and  after  her  death,  or  if  she  should 

survive  his  wife  (q)  and  sister  A.  H.,  so  that  she  should  come  into 

possession  of  the  estate  at  A.,  then  over  to  L.  J.,  who  consequently 

took  a  vested  remainder,  and  was  entitled  in  the  events  that  had 

happened. 

"  But  no  case,  probably,"  says  Mr.  Jarman  (r),  "  has  gone  further  Object 

in  supplying  words  in  comphance  with  the  intention  appearing  by  reference  to 

the  context,  than  Doe  d.  Wickham  v.  Turner  (s),  where  the  testator's  preceding 

dcvisG 
deficiency  of  expression  left  the  devise  without  an  object.     The  will 

was  in  these  words  :   '  I  give  unto  H.  W.  a  messuage  or  tenement 

now  in  the  possession  of  W.    Item,  I  give  further  unto  my  nephew 

H.  W.  half  part  of  my  garden,  and  lOOl.  stock  in  the  4  per  cent. 

Bank  annuities.     I  give,  further,  my  yard,  stables,  cowhouse,  and 

all  other  outhouses  in  the  said  yard,  my  sister  M.  W.  to  have  the 

interest  and  profits  during  her  life.'      The  question  was,  whether 

the  nephew  was  entitled  to  the  yard  under  this  devise.     The 

Court  (Best,  J.,  diss.)  decided  in  the  affirmative :  for  as  the  testator 

had   used  the  word  '  further '  in  the  preceding  part  of  his  will, 

when  he  made  an  additional  gift  to  the  same  devisee,  and  as  the 

clause    would    otherwise    have    been    senseless    and   inoperative, 

(q)  It  does  not  distinctly  appear  why  fore,  M.  J.  was  not  intended  to  lose 

the  death  of  the  wife  is  introduced ;  but  estate  B.  till  after  the  cesser  of  that 

probably  she  had  a  life  estate  in  the  charge  upon  her  interest  in  estate  A. 

property  at  A. ;    or,  perhaps,  it  was  (r)  First  ed.  p.  431. 

because  the  wife  had  a  life  annuity  of  (s)  2  D.  &  Ry.  398. 
5QI.  out  of  estate  A.  ;   and  that,  there- 
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CHAP.  xvm. 


Words 
supplied  to 
preserve 
others. 


Limitation  to 
second  and 
every  other 
son  to  be 
begotten  held 
to  include 
eldest  son. 


the  words  '  to  him '  might  be  supplied,  and  then  it  was  a  devise 
to  M.  W.  for  life,  remainder  to  her  son  H.  W.  in  fee  "  (<). 

A  stricter  construction  was  followed  in  Driver  v.  Driver  (u)  : 
there  the  testator  gave  all  his  property  to  his  executor  upon  trust 
for  the  purposes  of  his  wiU,  and  gave  300?.  to  his  daughter,  and  5s.  a 
week  to  his  son  J.  D. ;  he  then  gave  other  property  to  his  sonR.  D., 
and  his  daughter  in  equal  shares,  and  proceeded  as  foUows :  "I 
further  order  that  after  paying  the  before  mentioned  3001.  to  my 
daughter,  and  the  aforesaid  legacy  to  my  son  J.  D.,  I  give  and 
bequeath  the  remainder  of  my  property,  of  what  nature  or  kind 
soever  it  may  be  [specifying  various  descriptions  of  property]  and 
other  property  of  which  I  may  die  possessed,  and  I  nominate  and 
appoint  my  son  R.  D.  sole  executor  of  this  my  last  will  and  testa- 
ment." Bacon,  V.-C,  refused  to  insert  the  word  "  to  "  after  the 
words  "  of  which  I  may  die  possessed  "  and  held  that  there  was 
an  intestacy  as  to  the  residue. 

Words  are  often  suppUed  if,  without  them,  other  words  would 
be  inoperative.  Thus,  "  if  a  man  by  his  last  will  devise  lands  or 
tenements  to  a  man  and  to  his  heires  male,  this  by  construction  of 
law  is  an  estate  taile,  the  law  supplying  these  words  (of  his 
bodie)  "  (v). 

In  Langston  v.  Pole  (w),  where  a  testator,  passing  over  the 
first  son  of  A.  (his  son  and  devisee  for  life),  proceeded  to  limit 
the  estate  to  the  "  second,  third,  fourth,  fifth,  and  all  and  every 
other  the  son  and  sons  of  the  body,  sons  of  A.  lawfully  to  be  begotten 
severally  and  successively  in  remainder  in  seniority  of  age  and 
priority  of  birth  "  in  tail  male,  and  then  to  the  first  and  other 
daughters  of  A.  in  like  manner  ;  on  a  case  from  Chancery  the  Court 
of  C.  B.  suppUed  the  vacancy  in  the  series  of  limitations,  by  holding 
the  first  son  to  take  an  estate  tail  immediately  expectant  on  his 
father's  decease.  It  appears  that  the  Court  of  B.  R.  had  come  to 
an  opposite  conclusion  upon  the  same  -will.  Neither  Court  gave 
reasons.  The  decision  of  the  Court  of  C.  B.  was  aflSrmed  in  D.  P. 
Lord  Brougham  relied  on  the  trusts  of  a  term,  which  were,  in  case 
there  should  be  only  one  son  and  one  daughter,  to  raise  a  portion  for 
the  daughter ;  an  absurd  provision,  if  the  daughter  herself  took 
the  estate,  as  she  would,  under  the  circumstances,  unless  the  son 

(v)  Co.  Litt.  27a.     See  Chap.  XLVII. 

(w)  2  M.  &  Pay.  490,  5  Bing.  228, 
Taml.  119,  and  in  D.  P.  nom.  Langston 
V.  Langston,  8  Bli.  N.  S.  167,  2  CI.  &  Fiiu 
194,  Sugd.  Lavir  of  Prop.  370.  See  also 
Newburgh  v.  Newburgh,  Sug.  Law  of 
Prop.  367  ;    Se  Blake,  19  W.  R.  765. 


(0  "  There  must  be  a  mistake  in 
this,  as  the  will  was  destitute  of  any 
ground  for  raising  a  fee  in  the  devisees, 
and  it  was  not  necessary  for  the  Court 
to  determine  the  quantit/y  of  the  devisee's 
interest."     (Nole  by  Mr.  Jarman.) 

(«)  43  L.  J.  Ch.  279. 
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did.  However,  he  was  of  opinion  that  the  phrase  "  other  sons  " 
included  the  first  son,  and  therefore  the  decision  of  the  Court  below 
was  right,  without  supplying  any  words  (x). 

But  although  the  general  rule  of  construction  as  regards  wills  Sameexpres- 
is  to  extend  the  words  "  to  be  begotten  "  to  issue  begotten  before  context'^or 
the  date  of  the  wiU  (y),  yet  the  rule  is  not  so  absolute  but  that  it  wiU  to 
will  give  way  upon  indication  of  a  contrary  intention  appearing  efdist^son. 
from  other  parts  of  the  will.     Thus,  in  Locke  v.  Dunlop  (z),  where  a 
testator  devised  real  estate  to  the  use  of  his  second  son  F.  for 
life,  with  remainder  to  the  use  of  his  first  and  other  sons  in  tail 


(a;)  See   ako   Clements   v.    Paake,   3 
DougL  384,  cit.  1  M.  &  Sel.  130,  2  a. 
&  Fin.  230,  n.     The  devise  was  to  trus- 
tees during  the  life  of  J.  C,  upon  trust 
for  J.  C.  for  life,  and  after  his  decease, 
to  the  eldest  son  of  J.  C,  and  for  de- 
fault of  such  issue,  then  likewise  to  the 
second,  third,  and  every  other  son  of 
J.  C.  successively,  according  to  senior- 
ity, and  the  several  and  respective  heirs 
male  of  the  body  and  bodies  of  such 
(omitting  the  first  son)  second,  third, 
or  other  son  or  sons,  the  eldest  of  such 
sons  and  the  heirs  male  of  his  body 
being  always  preferred  to   and   take 
before  any  of  the  younger  sons  and  the 
heirs  male  of  his  body,  and,  in  case  of 
such  issue  male  failing  by  J.  C,  then 
over.     It  was  held  in  B.  R.  that  the 
eldest  son  of  J.  C.  took  an  estate  tail, 
and  not  an  estate  for  Ufe.     Lord  Mans- 
field seems  to  have  chiefly  relied  on  the 
word  "  likewise,"  as  indicating  an  in- 
tention that  the  first  son  should  have 
the  same  estate  as  the  younger  sons, 
and   not   on   the    word   "  other "    as 
(according  to  Lord  Brougham's  judg- 
ment in  LangsUm  v.  Lwngston)  he  might 
have  done.     In  Owen  v.  Smyth,  2  H. 
Bl.  594,  Eyre,  G.J.,  doubted  whether 
words  such  as  those  which  afterwards 
occurred    in    Langaton    v.    Langston, 
could  in  a  deed  be  considered  to  give 
an  estate  tail  to  the  eldest  son.     In 
Barnacle  v.  Nightingale,  14  Sim.  456, 
there  was  a  devise  to  A.  for  Hfe,  and, 
after  his  decease,  to  his  first  son,  and, 
for  default  of  such  issue,  to  the  second, 
third,  &c.,  and  all  and  every  other  son 
and  sons  of  A.,  and  the  heirs  of  his  or 
their  bodies  lawfully  issuing,  the  elder 
always  to  be  preferred  and  to  take  be- 
fore  the  younger  of  such  sons  and  the 
heirs   of  his  body :     Shadwell,  V.-C, 
decided  that  the  Umitation  to  the  heirs 
of  the  body  of  the  first  son  had  been 
omitted,  and  could  not  be  supplied,  and 
that  such  son  took  only  an  estate  for 


life.  The  Court  of  B.  R.  decided  the 
direct  contrary  on  the  same  will,  Doe 
d.  Harris  v.  Taylor,  10  Q.  B.  718 ;  and 
with  the  latter  decision  agrees  Oalley  v. 
Barrington,  2  Bing.  387,  in  which,  upon 
a  settlement  expressed  in  very  similar 
words,  the  Court  of  C.  B.  held  that  the 
limitation  "  to  the  heirs  of  the  body  " 
included  the  heirs  of  the  body  of  the 
first  as  well  as  of  the  second  and  youn- 
ger sons ;  and  Owen  v.  Smyth,  2  H. 
Bl.  594,  where  the  limitations  in  a  deed 
were  to  the  use  of  N.  for  hfe,  remainder 
to  the  use  of  the  first  son  of  N.,  and  for 
default  of  such  issue  to  the  use  of  the 
second,  third,  and  all  and  every  other 
son  and  sons  of  N.  successively,  and 
of  the  several  heirs  male  of  the  body 
and  bodies  of  all  and  every  such  son 
and  sons,  so  that  the  elder  of  such  sons 
and  the  heirs  male  of  his  and  their 
bodies  should  always  take  before  the 
younger  of  the  same  sons  and  the  heirs 
male  of  his  and  their  body  and  bodies  ; 
and  it  was  held  that  the  words  in  itaUcs 
included  the  first  son  as  well  as  the 
others  and  gave  him  an  estate  tail.  It 
must  be  observed  that  the  authority  of 
Doe  V.  Taylor  is  impaired  by  the  reasons 
given  for  the  decision,  viz.  that  the 
words  "  for  default  of  such  issue  "  did 
not,  as  is  the  universal  rule,  mean  for 
default  of  such  issue  as  took  under  the 
previous  limitation,  that  is,  "  for  default 
of  such  first  son,"  but  meant  "  for 
default  of  issue  of  such  first  son,"  and 
that  the  first  son,  therefore,  took  an 
estate  tail  b^  implication.  See  post. 
Chap.  HI.  and  Re  Arnold's  Estate,  33 
Beav.  163. 

(y)  Co.  Lit.  20  b. ;  Hebhlethwaite  v. 
Cartwright,  Cas.  t.  Talb.  31 ;  Hewet  v. 
Ireland,  1  P.  Wma.  426  ;  Doe  v.  HalleU, 
1  M.  &  S.  124 ;  Early  v.  Benbmo,  2 
Coll.  342 ; .  Almach  v.  Ham,  1  H.  &  M. 
630. 

(z)  39  Ch.  D.  387,  affirming  the  de- 
cision of  Stirling,  J.,  ibid. 
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CHAP.  xvm.  male,  with  remainder  to  the  use  of  the  testator's  third  son  J.  for 
life,  with  remainder  to  the  use  of  his  first  and  other  sons  in  tail  male, 
with  remainder  in  the  following  words  :  "  And  for  default  of  such 
issue  to  the  use  of  my  fourth,  fifth,  and  all  and  every  other  son 
and  sons  of  my  body  on  the  body  of  my  said  wife  to  be  begotten, 
born,  or  en  ventre  sa  m^re  at  the  time  of  my  decease,  severally, 
successively,  and  in  remainder  one  after  another,  as  they  and 
every  of  them  shall  be  in  seniority  of  age  and  priority  of  birth," 
in  taU  male,  with  remainder  to  the  use  of  the  testator's  daughters 
"  begotten  or  to  be  begotten,  born,  or  en  ventre  sa  mere  at  the 
time  of  my  decease,"  equally  as  tenants  in  common  in  tail ;  all 
the  testator's  sons  except  the  eldest  having  died  without  issue 
male,  it  was  held  by  the  Court  of  Appeal,  that,  having  regard  to 
the  various  limitations  of  the  wiU,  the  words  "  to  be  begotten," 
&c.,  must  be  construed  strictly,  and  that  the  eldest  son  was 
excluded  from  taking. 

It  may,  indeed,  be  stated  as  a  general  rule,  that  mere  conjecture 
or  inference  is  not  a  sufficient  ground  for  adding  words  to  a  wiU  (a). 
Words  sup-  It  is  clear,  however,  that  words  and  even  clauses,  may  be  sup- 

Un^tations*  ^  phed  in  a  set  or  series  of  limitations  or  trusts,  from  which  they 
consistent  have  been  Omitted  without  apparent  design,  where  those  limita- 
tions or  trusts  as  they  stand  are  inconsistent  with  the  context, 
and  the  context  shews  what  must  be  added  to  remove  the  incon- 
sistency. Thus  in  Parker  v.  Tootal  (b),  where  the  testator  devised 
land  to  A.  for  life,  with  remainder  to  the  first  son  of  A.  severally 
and  successively  in  tail  male,  the  words  "  and  other  sons  "  were 
introduced,  in  order  to  prevent  the  words  "  severally  and  succes- 
sively "  from  being  in  efiect  struck  out  of  the  wiU.  So  in  Green- 
wood V.  Greenwood  (c),  where  a  testator  gave  his  real  and 
personal  estate  to  trustees  on  trust  to  sell  and  invest  the  sale 
moneys,  and  "  pay  the  moneys  and  the  investment  for  the  time 
being  representing  the  same  to  my  wife  during  her  life  upon  trust 
for  all  my  children  or  any  child  who,  being  sons,  shall  attain  twenty- 
one,  or  being  daughters,  shall  attain  that  age  or  marry,  in  equal 
shares  " ;  with  power  for  the  trustees,  "  after  the  death  of  my 
wife,  or  previously  thereto  if  she  shall  so  direct,  to  raise  any  part 
not  exceeding  one  half  of  the  then  expectant  presumptive  or  vested 
share  of  any  child  under  the  trusts  hereinbefore  declared"  for 
the  advancement  of  the  child ;  and  "  after  the  death  of  my  wife  " 

(a)  See  Jennings  v.  Newman,  10  Sim.  (b)  11  H.  L.  C.  143. 

219  ;  Eastwood  v.  Lockwood,  L.  E.,  3  Eq.  (c)  5  Ch.  D.  954. 

487  :   ante,  p.  584. 
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to  apply  the  whole  or  a,  part  "  of  the  income  of  the  share  to  which  chap,  xvm.l 
any  child  shall  for  the  time  being  be  entitled  in  expectancy  under 
the  trusts  hereinbefore  declared  "  for  maintenance  of  the  child : 
and,  in  default  of  children,  "  then  from  and  after  the  death  of  my 
said  wife  and  such  default  of  children,"  over.  The  question  was 
whether  the  wife  had  a  beneficial  interest  for  her  life  in  the  fund, 
and  it  was  held  by  the  L. JJ.  that  she  had.  Sir  W.  James  observed 
that  if  the  will  had  ended  with  the  gift  to  the  children  in  equal 
shares,  it  would  have  been  difficult  to  alter  the  natural  meaning 
of  the  words,  which  imported  a  gift  to  the  wife  during  her  life 
in  trust  for  the  children,  giving  the  latter  an  estate  pur  autre  vie 
only.  But  when  they  read  the  powers  of  advancement  and 
maintenance,  which  were  powers  dealing  after  the  death  of 
the  wife  with  what  the  testator  treated  as  already  given  to  the 
children,  it  was  evident  that  the  natural  meaning  of  the  previous 
words  could  not  be  the  true  one,  these  powers  being  utterly  in- 
consistent with  the  view  that  the  previous  trust  for  children  was 
one  determining  with  the  wife's  life ;  they  were  driven  therefore 
to  separate  the  words  in  the  gift  to  the  children  from  the  gift  to 
the  wife  for  life,  the  words  "  after  her  death  "  being  impUed  after 
the  gift  of  her  life  estate. 

Re  Daniel's  Trusts  (d),  which  was  the  case  of  a  postnuptial 
settlement,  was  decided  on  the  same  principle. 

Again,  in  Sweeting  v.  Prideaux  (e),  where  a  testator  bequeathed 
16,000i.  in  trust  to  pay  the  income  of  one  moiety  to  his  daughter 
A.  for  Ufe  for  her  separate  use,  and  after  her  death  to  divide  that 
moiety  among  her  children,  or  failing  children  among  her  statutory 
next  of  kin ;  and  to  pay  the  income  of  the  other  moiety  to  his 
daughter  B.  for  life  "  in  the  same  manner  in  every  respect,  and 
subject  to  the  same  control  as  he  had  before  directed  as  to  A., 
it  being  his  intention  that  his  said  daughters'  fortunes  should  not 
be  subject  to  the  control  of  their  husbands."  He  then  gave 
6,000?.  in  trust  for  his  son  C.  for  hfe,  and  after  his  death  for  his 
children,  and  failing  children  to  form  part  of  his  estate ;  and  he 
empowered  the  trustees  to  apply  the  income  of  the  16,000Z.  and 
6,000?.  for  the  maintenance  of  his  said  daughters'  or  son's  children 
as  they  might  think  proper.  B.  died  leaving  children,  and  it 
was  held  by  Hall,  V.-C,  that  they  were  by  impUcation  entitled 
to  the  moiety  given  to  B.  for  life.    He  said :    "  The  daughters 

(d)  1  Ch.  D.  375.     The  remarks  on  vant  to  the  law  of  wills, 

this  case  by  Mr.  Vincent  in  the  4th  and  (e)  2  Ch.  D.  413  ;  see  also  Be  Smith, 

6th  editions  ol  the  present  work  have  45   L.   T.   246.     And   as   to  interests 

been  omitted,  as  the  case  is  not  rele-  created  by  reference,  see  Chap.  XX. 
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CBAP.  xvm.  were  treated  collectively,  it  being  Ms  intention  that  their '  fortunes  ' 
should  be  ahke,  and  the  income  was  not  only  given  to  them  but 
there  was  a  provision  for  maintenance  of  his  '  said  daughters' 
and  son's  children.'  There  was  a  separate  provision  for  the  heads 
of  the  three  families." 

Acting  on  the  principle  laid  down  in  the  cases  cited  above, 
Bacon,  V.-C,  in  Re  Redfern  (/),  held  that  a  trust  for  the  children 
of  one  of  the  five  daughters  of  the  testator  must  be  implied.  North, 
J.,  in  Mellor  v.  Daintree  {g),  held  that  an  absolute  gift  of  a  moiety 
of  the  testator's  estate  to  the  testator's  nephew  must  be  implied ; 
in  Re  Hunt  {h)  the  words  "  shall  attain  the  age  of  twenty-one  years  " 
were  interpolated  in  a  limitation  to  daughters,  who  would  other- 
wise have  taken  vested  interests  only  in  the  event  of  their  marrying 
under  that  age  ;  in  Re  Patterson  (i),  words  giving  a  life  interest  to 
the  widow  of  a  tenant  for  life  were  interpolated ;  in  Re  Wroe  (j)  the 
residuary  gift  was  construed  as  if  the  word  "  child  "  was  inserted  in 
it ;  and  in  Phillips  v.  Rail  (k)  limitations  in  strict  settlement  were 
suppUed  from  a  corresponding  devise  of  other  realty  in  the  same 
will. 
"  Eespeo-  There  are  several  cases  in  which  the  word  "  respective  "  or 

tive."  "  respectively  "  has  been  added  in  order  to  carry  out  the  testator's 

intention  (l). 

Other  cases  illustrative  of  the  general  principle  will  be  found 
in  a  later  chapter  (m). 
Words  of  "  But,"  as  Mr.  Jarman  points  out  (w),  "  it  is  not  to  be  inferred 

limitation.       from  the  preceding  cases,  that  words  may  be  inserted  upon  mere 

used  in  one  .  .-,  ,.  ,,  , 

devise,  not  to  conjecture,  m  order  to  equalise  estates  created  by  several  distmct 

a  d^  r  *t^  *°    and  independent  devises,  in  favour  of  persons  mth  respect  to  whom 

devise.  the  testator  has  expressed  no  uniformity  of  purpose,  though  it 

may  reasonably  be  conjectured  that  he  had  the  same  intention 

as  to  all." 

As  illustrations  of  this  principle  Mx.  Jarman  cites  numerous 
cases  in  which  it  had  been  decided,  under  the  old  law,  that  where 
a  testator  gave  some  of  his  lands  to  A.  with  words  of  limitation 
carrying  the  fee,  and  other  lands  to  A.  or  B.  without  words  of 

(/)  6 C!h.  D.  133.     It  was  in  this  case  (j)  74  L.  T.  302. 

that  the  V.-C.   made  his  well-known  {k)  54  W.  R.  517.     Compare  Munro 

allusion     to     "  blundering     attorney's  v.  Henderson,  [19Q8]   1  Ir.  R.  260. 

clerks  and  law-stationers  "  as  persons  (Z)  Wills  v.  Wills,  L.R.,  20  Eq.  342  ; 

who  are  often  responsible  for  obscure  Se  Hutchinson's  Trusts,  21  Ch.  D.  811.' 

wills.     Ante,  p.  578,  n.  (j).  But  see  Swdbey  v.   Ooldie,   1  Ch.  D. 

(?)  33  Ch.  D.  198.  380. 

{h)  62  L.  T.  753.  (m)  Chap.  XIX. 

(t)  [1899]  1  Ir.  R.  324.  (ji)  First  ed.  p.  432. 
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limitation,  it  could  not  be  inferred  that  he  meant  the  latter  devise    chap.  xvm. 

to  carry  the  fee  (o).    And  Mr.  Jarman  quotes  from  the  case  of 

Right  d.  Com'pton  v.  Compton  (p)  the  following  remarks  of  Lord 

Ellenborough  :  "  That  the  exposition  of  every  wiU  must  be  fovmded 

on  the  whole  instrument  and  made  ex  antecedentibus  et  conse- 

quentibus,  is  one  of  the  most  prominent  canons  of  testamentary 

construction ;  yet,  where  between  the  parts  there  is  no  connexion  Words  not 

by  grammatical  construction,  or  by  some  reference,  express  or  supplied  in 

implied,  and  where  there  is  nothing  in  the  will  declarative  of  some  render 

common  purpose,  from  which  it  may  be  inferred  that  the  testator  '^'^o'^™ 
.     .,        T  .  .  IT  several 

meant  a  similar  disposition  by  such  difierent  parts,  though  he  may  devises  of 

have  varied  his  phrase  or  expressed  himseK  imperfectly,  the  Court  p^g^^^o^e 
cannot  go  into  one  part  of  the  will  to  determine  the  meaning  of  farm,  to  per- 
another  perfect  in  itself,  and  without  ambiguity,  and  not  militating  TOlatioiMhip! 
with   any   other   provision  respecting  the   same   subject-matter, 
notwithstanding  that  a  more  probable  disposition  for  the  testator 
to  have  made  may  be  collected  from  such  assisted  construction.  .  .  . 
From  a  testator  having  given  persons  in  a  certain  degree  of  relation- 
ship to  him  a  fee-simple  in  [part  of]  a  certain  farm,  no  conclusion, 
which  can  be  reUed  upon,  can  be  drawn,  that  his  intention  was  to 
give  to  other  persons,  standing  in  the  same  rank  of  proximity, 
the  same  interest  in  another  part  of  the  same  farm.    Where  the 
words  of  the  two  devises  are  different,  the  more  natural  conclusion 
is,  that,  as  his  expressions  are  varied,  they  were  altered  because  his 
intention  in  both  cases  was  not  the  same  "  (q). 

A  question  involving  the  principle  now  under  discussion  arose  in  Gift  of 
Walker  v.  Tipping  (r),  where,  among  several  legacies  of  300Z.  each  ^riotecTby 
to  the  testator's  grand-nephews,  some  of  which  were  directed  to  be  context, 
paid  at  particular  ages,  and  others  to  be  sunk  in  annuities  for  the 
lives  of  the  respective  legatees,  there  occurred  two  bequests  as 
follows  :    "  J.  W.,  300L  annuity  for  life."    "  Martha—,  300i.,  an 
annuity  for  life."    Sir  G.  Turner,  V.-C,  held,  that  he  could  not  read 
these  bequests  as  if  they  were  gifts  of  sums  of  300Z.  to  be  sunk 

(o)  Spirt  V.  Bence,  Cro.  Car.  368 ;  Bight  Lloyd,  3  H.  &  C.  141.     Anon.,  Moo.  52. 

d.    Mitchell     v.     Sidehotham,    Dougl.  But  it  is  said  a  devise  thus,  "  I  give 

759 ;   Paice  v.  ArMp.  of  Canterbury,  Blackacre    to  C.    and  his  heirs,   and 

14  Ves.  366 ;   Doe  d.  Child  v.  Wright,  also   Whiteacre "   (not   repeating    the 

8    T.     E.     64 ;      see     also    1    B.    &  devisee's  name  and  the  verb  of  gift), 

P.  N.  R.  335 ;    where  the  same  con-  gives   C.    the  fee  in   Whiteacre :    per 

struction  was  adopted  by  three  of  the  Levinz,  J.,  1  Mod.  130. 
judges,  with  the  reluctant  concurrence  (q)  The  principle  here  laid  down  was 

of   Sir  James   Mansfield.       To  these  applied  in  Be  Patterson,  [1899]  1  Ir.  R. 

may  be  added  Hay  v.  Earl  of  Coventry,  324. 

3    T.    R.     83  ;    Doe  d.   Crutchfield  v.  (r)  9  Hare,  800.     But  it  is  difficult 

Pearce,  1  Pri.  353.  to  overcome  the  impression  that  the 

(p)  9  East,  267.      See  also  Morris  v.  bequests  in  question  were  elliptical. 
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CHAP.  XYm. 


Name  of 
legatee  not 
supplied  by 
conjecture. 


Revoked 
words 
cannot  be 
restored. 


in  annuities  for  the  lives  of  the  legatees,  but  must  understand  them 
in  their  plain  and  obvious  sense  as  giving  annuities  of  3001. 

The  same  principle  is  applicable  to  the  objects  of  a  devise. 
Thus,  in  Gla/rhe  v.  Clemmans  (s),  where  a  testator  bequeathed 
legacies  to  "  my  brother  A.,"  "  my  sister  B.,"  "  the  widow  of 
my  late  brother  C,"  and  "  the  eight  children  of  D.,"  and  gave 
the  residue  of  his  estate'  to  X.  for  life,  and  after  her  death,  "  in 
trust  for  the  said  A.,  B.,  and  C,  and  the  eight  children  of  the 
said  D.,"  it  was  held  by  Sir  B.  Malins,  V.-C,  that  the  testator 
never  intended  to  give  a  share  of  the  residue  to  C,  for  he  had 
already  referred  to  him  as  dead  at  the  date  of  the  will ;  it  was 
clear,  therefore,  that  he  had  made  some  mistake,  and  it  was  highly 
probable  that  he  intended  to  have  given  the  share  to  C.'s  widow, 
but  as  this  intention  was  not  certain,  the  Court  could  not  make  the 
addition  needed  to  effectuate  it  (t). 

Still  less  can  the  words  of  a  devise  contained  in  a  wiU  be  extended 
to  modify  the  effect  of  an  independent  devise  contained  in  a 
codicil  (u). 

Mr.  Jarman  says  (v) :  "  It  is  to  be  collected  from  the  case  of 
Holder  v.  Howell  {w)  that  where  a  testator  in  a  codicil  recites  that 
an  inconvenient  consequence  may  result  from  a  devise  in  his  will, 
as  that  in  a  particular  event  the  devisee  or  legatee  would  be 
unprovided  for  contrary  to  his  intention,  and  then,  instead  of 
confining  himseK  to  simply  effecting  the  declared  purpose  of  the 
codicil,  he  proceeds  to  revoke  the  whole  devise,  giving  the  land 
again  to  the  same  trustees  upon  certain  trusts  which  he  particu- 
larizes, and  which  are  the  same  as  the  former  trusts,  with  the 
exception  of  the  matter  expressly  intended  for  correction,  and 
of  one  other  of  the  trusts,  which  he  wholly  omits  ;  this  omission,  though 
probably  undesigned,  cannot  be  suppUed.  The  principle  of  this 
case  seems. to  be  inconsistent  with,  and  it  may,  therefore,  be  con- 
sidered as  overruUng,  the  earlier  case  of  Mathews  v.  Bowman  {x), 
where  a  testator,  having  devised  the  residue  of  his  estate  to  his 


(«)  36  L.  J.  Ch.  171.  See  also 
Driver  v.  Driver,  43  L.  J.  Ch.  279,  ante, 
p.  586. 

(i)  Note,  however,  that  the  words 
"  the  said  "  confined  the  choice  to  those 
previously  mentioned,  that  C.  was  con- 
fessedly out  of  the  question,  that  all 
the  others  were  correctly  re-named 
except  C.'s  widow  and  X.  (on  whose 
death  the  disposition  was  to  take  effect), 
and  that  between  these  two  there  could 
scarcely  exist  a  judicial  doubt. 


(m)  Biss  V.  Smith,  2  H.  &  N.  105"; 
Qrimson  v.  Dovming,  4  Drew.  132. 

(v)  First  ed.  p.  164. 

(to)  8  Ves.  97  ;  and  see  Daahwood  v. 
Peyton,  18  Ves.  46;  Viscount  Holmesdale 
V.  West,  L.  R.,  3  Eq.  486,  on  app.  (but 
this  point  not  touched),  L.  R.,  4  H.  L. 
543.  See  same  case  L.  R.,  12  Eq. 
280. 

(»)  3  Anst.  727,  a  reporter  of  very 
doubtful  authority,  and  see  In  bonis 
Lewis,  14  Jur.  514,  7  No.  Cas.  436. 
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daughters  as  tenants  in  common,  by  a  codicil  made  for  a  particular    chap.  xvni. 
purpose  re-devised  it  to  them,  omitting  the  words  of  severance, 
it  was  held,  that  the  legatees  were  tenants  in  common." 

Conversely,   a  codicil  may    have   the    effect   of  removing    an 
ambiguity  which  appears  on  the  face  of  the  will  (y). 

This  seems  to  be  a  convenient  place  to  consider  those  cases  in  How  far 
which  the  question  has  arisen  whether  words  at  the  beginning  "P^ration  of 
or  end  of  a  clause  apply  to  the  whole  clause  or  only  to  the  part  largingor 
which  immediately  follows  or  precedes  them.  Thus  in  Doe  d.  ^£°s'JxtendB 
Ellam  V.  Westley  (2),  a  testator  gave  several  pecuniary  legacies, 
prefacing  each  bequest  with  the  word  "  Item,"  and  made  a 
specific  devise,  also  commencing  with  the  word  "  Item."  He 
then  proceeded  as  follows  :  "  Item,  I  give  and  bequeath  unto 
M.  W.  all  that  my  messuage  or  dwelling-house  wherein  I  now  dwell, 
with  the  garden  and  all  the  appurtenances  thereunto  belonging ; 
and  I  also  give  to  the  said  M.  W.  all  my  household  goods  and 
chattels,  and  implements  of  household  within  doors  and  without, 
all  for  her  own  disposing,  free  will,  and  pleasure,  immediately  after 
my  d.ecease  "  ;  it  was  held,  that  the  words  in  italics  were  confined 
to  the  last  section  of  the  clause,  and  consequently  that  the  devisee 
took  only  an  estate  for  fife  in  the  messuage.  Again,  in  Gower  v. 
Towers  (a),  a  testator  made  two  bequests  to  the  same  person  in 
successive  sentences,  and  in  the  latter  added  the  words  "  for  hfe  "  ; 
it  was  held  that  they  applied  only  to  the  second  bequest.  And 
in  De  Windt  v.  De  Windt  (b),  where  a  testator  devised  his  estates 
in  N.  to  his  nephew  A.  for  life,  and  after  his  death  to  his  sons  in 
tail  lawfully  begotten ;  and  in  the  event  of  his  or  their  death 
without  sons  lawfully  begotten,  the  testator  left  the  said  estates 
to  his  cousin  B.,  and  after  his  death  to  his  sons  lawfully 
begotten,  beginning  with  the  elder.  It  was  held  that  these  four 
words  applied  to  the  latter  limitation  only,  and  not  to  the  limita- 
tion to  the  sons  of  A.,  who  consequently  took  as  tenants  in 
common. 

But  it  may  appear  from  the  grammatical  construction  of  the  where  whole 
clause  that  the  concluding  words  were  intended  to  apply  to  the  deposition  ia 
whole  of  it :    as  in  Child  v.  Elsworth  (c).    And  a  similar  result 
may  foUow  from  a  consideration  of  the  scheme  of  the  whole  will ; 
as  in  Gordon  v.  Gordon  (d)  where  the  testator  in  effect  devised  his 

(y)  Re  Venn,  [1904]  2  Ch.  52.  (5)  L.  R.,  1  H.  L.  87. 

(z)  4  B.  &  Cr.  667.  (c)  2  D.  M.  &  G.  679. 

(a)  26  Beav.  81.  (d)  L.  R.,  5  H.  L.  254. 
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CHAP.  xvin.    estates  Blackacre  and  Whitacre,  as  to  Blackacre  in  trust  for  his 
son  R.  and  his  issue,  then  for  his  son  J.  and  his  issue  ;   and  as  to 
Whitacre  in  trust  for  J.  and  his  issue,  then  for  E.  and  his  issue  ; 
and  in  default  of  issue  of  R.  and  J.  in  trust  for  the  testator's  daughter : 
it  was  held  that  the  devise  over  included  Blackacre  as  well  as 
Whitacre,  notwithstanding  that  each  devise  began  with  the  words 
"  as  to  "  (e). 
Efieot,  where       And  where  a  testator  divides  his  will  into  sections,  numerically 
clauses  of  will  arranged,  and  in  some  instances  places  the  words  of  limitation  at 
oaUy  "™^"       the  end  of  each  section,  it  seems  that  they  wiU  be  considered  as  appli- 
arranged.         (,a,ble  to  the  several  devises  contained  in  that  section,  and  not  be 
confined  to  those  in  immediate  juxtaposition.    As,  in  Fenny  d. 
Collings  v.  Ewestace  {/),  where  a  testator  devised,  "  first,"  to  his 
wife,  aU  his  household  goods,  &c.,  to  her  and  her  heirs  for  ever ;  also, 
he  gave  to  his  wife  three  cow  commons,  to  her  and  her  heirs  for 
ever.     "  2ndly,"  To  his  two  nephews,  J.  and  T.  C,  aU  that  piece 
of  land  called  P. ;  also,  he  gave  to  his  nephews,  J.  and  T.  C,  all 
that  piece  of  land  called  L.,  to  be  equally  divided  between  them 
as  tenants  in  common,  and  to  their  several  heirs  and  assigns  for 
ever.     "  Srdly,"  as  foUows  :    "  I  give  unto  my  nephew  J.  D.  all 
that  my  house  and  premises  at  P.,  in  the  occupation  of  R. ;    I 
also  give  unto  my  nephew  J.  D.  all  that  my  land  in  the  parishes 
of  P.  and  A.,  in  the  occupation  of  J.  T.  to  him  my  said  nephew 
J.  D.,  his  heirs  and  assigns  for  ever."    The  question  was,  whether 
the  words  of  limitation  in  the  last  devise  applied  to  the  lands 
in  the  occupation  of  R.,  or  were  confined  to  those  immediately 
preceding,  i.e.,  in  the  occupation  of  J.  T. ;    and  it  was  held  that 
they  applied  to  both.    Lord  Ellenborough  said,  "  If  it  had  not 
been  for  the  numerical  arrangement,  there  might  have  been  some 
difiiculty,  but  that  removes  it.    It  seems  clear,  from  the  context, 
that  both  in  the  second  and  third  clause,  the  testator,  by  reserving 
to  the  close  of  the  entire  sentence  the  words  of  limitation,  meant 
to  accumulate  and  comprehend  within  those  words  aU  that  he 
had  disposed  of  in  the  preceding  parts  of  the  sentence." 

Gift  to  "  the        In  some  cases  a  gift  to  the  children  of  A.  and  B.  has  been  held 

and  B  "  °  ^^'  Compare  the  case  of  Willis  v.  testator's  household  goods,  &o.,  and 
Cwrtoia,  1  Beav.  189,  where  a  testator  not  those  only  which  were  at  his  house 
gave  to  A.  his  "  carriages,  horses,  &c.,  at  M.  As  to  the  force  of  the  word 
and  chattels  in  and  about  his  house  at  "  item,"  or  "  also,"  see  HopeweU  v. 
M. ;  a?jd  oZso  his  household  goods  and  ^cWami,  1  Salk.  239:  of  the  word  "like- 
furniture,  pictures,  plate,  &o.,  and  wise,"  Paylor  v.  Pegg,  24  Beav.  105. 
likewise  his  watches  and  personal  (/)  4  M.  &  Sel.  58  ;  see  also  Child  v. 
ornaments  "  ;  Lord  Langdale,  M.R.,  EUworth,  2  D.  M.  &  G.  679. 
held  that  A.  was  entitled  to  all  the 
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to  mean  the  children  of  A.  and  the  children  of  B.,  while  in  others    chap.  xvm. 
it  has  been  held  to  be  a  gift  to  B.  and  the  children  of  A.    These 
cases  are  considered  in  another  place  (</). 

II. — As  to  the  Transposition  of  Words  and  Glauses. — "  It  is  Words  may 
quite  clear,"  says  Mr.  Jarman  (gg),  "  that,  where  a  clause  or  betmnspoBed. 
expression,  otherwise  senseless  and  contradictory,  can  be  rendered 
consistent  with  the  context  by  being  (h)  transposed,  the  Courts  are 
warranted  in  making  that  transposition." 

Thus,  where  (i)  A.  devised  all  that  his  messuage,  dwelling-  instances  of 
house,  or  tenement,  with  all  lands,  hereditaments,  and  appur-  transposition, 
tenances  thereto  belonging,  situate  in  Blythbury,  in  the  parish  of 
M.  R.,  "  now  in  the  occupation  of  "  T.  W.,  except  one  meadow, 
called  Floodgate  Meadow ;  and  it  appeared  that  T.  W.  was  in 
possession  of  the  messuage,  and  a  small  part  only  of  the  lands  in 
Blythbury,  and  not  of  Floodgate  Meadow ;  it  was  held,  that  the 
words  "  now  in  the  occupation  of  "  T.  W.  might  be  transposed  and 
apphed  to  the  dweUing-house,  according  to  the  fact,  which  would 
render  the  whole  consistent ;  whereas,  without  this  transposition, 
the  exception  of  Floodgate  Meadow  was  senseless  and  nugatory, 
as  it  had  never  been  in  the  occupation  of  T.  W.  The  effect  con- 
sequently was,  that  the  devise  extended  to  all  the  lands  in 
Blythbury,  except  Floodgate  Meadow,  whether  in  the  occupation 
of  T.  W.  or  not. 

So,  where  (/)  the  devise  was  in  the  following  words  :   "  I  devise  Words  trans- 
all  my  hereditaments  in  Standon  unto  my  sister  Elizabeth  Thorley  P,°.^^  "*  °.°^' 

•'  ■'  •'     pUance  with 

and  to  her  daughters  Ann  Shaw  and  Frances  Thorley,  their  heirs  context, 
and  assigns,  equally  to  be  divided  between  and  amongst  them, 
share  and  share  ahke,  as  tenants  in  conmion,  and  not  as  joint 
tenants,  for  and  during  the  life  of  my  said  sister  Elizabeth  Thorley ; 
and  from  and  immediately  after  her  decease,  then  I  devise  the 
said  third  part  of  the  aforesaid  hereditaments  so  devised  to  my  said 
sister  for  life  as  aforesaid,  unto  her  said  two  daughters  Ann  Shaw 
and  Frances  Thorley,  their  heirs  and  assigns  for  ever,  equally  to 
be  divided  between  them,  share  and  share  alike,  as  tenants  in 
common,  and  not  as  joint  tenants."  It  was  contended,  that  under 
this  devise  the  daughters  of  the  testator's  sister  took  estates  pur 

(g)  Chap.  XLII.                           .  Geldart,  16  Ves.  314  ;    Gibsim  v.  Lord 

(gg)  First  ed.  p.  437.  Montfort,  1  Ves.  sen.  491  ;  Mohun  v. 

(h)  See  Qreen  v.  Hayman,  2  Ch.  Cas.  Mohun,  1  Sw.  201. 

10 ;    Sj^rk  v.  Purnell,  Hob.  75  ;    Cole  (i)  Marshall  v.   Hopkins,    15   East, 

V.  RawUnson,  1  Salk.  234  ;  East  v.  Cook,  309. 

2  Ves.  sen.  30  ;  Duke  of  Marlborough  v.  (j)  Doe  d.  Wolfe  v.  Allcock,  1  B.  & 

Lord   Oodolphin,    ib.   74  ;   Blamire   v.  Aid.  137. 
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Observations 
upon  Doe  v. 
Allcock. 


auter  vie  for  the  life  of  their  mother  concurrently  with  her  as 
tenants  in  common ;  and  as  to  one-third  with  remainder  in  fee  to 
the  daughters,  leaving  the  reversion  in  fee  in  the  other  two-thirds 
undisposed  of ;  but  it  was  held,  that  the  daughters  took  estates  in 
fee  in  the  entirety  expectant  on  the  decease  of  their  mother.  Lord 
Ellenborough  said,  "  The  testator  has  thrown  together  a  heap  of 
words,  the  sense  and  meaning  of  which  he  did  not  clearly  appre- 
hend ;  but  although  the  language  of  this  will  is  confused,  and  the 
words  are  scattered  in  such  a  way,  as,  if  taken  in  the  order  in  which 
they  stand,  they  do  not  convey  any  meaning ;  yet,  in  favour  of 
common  sense,  we  may  take  the  liberty  of  transposing  them, 
according  to  that  order  which  we  may  fairly  suppose  the  testator 
would  wish  to  have  adopted,  and  by  which  we  can  best  effectuate 
his  intention.  The  labour  of  the  argument  has  been,  to  make 
the  testator  dispose  of  only  one-third  of  his  estate,  and  thereby  to 
compel  an  intestacy  as  to  the  remainder ;  whereas,  his  meaning 
evidently  was  to  dispose  of  the  whole." 

Speaking  of  the  conclusion  thus  arrived  at,  Mr.  Jarman  remarks  (fc) : 
"  That  the  construction  adopted  by  the  Court  accorded  with  the 
intention  of  the  testator  is  highly  probable ;  and  if,  as  Lord 
Ellenborough  suggested,  the  words  taken  in  the  order  in  which 
they  stood  did  not  convey  any  meaning,  the  established  rules 
of  construction  clearly  authorized  the  transposition.  But  the 
difficulty  was  in  saying  that  the  words  were  unmeaning  in  their 
actual  order  ;  for  it  is  submitted,  that  the  wiU,  read  in  that  order, 
contained  a  clear  and  express  devise  to  the  three  devisees  for  the 
life  of  the  mother,  remainder  as  to  one-third  to  the  two 
daughters  in  fee ;  and  had  the  testator  deliberately  intended 
to  confine  his  dispositions  to  those  estates,  he  could  hardly 
have  expressed  himself  in  more  technical  or  formal  language. 
The  construction  indeed  was  apparently  absurd,  but  let  it  be 
remembered  that  the  absurdity  of  a  disposition,  if  unequivocally 
expressed,  is  no  objection  to  its  receiving  a  literal  interpretation  {]). 
However,  the  case  was  professedly  decided  upon  the  principle 
before  laid  down,  and  may,  therefore,  properly  be  treated  as  an 
authority  in  favour  of  that  principle  "  (m). 

In  Key  v.  Key  (n)  a  testator  devised  an  estate  to  S.  K.  for  life 


{k)  First  ed.  p.  439. 

(l)  Mason  v.  Bobineon,  2  S.  &  St. 
295. 

(m)  But  Holroyd,  J.,  while  concur- 
ring in  the  decision,  rested  his  judgment 
on  the  ground  that  the  words  "  equally 
to  be  divided  "  down  to  "  Elizabeth 


Thorley,"  might  be  read  as  in  a  paren- 
thesis, and  so  made  to  refer  only  to  the 
mode  of  enjoyment  during  the  life  of  E. 
Thorley,  without  afiecting  the  quantity 
of  estate  to  be  taken  by  the  det^isees. 

(m)  4   D.    M.    &    G.    73.     See   also 
Surtees  v.  Hopkinson,  L.  R.,  4  Eq.  98. 
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charged  with  certain  annuities,  but  in  case  the  annuitants,  or  any  chap.  xvm. 
one  of  them,  survived  S.  K.  he  gave  the  estate  to  S.  K.'s  eldest 
surviving  son,  charged  with  the  annuities,  and  in  default  of  issue 
male,  then  over ;  it  was  held  that  as  a  Kteral  adherence  to  the 
words  of  the  will  would  have  defeated  the  manifest  intention  of 
the  testator  by  making  the  devise  to  S.  K.'s  son  dependent  on  his 
surviving  some  of  the  annuitants,  the  will  ought  to  be  construed 
as  meaning  that  the  son  was  to  take  subject  to  the  annuities  in 
case  the  annuitants  were  then  Uving. 

"  Another  case  of  transposition  sometimes  occurs,"  Mr.  Jarman  Transposition 
continues  (o),  "where  a  testator  has  devised  lands  at  A.  to  B.,  and  of  device.  ^^^ 
lands  at  C.  to  D.,  and  it  appears  by  the  fact  of  the  limitations  of 
each  devise  being  exactly  applicable  to  the  testator's  estate  in  the 
lands  comprised  in  the  other,  and  other  circumstances,  that  he 
has,  in  each  instance,  placed  the  devised  estate  in  the  position 
intended  to  have  been  occupied  by  the  other. 

"  As  where  (p)  J.  H.,  having  an  estate  in  the  county  of  Mon- 
mouth, of  which  he  was  seised  in  fee  to  his  own  use,  and  another 
estate  in  the  county  of  Eadnor,  of  which  he  was  also  seised  in 
fee  subject  to  the  trusts  of  his  marriage  settlement  (by  which  he 
had  covenanted  to  convey  the  lands  to  the  use  of  himseM,  re- 
mainder to  his  wife  for  life,  remainder  to  his  first  and  other  sons 
in  tail) ;  both  which  estates  had  formerly  belonged  to  an  uncle, 
and  came  to  him,  the  one  by  descent,  the  other  by  purchase  from 
another  co-heir  of  his  uncle,  by  his  will,  reciting  that  he  was 
seised  in  fee  of  a  messuage  and  lands  at  L.,  in  the  county  of  Radnor, 
and  of  a  moiety  of  a  messuage  in  the  parish  of  0.  R.,  in  the  county 
of  Radnor,  and  that  he  was  also  seised  of  the  reversion  in  fee  expec- 
tant on  the  death  of  his  wife,  and  of  his  son  without  issue,  of 
lands  in  the  counties  of  Monmouth  and  Northumberland,  (whereas 
the  settled  lands  were  in  Radnorshire,  and  those  in  Monmouth- 
shire and  Northumberland  were  absolutely  his  own),  devised 
his  said  estate  in  the  said  county  of  Radnor  to  his  wife  for  Ufe, 
remainder  to  his  only  son  for  life,  remainder  to  his  (the  son's)  sons 
and  daughters  in  tail,  in  strict  settlement,  remainder  to  his  own 
daughter,  &c.,  and  devised  the  reversion  of  his  said  estates  in 
the  said  county  of  Monmouth,  after  the  deaths  of  his  wife  and  only 
son  without  issue,  to  his  daughter,  &c.  The  will  moreover  referred 
to  the  lands  devised  as  part  of  the  estate  of  his  late  uncle.  It  was 
held  that,  comparing  the  devising  clause  with  the  recital  and  the 

(o)  First  ed.  p.  440.  Compare  Doe  d.  Chevalier  v.  Huthwaite, 

(p)  Mosley  v.  Massey,  8  East,  149.        8  Taunt.  306,  3  B.  &  Aid.  632. 
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CHAP,  xvni.    facts,  sufficient  appeared  to  ascertain,  beyond  a  possibility  of 
doubt,  that  the  devisor  had  made  a  mistake  in  the  local  description, 
and  that  his  intent  was  to  pass  the  present  interest  of  his  estate 
in  fee  in  possession,  which  was  in  the  county  of  Monmouth,  and  the 
reversion  of  his  settled  estate  in  the  county  of  Radnor,  although 
he  had  respectively  misdescribed  their  local  situations.  ' 
Transposition      It  seems  therefore  that,  although  the  words  as  they  stand  are 
fit  The  general  ^^^  absolutely  senseless  or  contradictory,  transposition  will  be 
intent.  made  if  it  be  required  to  effectuate  an  intention  clearly  expressed 

or  indicated  by  the  context.     Eden  v.   Wilson  (q)  is  an  instruc- 
tive example  of  this  doctrine.    A  testator  devised  his  estates  to  his 
daughter  for  life,  remainder  to  her  first  son  R.  for  life,  remainder 
to  his  first  and  other  sons  successively  in  taU,  remainder  to  her 
second  son  J.  for  life,  with  like  remainder  to  his  sons  in  tail,  with 
remainders   to   the   daughter's   third,   fourth   and   other   sons   in 
tail ;    and  with  a  proviso  shifting  the  estate  from  any  son  who 
might  become  entitled  to  the  D.  estates  under  the  will  of  the 
late  D.  (by  which  those  estates  were  entailed  on  the  second  and 
younger  sons) ;   "  provided  always  that  if  my  said  daughter  shall 
have  no  issue  male  of  her  body  Uving  at  her  death,  or  no  such 
issue  male  as  shall  be  entitled,  by  the  true  meaning  of  this  my 
will,  to  my  real  estates  hereby  limited,  then  and  in  either  of  those 
cases,  I  devise  the  said  real  estates  to  all  the  daughters  of  the 
body    of    my    said    daughter    living    at    her    death    as    tenants 
in  common  and  their  heirs  respectively,  with  cross  remainders 
amongst  them  in  case  of  any  one  or  more  of  them  happening  to 
die  under  twenty-one  and  without  issue,  and  if  there  should  be 
but  one  such  daughter  living  at  my  said  daughter's  decease  and 
no  issue  of  any  other  daughter  then  in  being,  then  to  such  only 
surviving  daughter  and  her  heirs,  but  if  any  such  daughter  shall 
die  in  her  said  rnother's  hfetime  leaving  issue  "  such  issue  to  take 
their  parents'  share,  "  and  in  case  my  said  daughter  shall  have  no 
issue  of  her  body  hving  at  her  death,"  then  over.     At  the  death  of 
the  testator's  daughter  her  two  sons  R.  and  J.  were  living,  besides 
several  daughters ;   but  both  sons  afterwards  died  without  issue, 
and  it  was  contended  that  the  second  of  the  two  cases  "  in  either 
of "  which  the  hmitation  to  the  daughters  was  to  take  effect 
had  thus  happened :  but  it  was  held  in  the  House  of  Lords,  upon 
the  whole  proviso,  that  the  estates  limited  by  it  were  not  designed 
as  a  mere  continuation  of  the  previous  limitations  (to  which  they 
did"  not  fit  on),  but  were  intended  to  take  efiect,  if  at  all,  at  the 
({)  4  H.  L.  Ca.  257  ;  s.e.  Wilson  v.  Eden,  1  Ex.  772,  14  Q.  B.  256. 
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daughter's  death  in  favour  of  persons  then  living,  and  that  to  chap.  xvin. 
effect  this  the  words  "  Uving  at  her  death  "  in  the  introductory- 
passage  must  be  read  in  connection  with  the  verb  "  have,"  not 
with  the  words  "  issue  male  of  her  body,"  and  so  made  to  run 
through  both  branches  of  the  proviso.  In  other  words,  the  ex- 
pression "  living  at  her  death  "  was  transposed  and  read  as  if  it 
came  immediately  after  the  verb  "  have."  It  was  not,  however, 
a  limitation  cutting  down  the  previous  devise,  but  a  remainder 
contingent  on  the  determination  of  that  devise  in  a  particular 
manner. 

Mr.  Jarman  continues  (r) :  "  The  same  principle,  too,  is  applicable  Transposition 
to  the  objects  of  a  devise  ;  for  it  has  been  held,  that,  where  (s)  a 
testatrix,  having  two  nieces,  Mary  who  had  never  been  married, 
and  Ann  who  had  been  married  and  was  dead  leaving  two  children, 
bequeathed  one  moiety  in  a  certain  portion  of  her  property  to  the 
children  of  her  niece  Mary,  and  the  other  moiety  to  her  niece  Ann  ; 
it  being  evident  that  the  bequest  to  the  children  of  Mary  was 
intended  for  the  children  of  Ann,  and  that  to  Ann  for  Mary,  the 
Court  corrected  the  mistake." 

III. — As  to  changing  Words "  To  alter  the  language  of  a  tes-  As  to  ohang- 

tator,"  as  Mr.  Jarman  points  out  (t),  "  is  evidently  a  strong  measure,  ™S  words, 
and  one  which,  in  general,  is  to  be  justified  only  by  a  clear  ex- 
planatory context.  It  often  happens,  however,  that  the  misuse 
of  some  word  or  phrase  is  so  palpable  on  the  face  of  the  will,  as 
that  no  difficulty  occurs  in  pronouncing  the  testator  to  have 
employed  an  expression  which  does  not  accurately  convey  his 
meaning.  But  this  is  not  enough  :  it  must  be  apparent,  not  only 
that  he  has  used  the  wrong  word  or  phrase,  but  also  what  is  the 
right  one  (m)  ;  and,  if  this  be  clear,  the  alteration  of  language  is 
warranted  by  the  established  principles  of  construction  {v).  The 
recent  and  much  discussed  case  of  Boe  v.  Gallini  {w)  affords  an 
apposite  example  of  such  a  correction  of  phrase.  The  testator, 
after  devising  estates  for  life  to  his  children,  and,  in  case  of  the 
death  of  any  of  them,  to  their  respective  children  Uving  at  their 
decease,  for  life,  proceeded  thus  :  '  And  from  and  after  the  decease 
of  all  the  children  of  each  of  my  said  sons  and  daughters  withovi 

(r)  First  ed.  p.  441.  to  change  the  wording  of  a  will :  ante, 

(a)  Bradwin  v.  Harpur,  Amb.  374.  p.  30. 

[t)  First  ed.  p.  441.  (,w)  5  B.  &  Ad.  621,  3  Ad.  &  Ell, 

(m)  Taylor  v.  Richardson,  2  Drew.  16.  340,  2  Nev.  &  M.  619,  4  Nev.  &  M.  894 

(v)  It  will  of  course  be  remembered  And  see  Jarman  v.  Vye,  L.  R.,  2  Eq 

that  the  Court  of  Probate  has  no  power  784  ("  all  "  admitted  to  mean  "  any  ") 
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CHAP.  xvin. 

Words 
"  without 
issue  "  read 
leaving  issue. 


"  Fourth  " 
read  "  fifth." 


"  L.K.  -  read 
"  C." 


Referential 
gifts. 


"  Or  "  read 
"  of." 

"  One  "  read 
"  no." 
Parol 
evidence. 


issue,  I  give  and  devise  the  estate  or  estates  to  them  respectively 
limited  as  aforesaid,  unto  and  among  all  and  every  the  lawful  issue 
of  such  child  or  children  during  their  Hves  as  tenants  in  common, 
and  to  descend  in  like  manner  to  the  issue  of  my  said  sons  and 
daughters  respectively,  so  long  as  there  shall  be  any  stock  or 
offspring  remaining.'  It  was  contended  that  the  word  '  aU ' 
was  to  be  changed  into  '  any,'  and  the  words  '  without  issue ' 
to  be  read  '  leaving  issue,'  in  order  to  render  the  language  of  the 
will  sensible  and  consistent  with  the  context ;  and  the  Court  did 
not  hesitate  in  adopting  this  construction,  though  the  point  was 
not  the  main  subject  of  discussion  in  the  case." 

So,  in  Hart  v.  Tulk  (x),  where  a  testator's  general  intention 
appeared  by  the  wiU  to  be  to  make  an  equal  distribution  of  his 
property,  (which  he  described  in  seven  different  schedules), 
amongst  his  seven  children ;  and  he  subjected  the  properties 
comprised  in  the  seven  schedules  to  mortgage  debts  in  such  a 
manner,  that,  if  in  a  particular  clause,  the  words  "  fourth  sche- 
dule "  was  read  literally,  not  only  would  the  entire  plan  of  the 
will,  as  indicated  above,  be  frustrated,  but  the  payment  of  the 
debts  in  the  manner  provided  by  the  wiU  would  become  impos- 
sible ;  Sir  J.  K.  Bruce  and  Lord  Cranworth,  L.JJ.,  held  that  they 
were  warranted  in  reading  the  word  "  fourth  "  as  meaning  "  fifth," 
which  the  context  showed  was  the  change  required  to  render  the 
will  consistent. 

Again,  in  Re  Northen's  Estate  (y)  the  will  was  read  as  if  the 
words  "  the  said  C.  estate  "  were  inserted  in  the  place  of  the  words 
"  the  said  L.  K.  estate." 

A  somewhat  similar  principle  is  often  applied  in  construing 
referential  gifts,  where  a  literal  adherence  to  the  original  gift 
wordd  defeat  the  manifest  intention  of  the  testator  (a). 

In  Re  Dayrell  (b)  the  expression  "  son  or  any  person  "  was  read 
as  "  son  of  any  person." 

In  Moore  v.  Beagley  (c)  "  one  "  was  read  "  no." 

Several  cases  in  which  the  court  has  refused  to  admit  parol 


(x)  2  D.  M.  &  G.  300;  and  see 
Philipps  V.  Chamberlaine,  4  Ves.  51  ; 
Dent  V.  Pepys,  6  Mad.  350  ;  Bengowgh 
■V.  Edridge,  1  Sim.  173 ;  Berkeley  v. 
Palling,  1  Russ.  496  (where  "  seven  " 
was  changed  into  "  eight  ") ;  Pasmore 
V.  Huggins,  21  Beav.  103  (where  "  fu- 
ture "  might,  it  seems,  have  been  read 
"  former  ") ;  BeBayliss's  Trust,  17  Sim. 
178,  (where  "  are  "  was  interpreted  in 
a  future  sense) ;   Taylor  v.  Creagh,  8  Ir. 


Ch.  Rep.  281  (4007.  read  5001.) ;  com- 
pare Thompson  v.  Whitelock,  5  Jur.  N. 
S.  991. 

iy)  28  Ch.  D.  153. 

(a)  See  Parker  v.  Tootal,  11  H.  L.  C. 
143  ;  Be  Hutchinson,  55  L.  J.  Ch.  574 ; 
Surtees  v.  Hopkinsnn,  L.  R.,  4  Eq.  98, 
and  other  cases  referred  to  in  Chap.  XX. 

(6)  [1904]  2  Ch.  496. 

(c)  33  L.  T.  198. 
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evidence  to  correct  alleged  mistakes  in  names  of  persons  and  chap.  xvm. 
places,  are  referred  to  in  other  chapters  (d). 

"  The  changing  of  words,  however,"  as  Mr.  Jarman  points  out  (e),  "  Several " 

"has  most  frequently  occurred  in  regard  to  expressions,  which,  in  "sedm sense 

^  *'  "  r  '  '  01  respective. 

common  parlance,  are  often  used  inaccurately ;  as  the  word 
'  severally '  for  '  respectively,'  of  which  we  have  an  instance  in 
Woodstock  V.  Shillito  (f),  where  a  testator  gave  the  interest  of  a 
fund  to  his  wife  for  life,  and  after  her  death  to  such  of  his  four 
daughters  as  should  be  then  living,  in  equal  shares,  during  their 
respective  Uves ;  and  from  and  after  the  several  deceases  of  his  four 
daughters,  he  gave  one-fourth  of  the  capital  to  their  respective 
children.  One  of  the  daughters  died  before  the  widow,  leaving  a 
child.  The  surviving  daughters  claimed  to  be  entitled  to  the 
entire  fund,  under  the  express  gift  to  the  daughters  hving  at  the 
decease  of  the  testator's  widow ;  but  Sir  L.  ShadweU,  V.-C,  held, 
that  the  words  '  from  and  after  the  several  deceases  of  my  said 
daughters,'  were  to  be  construed  '  from  and  after  the  decease  of  my 
daughters  respectively.'  '  It  was  clear,'  he  said, '  the  testator  meant 
to  give  to  the  children  the  share  of  their  mother  on  her  death.' 

"  But  by  far  the  most  numerous  class  of  cases,  exhibiting  the  "  or " 
change  of  a  testator's  words,  are  those  in  which  the  disjunctive  '  or  '  changed  into 
has  been  changed  into  the  copulative  '  and  '  and  vice  versa.  It  is 
obvious  that  these  words  are  often  used  orally  without  a  due  regard 
to  their  respective  import ;  and  it  would  not  be  difficult  to  adduce 
instances  of  the  inaccuracy,  even  in  written  compositions  of  some 
note  ;  it  is  not  surprising,  therefore,  that  this  inaccuracy  should 
have  found  its  way  into  wills.  Accordingly  we  find  that  the  Courts 
have  often  been  called  upon  to  rectify  blunders  of  this  nature  :  so 
often,  indeed,  as  to  have  swelled  the  cases  on  the  subject  into  a 
mass  requiring  much  attention  and  discriminative  arrangement,  in 
order  to  deduce  from  them  any  intelhgible  and  consistent  prin- 
ciples ;  and,  in  performing  this  task,  the  liberty  must  be  taken  of 
sometimes  referring  the  cases  to  principles  not  distinctly  recognised 
by  the  judges  who  decided  them. 

"  It  has  been  long  settled  that  a  devise  of  real  estate  to  A.  and  in  case  of 
his  heirs,  or,  which  would  be  the  same  in  effect,  to  A.  indefinitely,  j^^gl^g^t^^of' 
and  in  case  of  his  death  under  twenty-one,  or  without  issue,  over,  death  under 
the  word  '  or '  is  construed  '  and,'  and,  consequently,  the  estate  ^^°t^ou"^ 
does  not  go  over  to  the  ulterior  devisee,  unless  both  the  specified  issue, 
events  happen. 

(d)  Chaps.  XV.,  XXXV.  (e)  First  ed.  p.  442.  (/)  6  Sim.  416. 


602 


AS  TO  SUPPLYING,   TRANSPOSING,   AND  CHANGING  WORDS. 


CHAP.  xvm. 


Principle  of 
the  rule ; 


— applicable 
to  bequests  of 
personalty. 


"  One  of  the  earliest  authorities  for  this  construction  is  the  case 
of  Soulle  V.  Genmd  {g) ;  where  a  testator,  having  four  sons,  devised 
lands  to  Richard,  one  of  his  sons,  and  his  heirs  for  ever ;  and  if 
Richard  died  within  the  age  of  one-and-twenty  years,  or  without 
issue,  then,  that  the  land  should  remain  to  his  other  three  sons. 
Richard  died  under  age,  leaving  issue  a  daughter.  It  was  held, 
that  in  the  event  which  had  happened,  the  devise  over  to  the  three 
sons  had  failed ;  for,  that  by  the  words  and  intent,  it  was  not  to 
commence  unless  hoih  parts  were  performed,  and  that  it  was  '  all 
one  as  if  the  disjunctive  or  had  been  a  copulative.' 

"  The  ground  for  changing  the  testator's  expression  in  these 
cases  is,  that  as,  by  making  the  event  of  the  devisee  leaving  issue  a 
condition  of  his  retaining  the  estate,  he  evidently  intends  that  a 
benefit  shall  accrue  to  such  issue  through  their  parent,  it  is  highly 
improbable  that  he  should  mean  this  benefit  to  depend  upon  the 
contingency  of  the  devisee  attaining  majority ;  while,  on  the 
other  hand,  it  is  very  probable  that  the  testator  should  intend,  in 
the  event  of  the  devisee  dying  under  age  leaving  issue,  to  give  him 
an  estate  which  would  devolve  upon  the  issue  ;  but  that,  if  he 
attained  twenty-one,  (the  age  at  which  he  would  acquire  a  dis- 
posing competency,)  he  should  take  the  estate  absolutely,  i.e., 
whether  he  afterwards  died  leaving  issue  or  not.  The  change  of 
or  into  and,  therefore,  substitutes  a  reasonable  for  a  most  im- 
reasonable  scheme  of  disposition. 

"  And  though  it  has  generally  happened  that  the  subject  to 
which  this  rule  of  construction  has  been  applied  is  real  estate,  yet 
the  rule  is  equally  applicable  (as  the  reason  of  it  evidently  is)  to 
bequests  of  personalty ;  and,  therefore,  in  the  case  of  a  legacy  to 
A.,  and  in  case  of  his  death  under  age  or  without  issue,  to  B.,  it  is 
not  to  be  doubted  that  A.  would  retain  the  legacy,  unless  he  died 
under  age  and  without  leaving  issue  at  his  decease  {h). 

"  And,  of  course,  it  would  be  immaterial  that  the  original  bequest 
was  expressly  made  contingent  on  the  legatee  attaining  majority. 
As  in  Mytton  v.  Boodle  (i),  where  a  testator  bequeathed  5,000Z.  to 
A.  if  he  attained  twenty-one  ;  but  if  he  should  not  attain  that  age, 
or  die  without  leaving  issue,  then  over.  It  was  held,  that  A.,  on 
attaming  twenty-one,  was  absolutely  entitled. 


(g)  Cro.  El.  525;  s.o.  nom.  Sowell 
V.  Qarrett,  Moore,  422,  pi.  590  ;  Price  v. 
Hunt,  Pollex.  645  ;  Barker  v.  Suretees, 
2  Str.  1175  ;  Walsh  v.  Peterson,  3  Atk. 
193  ;  Doe  d.  Burnsall  v.  Davy,  6  T.  R. 
30  ;  Fairfield  v.  Morgan,  2  B.  &  P.  N.  R. 
38  ;    Eastman  v.  Baker,  1  Taunt.  174  ; 


Bight  T.  Day,  16  East,  67  ;  Morris  v. 
Morris,  17  Bea.  198.  See  also  Doe  d. 
Herhert  v.  Selby,  4  D.  &  Ry.  608, 2  B.  & 
Cr.  926  ;  Morrall  v.  Sutton,  1  Phill.  533. 

{h)  Wright  v.  Marsom,  [18951  Week. 
N.  148. 

(i)  6  Sim.  457. 
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"  In  this  case  (j)  the  expression  which  raised  the  question  in  the    chap.  xvm. 
will  was  repeated  in  the  codicil — a  circumstance  which  was  con- 
sidered (and  it  is  conceived  rightly)  not  to  indicate  that  it  was  used 
advisedly. 

"  And  the  same  construction  obtains  where  another  event  is  associ-   Gift  over 
ated  with  the  dying  under  age  and  without  issue,  as  in  the  case  of  a  ^"ath^durine 
bequest  to  A.,  with  a  gift  over  in  case  of  his  dying  during  minority  minority  un- 
unmarried,  or  without  issue  {h) ;  and  that,  too,  though  the  copula-  "^"out  Ssue. 
tive  '  and '  is  found  in  company  with  the  disjunctive  '  or '  in  the 
same  will,  indeed,  in  this  very  sentence.     As  in  Miles  v.  Dyer  (I), 
where  the  bequest  was  to  A.  for  life,  and  after  her  decease  to  her 
children  on  their  attaining  twenty-one  ;    and  in  case  they  should 
die  in  the  lifetime  of  A.,  or  under  twenty-one,  and  without  leaving 
issue,  then  over,  it  was  held  that  the  interests  of  the  children  were 
not  divested  unless  the  three  events  happened. 

"  It  is  obvious  that  the  ground  for  changing  or  into  and  exists  a 
fortiori  where  children  or  issue  are  the  express  objects  of  the  prior 
gift ;  as  where  (m)  there  is  a  devise  to  a  person  when  he  attains 
twenty-one,  for  life,  remainder  to  his  children  (the  devise,  in  the 
case  referred  to,  was  to  the  sons  successively  and  the  daughters 
concurrently,)  in  tail,  with  a  devise  over  if  he  die  under  twenty-one 
OR  without  children. 

"  It  would  seem  that  the  prmciple  in  question  apphes  to  every  Suggested 
case  where  the  gift  over  is  to  arise  in  the  event  of  the  preceding  extension  of 
devisee  or  legatee  dying  under  prescribed  circumstances,  or  leaving 
an  object  who  would,  or,  at  least,  who  might  take  a  benefit  de- 
rivatively through  the  devisee  or  legatee,  if  his  interest  remained 
undi vested,  and  to  whom,  therefore,  it  is  probable  the  testator 
intended  indirectly  a  benefit,  not  dependent  upon  the  circumstance 
of  the  devisee  or  legatee  dying  under  the  prescribed  circumstances 
or  not.  In  this  point  of  view  it  would  seem  to  be  immaterial 
whether  the  dying  is  confined  to  minority,  or  is  associated  with 
any  other  contingency,  as  in  the  case  of  a  gift  to  A.,  and  if  he  shall 
die  in  the  lifetime  of  B.  or  without  issue  (w),  [or  die  without  issue  or 

(j)  And  in  Framliiujham  v.  Brand,  there  was  whether  the  remainder  was 

infra.  vested  or  not.     The  defendants  could 

(h)  Framlingham  v.  Brand,  3  Atk.  not  succeed  unless  it  was,  and  it  could 
390 ;  See  Doe  v.  Cooke,  7  East,  269,  be  so  only  by  adopting  Lord  Hard- 
post  :  Be  Clegg,  14  Ir.  Ch.  70  (gift  over  wicke's  "  construction  "  in  Brovmaword 
in  the  event  of  legatee  dying  under  age  v.  Edwards  (post,  pp.  604  seq.) :  reading 
or  unmarried) ;  Re  Gantillon,  16  Ir.  or  as  and  was  insufficient :  and  the  Court 
Ch.  301.  certified  against  them.     And  see  now 

{I)  5  Sim.  435 ;  8  Sim.  330.  Cooke  v.  Mirehouse,  34  Beav.  27,  post, 

(m)  Hasker  v.  Sutton,  9  J.  B.  Moo.  2,  p.  608.] 
1  Bing.  500.     [But  the  only  question  (n)  Wright  v.  Kemp,  3  T.  R.  470,  a 
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Gift  over  on 
death  under 
twenty-one, 
or  without 
leaving  a 
hushand. 


Whether  rule 
applies  to 
estates  tail. 


intestate  (o),]  then  over ;  or  whether  the  event  is  leaving  issue  or 
leaving  any  other  object  who  would  derive  an  interest  or  benefit 
through  the  legatee,  if  his  or  her  interest  was  held  to  be  absolute, 
as  a  husband  or  wife. 

"  Thus,  where  (p)  a  testator  bequeathed  the  residue  of  his  per- 
sonal estate  to  his  daughter,  her  executors,  &c.,  with  a  proviso,  that 
in  case  his  daughter  happened  to  die  under  twenty-one,  or  without 
learning  any  husband  living  at  her  death,  then  he  gave  several  legacies, 
all  which  he  directed  to  be  paid  within  twelve  calendar  months  after 
his  decease,  in  case  of  the  death  of  his  daughter  under  age  as  afore 
said ;  and  in  such  case  he  gave  the  residue  to  other  persons — Sir 
W.  Grant,  M.R.,  held,  that '  or  '  was  to  be  read  '  and,'  and  that  the 
expression  '  under  age  as  aforesaid  '  meant  not  leaving  a  husband. 

"  The  cases  under  consideration,  perhaps,  may  seem  to  form  an 
exception  to  the  rule  that  words,  unambiguous  in  themselves,  are 
not  to  be  rejected  or  changed  on  account  of  their  unreasonable- 
ness ;  but  as  this  construction  has  obtained  so  long,  is  confined  to  a 
particular  expression,  and  that  expression  one  which  is  often  used 
indiscriminately  with  the  substituted  word,  there  does  not  seem  to 
be  much  danger  in  this  seeming  latitude  of  interpretation  ;  but  it 
should,  if  possible,  be  made  to  rest  upon  some  soUd  principle, 
fixing  definite  limits  to  its  application.  The  cases,  it  is  conceived, 
in  effect  though  not  professedly,  warrant  us  in  stating  that  prin- 
ciple to  be  (as  before  suggested),  that  where  the  dying  under  twenty- 
one  is  associated  with  the  event  of  the  devisee  leaving  an  object, 
who  would,  if  the  devisee  retained  the  estate,  take  an  interest 
derivatively  through  him,  the  copulative  construction  prevails ; 
though  it  is  by  no  means  equally  clear  that  the  rule  is  confined  to 
such  cases." 

Lord  Hardwicke,  in  Brownsword  v.  Edwards  {q),  expressed  an 
opinion,  that  the  construction  in  question  was  not  applicable  to 
estates  tail,  on  the  ground  that  there  was  no  occasion  for  it ; 
since  an  estate  tail  was  capable  of  a  remainder,  and  the  words  might, 
by  an  "  easy  construction,"  be  read  as  such ;  so  as  to  secure  the 
estate  to  the  issue,  if  any,  and  yet  give  effect  to  the  remainder  in  case 


case  on  a  transaction  inter  vivos  ;  Denn 
d.  Wilki:ns  v.  Kemeys,  9  East,  366  ;  Doe 
d.  Knight  v.  Ghaffey,  16  M.  &  Wela. 
656. 

(o)  [Green  v.  Harvey,  1  Hare,  428  ; 
Beachcrofl  v.  Broome,  4  T.  R.  441 ;  and 
see  Incorporated  Society  v.  Richards, 
1  D.  &  War.  283  :  Greated  v.  Greated, 
26  Beav.  621  ;    Stretton  v.  Fitzgerald, 


23  L.  R.  Ir.  466.] 

{.%>)  WeddeU  v.  Mundy,  6  Ves.  341. 

(q)  2  Ves.  sen.  243.  The  observa- 
tions on  Brownsioord  v.  Edwards, 
Mortimer  v.  Hartley,  Grey  v.  Pearson, 
and  othet  cases  contained  in  the 
following  seven  paragraphs,  are  taken 
from  the  4th  edition  of  this  work  by 
Mr.   Vincent. 
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the  issue  failed  at  any  time.  At  the  present  day  the  Court  follows  chap.  xvm. 
Lord  Hardwicke  in  declining  to  change  "  or  "  into  "  and  "  (or  the 
contrary)  where  the  prior  estate  is  in  tail,  but  rejects  the  "  con- 
struction "  upon  which  alone  his  opinion  was  based.  The  course 
of  decision  deserves  attention.  In  some  of  the  cases,  it  will  be  seen, 
the  gift  over  was  if  the  tenants  in  tail  should  die  under  twenty-one 
or  without  issue,  in  others  the  conjunction  "  and  "  was  used. 

In  Broimsword  v.  Edwards  (r),  the  devise  was  to  trustees  and  Broumsimrd 
their  heirs  to  receive  the  rents  until  A.  should  attain  twenty-one  ;  ^"  ^'^""^''^■ 
and  if  he  should  live  to  attain  twenty-one  or  have  issue  then  to 
A.  and  the  heirs  of  his  body  ;  but  if  A.  should  die  before  twenty-one 
and  without  issue,  then  in  trust  for  B.  in  hke  manner,  with  gifts  over 
in  the  like  words  to  other  branches  of  testator's  family ;  and  for 
want  of  such  issue  to  his  own  right  heirs.  A.  and  B.  were  the 
testator's  illegitimate  son  and  daughter,  but  for  the  purposes  of  the 
argument  were  taken  to  be  legitimate.  A.  attained  twenty-one 
and  died  without  issue,  and  it  was  argued  that  the  gift  to  B.  had 
failed,  only  one  of  the  two  events  upon  which  it  was  limited  having 
happened.  But  Lord  Haidwicke  held  B.  to  be  entitled.  He  said : 
"  There  is  no  necessity  in  this  case  to  transpose  or  supply  material 
words  ;  but  there  is  a  plain  natural  construction  upon  these  words, 
viz.  if  A.  shall  happen  to  die  before  twenty-one,  and  also  shaU  happen 
to  die  without  issue  ;  which  construction  plainly  makes  the  dying 
without  issue  to  go  through  the  whole  and  fully  answers  the  intent, 
which  was  in  that  manner.  Had  the  first  devise  been  to  A.  and 
his  heirs  this  construction  I  beheve  could  not  be  made  ;  for  where 
there  is  such  a  contingent  limitation  I  do  not  know  that  the  Court 
has  changed  heirs  into  heirs  of  the  body  to  make  it  so  throughout. 
But  much  stronger  constructions  than  this  have  been  made  in 
devises :  as,  in  a  devise  to  one  and  his  heirs,  and  if  he  should  die 
before  twenty-one  or  without  issue,  the  Court  has  said  it  was  not 
the  intent  to  disinherit  the  issue,  and  therefore  or  shall  be  construed 
and;  but  if  the  first  hmitation  had  been  in  tail  there  would  be 
no  occasion  to  resort  to  that,  but  the  Court  would  make  the  con- 
struction I  do  now  "  (shewing  that,  whether  the  word  of  the  will 
was  and  or  or,  he  thought  some  "  construction  "  equally  necessary), 
"  viz.  if  he  dies  without  issue  before  twenty-one  then  over  by  way 
of  executory  devise ;  if  he  dies  without  issue  after  twenty-one, 
when  the  estate  had  vested  in  him,  it  would  go  by  way  of  re- 
mainder :  an  estate  tail  is  capable  of  a  remainder,  and  it  is  natural 
to  expect  a  remainder  after  it.     It  is  contrary  to  his  intent  to  let 

(r)  2  Ves.  sen.  243. 
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Woodward  v. 
Glasbrooh. 

Devise  over  if 
devisee  in  tail 
should  die 
under  twenty, 
one  or  un- 
married. 


Due  V.  Jessep- 


■■  And  "  not 
changed  into 
"  or  "  in 
limitation 
over  after  an 
estate  tail. 


Mortimer  v. 


in  this  remainder  to  the  right  heirs  to  defeat  all  the  intermediate 
limitations  to  his  family." 

A  stricter  adherence  to  the  letter  was  preserved  in  the  earlier 
case  of  Woodward  v.  Glasbrooh  (s),  where  a  testator  devised  a 
house  to  his  sons,  James  and  Thomas,  and  the  heirs  of  their  bodies, 
in  equal  moieties,  and  devised  other  houses  to  his  other  children 
in  like  manner ;  and  provided,  that  if  any  of  his  said  children 
should  die  under  twenty-one  or  unmarried  {t),  the  part  or  share 
of  him  or  her  so  dying  should  go  to  the  survivors  ;  and  it  was 
held  by  Holt,  C.J.,  that  the  shares  of  two  of  the  children  dying 
unmarried,  though  they  attained  twenty-one,  went  to  the  devisees 
over. 

In  Doe  d.  Usher  v.  Jessep  (u),  where  A.  devised  to  trustees  and 
their  heirs,  in  trust  for  his  natural  son  J.  and  the  heirs  of  his  body, 
and  if  J.  should  die  before  he  attained  his  age  of  twenty-one  years, 
and  without  issue,*  then  over.  J.  attained  his  majority,  but 
died  without  issue.  It  was  contended,  on  a  mistaken  view  of 
Brownsword  v.  Edwards,  that  "  and  "  was  to  be  read  or,  which 
would,  in  the  event  that  had  happened,  give  effect  to  the  devise 
over ;  but  Lord  EUenborough,  though  he  admitted  the  cases  to 
be  very  similar,  (the  only  distinction  being  that  the  limitation 
over  in  the  cited  case  was  in  favour  of  a  daughter,  who,  without 
such  a  construction  as  was  there  put  upon  the  word  "  and,"  would 
have  been  without  a  provision,  which  is  a  distinction  without  a 
difference  (v) ),  decided  that  the  word  was  to  be  taken  in  its  literal 
sense. 

Again,  in  Mortimer  v.  Hartley  (w),  where  the  testator  devised 
lands  to  John  and  Ann  successively  in  tail  (x),  and  "if  it  should 
please  God  to  take  away  both  Ann  and  John  under  age,  or  without 
leaving  lawful  issue  "  then  over  to  X.  Ann  died  under  age  and 
without  issue,  and  John  died  without  issue,  but  not  under  age.  On 
a  case  from  Chancery  the  Court  of  Exchequer  refused  to  read  "  or  " 
as  "  and,"  and  held  that  the  devise  over  took  effect.  Parke,  B.. 
in  delivering  the  judgment  of  the  Court,  said,  "  If  we  abide  by  the 
words  of  the  will,  it  is  possible  we  may  disappoint  what  we  may 
conjecture  to  have  been  one  intention  of  the  testator,  because  it  is 


(«)  2  Vem.  388. 

(t)  Not  "  without  issue."  But  "  un- 
married "  equally  involves  the  extinc- 
tion of  the  estate  tail. 

(u)  12  East,  288  ;  see  also  SouUe  v. 
Oerrard,  Cro.  El.  525  (stated  ante,  p. 
602),  where  it  was  considered  (though, 
according    to    subsequent    authorities 


erroneously),  that  the  first  devisee  had 
an  estate  tail. 

(v)  6  H.  L.  Ca.  84,  85,  96. 

{w)  6  Exch.  47,  3  De  G.  &  S.  316. 

(a)  The  Court  of  C.  B.  held  upon  the 
same  will  that  the  prior  devise  gave  a 
fee,  and  then  they  read  "  or  "  as  "  and," 
6  C.  B.  819. 
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a  reasonable  intention  to  entertain,  that  is,  to  give  a  benefit  to  chap.  xvin. 
the  issue  if  their  parents  should  die  under  age,  but  we  are 
sure  of  carrying  into  efiect  a  manifest  and  declared  intention 
of  the  testator  to  give  the  remainder  over  to  X.  on  the  deter- 
mination of  the  estate  tail :  on  the  other  hand,  if  we  change 
'  or  '  into  '  and  '  for  the  purpose  of  effecting  the  conjectured  inten- 
tion to  give  a  benefit  to  the  issue  on  the  death  of  their  parents 
respectively  under  age,  we  defeat  the  clear  and  manifest  intention 
to  give  the  remainder  to  X.  on  failure  of  the  issue  of  John  and 
Ann,  and  cause  an  intestacy  as  to  that  remainder,  a  circumstance 
which  ought  to  be  avoided."  If  the  first  devise  had  been  in  fee 
simple  he'  admitted  the  authorities  would  have  required  the  change  ; 
"  but  as  none  of  the  authorities  apply  to  an  estate  tail  and  we 
have  Lord  Hardwicke's  high  authority  for  distinguishing  such  a 
case,  we  think  we  ought  to  do  so,  and  abide  by  the  ordinary  sense 
of  the  words.  //.  any  change  should  he  made,  the  one  which  would 
be  most  likely  to  effectuate  the  intent  of  the  testator  would  be  to 
read  the  words  as  if  they  had  been  '  if  it  should  please  God  to  take 
away  both  John  and  Ann  under  age  or  at  any  time  without  issue.'  By 
so  reading  them  the  issue  would  take  if  their  parents  died  under  age 
and  X.  succeed  on  the  determination  of  the  estate  tail.  But  if 
this  cannot  be  done  we  think  we  should  make  no  change  at  all." 

But  this  was  exactly  the  change  which  the  Court  had  "  Lord 
Hardwicke's  high  authority  "  to  make.  Whether  it  was  made  or 
not,  the  result,  as  it  happened,  was  the  same ;  for  in  either  case  the 
gift  over  took  effect  without  disappointing  any  issue.  But  if  there 
had  been  any  issue  they  would  have  been  disappointed,  and  it 
seems  strange  to  invoke  Lord  Hardwicke's  authority  for  a  con- 
clusion which  it  was  the  declared  object  of  his  construction  to 
avoid.  When  the  case  came  back  to  Chancery,  Sir  K.  Bruce,  V.-C, 
virtually  adopted  that  construction,  saying,  "  On  the  authority  of 
Brownsword  v.  Edwards  and  Murray  v.  Jones  (y)  and  other  cases, 
I  am  of  opinion  that  the  testator  has  but  inaccurately  expressed 
that  he  disposed  of  everything  after  the  failure  of  the  limitations 
contained  in  the  prior  clauses,  in  whatever  manner  they  might  fail." 

It  is  evident,  however,  that  this  construction  strikes  out  the  words  Grey  v. 
"  under  twenty-one  "  ;  and  in  Grey  v.  Pearson  (z),  where  the  wiU  ^««"<"'- 
was  undistinguishable  from  the  wiU  in  Boe  v.  Jessep,  the  devisee 
in  tail  attained  twenty-one,  but  afterwards  died  without  issue  ;  and 
it  was  held  in  D.P.,  following  Doe  v.  Jessep,  that  the  words  must  be 

(y)  2  V.  &  B.  313,  stated  post,  Chap.  worth  and  Wensleydale,  diss.  Lord  St. 
LVIII.  Leonards, 

(z)  6  H.  L.  Ca.  61,  by  Lords  Cran- 
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CHAP.  xvm.  taken  literally,  and  that  the  gift  over  failed.  It  was  admitted  that 
where  lands  were  devised  to  one  and  his  heirs  with  a  gift  over  if  he 
died  under  twenty-one  or  without  issue, "  or  "  was  to  be  read  "  and  " ; 
it  was  too  late  to  question  the  authorities  which  had  so  decided : 
but,  it  was  said,  those  decisions  did  not  govern  a  case  where  the 
first  devise  was  in  tail,  with  a  gift  over  if  the  devisee  died  under  age 
and  without  issue.  The  House  refused  therefore  to  apply  those 
authorities  to  the  case  before  it ;  and  on  the  ground  that  Lord 
Hardwicke's  "  construction  "  had  not  been  uniformly  adopted  it 
rejected  that  also,  deeming  it  to  be  somewhat  forced  and  very 
unusual  (a). 

Modern  authority,  therefore,  while  it  still  distinguishes  the  case 
of  an  estate  tail,  deals  with  it  on  wholly  different  principles  from 
those  upon  which  the  distinction  was  originally  based.  For  (as 
we  have  seen)  Lord  Hardwicke  never  meant  to  read  the  words  so 
as  in  any  event  to  disappoint  the  issue  ;  whereas  Mortimer  v. 
Hartley  and  Grey  v.  Pearson  will  require  both  "  or  "  and  "  and  " 
to  be  strictly  construed  although  the  issue  may  be  thereby  dis- 
appointed. The  readiness  with  which  Lords  Cranworth  and 
Wensleydale  accepted  the  distinction  of  an  estate  tail,  while  re- 
jecting the  grounds  for  it,  was  plainly  due  to  their  disapprobation 
of  the  so-called  speculative  system  of  construction  adopted  in  the 
old  authorities  ;  and  since  Grey  v.  Pearson  "  or  "  has  been  strictly 
construed  even  in  the  case  (already  mentioned  as  furnishing  an 
a  fortiori  argument  for  changing  "  or  "  into  "  and  ")  where  children 
or  issue  were  express  objects  of  the  prior  gift :  as,  where  (6)  the 
devise  was  to  A.  for  hfe  if  he  should  attain  thirty-one,  with  re- 
mainder to  his  eldest  son  in  fee,  with  a  gift  over  if  A.  should  die  under 
thirty-one  or  not  have  a  son.  A  attained  thirty-one  but  died 
without  having  a  son,  and  it  was  held  that  the  gift  over  took 
effect,  for  that  "  or  "  could  not  be  construed  "  and."  Sir  J. 
Romilly,  M.K.,  said  he  never  knew  of  a  case  where  the  change  had 
been  made  for  the  purpose  of  defeating  the  will  and  creating  an  in- 
testacy. It  will  however  be  perceived  that  if  A.  had  had  a  son 
and  afterwards  died  under  thirty-one  the  son  would  have  been  dis- 
appointed :  for  the  construction  could  not  properly  depend  on  the 
event.  The  Uteral  construction  however  has  not  yet  been  tested 
by  any  case  where  such  disappointment  would  have  ensued. 

(a)  Lord  St.  Leonards,  on  the  other  understood  the  real  nature  of  the  case, 

hand,  thought  it  "  easy  and  natural."  6  H.  L.  Ca.  97. 

As  to  Doe  V.  Jessep  he  said  it  was  hastily  (6)  Gooke  v.  Mirehouse,  34  Beav.  27. 

decided,  and  that  the  judges  of  K.  B.  As  to  Haaker  v.  Sutton,  9  J.  B.  Moo.  2, 

showed  by  their  remarks  that  they  mis-  1  Bing.  500,  vide  sup.  p.  603,  n.  (m). 
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Of  changing  "  and  "  into  "  or  "  in  cases  where  the  previous  chap.  xvm. 
estate  is  not  in  tail,  more  will  be  said  hereafter  (c). 

To  return  to  the  cases  in  which  "  or  "  has  been  construed  "  and."  Gift  in  either 

"  The  argument  for  this  construction, "  says  Mr.  Jarman  (d)    '  is  of  °^  *^°  events, 

,  1  1         rv     /^      p  11  With  gift  over 

course  very  strong  where  the  enect  oi  an  adherence  to  the  words  on  non-hap- 
of  the  will  would  be  to  deprive  the  legatee  of  what  was  previously  P®°'"g  °^°"'' 
given  to  him  in  either  of  two  alternative  events,  unless  both  events 
should  happen,  as  in  the  case  of  a  bequest  to  A.  on  his  attaining 
thirty-one  or  marrying ;  and  in  case  he  should  die  under  thirty- 
one  or  unmarried,  then  over ;  in  such  a  case  '  or '  is  necessarily 
construed  and,  in  order  to  make  the  limitation  over  consistent  with 
the  terms  of  the  prior  gift"(e).  So  where  property  was  given 
to  a  person  in  either  of  two  events,  and  afterwards  given  over 
unless  not  only  those  two  events,  but  an  additional  event  also 
happened,  Shadwell,  V.-C,  thought  that,  if  it  were  necessary, 
the  Court  would  read  the  word  "  or  "  as  "  and  "  (/). 

These  decisions  depended  on  the  inconsistency  which,  upon  a  Where  there 
literal  construction,  would  have  existed  between  the  prior  gifts  '^'^°P"°'^ 
and  the  executory  gifts  over.  Where  there  is  no  prior  gift  this 
ground  fails  :  so  that  a  bequest  to  A.  after  the  death  of  testator's 
mother,  or  the  second  marriage,  death,  or  forfeiture  of  his  wife, 
although  the  testator  had  made  life-provisions  for  both  his  mother 
and  wife,  upon  whose  death  therefore  a  certain  amount  of  the 
estate  would  be  set  free,  was  held  to  take  effect  immediately  on 
the  death  of  the  mother  without  waiting  for  the  second  marriage, 
death,  or  forfeiture  of  the  wife  :  in  other  words,  the  Court  refused 
to  read  "  or  "  as  "  and  "  (g).  And  a  similar  observation  must 
be  made  with  reference  to  the  opposite  change  of  "  and  "  into 
"  or  "  (h). 

Sometimes  the  general  context  or  plan  of  the  will  calls  for  the  "  Or '-  read 
conjunctive   construction  in   cases  not   easily  reducible   to  any  general  °^ 
specific  head.    Thus,  in  Long  v.  Dennis  (i),  where  there  was  a  context, 
devise  to  A.  for  life,  upon  condition  that  if  he  should  marry  with 
any  woman  not   having    a   competent  fortune,  or   without  the 
consent  of  trustees,  the  estate  should  not  vest;  the  Court  of  K.  B., 

(c)  Post,  p.  613.  V.  Thorp,  25  L.  J.  C!h.  75,  1  Jur.  N.  S. 

id)  First  ed.  p.  450.  1082  ;  Johnson  v.  Simcock,  6  H.  &  N.  6, 

(e)  Grant  v.  Dyer,  2  Dow,  87  ;  7  ib.  344 ;  Bentley  v.  Meech,  25  Beav. 
Thompson  v.  Teuton,  22  L.  J.  Ch.  243  ;  197  ;  Hawkins  y.  Hawkins,  7  Sim.  173. 
GoUett  v.  Oollett,  35  Beav.  312,  cited  (g)  Hawksworth  v.  Hawksworth,  27 
Chap.  XXXIX.      Compare  Re  Glegg,  Beav.   1. 

14  Ir.  Ch.  70 ;   Re  Gantillon,  16  Ii.  Ch.  (h)  See  Maiden  v.  Maine,  2  Jur.  N.  S. 

301.  206. 

(f)  Grt'nwAoioev.  Ptcfap, 9Sim. 591;  (»)  4  Burr.  2052;  see  also  NichoUs 
and  Mihs  v.  Dyer,  ante,  p.  603 ;   Law  v.  Tolley,  2  Vem.  389. 
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CHAP.  xvm.  considering  that  the  testator  meant  to  require  the  sanction  of  the 
trustees  only  in  case  A.  married  a  woman  without  a  competent 
fortune,  and  also  that  conditions  in  restraint  of  marriage  were 
odious,  held  that  the  estate  vested  upon  performance  of  either 
part  of  the  condition  ;  that  is  to  say,  they  read  the  word  "  or  " 
as  "  and."  And  in  another  case  (j),  where  a  testator  bequeathed 
the  produce  of  real  estate,  after  the  cesser  of  certain  life-estates, 
to  J.  A.  for  Ufe,  and  after  his  death  to  his  eldest  son  for  life,  "  and 
to  remain  entailed  on  the  eldest  son  descended  from  J.  A.  and  his 
posterity  from  one  generation  to  another  for  ever :  but  in  case 
of  death  or  want  of  issue  from  the  said  J.  A.,"  then  over  :  ShadweU, 
V.-C,  read  the  will  as  if  it  had  been  "  in  case  of  death  and  failure 
of  issue,"  so  as  to  agree  with  the  general  intent  collected  from  the 
context,  that  all  the  descendants  of  J.  A.  were  to  take  in  succession. 

Gift  to  several  Mr.  Jarman  continues  (k) :  "  Where  there  is  a  gift  to  two  objects 
natively**^"  °^  classes  of  objects  alternatively,  the  ambiguous  use  of  the  dis- 
junctive '  or '  occasions  much  perplexity.  Sometimes,  as  we  have 
seen,  the  gift  has  been  held  to  be  void  for  uncertainty  (I) ;  but 
more  frequently,  in  such  cases,  the  word  has  been  changed  into 
and.  As  in  Richa/rdson  v.  Spraag  (m),  where  a  testatrix  bequeathed 
money  in  trust  for  such  of  her  daughters  or  daughters'  children 
as  should  be  living  at  her  son's  death — it  was  held,  that  the  children, 
as  well  of  the  living  as  of  the  deceased  daughters,  came  in  for  their 
shares,  the  word '  or  '  being  read  and. 
Gift  to  A.  or  "So,  in  Ecca/rd  v.  Brooke  (n),  where  the  bequest  was  to  L.  for 
leJt^.^^'  j  ^^^  li^®'  ^^^  ^*®^  ^^^  decease  to  the  nephews  and  nieces  who 
should  be  then  Uving,  as  well  on  the  side  of  the  testatrix's  late 
husband  as  of  her  own,  to  wit,  A.  or  her  children,  and  B.  or  his 
children,  and  C.  or  his  children,  and  D.  or  his  children,  and  E. 
or  her  children,  share  and  share  alike.  Of  these  five  persons  four 
died  in  the  lifetime  of  L.,  three  without  issue  and  one  leaving  two 
children.  The  other  was  living  and  had  no  child.  Sir  L.  Kenyon, 
M.K.,  was  of  opinion  that  the  word  '  or '  must  be  considered 
as  if  it  had  been  and,  for  that  otherwise  he  must  either  adopt  the 
argument  that  it  meant  to  substitute  the  children  of  each  nephew 
and  niece  who  should  happen  to  die,  in  the  room  of  their  father  or 
mother,  for  which  he  saw  no  sufficient  ground,  or  he  must  say 
that  the  clause  was  so  uncertain  that  he  could  give  it  to  none. 

(?)  Monkhouse  v.  Monkhouse,  3  Sim.  (I)  Ante,  p.  475. 

119;  BBS  BhoHawkes^.  Baldwin,  9  Slim.  (m)  1  P.  W.  434. 

355.  (n)  2  Cox,  213. 

(k)  Rrst  ed.  p.  451. 
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He  held  that  the  two  children  of  the  deceased  niece  and  the  sur-    chap.  xvin. 
viving  niece  took  in  equal  thirds  ;   but  that,  if  the  latter  had  had 
any  children  living,  they  would  have  taken  equally  with  her. 

"  Again,  in  Horridge  v.  Ferguson  (o),  where  the  testatrix  directed  Gift  to  A.  or 
the  residue  of  her  property  to  be  divided  among  such  of  the  children  ^^  '®^"®' 
of  five  persons  (naming  them)  as  should  be  born  in  lawful  wedlock 
and  living  at  her  decease,  or  the  issue  of  such  of  them  as  should 
be  married — Sir  T.  Plumer,  M.R.,  considered,  that,  in  order  to 
make  sense  of  the  passage,  '  or '  might  be  construed  and.  All 
the  children  and  grandchildren,  therefore,  took  equally." 

And  in  Maude  v.  Maude  (p),  where  a  testator  bequeathed  a  "  Or "  read 
sum  of  money  to  his  four  sons  A.,  B.,  C,  and  D.,  in  trust  for  another  prevent 
son  E.  during  his  hfe,  and  after  the  death  of  E.  without  children  uncertainty, 
upon  trust  to  divide  the  money  equally  amongst  the  testator's 
said  sons  A.,  B.,  C,  and  D.,  or  to  such  other  of  his  sons  as  should 
afterwards  be,  in  succession,  trustees  for  E.  under  the  proviso 
thereinafter  contained,  RomiUy,  M.R.,  held  that  "  or  "  must  be 
read  "  and  "  :  otherwise,  if  two  of  the  four  had  died,  and  two 
others  had  under  the  proviso  become  trustees  in  their  place,  and 
then  E.  had  died  without  issue,  would  the  two  original  or  the  two 
new  trustees  take  the  fund  ?     If  they  did  not  all  take,  one  class 
must  be  excluded. 

In  Re  Delmar  Charitable  Trust  {q)  the  income  of  certain  property 
was  given  to  the  P.  A.  Society  "  or  some  one  or  more  kindred 
institutions  "  ;  it  was  held  that  the  gift  was  in  favour  of  the  P.  A. 
Society  and  such  one  or  more  kindred  institutions  as  the  Court 
might  by  scheme  select. 

In  Solly  V.  Solly  (r)  there  was  a  gift  "  to  each  of  the  children,  Grammatical 
grandchildren,  or  other  direct  descendants  of  A.,"  and  it  was  held  oflfp™"  '°" 
that  aU  the  descendants  of  A.  were  entitled.     Wood,  V.-C,  said 
that  this  was  the  grammatical  meaning  of  the  gift,  and  that  it  was 
not  a  question  whether  the  word  "  or  "  should  be  read  conjunc- 
tively or  not. 

Mr.  Jarman  continues  (s) :  "  '  Or,'  too,  has  often  been  changed  into  To  A.  or  his 
and  where  interposed  between  the  name  of  the  devisee  and  words 
of  hmitation  introduced  into  the  devise,  as  in  the  case  of  a  devise 

(o)  Jac.  583.     See  Parkin  v.  Knight,  tutional  but  an  alternative  gift  "  must 

15  Sim.  83.  have    been    used    per    incuriam,    for 

(p)  22  Beav.  290.  "  alternative "     implies     mutual    ex- 

(?)  [1897]  2  Ch.  163.     The  expression  elusion:    see  Chap.  XXXVI. 

attributed    to    Stirling,    J.,    that    the  (r)  5  Jur.  N.  S.  36. 

word  "  or  "  imported  "  not  a  substi-  (s)  First  ed.  p.  452. 
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CHAP.  xvm. 


"  Or  ''  read  as 
introducing  a 
substituted 
gift- 


Gift  to 


implies  an 

absolute 

interest. 


"  Or  "  intro- 
ducing 
divesting 
clause. 


Gift  to  "  A.  or 
B." 


of  real  estate  to  A.  or  his  heirs,  or  to  A.  or  the  heirs  of  his  body  {t). 
Whether  the  same  construction  would  be  applied  to  bequests  of 
personalty  to  A.  or  his  executors  or  administrators  is  not  quite 
clear,  for  in  such  a  case,  as  the  words  of  limitation  are  not  necessary 
to  confer  the  absolute  interest  (a  difEerence,  however,  which  the 
new  law  extinguishes),  there  may  seem  to  be  more  reason  for 
contending  that  they  are  inserted  diverso  intuitu.  The  strong 
tendency  of  the  modern  cases  certainly  is  to  consider  the  word 
'  or '  as  introducing  a  substituted  gift  in  the  event  of  the  first 
legatee  dying  in  the  testator's  lifetime  :  in  other  words,  as  inserted, 
in  prospect  of,  and  with  a  view  to  guard  against,  the  failure  of  the 
gift  by  lapse  "  (u). 

But  if  the  gift  be  to  the  specified  persons  "or  their  heirs  or 
assigns,"  it  is  clear  that  the  words  are  words  of  limitation  only ; 
for  the  power  of  assigning  impUes  an  absolute  and  indefeasible 
interest  {v). 

And  where  there  was  a  gift  to  four  persons  in  succession  for  their 
lives,  with  an  ultimate  gift  on  the  death  of  the  survivor  to  "  the 
heirs  and  assigns  "  of  the  survivor,  the  Court  refused  to  read  "  and  "  as 
"or,"  the  plain  construction  of  the  ultimate  gift  being  to  the  heir 
of  the  survivor  as  persona  designata  {w). 

It  sometimes  happens  that  the  word  "  or  "  has  the  effect  of 
adding  a  divesting  clause;  as  where  the  gift  is  to  A.,  B.,  and  C, 
"or  such  of  them  as  shall  be  living"  at  a  future  time:  this  gives 
each  of  them  a  vested  interest,  subject  to  be  divested  in  the  event 
of  his  dying  before  the  time,  and  of  the  others  (or  one  of  them) 
surviving  that  time  (a;). 

The  case  of  a  simple  gift  in  the  alternative  to  two  indi- 
viduals (as  a  gift  to  "A.  or  B.")  is  more  difficult,  and  if  there 
is  nothing  in  the  wiU  or  in  the  surrounding  circumstances  to 

See  Hawkins  onWiUs,  180;  Re.  IbbeUon, 
88  L.  T.  461,  and  post  Chap.  XXXVI. 

{u)  Mr.  Jarman's  examination  of 
the  authorities  bearing  on  this  subject 
has  been  transferred  to  Chap.  XXXVI. 

{v)  Re  Walton's  Estate,  8  D.  M.  &  G. 
173  ;  Re  Hopkins'  Trust,  2  H.  &  M. 
411;  Leach  v.  Leach,,  35  Bea.  185; 
Re  Masterson,  [1902]  Week.  N.  192 ; 
ante,  p.  426. 

(w)  Mihnan  v.  Lane,  [1901]  2  K.B. 
745.  See  Quested  v.  Michell,  24  L.  J. 
Oh.  722  and  other  oases  cited  in  Chat) 
XXIII.  ^' 

(x)  Sturgess  v.  Pearson,  4  Mad.  411  ; 
Penny  v.  Gomm.  for  Railways,  [19001 
A.C.  628,  post,  Chap.  XXXVII. 


(«)  RmS,  V.  Sndl,  2  Atk.  642 ;  Wright  v. 
Wrighi,  1  Ves.  sen.  409 ;  Harris  v.  Davis, 

1  Coll.    416 ;    Greenvxiy  v.  Qreenway, 

2  D.  F.  &  J.  128  ;  Adshead  v.  WilUUs, 
29  Beav.  358.  So  in  the  case  of  a  devise 
to  A.  or  his  issue,  where  "  issue  "  has 
been  taken  to  be  a  word  of  limitation : 
Parkin  v.  Knight,  15  Sim.  83  ;  but  of 
course  not  where  substitution,  and  not 
succession,  is  clearly  intended,  see 
Speakman  v.  Speahman,  8  Hare,  180; 
Holland  v.  Wood,  L.  R.,  11  Eq.  91  ; 
Burt  V.  Hellyar,  L.  K,  14  Eq.  160.  It 
seems  open  to  question  whether  a 
devise  to  A.  or  his  heirs  since  the  Wills 
Act  would  not  be  construed  as  substi- 
tutional, so  as  to  prevent  a  lapse  in  the 
event  of  A.  predeceasing  the  testator. 
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shew  what  the  testator  meant,  such  a  gift  appears  to  be  void  for    chap.  xvm. 
uncertainty  (y). 

Here  we  may  distinguish  those  cases  where,  under  a  power  to  Power  to 
appoint  in  favour  of  A.  "  or  "  B.  (A.  and  B.  being  either  classes  or  ^|°^^*°ii^d 
individuals),  a  gift  in  default  of  appointment  is  implied  between  gift  to  A.  and 
A.  and  B.  (2).     This  is  an  apparent  but  not  a  real  change  of  "  or  "  ^- '"  '^^'°'"'*- 
into  "  and  "  ;  the  true  reason  that  A.  and  B.  both  take  being  that 
both  are  objects  of  the  power,  and  no  selection  having  been  made 
by  the  person  empowered  to  select,  the  Court  divides  the  subject 
of  gift  equally  between  the  objects  of  the  power  (a).    Again,  a 
gift  to  A.  for  life,  and  after  his  death  to  a  class  of  persons  "  or 
the  issue  of  such  of  them  as  shall  then  be  dead  "  (6),  or  to  A.  for  hfe, 
and  after  his  death  to  such  of  a  class  as  shall  be  then  living  "  or 
their  next  of  kin  "  (or  "  heirs  "),  wiU  generally  be  construed  to  mean 
such  of  the  class  as  shall  be  living  at  the  death  of  the  tenant  for  life, 
and  the  issue  or  next  of  kin  (or  heirs)  of  such  as  shall  then  be  dead(c). 

The  word  "  and,"  too,  is  sometimes  construed  "  or."  This  as  to  turning 
change  (being  the  converse  of  that  which  is  exemplified  by  the  ''  *°f, "  "'*° 
preceding  cases,  but,  like  it,  generally  made  to  favour  the  vesting 
of  a  legacy,  and  not  to  divest  it  (d) )  may  be  called  for  by  the  general 
frame  and  context  of  the  wiU,  as  in  Jackson  v.  Jackson  (e),  where 
a  testator  bequeathed  a  leasehold  house  to  his  wife  for  her  life ; 
"  and  after  her  death,  if  my  son  R.  shall  be  living,  then  to  him  " 
for  his  hfe,  "  but  if  he  should  be  living  at  the  time  of  the  death 
of  my  wife,  and  shall  then  or  hereafter  have  any  issue  male  of  his 
body,  then  aU  the  right  therein  to  go  to  R.  ;  but  if  R.  should  die 
in  the  life  of  my  wife  without  leaving  issue  male,"  then  over: 

{y)  See  ante,  p.  475.  "  children  then  living,"  so  that "  heirs  " 

(z)  Brown  v.  Higgs,  4  Ves.  708,  5  Ves.  must  if  anything  necessarily  be  deemed 

495,  8  Ves.  561 ;  Longmore  v.  Broom,  7  a  word  of  limitation,  and  or  be  read  and, 

Ves.  124 ;  Burrough  v.  Philcox,  5  My.  which  was  confirmed  by  another  gift  to 

&   Cr.    72 ;   White's   Triiat,  Joh.    656 ;  the  children  living  at  another  period 

Penny  v.  Turner,  15  Sim.  368,  2  Phil.  and  their  heiri 

493,  overruling  Jones  v.  Torin,  6  Sim.  (d)  See  per  Wood,  V.-C,  Day  v.  Day, 

255.  Kay,  708  ;  Maddison  v.  Chapman,  3  De 

(o)  7  Ves.   128  ;    2  Phil.  495.     The  G.  &  J.  536. 
power  is  exclusive,  ib.  and  Re  Veale's  (e)  1  Ves.  sen.  217.     This  is  an  analo- 

Trtists,  4  Ch.   D.   61,  5  Ch.   D.   622.  gous  case  to  Grant  v.  Dyer,  2  Dow,  87, 

And  see  McOibbon  v.  Abbott,  10  App.  ante,  p.  609.     The  L.C.  added,  that  if 

Ca.  653  (Canadian  case  in  P.  C).  B.  had  survived  the  wife,  but  had  no 

(6)  Shand  v.  Kidd,  19  Beav.  310.  issue  then  living,  he  would  have  taken 

(c)  King  v.  Cleaveland,  26  Beav.  26,  only  a  life  interest,  and  that  by  the 

4  De  G.  &  J.  477 ;    Be  Philps'   Will,  express  words  of  the  gift ;   so  that  it 

L.   R.,    7   Eq.    151  ;   Burt  v.  Hellyar,  seems  the  Court,  in  effect,  struck  out 

L.  R.,  14  Eq.  160 ;  Wingfield  v.  Wing-  of  the  clause  introducing  the  bequest 

field,  9  Ch.  D.  658.     But  in  Lachlan  v.  over  the  words  "  if  he  should  be  livmg 

Reynolds,  9  Hare,  796,   "their"  was  at  the  time  of  my  wife's  death." 
strictly  construed  as  referring  to  the 
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CHAP.  xvin. 


Unmarried 
and  without 
issue. 


Lord  Hardwicke  thought  it  clear,  on  the  face  of  the  wiU,  that  the 
testator  did  not  intend  the  property  to  go  over  unless  E.  died  in 
the  lifetime  of  the  wife  without  issue  male  ;  and  to  effect  this  end 
he  construed  "  and  "  as  "  or  "  ;  so  that,  although  R.  died  in  the 
lifetime  of  the  wife,  yet,  as  he  left  issue  male,  he  took  the  estate 
absolutely. 

So,  in  Hetherington  v.  Oakman  (/),  where  the  ultimate  bequest 
after  the  failure  of  certain  prior  interests  under  the  wiU,  was  to 
the  testator's  nephews  and  nieces  and  such  of  them  as  should  be 
then  hving,  it  was  impossible,  upon  any  reasonable  construction, 
to  read  the  word  "  and  "  otherwise  than  as  "  or."  So  if  a  testator 
give  a  power  to  be  exercised  by  A.  and  his  heirs  and  assigns,  the 
words  as  they  stand  requiring  the  heirs  to  join  with  the  ancestor, 
would  prevent  a  sale  being  ever  made  at  all ;  for  nemo  est  hseres 
viventis  :  "  and  "  must  therefore  be  read  disjunctively  {g). 

And  where  a  testator  made  a  bequest  after  a  specified  period 
"  to  such  of  his  grandchildren  and  their  issue  as  should  then  stand 
to  him  in  equal  degree  of  consanguinity,  and  their  heirs  as  tenants 
in  common,"  the  word  "  and  "  was  read  "  or,"  it  being  impossible 
that  grandchildren  and  their  issue  could  be  in  equal  degree  of 
consanguinity  to  the  testator  Qi). 

There  are  cases  in  which  a  gift  to  certain  persons  "  and  "  their 
children,  descendants,  &c.,  has  been  read  as  a  gift  to  them  "  or  " 
their  children,  &c.,  so  as  to  make  the  gift  to  the  children  substitu- 
tional (i). 

The  change  of  "and"  into  "or"  may  be  called  for,  as 
Mr.  Jarman  points  out  (/),  not  only  "  by  the  general  frame  and 
context  of  the  will,"  as  in  the  cases  above  mentioned,  but  also 
"by  the  circumstance  that  a  literal  adherence  to  the  testator's 
language  occasions  that  one  member  of  his  apparently  copulative 
sentence  is  included  in,  and,  therefore,  reduced  to  silence  by  another. 
On  this  ground,  probably,  the  construction  has  prevailed  in  several 
cases  where  an  ulterior  gift  was  to  take  efiect  on  the  death  of  the 
first  devisee  unmarried  and  without  issue." 

Thus,  in  Wilson  v.  Bayly  (A),  where  a  testator  devised  certain 


(/)  2  Y.  &  C.  C.  C.  299  ;  see  Hawes 
V.  Hawes,  1  Ves.  sen.  13,  1  Wils.  165  ; 
Stubbs  V.  Sargon,  2  Kee.  255  ;  StapUton 
V.  Stapleton,  2  Sim.  N.  S.  212 ;  David- 
son T.  Eoole,  22  Beav.  206.  Malmes- 
bury  V.  Malmesbury,  31  Bea.  407,  where 
the  change  was  not  made,  was  the  case 
of  a  deed. 

{g)  Jones  v.  Price,  11  Sim.  557  ;   see 


ace.  Sugd.  Pow.  844,  pi.  24,  8th  ed. 

.    (h)  Maynard   v.    Wright,    26    Beav. 

285. 

(i)  Burrell  v.  BaskerfUU,  11  Bea. 
525  ;  Tucker  v.  Billing,  2  Jur.  N.  S. 
483.  But  see  Penny  v.  Turner,  2  Ph. 
493. 

(j)  First  ed.  p.  455. 

(A;)  3  Br.  P.  C.  Toml.  195. 
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leasehold  lands  to  trustees,  in  trust  for  his  son  John  until  his    chap.  xvm. 

marriage,  and  then  to  make  provision  for  his  wife  ;    and  if  John 

should  have  any  issue,  then  to  assign  the  premises  to  him,  to 

enable  him  to  make  provision  for  his  children  ;  and  if  John  should 

happen  to  have  no  issue  lawfully  begotten,  in  trust  for  testator's 

son  Mark  in  like  manner ;    it  being  his  intention  that,  if  his  son 

should  die  before  he  was  married,  or,  if  he  were  married,  and 

should  have  no  issue  lawfully  begotten,  then  the  lands  should  be 

enjoyed  by  Mark ;    and  in  case  both  his   sons,   Mark  and  John, 

should  "  happen  to  die  unmarried,  and  neither  of  them  should  have 

any  issue  lawfully  begotten,"  then  over.    Mark  died  unmarried. 

John  married,  but  had  no  issue.     The  devise  over  was  held  to 

have  taken  effect,  the  clause  being  construed  in  the  disjunctive. 

So,  in  Hepworth  v.  Taylor  (I),  a  bequest  over,  in  case  the  legatees 
died  unmarried  "  and  "  without  issue,  was  held  to  take  effect  on  the 
death  of  one  married  but  without  leaving  issue. 

Again,  in  Maberley  v.  Strode  (m),  where  the  bequest  was  in  trust 
for  the  testator's  son  A.  for  life,  and  after  his  decease  for  his  chil- 
dren ;  but  in  case  he  should  die  unmarried  "  and  "  without  issue,  or 
having  issue,  they  should  aU  die,  if  sons,  before  they  attained 
twenty-one,  or,  if  daughters,  before  they  attained  twenty-one  or 
were  married,  then  over.  A.  married  but  died  without  issue ; 
and  Sir  E.  P.  Arden,  M.R.,  held  that  the  gift  over  took  effect. 

So,  in  Bell  v.  Phyn  (n),  where  a  residue  was  bequeathed  equally  "  Without 
between  the  testator's  three  children,  and  in  case  of  the  death  of  ™™g™*r- 
any  of  his  children,  "  without  being  married  and  having  children,"  -having 
the  share  of  the  child  so  dying  to  be  divided  between  the  surviving 
children:  Sii'  W.  Grant,  M.R.,  on  the  authority  of  the  last  case,  held, 
that  the  word  "  and"  was  to  be  construed  "or,"  for  as,  legally  speak- 
ing, there  could  be  no  children  without  a  marriage,  it  was  almost 
necessary,  in  order  to  give  effect  to  all  the  words,  to  construe  the 
copulative  as  disjunctive.  However,  the  daughter  whose  share 
was  in  question  having  married  and  also  had  a  child,  it  was  un- 
necessary to  decide  the  point. 

And  in  Mackenzie  v.  King  (o),  where  real  and  personal  property 
was  given  in  trust  for  A.  for  life,  and  after  her  death  for  her  children ; 
but  in  the  event  of  her  not  intermarrying  nor  having  children, 
then  the  same  property  to  be  subject  to  her  disposal  by  will  or 
otherwise  ;  Sir  K.  Bruce,  V.-C,  held  that  "  nor  "  (the  component 

[1]  1   Cox,    112.     See   also  Long   v.  (»)  7  Ves.  453. 

Lane,  17  L.  R.  Ir.  11.  (o)  17  L.  J.  Ch.  448. 

(m)  3  Ves.  450. 
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CHAP.  xvin.  parts  of  which  are  "  and  not ")  must  be  read  "  or  not,"  and  that 
the  fund  was  at  A.'s  disposal,  in  the  event  either  of  her  remaining 
single  or  marrying  and  not  having  a  child. 

Mr.  Jarman  continues  (p) :  "  But  though,  by  construing  the 
contingency  of  dying  unmarried  and  without  issue  copulatively, 
the  latter  member  of  the  sentence  is  rendered  inoperative,  (since 
the  fact  of  being  unmarried  includes  the  not  having  or  leaving 
issue,  which  always  means  lawful  issue,)  yet,  on  the  other  hand, 
the  disjunctive  construction  reduces  to  silence  the  word  '  un- 
married ' ;  for  if  the  condition  upon  which  the  first  taker  retains 
the  estate  is  his  marrying  and  having  issue,  or,  in  other  words, 
if  the  estate  is  to  go  over  on  the  non-happening  of  either  of  these 
events,  then,  as  the  having  issue  includes  the  event  of  marriage, 
the  result  of  the  two  events,  placed  disjunctively,  is  precisely  the 
same  as  if  the  contingency  of  having  issue  stood  alone.  In  these 
cases,  it  will  be  observed,  the  disjunctive  construction  can  never 
operate  to  let  in  the  devisee  over  to  the  exclusion  of  the  children 
or  issue  of  the  first  taker,  as  in  the  class  of  cases  before  noticed ; 
which  accounts  for  the  seeming  anomaly  of  torturing  the  words 
in  both  instances  to  produce  a  contrary  effect."  But  since  Grey 
V.  Pearson  (q)  the  cases  last  noticed  have  lost  much  of  their  weight 
as  authorities  for  applying  to  any  given  case  the  rule  which  would 
change  "  and  "  into  "  or  "  in  order  to  prevent  one  member  of  a 
compound  sentence  being  rendered  inoperative.  Though  it  be  a 
canon  of  construction  that  effect  is  if  possible  to  be  given  to  every 
word  used,  it  is  one  which  must  bend  to  circumstances  (r) ;  and 
where  the  result  of  changing  "  and  "  into  "  or  "  would  be  only 
to  render  one  member  of  the  sentence  inoperative  instead  of  the 
other,  the  change  certainly  ought  not  to  be  made  (s).  It  was 
made  in  the  Irish  case  of  Long  v.  Lane  (t),  but  with  this  exception, 
it  does  not  appear  to  have  been  made  in  any  case  since  Grey  v. 
Pearson ;    which  indeed  was  treated  by  Eomilly,  M.E.   {u),  as 

(p)  First  ed.  p.  456.  («)  Re  Kirkbride's  Trusts,  L.  R.,  2 

(g)  6  H.  L.  Ca.  61,  ante,  p.  607.  Eq.  400. 

(r)  Per  Lord  Cran worth  in  Clarke  v.  («)  17  L.  B.  Ir.  11.  In  that  case  the 
Colls,  9  H.  L.  Ca.  612  ;  and  in  Earle  v.  gift  over  was  to  take  effect  in  the  event 
Barker,  11  H.  L.  Ca.  280,  Lords  Cran-  of  the  devisee  dying  vmmarried  and 
worth  and  Chelmsford  (agreeing  with  without  legal  issue ;  he  had  a  power 
Romilly,  M.R.,  33  Beav.  353)  preferred  to  charge  the  lands  with  a  jointure, 
construing  an  ambiguous  clause,  form-  and  this  necessarily  excluded  the  con- 
ing one  member  of  a  copulative  sen-  unotive  construction, 
tence,  in  a  way  that  rendered  it  in-  (u)  In  Secconibe  v.  Edwards,  28  Beav. 
operative,  to  changing  "  and  "  into  440,  treated  as  rightly  decided  in  St^en 
"  or."  Lord  Westbury  would  have  v.  Steen,  Ir.  B.,  6  C.  L.  8  ;  and  see  iJe 
preferred  the  latter  course  ;  but  both  Sanders'  Trusts,  L.  R.,  1  Eq.  680,  post 
led  to  the  same  decision.  p.  619.     "  The  cases  of   Maberley  v! 
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having  overruled  Bell  v.  Phyn  and  Maberley  v.  Strode,  as  weU  as    chap.  xvin. 
Brownsword  v.  Edwards.    The  decision  in  Doe  d.  TJsJier  v.  Jessep  [v), 
where  the  Court  refused  to  change  "  and "  into  "  or,"  has  been 
already  referred  to. 

The  decision  in  Grey  v.  Pearson  is  sometimes  referred  to  as  if  Grey-v. 
the  rule  that  words  are  prima  facie  to  be  taken  in  their  ordinary  Abbott  y. 
and  grammatical  sense  was  new,  and  as  if  a  more  strict  and  hteral  iUddUUm. 
construction   was   now  generally  required   than   had  previously 
obtained.     But  the  rule  is  an  old  one  (w).    The  application  of  it 
in  that  particular  case  was  strict,  and  within  its  particular  scope 
the  decision  is  of  course  conclusive :   but  that  no  new  principle  of 
general  appUcation  has  been  introduced  by  it  is  shewn  by  the 
subsequent  decision  of  the  House  of  Lords  in  Abbott  v.  Middleion  (x), 
and  by  other  cases  noticed  above  (y). 

"  The  word  unmarried,"  as  Mr.  Jarman  points  out  (z),  "  means  Whether 
either  never  having  been  married,  or,  not  having  a  husband  or  wife  means  not 
at  the  time.     The  former  is  its  ordinary  signification  ;  and  it  was  having  been 
considered  as  so  used  in  the  [cases  stated  above  (a)],  where,  however,  not  being 
the  effect  of  such  construction  was  to  render  the  word  inoperative,  earned  at 

'-  the  time. 

But  the  sound  rule  in  such  cases  would  seem  to  be,  to  construe 
the  expression  as  used  in  the  latter,  being  its  less  accustomed 
sense  (6),  which  has  a  twofold  advantage,  that  it  removes  the 
necessity  of  changing  the  particle  '  and  '  to  '  or,'  and  gives  effect 
to  all  the  testator's  words." 

Strode,  and  Bell  v.  Phyn,  were  much  even  according  to  the  disjunctive  con- 
canvassed   in   the   case   of   Dillon   v.  struction,  the  bequest  over  failed,)  the 
Harris,  4  Bligh,  N.  S.  321,  where  Lord  question  did  not  arise."     (Note  by  Mr. 
Brougham  seemed   very   reluctant   to  Jarman,  1st  ed.,  p.  457.) 
consider  them  as  general  authorities  for  (w)  12  East,  288,  ante,  p.  606. 
turning  into  or  the  word  '  and,'  occur-  {w)  See  Chaps.  XV.,  LIX. 
ring  in  a  limitation  over,  in  case  of  the  {x)  7  H.  L.  Ca.   68,   ante,   p.    583, 
prior    legatee    dying    unmarried    and  where  Lords  Cranworth  and  Wensley- 
without    leaving    lawful    issue ;      his  dale  were  again  opposed  to  Lord  St. 
Lordship's  opinion  being  that  Sir  W.  Leonards,  but  were  not  on  this  occasion 
Grant,  in  deciding  Bell  v.  Phyn  upon  in  a  majority, 
the  authority  of  Maberley  v.  Strode,  did          {y)  Pp.  590  seq. 
not  sufficiently  advert  to  the  special          (z)  First  ed.  p.  457. 
circumstances  of  the  latter  case.     The  (a)  Wilson   v.    Bayly,    Hepworth   v. 
case  in  the  House  of  Lords,  however,  Taylor,  Maberley  v.  Strode,  and  Bell  v. 
did  not  raise  the  point,  as  the  prior  Phyn. 

bequest  was  to  take  effect  upon  the  (6)  "  The  word  '  unmarried '  is  used 

legatee  marrying  with  consent,  and  the  in  tliis  sense  in  the  stat.  3  W.  &  M. 

bequest  over  was  in  case  he  should  so  c.  11,  a.  7,  which  provides,  that,  '  if  any 

die    unmarried    and    without    leaving  unmarried  person,  not  having  a  child  or 

lawful  issue  ;    which  Lord  Brougham  children,  shall  be  lawfully  hired,'  &c.  ; 

thought  referred  to  such  a  marriage  as  as  no  one,  not  having  been  married,  can 

had     been     previously     referred     to,  have    children    in    the    legal    sense." 

namely,  marriage  with  consent ;    and  (Note  by  Mr.  Jarman. )     The  effect  of 

as   the  legatee   had   married   without  the   word   "  unmarried "   is   discussed 

consent  and  had  left  no  issue,  (so  that,  in  Chap.  XXXV. 
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"Unmarried" 
construed  to 
mean  not 
having  hus- 
band or  wife 
at  the  time. 


"  Unmarried  " 
ought  to  be 
construed 
according  to 
the  context. 


As  illustrations  of  this  mode  of  construction,  Mr.  Jarman  cites 
two  cases.  Doe  v.  Cooke  and  Doe  v.  Rawding.  In  Doe  v.  Cooke  (c), 
the  bequest  was  to  B.  and  his  assigns  (after  the  death  or  marriage  of 
A.)  for  his  Ufe,  and  after  his  decease  then  to  the  child  or  children 
of  B.  by  any  future  wife,  his,  her,  or  their  executors,  administrators 
and  assigns  ;  but  the  testator  declared  his  will  to  be  upon  this  further 
condition,  that  in  case  B.  should  die  an  infant  unmarried  and 
without  issue,  then  over  to  C.  and  his  children.  B.  attained  his 
majority,  and  died,  leaving  a  widow,  but  without  having  had 
issue ;  and  it  was  held,  that  in  these  events  the  gift  over  failed. 
Lord  Ellenborough  said :  "  The  most  rational  construction  we  can 
give  this  will  is,  to  construe  it  as  Lord  Hardwicke  did  the  devise 
in  Framlingham  v.  Brand  (d),  as  one  contingency,  namely,  B.'s 
dying  ah  infant,  attended  with  two  qualifications,  viz.,  his  dying 
without  leaving  a  wife  surviving  him,  or  dying  without  children. 
Had  he  left  a  wife,  and  had  died  an  infant,  and  no  children,  the 
testator  might  have  intended  that,  in  such  event,  the  widow 
should  be  benefited  by  taking  her  share  under  the  Statute  of 
Distribution  with  the  next  of  kin,  or  that  B.  should  be  able  to 
make  a  testamentary  disposition  in  her  favour ;  meaning,  also, 
that  if  he  left  children,  they  should  have  the  estate  in  preference  to  . 
the  wife  ;  and  that  if  he  left  neither  wife  nor  children  at  his  death 
during  his  minority,  C.  and  his  children  should  have  the  estate ; 
but  that  if  he  arrived  at  the  age  of  twenty-one,  he  should 
have  a  power  to  dispose  of  it,  though  he  left  neither  wife  nor 
children." 

In  Doe  V.  Rawding  (e)  a  testator  devised  his  lands  to  his  daughter 
and  any  other  children  he  might  leave,  and  to  her  or  their  heirs 
and  assigns  for  ever ;  but  in  case  his  daughter  and  such  other 
children  as  aforesaid  should  die  under  the  age  of  twenty-one  years 
unmarried  and  without  lawful  issue,  then  to  his  wife  in  fee.  The 
daughter  died  under  age  and  without  issue,  but  leaving  a  husband 
surviving  ;  and  it  was  held,  on  the  authority  of  the  last  case;  that 
the  devise  over  failed. 

As  B.  in  the  former  case  left  a  wife,  and  the  daughter  in  the  latter 
case  left  a  husband,  surviving,  neither  of  them  was  "  unmarried  " 
in  any  sense,  and  it  was  therefore  unnecessary  to  decide  upon  the 
actual  meaning  of  the  word.  The  former  case  shows  the  opinion 
of  Lord  Ellenborough  ;  but  in  the  latter,  Bayley  and  Hokoyd,  JJ., 
seem  to  have  thought  that  either  of  the  two  meanings  might  be 

(c)  7  East,  269.  (e)  2  B.  &  Aid.  441. 

(d)  3  Atk.  390. 
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ascribed  to  it  according  to  the  context,   and  Lord  Cottenham 
was  of  the  same  opinion  (/). 

The  principle  stated  by  Mr.  Jarman  has,  however,  been  adopted 
by  the  courts.  Thus  in  Re  Sanders'  Trusts  (g),  where  there  wai 
a  gift  over  in  the  event  of  the  primary  legatee  dying  "  unmarried 
and  without  issue,"  Wood,  V.-C,  declined  to  change  "  and  "  into 
"  or,"  and  held  that  "  unmarried  "  meant  "  without  leaving  a 
widow."  The  same  principle  was  applied  in  Re  King  (h),  and 
Re  Chant  (i). 

In  Roberts  v.  Bishop  of  Kilmore  {j)  a  testatrix  devised  property 
to  her  son  H.,  and  declared  that  if  he  died  "  unmarried  and  without 
issue  "  it  should  go  over  to  her  two  elder  sons.  The  devise  was 
preceded  by  gifts  in  favour  of  such  of  her  daughters  as  "  remained 
unmarried,"  where  the  word  "  unmarried  "  clearly  meant  "  spin- 
sters," that  is,  "  not  having  been  married,"  and  it  was  held  by 
Porter,  M.R.,  that  the  same  construction  was  to  be  placed  on  the 
expression  "  unmarried  and  without  issue  "  as  used  in  the  gift  over 
following  the  devise  to  H.  But  this  does  not  seem  conclusive,  for 
in  the  expressions  "  remaining  unmarried  "  and  "  dying  unmarried  " 
the  word  "unmarried"  does  not  necessarily  mean  the  ame 
thing  (k). 

A  testator  may  by  the  context  shew  that  he  did  not  use  "  un- 
married "  in  the  sense  of  "  without  leaving  a  widow  "  ;  as  where 
he  devises  land  subject  to  a  gift  over  in  the  event  of  the  original 
devisee  dying  unmarried  and  without  issue,  and  gives  him  a  power 
to  charge  a  jointure  in  favour  of  his  widow  (l). 

If  a  gift  over  is  to  take  efiect  in  the  event  of  the  legatee 
"dying  before  marriage  and  leaving  no  issue,''  no  question  can 
arise  (m).  And  if  a  testator  expressly  gives  property  to  his  two 
daughters,  to  be  vested  at  the  age  of  twenty-four  or  marriage, 
and  if  they  both  die  under  twenty-four  and  unmarried,  then  over, 
the  Court  will  not  alter  "  and  "  into  "  or,"  or  give  "  unmarried  "  any 
other  than  its  primary  sense  of  "  never  having  been  married  "  (n). 


CHAP.  xvni. 


(/ )  Maugham  v.  Vincent,  9  L.  J.  N.  S. 
Ch.  329.  See  Chap.  XLI.,  where  the 
oases  on  the  construction  of  gifts  to  the 
persons  who  would  have  been  the  next 
of  kin  of  a  married  woman  "  if  she  had 
died  unmarried  "  are  considered.  As 
to  "  unmarried  "  meaning  "  not  mar- 
ried with  consent,"  see  Dillon  v.  Harris, 
referred  to  ante,  p.  616,  n.  (a). 

ig)  L.  R.,  1  Eq.  675.  See  Oarolin  v. 
Carolin,  17  L.  R.  Ir.  25  n. 

(h)  62  L.  T.  789. 

(i)  [1900]  2  Ch.  345. 


(j)  [1902]  1  Ir.  R.  333. 

(k)  Compare  the  case  of  Pratt  v. 
Mathew,  8  D.  M.  &  G.  522,  where  the 
word  "  unmarried  "  alone  was  used  in 
two  different  senses  in  the  same  instru- 
ment. 

(I)  Long  V.  Lane,  17  L.  R.  Ir.  11. 

(m)  Seccombe  v.  Edwards,  28  Beav. 
440 ;  Steen  v.  Steen,  Ir.  R.,  6  C.  L.  8 
("  die  without  marrying  and  leaving  no 
legal  issue  "). 

(n)  Gonne  v.  Cook,  15  W.  R.  576. 


"Unmarried" 
construed  to 
mean  "  not 
having  been 
married." 
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AS  TO  SUPPLYING,  TRANSPOSING,   AND  CHANGING  WORDS. 


CHAP.  xvin. 

"  And  "  not 
construed 
"  or  "  where  a 
previous  gift 
would  be 
thereby 
divested. 


"  And  "  read 
"  or  "  in 
power  to 
apply  fund 
"  for  ad- 
vancement 
and  benefit " 
of  legatee. 


It  has  already  been  observed  that  in  the  majority  of  cases 
where  "  and  "  has  been  construed  disjunctively,  it  has  been  in 
order  to  favour  the  vesting  of  a  legacy,  and  not  in  order  to  defeat 
a  previously  vested  gift ;  and  generally  it  will  not  be  so  construed 
where  the  latter  consequence  would  f  oUow  ;  as,  where  the  bequest 
is  to  A.  for  Ufe,  remainder  to  his  eldest  son  (or  to  his  children), 
with  a  gift  over  if  A.  should  die  under  twenty-one  and  without  issue 
(or  under  twenty-one  and  without  children)  (o).  Again  in  Day  v. 
Bay  (p),  where  a  testator  bequeathed  the  interest  of  his  residuary 
personal  estate  to  his  wife  for  life,  and  after  her  death  to  his 
brother  for  life,  and  after  the  death  of  the  survivor,  the  capital  to  A., 
subject  to  the  payment  of  1,000^.  each  to  B.,  C,  and  D.,  which 
the  testator  gave  to  them  to  be  paid  to  each  of  them  at  the  end 
of  twelve  months  next  after  the  decease  of  the  survivor  of  his  wife 
and  brother ;  provided,  that  if  either  of  the  said  B.,  C,  and  D.  should 
die  "  in  the  lifetime  of  my  said  wife  and  my  said  brother  "  his 
legacy  should  lapse.  Sir  W.  P.  Wood,  V.-C,  refused  to  read  "  and  " 
as  "  or,"  and  thereby  cause  a  lapse  of  B.'s  legacy,  who  had  survived 
the  wife  but  died  before  the  brother  (q).  And  this  is  independent 
of  Grey  v.  Pearson. 

Where  a  will  contained  a  power  for  the  trustees  to  apply  the 
capital  of  a  fund  for  the  "  benefit  and  advancement  in  the  world  "  of 
the  person  entitled  to  the  income  of  the  fund  for  life,  it  was  held  (r) 
that  the  word  "  and  "  in  the  clause  conferring  the  power  must 
be  read  "  or,"  and  that  the  trustees  might  apply  the  fund  not 
merely  for  "  advancement "  in  the  strict  sense  of  the  'jerm,  but 
for  any  purpose  for  the  benefit  of  the  legatee. 


(o)  Malcolm  v.  Malcolm,  21  Beav. 
225  ;  Key  v.  Key,  1  Jur.  N.  S.  372.  See 
also  Goates  v.  Hart,  32  Beav.  349,  3  D.  J. 
&  S.  504,  516. 

{p)  Kay,  703.  See  also  Barker  v. 
Young,  33  Bea.  353 ;  Re  Kirkhride's 
Trusts,  L.  E,.,  2  Eq.  400;  Reed  v. 
Braithwaite,  L.  R.,  11  Eq.  514  ;    W—  v. 


B—,  11  Beav.  621. 

(g)  It  was  held  that  "  die  in  the 
lifetime  of  my  said  wife  and  my  said 
brother "  meant  "  die  in  their  joint 
Hfetime  "  :  and  Brudnel's  GasBi  5  Co.  9, 
was  cited. 

(r)  Re  Brittlebank,  30  W.  R.  99. 
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(2)  As  to  Personal  Es- 
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IV.  Implication  of  Trust 649 

V.  Implication  from  Powers : 

(1)  Powers  of  Selection 
or     Distribution :      (2) 

Other  Powers 650 

VI.  Implication  of  Estates  Tail  656 
VII.  Implication   of   Cross-Re- 
mainders   660 

VIII.  Implication    of    Gifts    to 

Children  and  Issue   . . .    673 
IX.  Miscellaneous  Cases 678 


I. — Effect  of  Mistake. — "  Sometimes,"  says  Mr.   Jarman   (a),  Recitals, 
"  a  testator  shows  by  the  recitals  in  his  will,  that  he  erroneously  CTeate^an    °^ 
supposes  a  title  to  subsist  in  a  third  person  to  property  which,  in  actual  gift, 
fact,  belongs  to  himself.     Such  recitals  do  not  in  general  amount  to 
a  devise  ;   for,  as  the  testator  evidently  conceives  that  the  person 
referred  to  possesses  a  title  independently  of  any  act  of  his  own, 
he  does  not  intend  to  make  an  actual  disposition  in  favour  of 
such  person ;   and  though  it  may  be  probable,  or  even  apparent, 
that  the  testator  is  influenced  in  the  disposition  of  his  property 
by  this  mistake,  yet  there  is  no  necessary  impUcation  that,  in  the 
event  of  the  failure  of  the  supposed  title,  he  would  give  to  the 
person  that  benefit  to  which  it  is  assumed  he  is  entitled." 

Thus,  in  Wright  v.  Wyvell  (b),  a  testator  bequeathed  unto  A., 
his  wife,  600?.,  to  be  paid  to  W.,  saying  it  was  for  payment  of 
lands  lately  purchased  of  W.,  and  was  already  estated  as  part 
of  a  jointure  to  A.  his  wife  during  her  life,  being  of  the  value  of 
671.  per  annum ;  that  of  Wiskow,  York,  and  Malton,  the  lands 
there  amounting  to  the  yearly  value  of  63Z.,  in  all  1301.,  which, 
being  also  estated  upon  A.  his  wife,  was  in  full  of  her  jointure. 

(o)  First  ed.  p.  460.      Compare  the      powers  of  appointment,  Chap.  XXIII. 
rule   as   to   the   execution   of   special  (6)  2  Vent.  56. 
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CHAPTER  XIX.  It  appeared  that  these  lands  had  not  been  settled  on  the  wife. 
And  it  was  held  by  PoUexfen,  C.J.,  Rokeby,  and  Ventris,  (Powell, 
J.,  dissentiente),  that  these  expressions  did  not  amount  to  a  devise 
to  the  wife,  for  it  appeared  "  that  the  testator  did  not  intend  to 
devise  her  anything  by  the  wiU,  for  he  mentions  that  she  was 
estated  in  it  before."  Powell,  J.,  reUed  upon  a  case  (c)  in  which 
"  I  have  made  a  lease  to  J.  S.,  at  10s.  rent,"  was  held  to  be  a  good 
devise ;  but  the  other  Judges  considered  the  case  to  be  of  httle 
authority. 

So,  where  (d)  J.  S.,  tenant  for  life,  with  remainder  to  his  wife 
for  Hfe,  remainder  to  his  own  right  heirs,  expressed  himself  in 
his  will  as  follows  :  "  Item,  my  land  at  W.  my  wife  Mary  is  to 
enjoy  for  her  life,  and  after  her  death  it  of  right  goes  to  my 
daughter  B.  for  ever,  provided  she  has  heirs."  The  Court  held 
that  the  first  clause  was  not  a  devise  to  the  wife,  for  the  lands 
were  settled  upon  her  for  life  ;  and  what  was  said  as  to  the  daughter 
was  only  a  declaration  of  the  devisor  what  the  condition  of  the 
estate  was,  and  how  she  was  to  enjoy  it ;  and  he  could  not  say  of 
right  who  was  to  enjoy  them,  if  she  claimed  under  the  will. 

Again,  where  (e) '  B.,  by  his  wiU,  reciting  that  he  was  entitled 
for  life,  under  the  will  of  A.,  to  the  advowson  of  the  rectory  of 
D.,  with  remainders  over,  "  subject  to  a  direction  in  the  said 
will,  that  my  brother  J.  D.  shall  be  presented  to  said  rectory 
when  it  shall  next  become  vacant,  which  it  is  my  wish  may  be 
complied  with  ;  now,  I  hereby  declare  it  to  be  my  desire  and 
earnest  wish  that,  in  case  upon  the  vacancy  of  the  said  living 
the  said  J.  D.  shall  not  be  then  Hving,  or  in  case  the  said  rectory 
shall  again  become  vacant  after  the  said  J.  D.  shall  have  been 
presented  to  and  accepted  said  presentation,  then  "  A.  P.  was  to 
be  presented.  The  fact  was,  that,  under  the  will  of  A.,  J.  D. 
was  only  entitled  to  the  presentation  on  a  certain  contingency, 
which  had  not  happened.  The  question  then  arose,  whether  the 
expressions  in  the  will  of  B.  raised  a  gift  in  him  by  implication, 

(c)  Moore,  31.  BarreU,  L.  K,  3  Eq.  244;   GUbborn  v. 

(d)  Wright  v.  Hammond  {Right  v.  Clibborn,  9  Ir.  Jur.  381 ;  Harris  v. 
Hamond),  1  Stra.  427,  1  Com.  Rep.  Harris,  Ir.  R.,  3  Eq.  610 ;  Haverty  v. 
231,  8  Vin.  Abr.  110,  Devise,  L.  2,  pi.  Curtis,  [1895]  1  Ir.  R.  23.  But  see  also 
32,  2  Eq.  Ab.  338,  pi.  11.  Paulson  v.   Wellington,  2  P.  W.  533  ; 

(c)  Dashwood  v.  Peyton,  18  Ves.  27  ;  Wilson  v.  Piggott,  2  Ves.  jun.  351  ;  both 

and  see  Doe  d.  Vessey  y.  Wilkinson,  2T.  which,  however,  arose  on  dispositions 

R.  209,  stated  CSiap.  XXXVII.  ;  Lane  by  deed.     Gircuitt  v.  Perry,  and  the 

V.    Wilhins,    10   East,   241.     See   also  later  case  of  Re  Bagot,  [1893]  3  Ch.  348, 

Smith  V.   Maitland,   1   Ves.   jun.   362 ;  are  referred    to   in   Chap.    XXIX.    in 

Langslow  v.  Langslow,  21  Beav.  552  ;  connection  with  the  question  of  residu- 

Giraiitt  v.  Perry,  23  Beav.  275  ;  Box  v.  ary  bequests. 
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SO  as  to  put  the  persons  actually  entitled  under  the  will  of  A.,  chapter  kix. 
who  took  benefits  under  the  will  of  B.,  to  their  election.     Lord 
Eldon  decided  in  the  negative,  observing  that  he  found  no  authority 
for  holding  mere  recital,  without  more,  to  amount  to  gift,  or 
demonstration  or  intention  to  give. 

And  in  Adams  v.  Adams  (/),  a  devise  and  bequest  to  trustees  Adams  v. 
of  real  and  personal  estate,  subject  to  the  dower  and  thirds  at  ^<'«™»- 
common  law  of  the  testator's  wife  in  and  out  of  his  real  estates, 
(the  testator's  interest  therein  being  an  equity  of  redemption  and 
not  liable  to  dower,)  upon  trust  to  receive  the  income,  and  pay 
the  same  or  the  overplus  thereof  after  deducting  the  dower  or 
thirds  of  his  said  wife  for  the  maintenance  of  his  children,  was 
held  not  to  give  the  wife  by  implication  a  rentcharge  equal  to 
what  dower  out  of  the  whole  estate  would  have  amounted  to. 

Nor,  it  seems,  will  a  mistaken  beUef  by  a  testator  as  to  the 
ownership  of  property  enlarge  the  operation  of  an  express  gift  (g). 

"  It  seems,  however,  that  if  a  testator  unequivocally  refer  to  a  Reference  by 
disposition  as  made  in  that  his  will,  which,  in  fact,  he  has  not  *!st»^t?f.  t°  * 

'^  ...  disposition 

made,  the  intention  to  make  such  a  disposition,  at  aU  events,  wiU  made  in  that 

be  considered  as  sufficiently  indicated"  (h).    In  such  cases  "  the     '^  ^  ' 

Court  has  taken  the  recital  as  conclusive  evidence  of  an  intention 

to  give  by  the  will,  and,  fastening  upon  it,  has  given  to  the  erroneous 

recital  the  effect  of  an  actual  gift,"  differing,  in  this  respect,  from 

the  cases  in  which  "  the  testator  says  that  only  which  amounts  to 

a  declaration  that  he  supposes  that  a  party  who  is  referred  to  has 

an  interest  independent  of  the  will,  and  in  which  the  recital  is  no 

evidence  of  an  intention  to  give  by  the  will,  and  cannot  be  treated 

as  a  gift  by  implication  "  (i). 

Thus,  where  (/)  a  testator  bequeathed  one  moiety  of  certain 
leasehold  estates  to  E. ;  and  if  she  should  die  before  twenty-one, 
to  Gr. ;  and  if  he  should  die  before  a  certain  event,  to  another 
person ;  and  after  her  death,  to  A. ;  and  provided  that  in  case 
A.  should  die  without  issue,  and  E.  or  G.  should  be  then  hving, 

(/)  1  Hare,  537  ;   see  also  Doolan  v.  (t)  Per   Wigram,    V.-C,    Adams   v. 

Smith,  3  J.  &  Lat.  547 ;  Malph  v.  Wat-  Adams,   1   Hare,   540,  and  per    Lord 

son,  9  L.   J.    Ch.  328 ;   cf.  Westmtt  v.  Brougham,  Yates  v.  Tliomson,  3  CI.  & 

GulU/ord,  3  Hare,  265,  where  the  words  Fin.   572.     The  difference  appears  to 

were  more  properly  words  of  original  have  been  overlooked  in  Hall  v.  Lietch, 

charge  than  of  recital.  L.  R-.  9  Eq.  376. 

(g)  Hounsdl     v.     Dunning,     [1902]  (;)  Bibin  v.   Walker,  Amb.  661.     As 

1  Ch.   512.       Sed  quaere,  whether  the  to  Frederick  v.  Hall,  1  Ves.  jun.  396, 

dictum  of  Joyce,  J.,  in  this  case  is  qu.     See    also   Furniss   v.   Phear,   36 

consistent    with    the    decision   in    Re  W.  R.  521,  where  the  obliterated  name 

Bagot,  [1893]  3  Ch.  348.  of  a  legatee  was  suppUed  by  a  subse- 

(h)  Mr.  Jarman,  in  the  first  edition  quent  reference  in  the  will ;  ante,  p.  160. 
of  this  work,  p.  462. 
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CHAPTEE  XIX 


Implication 
of  bounty 
from 

direction  to 
pay  debt. 


Assumption 
by  testator 
that  his  will 
contaios  a 
devise. 


or  either  of  them,  the  said  moiety  of  his  leasehold  messuages, 
before  given  to  the  said  A.,  should  go  to  E.  and  G.  Sir  T.  Sewell, 
M.R.,  thought  it  quite  clear  that  the  second  devise  related  to  the 
other  moiety  not  before  devised,  as  the  manner  in  which  it  was 
given  was  inconsistent  with  the  disposition  of  the  first  moiety, 
which  A.  was  not  to  take  until  after  the  death  of  E.  and  G.  He 
further  held,  that  the  Court  would  imply  a  gift  of  the  second 
moiety  to  A.  and  her  issue,  (the  issue  taking,  since  there  was  no 
gift  over  except  on  the  death  of  A.  without  issue,)  with  contin- 
gent limitations  over.  There  could,  he  said,  be  no  doubt  of  the 
intention,  and  the  words  of  gift  being  omitted  by  mistake,  the 
Court  would  supply  them. 

A  mere  direction  to  pay  a  debt  which  the  testator  supposes 
to  be  due  from  him,  does  not  involve  any  intention  of  bounty, 
and  therefore,  if  a  testator  directs  his  executors  to  pay  "  a  debt  of 
300L  due  by  me  to  A.,"  and  he  only  owes  A.  2001.,  this  is  not  an 
implied  legacy  to  A.  of  lOOZ  (k).  But  an  intention  of  bounty 
may  appear  from  the  terms  of  the  will.  Thus,  in  Re  Rowe  (I), 
a  testatrix  who  was  executrix  and  residuary  legatee  of  her  deceased 
husband's  wiU,  bequeathed  to  her  grandniece  "  the  sum  of  3001. 
in  addition  to  the  sums  owing  to  her  from  my  late  husband's 
estate,"  and  it  was  held  that  this  amounted  to  a  bequest  to  the 
grandniece  of  two  sums  of  500?.  each,  for  which  the  husband  had 
given  her  an  I  0  U  and  promissory  note,  which  were  not  enforceable 
for  want  of  consideration  (m). 

"  Imphcation,"  said  Lord  Westbury  in  Parker  v.  Tootal  (n), 
"  may  either  arise  from  an  elliptical  form  of  expression,  which 
involves  and  implies  something  else  as  contemplated  by  the  person 
using  the  expression,  or  the  implication  may  be  founded  upon 
the  form  of  gift,  or  upon  a  direction  to  do  something  which  cannot 
be  carried  into  effect  without  of  necessity  involving  something 
else  in  order  to  give  effect  to  that  direction,  or  something  else 
which  is  a  consequence  necessarily  resulting  from  that  direction." 
The  case  in  which  this  was  said  affords  an  example  of  the  former 
kind  of  implication,  a  devise  "  to  the  first  son  of  T.  severally 
and  successively  in  tail  male  "  being  read  as  a  devise  "  to  the 
first  and  every  other  son  "  ;  otherwise  the  phrase  "  severally  and 
successively  "  would  have  been  without  meaning. 

(k)  Wilson  V.  Morley,  5  Ch.  D.  776. 

(I)  [1898]  1  Oh.  153.  See  Whitfield 
V.  Clemment,  1  Mer.  402,  not  so  clear  a 
case. 

(ra)  Compare    Be    Hodgson,    [1899] 


1  Ch.  666.     These  cases  may  be  treated 
as  illustrations  of  the  rule  falsa  demon- 
stratlo  non  nocet ;  see  Chap.  XXXV 
(n)  11  H.  L.  Ca.  143, 161. 
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Implication  of  the  latter  kind  described  by  Lord  Westbury  is  chapter  xix. 
seen  when  from  a  direction  that  certain  persons  shall  deal  with 
the  rents  of  an  estate  in  a  particular  manner,  a  devise  of  the  estate 
to  those  persons  has  been  imphed  (o) ;  or  when  from  a  direction 
to  invest  real  and  personal  estate  is  imphed  a  trust  to  sell  the 
real  estate  (p). 

But  a  gift  which  is  confined  by  unambiguous  terms  to  a  specific 
part  of  a  testator's  property,  as  a  bequest  of  "all  his  capital  in 
ready  money  and  bank  billets,"  will  not  be  extended  so  as  to 
include  the  entire  personalty  by  a  mere  introductory  clause  de- 
claring the  testator's  intention  to  dispose  of  all  his  property.  It 
would  be  different  if  the  testator  himself  referred  to  the  bequest 
as  including  all  his  property  (q). 

An  example  of  an  erroneous  reference  in  a  codicil  to  a  Jordan  v. 
disposition  made  by  the  will  operating  as  a  gift  occurs  in  ^"^^'^'^ 
Jordan  v.  Fortescue  (r) :  under  a  gift  by  codicil  of  "  500Z., 
in  addition  to  1,500Z.  before  bequeathed "  to  the  same  person, 
there  having,  in  fact,  been  only  two  legacies  of  500Z.  each 
bequeathed  to  him  by  will  and  first  codicil,  it  was  held  that  there 
was  a  gift  by  imphcation  of  2,000Z.  But  it  must  be  remembered 
that  though  words  such  as  those  used  in  the  last  case  may  by 
imphcation  effect  an  increase  in  the  amount  of  the  first  gift,  yet 
the  rule  that  a  clear  gift  is  not  to  be  cut  down  by  subsequent 
words  of  doubtful  import  prevents  them  from  having  any  operation 
where  their  effect  would  be  by  imphcation  to  diminish  the  first 
gift  (s). 

And  where  a  testator  expresses  an  intention  to  make  up  a    jntention  to 
person's  existing  fortune,  derived  either  under  his  own  will  or  give  what  will 
from  other  sources,  to  a  certain  sum,  and  for  that  purpose  gives  certain  sum. 

(o)  See  Ex  parte  Wynch,  5  D.  M.  &  G.  Foorde    v.    Foorde,    2    W.    Bl.    698  ; 

188,  and  oases  there  cited.     See  also  Edmunds    v.    Waugh,    4   Drew.    275; 

Newburgh  v.  Newburgh,  Sug.   Law  of  Farrer  v.  St.  Catharine's  College,  L.  R., 

Prop.  367  ;    a  devise  of  the  estates  in  16  Eq.  19.     In  Morgan  v.  Middlemiss, 

the  omitted  county  (see  above,  p.  486)  35  Bea.  278,  Romilly,  M.R.,  refused  to 

was  implied  from  the  name  and  arms  follow  Jordan  v.   Fortescue,   although 

clause,   the  leasing  power,   and  other  the  intention  was  clear, 

parts  of  the  context.     And  see  Langston  (s)  Mann  v.  Fuller,  Kay,  624  ;   Oor- 

V.  Langston,  2  CI.  &  Fin.  194,  and  other  don  v.  Hoffmann,  7  Sim.  29,  ante.  p.  188. 

oases,  ante,  pp.  586  et  seq.  As  to  recitals  in  wills  as  to  amounts  of 

(p)  Affleck  V.  James,  17  Sim.  121.  advances  made  by  testators  to  their 

(?)  Wylie  V.  Wylie,  1  D.  F.  &  J.  410.  children,  see  Me  Aird's  Estate,  12  Ch. 

Compare  Hounsell  v.  Dunning,  supra,  D.  291  ;   Be  Taylor's  Estate,  22  Ch.  D. 

p.  623,  note  {g).      See  also  cases  cited  495 ;    Re   Wood,  32  Ch.  D.  517  ;    Re 

Chap.  XLV.  showing  the  inefficacy  of  KeUey,  [1905]  2  Ch.  465.     The  state- 

the  word   "  estate,"   occurring  in  the  ment    in    the    text   was    referred    to 

introductory   clause    of   a   will   made  with   approval   by  Joyce,   J.,    in    Re 

before  1838,  to  pass  the  fee-simple.  Segelcke,  infra,  p.  626,  note. 

(r)  10  Beav.  259  ;   see  also  Hayes  d. 
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OHAPTEE  XIX.  a  legacy  which  proves  to  be  insufficient,  the  legatee  shall,  never- 

theless,  have  the  sum  specified  and  intended  for  him.     Thus,  in 

Ouseley  v.  Anstruther  (t),  where  a  testator,  reciting  that  under 

a  settlement  his  wife  would  have  an  income  of  1,560L,  directed 

his  trustees  to  add  an  annuity  of  4:401,  so  as  to  raise  his  wife's 

jointure  to  2,000Z. ;    the  income  under  the  settlement  being  less 

than  was  supposed,  the  wife  was,  nevertheless,  held  entitled  to 

have  it  made  up  to  2,000Z.    It  does  not  follow,  however,  that  in 

the  converse  case  of  the  income  being  more  than  the  testator 

supposed,  the  wife  would  have  been  entitled  only  to  the  2,000Z., 

for  a  clear  gift  will  not  be  cut  down  by  subsequent  words  of  doubtful 

import  (m). 

And  in  Ives  v.  Dodgson  (v),  a  testatrix,  upon  a  contingency 

which  (as  she  showed  by  her  wiU)  she  expected  not  to  be  (and 

which  was  not)  ascertained  until  after  her  own  death,  bequeathed 

a  life  annuity  of  401.  to  A. ;   she  then  bequeathed  to  A.  30?.  free 

of  duty,  and  afterwards  by  codicil  said,  "  I  increase  the  immediate 

annuity  of  SOL  left  by  my  wiU  to  A.  to  an  annuity  of  50Z.  duty 

free."    It  was  held  by  Sir  W.  James,  V.-C,  that  the  plain  meaning 

of  the  words  of  the  codicil  was  that  A.  was  to  have  an  annuity 

of  501.  in  addition  to  the  contingent  annuity  of  40Z. 

In  these  cases,  it  will  be  noticed,  there  were  words  of  gift  as 

well  as  of  recital. 

Mr.  Jarman  continues  {w) :    "  And  even  where  the  testator  has 

evidently  mistaken  the  law  respecting  the  devolution  of  his  property, 

yet,  if  he  has  by  his  wiU  shewn  very  clearly  an  intention  that  it 

shall  devolve  according  to  such  mistaken  notion,  the  intention 

will  prevail.    An  early  case  (x)  presents  a  very  nice  question  of 

this  nature. 

Reference  to  a      "  A  testator  having  issue  by  C.  three  daughters,  S.,  A.,  and  E., 

heldTo  CTcate  devised  to  C.  for  life  all  his  freehold  wherever,  until  S.  his  heir 

a  devise  by     came  to  twenty-one,  paying  to  the  heir  10s.  during  the  term,  and 
implication.  f        ^l  n     nn  ■ 

to  the  rest,  after  fifteen  years  old,  20s.  a-piece,  and  the  heir  to 

pay  to  A.  and  E.  1001.  a-piece,  40Z.  at  the  decease  of  the  wife, 

&c. ;    and  if  S.  his  heir  died  without  heir  before  twenty-one,  so 

that  the  lands  descended  and  fell  to  A.,  then  A.  to  pay  to  E.,  &c. 

It  was  argued  that  S.  took  nothing  under  the  will  by  implication, 

(t)  10  Beav.  453.     Compare  Thomp-  106,  which,  however,  was  repeated  by 

son  V.  Whitelock,  5  Jur.  N.  S.  991.     See  Leach,   M.R.,  in   Trevor  v.   Trevor    5 

also  East  v.  Cook,  2  Ves.  sen.  30.  Buss.  24. 

(u)  Re  SegeUke,   [1906]  2  Ch.   301,  (v)  h.  R.,  9  Eq.  401. 

dissenting     from     Lord     Hardwieke's  (w)  First  ed.  p.  463. 

dictum  in  Milner  v.  Milner,  1  Ves.  sen.  [x]  Tilly  v.  Gollykr,  3  Keb.  589. 
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there  being  no  express  devise  to  her.     But,  on  the  other  side,  it  chapteb  xix. 

was  contended  that  S.  was  sole  heir ;  for,  it  was  all  one  to  devise 

to  her  as  to  make  a  stranger  heir  of  his  land  ;  and  here  the  daughter 

S.  was  not  sole  heir  unless  made  so  by  the  intent  of  the  will,  which 

six  times  called  the  eldest  daughter  his  heir ;    otherwise  A.,  the 

younger  daughter,  would  have  equal  share  in  the  land  and  also 

the  legacies.    Lord  C.  J.  Hale — '  The  testator  was  mistaken  in 

his  intent  that  the  eldest  daughter  was  his  heir,  but  intended 

his  lands  should  go  according  to  that  mistake ;    also  she  that  is 

called  heir  is  to  pay  the  portions  to  the  younger  daughters,  and 

no  provision  is  made  for  her.    Therefore,  albeit  there  is  no  express 

devise  to  S.,  yet,  she  being  named  his  heir,  this  is  sufficient  to 

exclude  the  rest,  and  to  make  her  sole  heir  '  "  (y). 

But  in  Gould  v.  Gould  (z)  Romilly,  M.R.,  declined  to  infer  from 
the  testator  describing  his  nephew  as  his  heir-at-law  that  he  meant 
him  to  take  under  a  devise  to  "  my  customary  heir,"  although 
that  construction  was  supported  by  another  part  of  the  will. 

An  erroneous  recital  or  statement  as  to  the  devolution  of  property 
will  not  operate  to  prevent  it  from  being  included  in  a  residuary 
gift.    These  cases  are  considered  elsewhere  (a). 

It  is  explained  in  Chap.  XXX.,  sect,  iv.,  that  a  clear  bequest 
made  in  consequence  of  a  mistake  on  the  part  of  the  testator  is, 
nevertheless,  as  a  general  rule,  effective. 

The  dispositions  of  a  will  may  be  modified  by  a  codicil  shewing  Misrecital 
a  clear  indication  of  the  testator's  intention  to  make  some  dis-  codicil.  ^ 
position  inconsistent  with  the  dispositions  of  the  will,  even  if 
the  disposition  in  the  codicil  is  preceded  by  an  erroneous  recital 
of  the  dispositions  of  the  will.  Thus  in  Re  Margitson  (6)  a  testator 
by  his  win  gave  to  his  daughter  an  estate  tail  in  his  real  property, 
and  an  absolute  interest  in  his  personal  property.  By  a  codicil, 
after  reciting  that  his  daughter  would  take  an  estate  for  life  in 
his  property  with  remainder  to  her  issue,  he  directed  that  the 
life  estate  should  be  for  her  separate  use,  that  she  should  have  a 
power  of  appointing  a  life  estate  to  a  husband,  and  that  if  she  should 
have  more  than  one  son,  and  her  eldest  son  should  inherit  certain 
property,  then  her  second  son  should  succeed  to  the  property, 
given  by  the  will ;  it  was  held  that  the  estates  given  by  the  will 
were  modified  by  the  codicil. 

(y)  See  Tayler    v.     Web,    Sty.   301,  (z)  32  Bea.  391. 

ante,  p.  455,  note  (l) ;  Parker  v.  Nickson,  (a)  Chaps.  XXV.  and  XXIX. 

1  D.  J.  &  S.  177.     Compare  Jackson  v.  (6)  48  L.  T.  172. 
Craig,  15  Jur.  81 1. 
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CHAPTER  XIX.       "  But  the  disposition  of  a  will,"  as  Mr.  Jarman  points  out  (c), 
"  will  not  be  disturbed  by  an  erroneous  recital  of  its  contents  in 
a  codicil,  unless  a  design  to  revoke  or  modify  the  disposition  in 
the  will  can  be  fairly  collected  from  the  whole  instrument. 
Erroneous  "  Thus,  where  (d)  a  testator,  after  bequeathing  certain  legacies 

codSfto'the  *°  ^is  ^if«'  devised  to  her  for  her  life  certain  leasehold  premises 
disposition  of  at  Northwood,  and  he  gave  his  leasehold  estate  at  Wrentnall, 
the  will.  ^^^  j^jg  ^^^^^^  ^^  Northwood,  after  his  wife's  death,  and  the  residue 

of  his  estate,  to  other  persons.  In  a  codicil,  executed  on  the 
same  day,  he  directed  that  the  bequest  to  his  wife  in  his  wiU  should 
be  in  full  of  all  her  claims  on  his  estate,  except  the  estate  for  life 
of  his  '  wife  and  her  assigns,  in  the  premises  at  Wrentnall,  anything 
in  the  foregoing  will  to  the  contrary  notwithstanding.'  It  was 
contended,  that  the  widow  was  entitled  to  the  Wrentnall  estate, 
under  her  husband's  codicil,  it  being  manifest  by  the  concluding 
clause  that  he  intended  to  give  her  something  to  which  she  had 
no  right  by  the  will ;  but  the  Court  decided  against  the  widow's 
claim.  Lord  Kenyon  said,  that  the  intention  must  be  collected 
from  the  will  and  codicil  taken  together,  and  it  was  impossible 
not  to  see  that  the  word  '  "Wrentnall '  was  written  in  the  codicil 
instead  of  the  word  '  Northwood.'  " 

So  in  Vaughan  v.  Foakes  (e),  where  a  testatrix  bequeathed  the 
residue  of  her  estate  to  A.,  and  by  a  codicil,  reciting  that  gift, 
and  that  A.  might  die  before  her,  she  in  that  case  appointed  B. 
and  C.  her  residuary  legatees  ;  and  afterwards  the  testatrix  made 
a  second  codicil  to  her  former  one,  as  follows  : — "  As  the  death 
of  Mrs.  W.  [the  mother  of  B.  and  C]  has  taken  place,  and  as  her 
two  children  wiU  ultimately  become  my  residuary  legatees,  the 
15Z.  she  was  to  have  I  give  to  D."  It  was  held  by  Lord  Langdale, 
M.R.,  that  the  first  codicil  was  not  disturbed  by  the  second. 
"  There  is  a  misrecital,"  he  said,  "  of  what  she  had  previously 
given  ;  she  recites  that  as  an  absolute  which  is  only  a  contingent 
gift ;  if  the  word  may  had  been  used,  instead  of  will,  the  recital 
would  have  been  in  exact  conformity  with  the  prior  gift." 

Misrecital  of  But  this  principle  of  construction  is  not  confined  to  the  case 
thefsame"^  ^"  ^^  ^  ^^^  *^d  codicil ;  it  has  also  been  appUed  to  a  misrecital  occurring 
instrument,      in  the  Same  instrument  as  the  disposition  sought  to  be  disturbed. 

(c)  First  ed.  p.  464.  Power,  19  C.  B.  N.  S.  780  (on  same  will) ; 

(d)  Skerratt  v.  Oakley,  7  T.  R.  492.  Mackenzie  v.  Bradbury,  35  Beav.  617  • 

(e)  1  Kee.  58  ;  see  also  Bamfield  v.  Cosby  v.  Millington,  38  L.  J.  C.  P.  373  •' 
Popham,  1  P.  W.  54,  2nd  point ;  Re  Nugent  v.  Nugent,  8  Ir.  Ch.  R.  78* 
Smith,  2  J.  &  H.  594 ;  Be  Arnold's  En-  Compare  the  oases  of  additional 
tate,    33    Beav.    163  ;     Richardson    v.  legacies  given  by  codicil,  ante,  p.  625. 
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Thus,  in  Smith  v.  Fitzgerald  (/),  where  a  testator  bequeathed  several  chapter  xix. 

legacies  to  be  paid  out  of  the  debt  owing  to  him  from  the  Nabob 

of  A.,  and  if  any  of  the  legatees  died  before  him  he  gave  their 

legacies  to  S.,  and  "  after  all  the  legacies  are  paid  (except  those 

mentioned  from  the  Nabob's  debt,  as  they  may  require  time)  all 

such  balance  as  shall  remain  overplus  (exclusive  of  the  Nabob's, 

willed  to  S.)  to  be  equally  divided  among  the  trustees,"  it  was  held 

by  Sir  W.  Grant,  M.  K.,  that  the  residue  of  the  debt  not  exhausted 

by  the  legacies  was  not  given  to  S.  by  impUcation.    He  said  :  "  The 

language  refers  to  something  as  abeady  done,  something  that  he  had 

given  or  supposed  he  had  given  to  S.      If  in  the  preceding  pari. 

there  was  nothing  that  could  in  any  way  answer  the  description  of 

what  he  here  says  he  had  willed  to  S.,  there  would  then  be  room 

for  the  appUcation  of  the  doctrine,  that  a  declaration  by  a  testator 

that  he  had  given  something  is  sufficient  evidence  of  an  intention 

to  give  it,  and  amounts  to  a  gift ;  but  the  question  here  is,  whether 

he  did  not  mean  to  describe,  however  inaccurately,  that  which  he 

had  before  actually  given.     Without  denying  that  the  recital  of 

a  gift  as  antecedently  made  may  amount  to  a  gift,  the  Court  ought 

to  see  very  clearly  that  there  is  nothing  in  the  will  to  which  the 

recital  can  refer,  before  it  is  turned  into  a  distinct  bequest." 

Where,  however,  the  terms  of  the  prior  disposition  are  them-  Ambiguity  in 
selves  ambiguous,  their  construction  may  properly  be  guided  by  by^ec^taUn^ 
a  recital,  couched  in  more  precise  language,  in  a  codicil.    Thus,  in  codicil. 
Darley  v.  Martin  (g),  where  a  testator  bequeathed  leaseholds  to  A. 
for  life,  and  after  her  death  to  her  issue,  and  "  in  default  of  such 
issue,"  to  B. ;    and,  by  a  codicil,  recited  that  he  had  bequeathed 
the  leaseholds  to  B.  after  the  death  of  A.  and  "  in  default  of  her 
leaving  lawful  issue  " ;   it  was  held,  that  the  gift  over  in  the  will 
being  capable  of  importing  a  bequest  over  if  no  issue  were  hving 
at  the  death,  it  ought  to  be  inferred  that  the  testator  employed  it 
in  that  sense,  because  in  the  codicil  he  referred  to  it  as  if  it  were 
a  gift  over  in  default  of  A.'s  leaving  issue. 

II. — Implication  from  Devises  and  Bequests  on  Death  of  a  i.  Doctrine  of 
Person  simply.— 1.  As  to  Real  Estate.—"  It  is  a  well-known  maxim,"  t™ ^^f^"^^' 
says  Mr.  Jarman  {h),  "  that  an  heir-at-law  can  only  be  disinherited 

(/■)  3  V.  &  B.  2 ;   see  also  Phillips  v.  [1904]  2  Ch.  52. 
Ohamberlaine,  4  Ves.  51.  (ft)  First   ed.  p.   465.      The  leading 

(g)  13  C.  B.  683 ;   see  also  per  Lord  case   on   the  doctrine  in   question  is 

Brougham,  10  CI.  &  Fin.  17  ;   Grover  v.  Gardner    v.    Sheldon,    Vaughan,    259  ; 

Baper,     5    W.     R.     134;     Se     Venn,  Tudor,  L.  C.  (4th  ed.),  p.  388, 
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CHAPTER  XIX.  by  express  devise  or  necessary  implication,  and  that  implication  has 
been  defined  to  be  such  a  strong  probabihty  that  an  intention  to  the 
contrary  cannot  be  supposed  (i) .  In  the  application  of  this  principle 
one  chief  topic  of  controversy  has  been,  how  far  a  devise  to  any 
person,  in  the  event  of  the  non-existence  or  on  the  decease  of  another, 
indicates  an  intention  to  make  the  last-named  person  a  prior  object 
of  the  testator's  bounty.  In  such  cases  it  is  probable  that  the 
person,  whose  non-existence  is  made  the  contingency  on  which  the 
devise  over  is  to  fall  into  possession,  is  placed  in  this  position  for 
the  purpose  of  taking  the  property  in  the  first  instance  ;  and  this 
probabihty  is,  of  course,  greatly  strengthened,  if  the  devisee  is  the 
person  on  whom  the  law,  in  the  absence  of  disposition,  would  cast 
the  property.  Hence  it  has  become  a  settled  distinction,  that  a 
devise  to  the  testator's  heir  after  the  death  of  A.,  will  confer  on  A. 
an  estate  for  hfe  by  impUcation ;  but  that,  under  a  devise  to  B., 
a  stranger,  after  the  death  of  A.,  no  estate  will  arise  to  A.  by  impli- 

Devise  to  the  cation  {j).    This  is  an  exact  illustration  of  the  difference  between 

heir  after  the  necessarv  impUcation  and  coniecture.    In  the  former  case,  the 
death  of  A.  -,         ■,  ■         \  ■  r      Tt  a     • 

inference  that  the  testator  mtends  to  give  an  estate  tor  hie  to  A.  is 

irresistible,  as  he  cannot,  without  the  grossest  absurdity,  be  supposed 

to  mean  to  devise  real  estate  to  his  heir  at  the  death  of  A.,  and  yet 

that  the  heir  should  have  it  in  the  meantime,  which  would  be  to 

render  the  devise  nugatory.     On  the  contrary,  where  the  devisee 

is  not  the  heir,  however  plausible  may  be  the  conjecture,  that  by 

fixing  the  death  of  A.  as  the  period  when  the  devise  to  B.  was  to  take 

effect  in  possession,  the  testator  intended  A.  to  be  the  prior  tenant 

for  hfe,  yet  it  is  possible  to  suppose  that,  intending  the  land  to  go 

to  the  heir  during  the  hfe  of  A.,  he  left  it  for  that  period  undisposed 

of.     In  some  cases,  indeed,  we  find  it  laid  down  without  any 

qualification,  that  a  devise  to  B.  upon  the  death  of  A.,  raises  an 

imphed  estate  in  A.  ;   but  such  dicta,  even  if  accurately  reported 

(which  is  often  doubtful),  cannot  weigh  against  the  current  of 

authorities,  grounded  on  acknowledged  principles  of  law  (k). 


gives  A.  an 
estate  by 
implication, 


(i)  1  V.  &  B.  466  ;  "  necessary  impli- 
cation is  that  which  leaves  no  room 
to  doubt,"  per  Lord  Mansfield,  in  Jones 
V.  Morgan,  Pearne,  C.  B.  App.  No.  III.  ; 
and  see  3  Ves.  113.  "  There  is  hardly 
any  case  where  implication  is  of  neces- 
sity, but  it  is  called  necessary,  because 
the  Court  finds  it  so  to  answer  the 
intention  of  the  devisor,"  per  Lord 
Hardwioke,  Gonyton  v.  Helyar,  2  Cox, 
348,  cited  by  Knight  Bruce,  L.J.,  6 
D.  M.  G.  554. 

(j)  Year  Book,  13  Hen.  7.  fol.   17; 


Bro.  Ab.  Dev.  pi.  521 ;  8  Vin.  214,  pL 
5  ;  2  Freem.  270 ;  T.  Jon.  98  ;  Vaugh. 
263  ;  1  Eq.  Ab.  197,  pi.  6  ;  1  Vem.  22  ; 
2Vem.  572;  5  Ves.  804;  18  Ves.  40;  1 
Mer.  414 ;  1  S.  &  St.  544  ;  5  B  &  Aid. 
722  ;  9  B.  &  Cr.  218  ;  but  see  contra,  1 
P.  W.  472 ;  2  Eq.  Ab.  343,  pi.  5,  363, 
pi.  14,  which  seems  inconsistent  with, 
and  is  overborne  by,  the  mass  of  autho- 
rities. The  point,  indeed,  was  not 
definitely  disposed  of. 

(4)  Ex  'parte.  Rogers,  2  Mad.  449.     See 
also  Den  A.  Franklin  v.  Trout,  15  East, 
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"  Of  course,  it  is  not  essential  to  the  doctrine  that  the  will  should  chapter  xix. 
describe  the  devisee  as  the  heir  apparent  or  heir  presumptive  of  Devisee  need 
the  testator.     Thus,  a  devise  '  to  my  eldest  son  B.  after  the  death  not  be  de- 
of  A.,'  would  raise  an  implied  estate  for  life  in  A.,  the  fact  being  heir, 
that  B.  is  the  heir  apparent,  though  not  designated  as  such.    The 
authorities  do  not  distinctly  inform  us,  however,  whether,  in  order 
to  raise  the  impUcation,  the  devise  must  be  to  the  person  who, 
according  to  the  state  of  events  at  the  making  of  the  will,  would  be 
the  testator's  heir,  or  the  person  who  eventually  becomes  such. 
The  former  seems  to  be  the  preferable  doctrine  ;  for  to  treat  it  as 
applying  to  the  eventual  heir,  would  be  to  construe  the  will  accord-  Whether 
ing  to  subsequent  events,  in  opposition  to  a  fundamental  principle  ^e^h^r  'at' the 
of  construction.     If,  therefore,  a  testator  having  two  sons,  A.  and  death. 
B.,  devise  real  estate  to  B.  (the  younger  son)  after  the  decease 
of  his  (the  testator's)  wife,  this  would  not,  it  is  conceived,  give  to 
the  wife  an  estate  for  life  by  implication,  though  it  should  happen 
that,  by  the  decease  of  A.,  the  elder  son,  without  issue  in  the 
testator's  lifetime,  the  younger  son  (i.e.  the  devisee)  had  become 
his  heir.     On  the  other  hand,  if  a  testator,  whose  issue  was  an  only 
daughter,  devised  real  estate  to  such  daughter  after  the  death  of 
his  wife,  and  it  happened  that  he  had  a  son  afterwards  born,  who 
survived  him,  the  sound  conclusion  would  seem  to  be,  that  the  wife 
would  take  an  imphed  estate  for  life,  though  the  ulterior  devisee 
was  not  in  event  the  testator's  heir  ;  the  result,  in  short,  being  that 
the  imphcation  occurs  wherever  the  express  devise  is  to  the  person 
who  is  the  testator's  heir  apparent  or  presumptive  at  the  date  of  the 
will,  and  not  otherwise  (I).     Perhaps,  when  the  distinction  between 
a  devise  to  the  heir  and  to  a  stranger  was  originally  estabhshed,  the 
diificulty  attending  the  application  of  the  doctrine  to  an  heir  or 
heiress  presumptive,  who  is  hable  to  be  superseded  by  the  birth  of 
a  son  of  the  testator,  was  not  sufficiently  considered. 

"  It  has  been  said  that  the  implication  arises  in  the  case  of  a  to  one  of 

devise  as  well  to  one  of  several  coheirs,  as  to  a  sole  heir ;    and,  several 

coheirs, 
therefore,  that  where  a  man  devises  to  one  of  his  two  daughters 

(his  coheiresses),  after  the  death  of  his  wife,  she  (the  wife)  takes  an 

estate  for  life  by  implication  (m).     This,  it  must  be  admitted,  is  a 

considerable  extension  of  the  doctrine,  and  carries  it  beyond  the 

394,    where,   however,    the   person   in  [1)  See  aoo.   per    cur.  Ralph  v.  Ca- 

whose  favour  it  was  said  the  implied  rick,  infra. 

gift  would  have  been  raised,  was  him-  (m)  Button  v.  Simpson,  2  Vern.  723  ; 

self  heir,  and  the  point,  therefore,  could  s.  c.  nom.  Simpson  v.  Hornsby,  Gilb.  Eq. 

not  have  arisen.  Rep.  115. 
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principle  on  which  it  is  founded,  since  there  seems  to  be  not  the 
same  absurdity  in  supposing  a  testator  to  give  to  one  of  his  coheiresses 
after  the  death  of  another  person,  intending  it  to  descend  to  all  in 
the  meantime,  as  where  the  devisee  is  the  same  and  the  only  in- 
dividual upon  whom  the  intermediate  interest  would  have  descended. 
The  point,  too,  rests  rather  on  dictum  than  decision,  for  the  case  in 
which  Lord  Cowper  advanced  this  position  was  decided  upon 
another  point,  and  it  is  not  to  be  found  in  the  contemporary  reports 
of  the  same  case  ;  but  it  was  referred  to  arguendo  as  a  settled  rule 
of  law  in  another  case  "  (w). 

Hutton  v.  Simpson,  however,  is  not  really  an  authority  on  the 
point,  for  it  appears  from  the  fuller  report  in  Gilbert  that  some  of 
the  lands  were  expressly  devised  to  the  wife  for  life,  and  that  after 
her  death  all  the  lands  were  devised  to  the  daughters  successively  ; 
the  distributive  construction  was  therefore  adopted  (o). 

In  Re  Willatts,  the  testator  gave  his  wife  power  "  to  sell  all 
property  and  land  belonging  to  me,  and  at  her  death  what  is 
left  to  be  divided  between  my  two  daughters  by  my  second  wife." 
He  had  five  daughters,  who  were  his  coheiresses.  It  was  held  by 
Farwell,  J.  (p),  that  the  gift  being  to  two  only  of  the  coheiresses, 
the  wife  did  not  take  an  estate  for  life  by  implication,  or  any  other 
interest,  but  the  Court  of  Appeal  (q)  held  that  on  the  true  con- 
struction of  the  will  the  wife  took  an  estate  for  life,  with  power 
to  expend  any  part  of  the  capital  as  she  might  think  fit,  what  was 
left  at  her  death  going  to  the  two  daughters. 


Devise  to  heir 
and  others 
after  the 
death  of  A. 


Ralph  V. 
Oarrici. 


In  cases  which  are  the  converse  of  the  last,  viz.,  where  there  is  a 
devise  to  the  heir  and  other  persons  after  the  decease  of  A.,  the 
implication  does  not  arise,  because,  as  Mr.  Jarman  points  out  (r), 
"  there  is  no  incongruity  in  the  supposition  that  the  testator  in- 
tended the  heir  to  take  a  share  at  the  period  in  question,  and  the 
entirety  in  the    meantime."     Thus   in  Ralph^  v.    Carriok  (s),   a 


(n)  Willis  V.  Lucas,  1  P.  W.  472. 

(o)  Post,  pp.  633  seq.  See  Dyer  v. 
Dyer,  1  Mer.  414.  The  point  was 
decided  as  to  personal  estate  in  Re 
Springfield,  [1894]  3  Ch.  603,  following 
the  principle  laid  down  in  Ralph  v. 
Garrick,  infra. 

(p)  [1905]  1  Ch.  378. 

(S)  [1905]  2  Ch.  135.  The  order  was 
made  by  consent. 

(r)  First  ed.  468. 

(a)  5  Ch.  D.  984  :  11  Ch.  D.  873. 
The  earlier  cases  of  Blackwell  v.  Bull, 
1  Keen,  176  (referred  to  with  imphed 


disapprobation  by  Mr.  Jarman,  Ist  ed. 
468) ;  Bird  v.  Hunsdon,  2  Sw.  342,  and 
Humphreys  v.  Humphreys,  L.  R.,  4  Eq. 
475,  some  of  which  related  to  personal 
estate,  or  a  mixed  fund  of  real  and 
personal  estate,  are  referred  to  in  the 
judgment  of  Hall,  V.-C. ;  in  so  far  as 
they  profess  to  lay  down  a,  doctrine 
inconsistent  with  the  decision  in  Ralph 
V.  Garrick,  they  may  be  considered  as 
overruled.  As  to  Blackwell  v.  Bull, 
Gockshott  V.  Cockshott,  2  Coll.  432,  and 
Barnet  v.  Barnet,  29  Bea.  239,  see 
post,  p.  648. 
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testator  gave  all  his  real  and  personal  property  to  hia  executors,  chapter  xix. 
with  full  power  to  sell  and  convert,  and  upon  trust  out  of  the  pro- 
ceeds  to  pay  debts  and  legacies,  and  directed  that  in  the  event 
(which  happened)  of  his  death  without  lawful  issue,  and  after  the 
death  of  his  wife  and  payment  of  debts  and  legacies,  the  whole 
residue  of  his  property  real  and  personal  should  be  divided  in 
specified  proportions  among  the  children  of  his  late  aunts  (naming 
them),  the  descendants  of  any  child  then  dead  taking  the  share  of 
its  deceased  parent ;  and  he  directed  the  surplus  proceeds  of  his 
real  estate  to  be  invested  to  provide  for  the  jointure  payable  to 
his  wife  under  their  marriage  settlement.  It  was  held  that, 
although  the  testator's  coheirs  and  next  of  kin  were  included 
among  the  children  of  his  aunts,  the  wife  did  not  take  a  life  estate 
by  imphcation.  Sir  C.  Hall,  V.-C,  relied  on  the  circumstance  of 
the  gift  being  to  an  unascertained  class,  and  also  on  the  clause 
expressly  providing  for  payment  of  the  wife's  jointure  out  of  the 
very  fund  in  which  she  claimed  a  life  estate,  as  repelling  the  implica- 
tion. But  the  L.JJ.  (affirming  the  decision  of  the  V.-C.)  proceeded 
entirely  on  the  general  principle  that  a  devise  to  the  heir  and 
another  after  the  death  of  A.  will  not  raise  a  life  estate  by 
implication  in  A.  :  for  as  heir  he  takes  the  whole,  while  as 
devisee  he  takes  a  share  only.  The  same  principle  must,  it  should 
seem,  govern  the  case  of  a  devise  after  the  death  of  A.  to  one  of 
several  coheirs. 

Mr.  Jarman  next  proceeds  to  deal  with  a  number  of  cases  which  Distinction 

were  decided  by  the  rule  of  construction  known  as  reddendo  singula  '"^^^^  *"*''^  '^ 

.  ....*"  express 

singulis,  and  in  some  of  which  the  question  of  implication  did  not  anterior  devLso 

really  arise.     "Where,"  he  says  (t),  "there  is  an  anterior  express  pg^"  on 
devise  for  life  of  part  of  the  lands  to  the  person  on  whose  decease  whose  death 
the  devise  in  question  is  to  take  effect,  the  implication  has  been  t^te  effect, 
sometimes    avoided  by  having  recourse  to  what  may,  for  con- 
venience of  distinction,  be  called  the  distributive  construction,  by 
which  the  words  after  the  death  are  applied  exclusively  to  the  lands 
devised  expressly  for  life  ;   and  the  words  of  devise,  without  these 
expressions  of  postponement,  are  applied  to  the  rest  of  the  pro- 
perty, which,  therefore,  passes  immediately  to  the  devisees  :    a 
construction  which,  doubtless,  was  adopted  in  the  first  instance  on 
account  of  the  improbability  that  a  testator  should  intend  a  person 

(()  First  ed.  p.  469.     It  will  be  noticed  was  to  take  effect  took  an  estate  by  Im- 

that  in  Cook  v.   Oerrard  and  Doe  v.  plication :  these  cases  merely  illustrate 

Brazier  no  question  arose  as  to  whether  the  doctrine  of  distributive  coustruc- 

the  person  on  whose  decease  the  devise  tion. 
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to  whom  he  had  expressly  given  part,  to  take  the  rest  by  implica- 
tion. But  the  rule  seems  not  to  have  been  restricted  (as  this 
reasoning  would  imply)  to  cases  in  which  the  devise  over  is  to 
the  heir,  but  has  obtained  where  such  devise  was  to  a  stranger,  and 
in  which,  as  the  estate  would,  if  the  devise  were  postponed,  devolve 
to  the  heir  in  the  meantime,  and  not  belong  to  the  devisee  for  life 
by  implication,  there  would  seem  to  be  no  reason  for  denying  to  the 
words  of  postponement  their  full  effect,  in  regard  to  all  the  subjects 
of  devise. 

"  Thus,  in  Cook  v.  Gerrard  (u),  where  the  testator.  Sir  E.  Kempe, 
being  seised  of  demesne  lands  in  fee,  and  also  of  the  reversion  of 
other  lands  expectant  on  the  death  of  A.,  directed  that  his  wife 
should  have  the  demesne  lands  for  one  year  after  his  death  ;  and 
then,  after  stating  that  he  was  desirous  to  continue  the  capital 
messuage  in  the  name  and  blood  of  the  Kempes,  he  devised  the 
demesnes  and  the  reversion  to  B.,  habendum  immediately  from  the 
expiration  of  one  year  next  after  his  decease,  and  the  decease  of 
A.,  for  the  life  of  B.,  he  doing  no  waste.  The  testator  further 
directed  that  B.  should,  after  the  death  of  A.,  pay  three  annuities 
of  20Z.  each  by  half-yearly  payments.  The  testator  died,  and  the 
year  expired.  It  was  contended  that,  in  order  to  effect  the  in- 
tention of  the  testator,  the  words  must  be  taken  distributively : 
First,  because  if  the  lands  descended  to  the  testator's  daughter 
and  heir,  she  might  change  her  name  by  marriage,  and  then  his 
intention  that  the  demesne  lands  should  remain  in  the  name  of  the 
Kempes  would  be  defeated.  Secondly,  if  A.  died  within  the  year 
after  the  testator,  the  annuities  given  by  the  will  could  not  be 
paid,  unless  B.  took  the  land  immediately  after  the  death  of  A. 
notwithstanding  the  year  was  not  expired  (v).  And,  thirdly, 
if  the  demesne  lands  should  descend  to  the  heir  in  the  meantime, 
until  the  death  of  A.,  then  he  might  commit  what  waste  he  pleased, 
and  there  would  be  no  means  to  prevent  it,  which  would  be  directly 
against  the  true  meaning  of  the  testator.  The  Court  of  K.  B.  held 
that  the  words  of  the  will  should  be  taken  distributively,  and  that 
B.  had  good  title  to  the  demesne  lands  after  the  expiration  of  the 
year,  and  before  the  death  of  A. 

"  So,  in  Simpson  v.  Hornsby  (w),  where  a  testator  devised  to  his 

(m)  1  Saund.  183,  cited  9   B.  &  Cr.  Sympson  v.  Hornsby,  1  Pre.   Ch.  439, 

225.  452,  s.o.  Hutton  v.  Simpson,  2  Vern. 

(v)  This  argument  supposes,  that  i£  722  ;  stated  from  R.  L.,  9  B.  &  Cr.  228 ; 

both  were  postponed  for  the  life  of  A.,  see  also  Boon  v.  Cornforth,  2  Ves.   sen.' 

then  both  would  be  postponed  for  the  276,  where,  however,  the  construction 

year.  was  aided  by  the  context. 

(mi)  Gilb.     Eq.    B.    115,    120,    s.c. 
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wife  for  life  all  his  lands  in  J.,  and  after  the  death  of  his  wife,  he  chapter  xix. 

devised  all  his  lands  in  J.,  and  certain  other  lands,  and  all  other  his 

real  estate  whatsoever,  to  his  daughter  B.  and  the  heirs  of  her  body, 

with  remainder  to  his  daughter  J.  for  life,  with  remainder  to  his 

first  and  other  sons  in  tail.     Lord  Cowper  was  of  opinion  that  the 

wife  took  nothing  by  implication,  and  that  she  was  entitled  to  a 

life  estate  in  only  those  lands  which  were  expressly  devised  to  her  ; 

and  that  the  rest  of  the  real  estate  was  intended  to  pass  by  the 

will  immediately  to  B. 

"  Again,  in  Doe  d.  Annandale  v.  Brazier  {x),  where  the  testator  Doev. Brazier. 
gave  to  B.  the  rents  of  a  messuage  situate  in  A.,  for  his  life,  and 
after  the  decease  of  the  said  B.,  he  gave  the  same  rents,  together  with 
the  rents  of  all  his  other  houses  and  lands  in  A.  aforesaid,  unto 
certain  persons  for  their  lives  and  the  life  of  the  survivor,  with 
remainder  over.  The  question  was,  whether  these  devisees  were 
entitled  to  the  other  lands  at  A.  immediately  on  the  testator's 
decease,  or  not  until  after  the  death  of  B. ;  and  it  was  decided  that 
the  words  '  from  and  after  the  decease  of  the  said  B.'  were  to  be 
confined  to  the  lands  devised  to  B.  for  his  life,  and  did  not  post- 
pone the  interest  of  the  devisees  in  question  in  the  rest  untU  that 
period  (y). 

"  A  different  construction,  however,  prevailed  in  Aspinall  v.  Aspinaii  v. 
Petvin  (z),  where  a  testator  devised  his  real  estate  to  trustees,  m 
trust  to  pay  one  moiety  of  the  rents  to  his  wife  E.  for  life,  and 
the  other  moiety  to  his  son  W.  (who  was  his  heir  at  law),  and  after 
the  death  of  his  said  wife,  upon  trust  to  convey  the  said  heredita- 
ments unto  W.  in  fee ;  but  if  he  died  without  issue  in  the  lifetime 
of  the  wife,  then,  upon  trust,  after  the  death  of  the  wife,  to  convey 
the  same  to  testator's  nephew  J.  in  fee.  W.  died  without  issue  in 
the  lifetime  of  the  wife  ;  and  the  question  was,  whether  J.  was 
entitled  immediately  to  the  moiety  of  the  rents  not  expressly 
devised  to  the  wife,  and,  if  not,  whether  she  did  not  take  it  by 

{x)  5  B.  &  Aid.  64.  W.  without  issue,  it  came  within  the 

ly)  See  also  Dyer  v.  Dyer,  1  Mer.  414 ;  principle  of  the  case  of  an  estate  given 

Drew  V.   Killick,   1  De  G.   &  S.   266,  to  the  heir  after  the  death  of  the  widow ; 

(where  the  words  of  the  will  seemed  to  but  the  answer  to  this  reasoning  is, 

point  to  the  distributive  construction) ;  that  in  those  events  the  vacant  interest 

Simmons  v.  Rvdall,  1  Sim.  N.  S.  115,  did  not  necessarily  devolve   upon  J., 

(devise  in  fee  with  executory  gift  over  as  W.  in  his  lifetime  might  have  de- 

to  strangers  of  that  "  together  with  "  vised  or  otherwise  aliened  it,  and,  con- 

the  residue).  sequently,  the  argument  founded   on 

(z)  1  S.  &  St.  544.     "  It  was  ingeni-  the  absiu-dity  of  his   taking  both  did 

ously  argued  in  this  case  that,  as  J.  not  apply."     (Note  by  Mr.  Jarman.) 

was  heir,  as  well  to  the  testator  as  to  But  see  Doe  d.   Driver  v.  Bowling,  5 

W.,  in  the  events  on  which  the  estate  B.  &  Aid.  722. 
was  given  to  him,  namely,  the  death  to 
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implication  (a).  Sir  J.  Leach,  V.-C,  after  very  clearly  laying  down 
the  general  rule  as  before  stated,  considered  this  to  be  the  common 
case  of  a  devise  to  a  stranger  after  the  death  of  A. ;  and  that, 
accordingly,  no  estate  was  raised  in  E.  by  implication,  but  the 
moiety  in  question  for  her  life  descended  to  the  testator's  heir 
at  law. 

"  It  is  remarkable  that  the  point  suggested  by  the  class  of  cases 
under  consideration  was  not  presented  to  the  view  of  the  Court 
in  this  case,  namely,  that  the  words  referring  to  the  death  of  the 
wife  apphed  exclusively  to  the  moiety  before  devised  to  her,  and 
did  not  prevent  W.  {aa)  from  taking  the  other  moiety  immediately ; 
but,  perhaps  the  fi'ame  of  the  will  scarcely  admitted  of  such  a 
construction.  The  words  '  after  the  death  of  my  wife '  had  been 
just  before  used  in  reference  to  both  moieties  in  the  devise  to  the 
son,  and  the  terms  of  the  executory  trust  seemed  to  import  that 
no  conveyance  was  to  be  made  to  J.  until  the  death  of  the  wife. 

"  This  decision,  therefore,  appears  not  to  clash  or  interfere  with 
the  preceding  cases,  which  might  seem  to  have  estabhshed  the 
distributive  construction  as  the  ordinary  rule  ;  but  we  are  taught 
not  so  to  consider  them  by  a  decision,  in  which  all  the  cases  in 
favour  of  this  construction  were  treated  as  standing  on  special 
grounds,  and  as  constituting  an  exception  to  the  general  rule. 

"  The  case  here  alluded  to  is  King  v.  Inhabitants  ofRingstead  (6), 

where  a  testator  devised  to  the  widow  of  his  late  son  T.  M.  part 

of  a  messuage,  to  hold  to  her  and  her  assigns  for  the  term  of  her 

natural  life,  if  she  should  so  long  continue  a  widow ;    and  from 

and  after  her  decease,  or  day  of  marriage,  he  gave  the  same  and 

other  real  property  therein  mentioned,  unto  the   four  children  of 

his  late  son  T.  M.,  deceased,  their  heirs  and  assigns  for  ever.     It 

was  contended,  on  the  authority  of  the  preceding  cases,  that  the 

words  were  to  be  construed  distributively,   and,   consequently, 

that  the  children  took  an  immediate  estate  in  possession  in  the 

property  not  devised  to  the  wife ;   but  the  Court,  after  taking  an 

elaborate  view  of  those  cases,  and  showing  that  in  each  of  them 

the  intention  of  the  testator,  as  collected  from  the  context  of  the 

will,  required  such  a  construction,  considered  that  they  did  not 

apply  to  the  wiU  under  discussion,  where  the  words  must  be 

construed  in   their   ordinary  grammatical   sense.     It  was  held, 

therefore,  that,  until  the  death  or  marriage  of  the  son's  widow, 

(o)  "No  arguments  appear  to  have  {aa)  Thus  in  Mr.  Jarman's  text ;  but 

'  W."  seems  to  be  a  misprint  for  "  J." 


been  advanced  in  favour  of  the  hypo- 
thesis, that  if  the  widow  did  not  take,  it 
descended  to  the  heir." 


(6)  9  B.  &  Or.  218.     See  Bhodes 
Rhodes,  7  App.  Ca.  192. 
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the  estate  not  devised  to  her  descended  to  the  testator's  heir  chapter  xix. 
at  law. 

"  It  will  be  perceived  that,  as  in  this  case  the  widow  took  no  Remarks 
implied  estate,  (the  express  devise  on  her  decease  or  marriage  "^'Snffstoi. 
not  being  to  the  heir  of  the  testator,)  the  construction  adopted 
by  the  Court  did  not  involve  the  difficulty  of  giving  by  implica- 
tion to  a  person,  in  the  lands  not  expressly  devised  to  her,  an 
estate  corresponding  to  that  which  she  derived  in  the  lands  so 
devised,  in  opposition  to  the  maxim,  expressio  unius  est  exclusio 
alterius.  Had  it  been  attended  with  this  result,  the  conclusion 
of  the  Court  might  have  been  different.  Possibly  the  distributive 
construction  will,  in  future,  be  (as  it  ought  originally  to  have 
been)  restricted  to  such  cases ;  but,  considering  how  extremely 
shght  is  the  difference  of  language  in  the  will  which  was  the 
subject  of  adjudication  in  King  v.  Ringstead,  and  in  some  of  the 
preceding  cases,  particularly  Simpson  v.  Hornsby,  it  must  be 
confessed  that  King  v.  Ringstead  does  not  place  the  doctrine  on 
such  a  footing  as  to  exclude  future  controversy." 

In  Attwater  v.  Attwater  (c)  a  testator  gave  to  his  cousins  A.  and  B.  King  v.  Ring- 
his  freehold  house  and  premises,  for  their  use  during  the  life  of  each  ;  *  o  ow  . 
and  at  the  decease  of  both  gave  the  same  to  C,  together  with  his 
copyhold  and  leasehold  property  at  N.  Sir  J.  RomiUy,  M.R.,  said 
that  although  there  was  considerable  conflict  between  the  authori- 
ties, he  considered  that  the  case  was  governed  by  the  rule  laid  down 
and  settled  by  King  v.  Ringstead ;  that  C.  therefore  took  nothing 
in  the  copyholds  and  leaseholds  until  after  the  decease  of  both 
A.  and  B.,  and  that  the  customary  heir  (who  was  also  sole  next  of 
kin)  took  the  intermediate  interest. 

However,  a  few  years  later,  in  Lill  v.  Lill  {d),  where  after  gifts  King  v.  Sing- 
to  A.  B.  and  C.  for  their  several  lives,  there  was  a  gift  "  after  their  ^^J^^ ' 
decease  "  of  the  same  property,  together  with  all  the  residue  of  the 
testator's  estate,  to  the  children  of  X.,  RomiUy,  M.R.  applied  the 
distributive  construction,  holding  that  "  after  their  decease " 
merely  meant  that  the  gift  to  the  children  of  X.  was  subject  as  to 
the  specifically  devised  property  to  the  hfe  interests  of  A.,  B.  and  C. 
The  learned  judge  pointed  out  that  "  it  would  be  a  very  strained 
and  inconvenient  construction  to  arrive  at  the  other  conclusion  "  (e). 

(c)  18  Beav.  330.     See  also  Daven-  (d)  23    Bea.    446,    distinguished   in 

port  V.  Coltman,  9  M.  &  W.  481,  12  Jennings  v.  Hanna,  [1904]  1  Ir.  R.  540. 

Sim.  588,  where,  however,  the  distri-  (e)  Attwater  v.  Attwater  was  appar- 

butive  construction  was  not  suggested,  ently  not  cited,  so  that  the  impUed 

and  the  income  during  the  wife's  life  condemnation  by  the  M.R.  of  his  deci- 

was  not  claimed  by  the  daughters.  sion  in  that  case  was  unconscious. 
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Effect  of  resi- 
duary devise 
in  excluding 
the     implica- 
tion arising 
from  devise 
to  heir. 


CHAPTBE  XIX.  And  in  Rhodes  v.  Rhodes  (/),  the  Privy  Council,  in  applying  the 
distributive  construction  to  the  will  before  them,  referi'ed  to 
Rex  V.  Ringstead  in  terms  of  covert  disapprobation. 

Mr.  Jarman  continues  (g) :  "  The  position  that  a  devise  to  the 
heir  after  the  death  of  A.  creates  in  A.  an  implied  estate  for  life, 
supposes  that  the  will  does  not  contain  a  residuary  devise  ;  for 
a  clause  of  this  nature  would,  by  disposing  of  such  intermediate 
estate,  and  thereby  intercepting  the  descent  to  the  heir,  clearly 
exclude  all  ground  for  the  implication.  Thus,  if  a  testator  devises 
Whiteacre  to  his  heir  apparent  or  heir  presumptive  after  the  death 
of  his  wife,  and  in  the  same  will  devises  the  residue  of  his  real  estate 
to  A;,  (a  stranger,)  since  the  estate  for  life,  not  included  in  the 
devise  to  the  heir,  would,  if  no  implied  gift  were  raised,  pass  to 
A.  as  real  estate  not  otherwise  disposed  of,  which  might  possibly 
be  intended,  the  residuary  devisee,  and  not  the  wife,  would,  it  is 
conceived,  take  the  estate  during  her  Ufe  (h). 

"  Another  remark  is,  that  where  the  will  contains  a  residuary 
disposition  of  real  estate,  a  devise  of  particular  lands  to  the 
residuary  devisee,  to  take  effect  in  possession  on  the  decease  of 
another  person,  suppUes  exactly  the  same  argument  for  implying 
an  estate  for  life  in  that  person,  as  a  similar  devise,  in  the  cases 
already  discussed,  to  the  heir ;  for  to  suppose  that  the  testator 
intends  lands,  which  he  has  specifically  devised  to  the  residuary 
devisee  at  the  death  of  A.,  to  go  to  him  in  the  meantime  under 
the  residuary  clause,  involves  precisely  the  same  absurdity  as  to 
suppose  that  an  heir  is  intended  to  take  immediately  what  is 
expressly  given  to  him  at  a  future  period ;  and  therefore,  in  the 
case  supposed,  A.  would,  undoubtedly,  have  an  estate  for  Ufe  by 
implication." 

2.  Doctrine  of  implication  in  regard  to  personal  estate. — Mr. 
Jarman  continues  (i) — "  The  general  principles  before  stated,  as 
governing  the  doctrine  of  impUcation  in  regard  to  real  estate,  it  is 
conceived,  are  apphcable  to  bequests  of  personal  estate,  including 
terms  for  years ;  although  certainly  the  reason  on  which  the 
doctrine  is  professedly  founded,  namely,  that  the  heir  is  not  to  be 
disinherited  by  any  implication  other  than  a  necessary  one,  applies 
exclusively  to  real  estate  {ii). 

(Scali    V. 


Application  of 
doctrine  to 
residuary 
devises. 


Doctrine  of 
implication 
in  regard  to 
personal 

estate. 


(/)  7  A.  C.  192. 

(g)  First  ed.  p.  474. 

(h)  Stevens  v.  Hale,  2  Dr.  &  Sm.  22  ; 

James  v.  Shannon,  Ir.  R.,  2  Eq.  118. 


See    Re    Rawlins's    Trusts 
Rawlins),  post,  p.  677. 

(i)  First  ed.  p.  477. 

(ii)  It  may  be  doubted  whether  there 
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"  In  an  early  case  (/),  it  was  held  by  three  justices,  that  if  a  chapter  xix. 
man  gave  a  term  to  his  son  after  the  death  of  the  wife  of  the  testator, 
this  shall  not  raise  any  estate  in  the  wife,  because  it  does  not  appear 
that  his  intent  was  so,  inasmuch  as  the  son  ought  not  to  have  it  by 
the  law  by  the  death  of  the  testator  without  any  devise,  but  the 
executor. 

"  But  in  Doe  d.  Bendale  v.  Summerset  (k),  where  A  possessed 
of  a  term  of  ninety-nine  years,  determinable  on  the  lives  of  his 
daughter  B.  and  J.  S.,  bequeathed  the  premises  to  his  daughter 
M.  after  the  death  of  his  daughter  B.,  during  the  life  of  J.  S. ; 
Willes  and  Blackstone,  JJ.,  held  that  B.  took  an  estate  for  life 
by  implication.  A  strong  probable  implication  was,  they  said, 
sufficient :  it  need  not  be  a  necessary  implication.  Willes,  J.,  it 
is  said,  spoke  slightingly  of  the  case  in  Moore ;  and  Blackstone, 
J.,  still  more  slightingly  of  the  case  in  Croke  James,  which,  he 
observed,  was  not  determined,  but  was  only  upon  a  collateral 
point. 

"  If  Boe  V.  Summerset  is  to  be  considered  as  identified  with  a  Observations 
proposition  that  the  bequest  of  a  term  of  years  to  B.  after  the  ^J^J^^^J' 
death  of  A.  gives  a  life  interest  to  A.  by  implication,  it  is  as 
difficult  to  reconcile  it  with   Horton  v.   Horton  as  with  sound 
principle." 

It  was  indeed  followed  by  Stuart,  V.-C,  in  Humphreys  v. 
Humphreys  (l)  but  both  cases  were  in  effect  overruled  by  Ralph 
V.  Carrick  (m),  which  shews  that  the  analogy  between  a  devise  of 
real  estate  to  the  heir,  and  a  gift  of  personal  estate  to  the  next 
of  kin,  after  the  death  of  A.,  is  complete.  If,  therefore,  a  testator 
bequeaths  personalty  after  the  death  of  A.  to  his  (the  testator's) 
next  of  kin,  A.  takes  a  life  interest  by  implication  (w).  But  if  the 
gift  after  A.'s  death  is  to  strangers  (o),  or  is  to  the  testator's  next 
of  kin  along  with  other  persons,  or  to  persons  who  happen  to  be 

is  now  any  difference  in   this  respect  executrix,  and   became   entitled   qua- 

between  real  and  personal  estate,  for  cunque  via. 

the  true  reason  of  the  doctrine  above  (A)  5  Burr.  2608.     The  correct  name 

stated  by  Mr.  Jarman  is  that  no  person's  of    the    case   is    Eoe    d.    Bendale    v. 

interest   should  be  displaced  by  con-  Summerset. 

jecture,  and  this  applies  equally  to  next  (l)  L.  K.,  4  Eq.  475. 

of  kin:  Pickering  v.  Stamford,  3  Ve=i.  (m)  5   Ch.  D.   984,  11   Ch.   D.  873, 

492  ;  ante,  p.  550.  stated  ante,  p.  632. 

(j)  Horton  v.  Horton,  Cro.   Jac.  74  :  (m)  Stevens  v.  Hale,  2  Dr.  &  Sm.  22. 

s.  c.  nom.  Burton  v.  Horton,  8  Vin.  Ab.  The  cases  of  Cock  v.  Cock,  21  W.  R. 

214,  Dev.  (Pa.)   pi.  3   (a   case  before  807,  and  Davies  v.   Hopkins,  2   Bea. 

the  Executors   Act,   1830 ;    see  Chap.  276,  appear  to  have  been  decided  on  this 

XXI. ).  See  also  Rayman  v.  Qold,  Moore,  principle. 

635,  where,  however,  the  point  did  not  (o)  See  Cranky  v.   Dixon,   23   Bea. 

arise,  as  the  wife,  at  whose  death  the  512. 
property  was  devised,  was    appointed 
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CHAPTER  XIX.  some  (but  not  all)  of  Ms  next  of  kin,  this  does  not  give  A.  a  life 
estate  by  implication  (p). 

In  James  v.  Shannon  (q)  a  testator  gave  all  his  real  estate,  in- 
cluding chattels  real,  in  trust  for  B.  and  her  heirs  ;  if  B.  died 
under  the  age  of  twenty-one  years  and  unmarried,  he  gave  all  his 
property  to  A. ;  he  bequeathed  a  legacy  of  500Z.  to  A.  ;  it  was 
contended  that  B.  took  an  absolute  interest  in  the  pure  personal 
estate  by  implication,  defeasible  on  her  death  under  twenty-one 
and  unmarried,  but  it  was  held  that  there  was  nothing  to  give  her 
any  interest  in  the  personalty  by  implication,  and  that  in  any  case 
any  presumption  in  her  favour  was  excluded  by  the  provision  made 
for  her  by  the  will. 


Bird  V. 
Hunsdon. 


Mr.  Jarman  appears  (r)  not  to  have  approved  of  the  decision  in 
Bird  V.  Hunsdon  (s),  where  a  testator  directed,  after  payment  of 
debts  and  legacies,  the  residue"  of  his  money  to  be  put  into  govern- 
ment security,  and  the  interest  to  be  paid  to  bring  up  and  educate 
M.,  adding,  "  the  said  M.  to  have  the  interest  so  long  as  she  con- 
tinues single  and  no  child ;  and  when  it  shall  please  God  to  call 
her,  that  money  shall  come  to  my  brother's  and  sister's  children, 
all  share  alike."  M.  married  and  had  a  child ;  nevertheless,  she 
was  held  to  be  entitled  to  the  income  during  the  remainder  of 
her  Hfe.  Sir  T.  Plumer,  M.E.,  observed,  that  the  testator  con- 
templated three  periods  :  "  First,  he  gives  the  interest  for  main- 
tenance, that  is,  during  minority ;  and,  again,  for  maintenance 
after  minority,  while  she  lives  single  and  has  no  child.  To  the 
third  period,  the  interval  between  her  marriage  and  her  death, 
there  are  no  words  expressly  applicable ;  but  the  interest  being 
first  given  to  a  favoured  object,  and  the  capital  not  given  over 
till  the  death  of  that  person,  the  Court  is  driven  to  the  necessity 
of  saying  either  that  there  is  intestacy  during  .the  remainder  of 
her  life,  or  that  she  is  to  take  during  her  whole  life.  The  latter 
seems  the  more  reasonable  alternative." 

The  decision  has  been  frequently  cited  in  support  of  claims  to  a 
life  interest  by  implication,  but  does  not  appear  to  have  been 
followed  in  any  modern  case  of  authority  {t). 

3.  Implication  may  be  rebutted. — ^No  implication  of  a  life  estate. 


[p)  Ralph  V.  Carrick,  supra ;  Ee 
Springfield,  [1894]  3  Ch.  603  ;  Wood- 
house  V.  Spurgeon,  52  L.  J.  Ch.  825 ; 
Oreene  v.  Flood,  15  L.  R.  Ir.  450. 

(q)  Ir.  R.,  2  Eq.  118,  approved  in 
Harris  v.  Du  Pasquier,  26  L.  T.  689. 


(r)  First  ed.  p.  479. 

(s)  2  Sw.  342.  See  Blaclcwell  v.  Bull, 
1  Kee.  176. 

(«)  Sarel  v.  Sarel,  23  Bea.  87  ;  Brown 
T.  Jarvia,  2  D.  F.  &  J.  168 ;  Ralph  v. 
Carrick,  supra. 
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in  the  cases  above  referred  to,  arises  where  the  gift  after  the  death  chapteb  six. 

of  the  cestui  que  vie  is  to  the  testator's  heir  (or  next  of  kin)  and  

there  is  a  residuary  devise  (or  bequest)  to  some  other  person  (u), 
or  where  the  gift  takes  the  form  of  an  appointment  under  a  power, 
and  the  instrument  creating  the  power  contains  a  gift  over  in 
default  of  appointment  (v).  In  a  clear  case,  such  as  that  of  a 
devise  of  land  to  the  testator's  heir  after  the  death  of  A.,  the  fact 
that  the  testator  gives  other  property  to  A.  does  not  prevent  A. 
from  taking  an  estate  for  life  in  the  land  by  impUcation  (vv). 
But  in  a  doubtful  case,  the  fact  that  the  will  makes  an  express 
provision  for  the  person  on  whose  death  the  gift  is  to  take  effect  (w) 
tends  to  rebut  any  implication  of  a  life  interest.  The  implication 
does  not  arise  if  the  will,  after  a  direct  gift  to  a  class  of  persons, 
directs  that  no  division  shall  take  place  until  the  death  of  A.  (x). 

4.  Gifts  to  Survivors. — Mr.  Jarman  continues  (y) :  "  As  a  devise  As  to  devises 
to  a  stranger  after  the  death  of  A.  creates  no  estate  in  A.  by  !"  ^^^  ^'^^^ 
implication  in  the  meantime,  it  might  seem  to  follow  that  a  devise  survivors. 
to  the  survivor  of  several  persons  would  not  raise  an  estate  by 
implication  in  the  whole  during  their  joint  lives  ;  but,  in  the 
actual  state  of  the  authorities,  it  would  be  hazardous  to  advance 
any  such  proposition,  seeing  that,  in  one  instance  at  least,  a 
'  different  construction  prevailed,  though  certainly  not  without 
some  aid  from  the  context.  A  testator  (2)  devised  lands  at  T. 
to  trustees,  in  trust  to  receive  the  rents  and  profits  during  the 
lives  of  his  four  daughters  and  the  survivor  of  them  ;  and  '  after- 
wards to  pay  such  rents  and  profits  to  and  among  such  survivor, 
and  the  child  or  children  of  such  my  daughters  who  shall  first 
happen  to  die  ;  and  from  and  immediately  after  the  decease  of  my 
said  four  daughters,  my  will  is,  that  they  do  sell  the  premises, 
and  pay  the  monies  arising  therefrom,  in  four  equal  parts  '  to 
the  children  of  his  daughters.  By  a  subsequent  clause,  he  be- 
queathed his  chattels  among  his  children,  except  his  daughter 

{«)  Stevens  v.  Hale,  2  Dr.  &  Sm.  22.  The  M.R.  seems  to  have  treated  the 

Compare  Cranley  v.  Dixon,  23  Bea.  direction  as  meaningless  and  nugatory. 
512.  {y)  First  ed.  p.  475. 

(v)  Henderson  v.   Constable,  5  Bea.  (z)  Saunders  v.  Lowe,  2  W.  Bl.  1014. 

297.  For  other  cases  in  which  the  implioa- 

{w)  Per  Vaughan,  O.J.,  in  Gardner  tion  arising  from  the  whole  will  was 

V.   Sheldon,  Vaughan,   259,   citing   13  held  to  be  equivalent  to,  and  to  supply 

Hen.  VII.  the  place  of  a  direct  gift,  see  White  v. 

(w)    Stevens    v.    Hale,    Cranley    v.  Barber,  5  Burr.  2703 ;    Brovme  v.  De 

Dixon,  supra ;   James  v.  Shannon,  Ir.  Laet,  4   Bro.    C.   C.   527 ;   Crowder  v. 

R.,  2  Eq.  118, supra.    Compare  CocfesAot^  Ctowcs,  2  Ves.  jun.  449  ;    Wainewright 

V.  Cockshott,  2  Coll.  432,  post,  p.  648.  v.  Wainexmight,  3  Ves.  558. 

(x)  Bamet  v.  Barnet,  29  Bea.  239. 

J. — VOL.   I.  41 
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CHAPTBE  XIX.  H.,  who  was  only  to  receive  three  shillings  a  week  during  her  life, 
or  'until  her  distributory  share  were  exhausted,'  out  of  his 
estate  at  T.,  for  her  separate  use.  The  Court  was  clearly  of 
opinion  that  the  testator  never  intended  to  leave  all  his  daughters 
without  any  provision  until  three  of  them  were  dead ;  and  with 
reference  to  the  subsequent  clause,  which  showed  that  his  daughter 
H.  was  in  his  opinion  entitled  for  life,  they  held  all  the  daughters 
to  take. 

As  to  implioa-       "  Cases  the  converse  of  the  preceding  have  sometimes  occurred, 

tion  of  devise  namely    where  the  income  is  expressly  disposed  of  during  the 
to  survivors.         .         .  .  i  ■  i  -x 

joint  lives  of  several  co-devisees  or  co-legatees  only,  with  a  gift 

over  on  the  decease  of  the  survivor,  thus  leaving  unprovided  for  the 
destination  of  the  intermediate  interest  accruing  in  the  interval 
between  the  determination  of  the  joint  lives  and  the  death  of  the 
survivor.  In  several  such  cases  (a),  the  interest  in  question  has 
been  held  to  belong  to  the  survivors,  either  under  an  impHed 
gift  to  them,  or  in  virtue  of  the  right  of  survivorship  incident  to 
a  joint  tenancy ;  and  the  latter  seems  to  have  been  the  chosen 
ground  of  determination,  though  this  result  was  only  attainable 
by  the  rejection  of  words  which,  unless  controlled  by  the  context, 
would  have  had  the  effect  of  making  the  co-devisees  or  co-legatees 
tenants  in  common. 

"  In  Townley  v.  Bolton  (b),  the  bequest  was  in  these  words  :  '  I 
give  to  my  sister  M.  T.  and  her  husband  G.  S.  T.  50Z.  per  annum 
Long  Annuities  for  their  joint  lives,  and  after  their  decease,  to  go 
to  my  own  nephew,  C.  P.'  Sir  J.  Leach,  M.K.,  held,  that  the 
gift  over  being  after  the  decease  of  the  husband  and  wife,  it  was 
plain  that  the  testator  intended  that  the  survivor  should  be  entitled. 
"  Here,  too,  it  is  doubtful  whether  the  survivor  became  entitled 
by  the  effect  of  the  impUcation  of  a  gift  in  remainder  for  life, 
expectant  on  the  determination  of  the  joint  Kves,  or  as  surviving 
joint  tenant  for  life,  the  words  '  for  their  joint  lives  '  (which  other- 
wise would  have  determined  the  interest  of  both  on  the  death 
of  either)  being  rejected.  The  latter  appears  to  have  been  the 
ground  taken  in  the  arguments  at  the  bar  "  (c). 

(o)  Tuckerman  v.  Jeffries,  4  Bao.  Abr.       388 ;  and  other  oases  cited.  Chap.  XLIV. 
GwiUim's     ed.     467 ;      Armstrong    v.  (h)  1    My.     &    K.     148 ;     see    also 


ge,  3  Br.  C.  C.  215 ;    Pearce  v.  McDermott  v.    Wallace,  5  Beav.   142 ; 

^dmcodes,  3  Y.&C.  246  ;  all  stated  post,  Moffatt  v.  Burnie,  23  L.  J.  Ch.  591; 

Chap.   XLIV. ;   Cranswick  v.  Pearson,  Draycott  v.  Wood,  8  L.  T.  304  ;  Day  v! 

31  Beav.  624  ;  Kelsey  v.  Ellis,  38  L.  T.  Day,  Kay,  703  ;  Jennings  v.  Hanna, 

471 ;   ChatfieU  v.  Berchtoldt,  18  W.  R.  [1904]  1  Ir.  R.  540. 

887.     But  see  Se  Drakeley's  Estate,  19  (c)  As  to  gifts  to  two  persons  for 

Beav.  395  ;    Stevens  v.  Pyle,  28  Beav.  their  joint  Uves,  see  Chap.  XLIV. 
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So  in  Re  Fuller  (d)  a  gift  of  income  to  A.,  B.  and  C.  in  equal  ohaptekxix. 
sums  for  life  and  "  on  their  deaths  "  over,  was  held  to  make  the  in- 
come payable  to  the  survivors  and  survivor.  And  in  Re  Telfair  (e) 
where  there  was  a  gift  of  income  to  A.  and  B.  "  in  equal  parts, 
that  is  to  say,  that  they  shall  each  receive  the  half  amount  of 
the  interest  during  their  natural  lives,"  with  a  gift  over  after 
"  their  deaths,"  was  held  to  entitle  the  survivor  by  impUcation 
to  the  whole  income  during  her  Ufe. 

A  narrower  construction  prevailed  in  Rownd  v.  Pickett  (f)  where 
a  testator  gave  A.  and  B.  "  each  a  moiety  "  of  certain  income 
"  and  at  the  death  of  the  last  survivor  "  gave  the  property  over : 
it  was  held  by  Bacon,  V.-C,  that  on  the  death  of  A.  there  was  an 
intestacy  as  to  one  moiety  of  the  income. 

In  Armstrong  v.  Eldridge,  and  some  other  cases  (g)  in  which  a 
gift  of  the  whole  income  to  the  survivors  and  survivor  of  two  or 
more  tenants  for  life  was  implied,  the  gift  over  after  the  death 
of  the  tenants  for  life  was  to  their  children,  and  this  did  not  affect 
the  construction.  But  in  other  cases  the  Court  has  laid  hold  of 
shght  indications  of  an  intention  in  favour  of  the  children,  and 
has  held  that  on  the  death  of  each  tenant  for  life  his  share  goes 
to  his  children  (h). 

In  Jones  v.  Randall  (i),  a  testator  bequeathed  an  annuity,  upon  Annuity  to 
trust  for  A.  for  life,  and  after  her  death  to  pay  and  divide  the  uv^™f  them 
same  amongst  the  children  of  A.  who  should  happen  to  survive  and  survivor, 
her,  in  equal  shares  if  more  than  one  child,  and  if  but  one  child, 
then  to  such  only  .child  ;  such  annuity  to  be  paid  during  the  lives 
of  such  children,  and  the  life  of  the  survivor  of  them.     It  was  con- 
tended that  the  survivors  were  entitled  by  imphcation  ;  but  Sir 
T.  Plumer,  M.R.,  held  that  the  argument,  that  because  the.  annuity 
was  for  the  hfe  of  the  survivors,  therefore  the  survivors  were  to 
take,  amounted  only  to  conjecture ;    the  words  in  question  only 
described  how  long  the  annuity  was  to  last ;    they  determined 
the  subject-matter  of  the  bequest,  regulating  the  duration,  but 
not  the  persons  to  participate  in  it :    and  the  children  took  as 
tenants  in  common  an  annuity  for  their  lives  and  for  the  hfe  of 
the  survivor. 

So  in  Bryan  v.  Twigg  (j),  a  bequest  of  an  annuity  to  the  children 

[d)  74  L.  T.  406.  (A)  Hawkins  v.   Hamerton,   16  Sim. 

(e)  86  L.  T.  496.  410 ;   Doe  d.  Patrick  v.  Royle,  13  Q.  B. 
(/)  47  L.  J.  Cai.  631.  100. 

Ig)  Pearce  v.  Edmeades,  3  Y.  &  C.  («)  1  Jao.  &  W.  100. 

246  ;  Alt  V.  Gregory,  8  D.  M.  &  G.  221  ;  (;)  L.  R.,  3  Ch.   183.     See  also  L. 

Begley  v.  Cook,  3  Dr.  662,  and  other  K,  3  Eq.  433  (similar  bequest  in  the 

cases  cited  post.  Chap.  XLII.  same  will) :  Bales  v.  Earl  of  Cardigan,  9 

41—2 
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CHAPTEK  XIX.  of  J.  B.  equally  share  and  share  alike,  for  and  during  the  term 
of  their  joint  natural  lives  or  the  life  of  the  survivor  of  them, 
was  held  by  Sir  J.  Rolt,  L.J.,  to  make  the  children  tenants  in 
common  of  an  annuity  which  was  to  endure  until  the  death  of 
the  survivor ;  so  that  on  the  death  of  one  his  share  went  to  his 
representatives.  With  reference  to  Armstrong  v.  Eldridge  and 
similar  cases  {h),  he  said  that  where  the  duration  of  the  annuity 
was  not  clearly  defined,  a  gift  over  on  the  death  of  the  survivor 
was  material,  but  was  immaterial  where  the  duration  of  the  annuity 
had  already  been  distinctly  marked  out  as  extending  till  the 
•death  of  the  survivor  ;  and  that  it  was  important  to  observe 
that  in  none  of  those  cases  were  the  representatives  of  the  deceased 
annuitants  parties  to  the  suit. 

III.— Implication   from    Gift    on    Death    combined    with 

Implication      some  Contingency,  &c. — Mr.   Jarman   continues  (J,) :  "  Hitherto 

Erom  express    |;]jg    doctrine    of    impHcation    has    been   viewed    chiefly    in    its 

gilt  on  death  ,..  i-i  pn-  i 

combined         application    to    the    Simple    case    of    devise    or    bequest  on  the 

with  some       decease  of  some  person  or  persons ;    but  it  is  obvious  that  the 

contmgency.  '^  . 

principle  may  come  under  consideration  in  a  somewhat  more 
complex  form,  as  where  the  event,  upon  which  the  express  devise 
is  to  take  efiect,  is  the  death  of  a  person,  combined  with  some 
other  contingency.  For  instance,  in  the  case  of  a  devise  to  B. 
in  the  event  of  A.  dying  under  age ;  in  which  case,  as  there  is 
no  devise  to  A.  in  the  alternative  event  of  his  attaining  his  majority, 
the  question  arises,  whether  he  can  take  the  fee  (m)  by  impUcation 
in  such  event.  If  B.  were  the  testator's  heir  apparent  or  pre- 
sumptive, there  would  be  no  difficulty  in  arriving  at  the  affirmative 
conclusion  ;  the  case  then  being  evidently  analogous  to  that  of  a 
devise  to  the  heir,  to  take  effect  in  possession  on  A.'s  decease, 
which,  we  have  seen,  raises  an  estate  for  life  in  A.  By  parity  of 
reason,  it  would  seem  that  a  devise  to  a  stranger,  in  the  event  of 
A.  dying  under  age,  supplies  no  more  valid  ground  for  holding  A. 
to  take  an  estate  in  fee  by  implication,  than  is  afforded  for  the 
impUcation  of  an  estate  for  life  to  a  person  on  whose  decease  the 
lands  are  devised  to  a  stranger :  for  a  testator  may  intend  the 
fee  to  descend  to  the  heir  on  the  alternative  contingency  of  A. 
attaining  his  majority.  And,  perhaps,  the  authorities  rightly  con- 
sidered, do  not  miUtate  against  this  hypothesis,  for  though  an 

Sim.  384 ;    Kelsey  v.  Ellis,  38  L.  T.  (m)  As  to  the  old  law,  see  Doe  v. 

471  ;  and  Chaps.  XXXI.  and  XLIV.  GundaU,  9  East,  400,  and  other  oases 

{k)  Vide  ante,  n.  (g).  referred  to  in  Chap.  XLV. 

{I)  First  ed.  p.  480. 
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estate  in  fee  was  held,  in  one  instance,  to  arise  by  implication  chapter  xix. 
under  such  a  devise  to  a  person  who  was  not  the  testator's  heir  (n), 
yet  the  construction  was  founded  on  reasoning  partly  derived 
from  the  context. 

"  Thus,  in  Goodright  d.  Hoskins  v.  Hoskins  (o),  a  testator  be-  Gift  implied 
queathed  unto  his  son  Eichard  certain  leasehold  premises  called  yo^.J^'^r^ff" 
S.,  to  hold  the  same  unto  his  said  son  Richard  until  his  (R.'s)  the  object 
son  Thomas  should  attain  the  age  of  twenty-one  years,  and  no  twenty-one. 
longer  ;  but  in  case  his  said  son  Thomas  should  die  in  his  minority, 
then  the  testator  gave  the  said  leasehold  premises  unto  John  and 
Richard,  sons  of  the  said  Richard,  or  either  of  them,  attaining 
the  age  of  twenty-one  years  as  aforesaid  ;   and  he  desired  that  his 
premises  at  S.  might  be  quitted  and  delivered  up  as  aforesaid  by 
his  said  son  Richard  ;  and  the  testator,  in  a  certain  event,  revoked, 
but  otherwise  confirmed,  the  said  bequest  of  S.  and  the  other 
legacies  given   to  his   son  Richard's   family.     Thomas   attained 
twenty-one,   and  was  held  to  be  entitled :    Lord  EUenborough 
relying  much  upon  the  direction  that  the  premises  should  be 
quitted  and  delivered  up  as  aforesaid  by  the  testator's  son  Richard, 
that  is,  when  Richard's  son  Thomas  came  of  age,  to  Thomas  ; 
'  for  to  whom  else  '  (said  his  Lordship)  '  could  Richard  deliver  up 
the  possession  in  that  event  ?  '  (p). 

"  But  might  not  these  words  (which  merely  imported  by  whom  Eemark  upon 
the  premises  were  to  be  delivered  up)  have  been  satisfied  by  their  '^^^l^^^  ^' 
delivery  up  to  any  person  entitled  under  or  dehors  the  will  ?  Unless 
Thomas  were  to  become  entitled  at  twenty-one,  the  Umitation 
over,  in  case  he  died  under  that  age,  was  certainly  very  absurd, 
and  the  case  may  be  considered  as  somewhat  analogous  in  principle 
to  those  in  which  a  devise  has  been  enlarged  to  a  fee  by  such  a 
devise  over  (y). 

"  This  case  was  much  relied  on  in  Davis  v.  Davis  (r),  in  support  Davis  v. 
of  the  argument  for  raising  an  implied  gift  to  the  testator's  daughter,  "'''*' 
from  the  following  words  : — '  It  is  my  wish  that  my  brother  S. 
be  my  executor,  to  arrange,  dispose  of,  and  settle  all  my  affairs  ; 
and  I  appoint  him  guardian  to  my  daughter.'  Sir  J.  Leach,  M.R., 
decided  in  favour  of  the  implication.  He  said  that  it  was  plain 
it  was  not  the  intention  of  the  testator  that  his  brother  should 
take  a  beneficial  interest,  but  that  he  should  only  arrange  and 

(n)  Mr.  Jarman's  description  of  the  (p)  Lord  EUenborough  also  relied  on 

case,  it  will  be  seen,  is  not  quite  accur-  Roe  v.  Summerset,  which  is  clearly  bad 

ate,  as  the  property  in  question  was  law  ;  see  ante,  p.  639. 
leasehold.  (q)  Vide  CSiap.  XLV. 

(o)  9  East,  306.  (r)  1  R.  &  My.  645. 
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settle  his  affairs ;  and,  from  his  appointment  as  guardian  to  the 
daughter,  it  was  to  be  implied  that  the  arrangement  and  settlement 
was  to  be  for  her  benefit ;  but  Lord  Brougham,  on  appeal,  reversed 
this  decree,  his  Lordship  conceiving  that  there  was  nothing  in  the 
language  or  provisions  of  the  will  from  which  a  bequest  to  the 
daughter  could  be  safely  and  reasonably  implied.  He  observed 
that  the  cases  of  Newland  v.  Shephard  (s)  and  Good/right  v. 
Hoskins  (the  former  of  which  had  been  often  questioned  (t)  and 
the  latter  had  been  rested  by  Lord  Ellenborough  on  special 
grounds),  fell  far  short  of  this." 

The  analogy  suggested  above  is  closer  where  there  is  in  the 
first  place  an  estate  devised  to  be  enlarged.  Thus  in  Cropton  v. 
Davies  (u),  where  a  testator  devised  three  houses  to  trustees  upon 
trust,  as  to  the  first,  for  his  daughter  A.,  her  heirs  and  assigns ; 
as  to  the  second,  for  his  daughter  B.,  her  heirs  and  assigns  ;  and, 
as  to  the  third,  to  apply  the  rents  for  the  advancement  and  benefit 
of  his  granddaughter  C.  until  she  attained  twenty-one,  but  in 
case  she  should  die  under  that  age,  then  he  devised  the  same  to 
A.  and  B.  and  their  heirs  as  tenants  in  common  :  all  the  residue 
of  his  real  and  personal  estate  he  devised  to  X.,  Y.,  and  Z.  C. 
attained  twenty-one,  and  the  Court  of  C.  P.,  without  saying  that 
the  devise  alone  would  have  raised  a  fee  by  implication,  thought 
that,  looking  to  it  and  to  the  other  provisions  together,  the  inten- 
tion was  clear  to  give  C.  the  whole  interest  iu  the  third  house,  to 
go  over  to  A.  and  B.  only  in  an  event  which  had  not  happened. 
If  this  were  not  so,  the  strange  consequence  would  follow  that  if 
C.  died  under  twenty-one  the  house  would  go  over  to  A.  and  B., 
whereas  if  she  attained  twenty-one  it  would  go  over  to  the  re- 
siduary legatees,  who  were  other  persons.  Such  an  intent  the 
Court  thought  could  not  be  presumed  from  the  structure  and 
language  of  the  will. 

In  Tomhins  v.  Tomkins  {v)  there  was  nothing  but  a  bare  devise 
"  to  his  brother  in  trust  for  his  eldest  son  B.  till  he  should  attain 
twenty-one,  and,  if  he  should  die  before  twenty-one,  then  a  devise 
over  "  ;   yet  it  was  held  that  on  attaining  twenty-one  B.  took 


(a)  2  P.  "W.  194.  In  this  case  (which 
is  often  cited),  a  testator  gave  the  resi- 
due of  his  real  and  personal  estate  to 
trustees,  upon  trust  to  apply  the  in- 
come for  the  maintenance  of  his  grand- 
children during  minority,  but  went  no 
further.  Lord  Macclesfield — "  The  in- 
tention is  most  plain,  that  the  grand- 
children should  have  the  surplus,  both 


of  the  real  and  personal  estate,  after 
their  age  of  twenty-one." 

(«)  3  Atk.  316.  "  I  say  nothing  as 
to  whether  it  was  rightly  decided,"  per 
Wood,  V.-C,  2  J.  &  H.  128. 

(tt)  L.  R.,  4  C.  P.  159. 

(v)  As  cited  by  Lord  Mansfield,  1 
Burr.  234. 
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the  whole  by  imphcation.  So,  in  Gardiner  v.  Stevens  {w),  where  chaptee  xix. 
leaseholds  were  bequeathed  "  in  trust  for  A.  and  B.  till  B.  is 
twenty-five  years  old,  and  in  case  they,  A.  and  B.,  should  die 
before  B.  attains  twenty-five,"  then  over,  it  was  held  by  Wood,  V.-C, 
that,  on  B.  attaining  twenty-five,  A.  and  B.  became  absolutely 
entitled  in  equal  moieties.  And  in  Wilks  v.  Williams  {x)  the 
same  judge  treated  it  as  clear  that  upon  .a  devise  or  bequest  of 
real  or  personal  estate,  upon  trust  for  the  child  or  children  of  any 
person  until  they  attain  twenty-one,  followed  by  a  gift  over  to  a 
third  person  in  case  the  children  do  not  live  to  attain  twenty-one, 
the  children,  if  they  live  to  attain  twenty-one,  take  absolutely. 
The  case  itself  went  somewhat  further.  The  testatrix  desired 
her  trustees  to  invest  the  residue,  and  gave  the  interest  to  A.  and 
B.  equally,  and  at  their  decease  the  dividends  were  "  to  be  con- 
tinued to  their  children  till  they  come  to  the  age  of  twenty-one." 
There  was  no  gift  over,  but  the  testatrix  added,  "  I  constitute 
and  appoint  C.  and  D.  trustees  for  the  said  A.  and  B.  and  their 
children."  The  children  were  held  to  take  absolutely  on  attaining 
twenty-one  ;  for  the  trust  during  minority  was  complete  without 
the  last  clause,  which  therefore  must  be  looked  upon  as  indicating 
that,  after  the  children  attained  twenty-one,  the  trust  for  their 
benefit  was  still  to  continue. 

But,  of  course,  the  children  will  not  take  an  absolute  interest  when  this 
by  implication,  if  in  the  same  event  there  is  an  express  gift  to  implication 
them  of  a  less  interest  (a).  And  it  has  been  held  that  the  event 
upon  which  the  gift  over  is  to  take  effect  must  exactly  correspond 
with  that  upon  which  the  limited  trust  is  to  cease.  If  the  gift 
over  depends  on  a  further  collateral  event,  as  on  death  under 
twenty-one  and  unmarried,  the  implication  does  not  arise  (6). 
And  where  (c)  the  trust  during  minority  was  for  the  minor  and 
his  mother,  with  a  gift  over  to  her  if  he  died  under  twenty-one. 
Sir  R.  Kindersley,  V.-C,  held  that  there  was  not  enough  to  shew 
that  the  minor,  if  he  attained  twenty-one,  was  to  be  benefited 
exclusively  of  his  mother. 

Other  examples  of  estates  by  implication  arising  from  a  testator  other  ex- 
having  provided  for  only  one  of  two  contingencies  will  be  found  in  amples  of 

°  ■'-  ^       -  contingency, 

Re  Betty  Smithes  Trusts  {d)  and  Re  Blake's  Trust  (e).    In  the  latter  expressly  pro- 
case  a  testator  gave  personalty  in  trust  for  a  married  woman  for  ^^^^  ^°^'  °°* 

(w)  30  L.  J.  C!h.  199.  (6)  Ibid. 

(x)  2  J.  &  H.  125.     In  Paylor  v.  Pegg,  (c)  Fitzhenry  v.  Bonner,  2  Drew.  36. 

24  Bea.  105,  it  was  held  that  the  son  (d)  L.  R.,  1  Eq.  79. 

took  by  descent.  (e)  L.  R.,  3  Eq.  799. 

(a)  Savage  v.  Tyers,  L.  R.,  7  Ch.  356. 
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life,  and  after  her  decease,  if  she  left  children,  in  trust  for  her 
husband  for  life,  and  after  his  decease  upon  trust  to  divide  it 
among  the  children,  but  if  no  child,  then  upon  trust,  after  the 
decease  of  the  husband  and  wife,  for  other  persons  absolutely: 
it  was  held  that  the  husband  took  a  life  estate  by  implication  after 
the  death  of  the  wife,  although  there  were  no  children. 

In  Isaacson  v.  Van  Goor  (/),  there  was  a  gift  of  income  to  A., 
one  of  the  testator's  three  daughters,  with  a  direction  that  if  either 
or  both  of  the  other  two  should  become  widows  she  or  they  should 
participate  equally  with  A.  in  the  income,  so  that  the  same  should 
be  enjoyed  by  his  said  daughters  and  the  survivors  or  survivor  of 
them  during  their  or  her  lives  or  life,  with  a  gift  over  of  the  capital 
upon  the  death  of  the  last  survivor:  A.  died  leaving  her  two 
sisters  and  their  husbands  surviving  her,  and  Bacon,  V.-C,  refused 
to  imply  a  life  interest  in  them. 

■  It  is  hardly  necessary  to  say  that  if  the  scheme  of  a  testator's 
wiU  shews  a  clear  intention  to  give  A.  a  hfe  estate  in  his  property, 
efEect  will  be  given  to  that  intention,  even  in  the  absence  of  express 
words.  Thus,  in  Cockshott  v.  Cockshott  {g),  the  testator  disposed 
of  the  various  portions  of  his  property  among  his  children,  without 
making  any  express  provision  for  his  wife,  except  that  in  the  event 
of  her  ceasing  to  occupy  a  certain  farm  belonging  to  the  testator, 
his  sons  should  pay  her  25Z.  a  year  during  widowhood ;  all  the 
provisions  in  favour  of  the  children  were  expressly  directed  not  to 
take  efEect  so  long  as  she  -remained  a  widow,  and  it  was  held  by 
Knight  Bruce,  V.-C,  that  she  took  an  interest  during  widowhood  in 
all  the  testator's  estate. 

Hall,  V.-C,  seems  to  have  approved  of  this  decision  in  Ral-ph  v. 
Carrich  (h).  He  also  seems  to  have  thought  that  the  decision  in 
Blackwell  v.  Bull  (i)  and  similar  cases  might  be  supported  on  the 
ground  that  "  the  interest  of  the  widow  was  more  or  less  connected 
with  the  carrying  on  of  a  business  and  supporting  a  family,  which 
seems  to  have  been  a  sort  of  indication  as  to  how  the  property  was 
to  be  enjoyed  during  her  life." 

In  Acheson  v.  Fair  (j),  personal  property  was  given  "  in  trust  to 
the  use  of  A.  to  be  disposed  of  by  him  "  by  deed  or  will  among 
certain  persons  :  it  was  held  that  A.  took  a  life  estate  by  implication, 
chiefly  on  the  ground  that  an  express  estate  for  life  in  other  property 
had  previously  been  given  to  him. 

where  RomiUy,  M.R.,  refused  to  apply 
the  principle  of  Cockshott  v.  Oochshott. 

(i)  1  Keen,  176  ;  ante,  p.  632. 

0)  3  Dr.  &  W.  512. 


(/) 

42  L.  J.  Ch.  193. 

{q)  2  Coll.  432. 

(A) 

5   C!h.   D.  at    p. 

995. 

See 

also 

%rne 

(      V.     Barnet, 

29 

Bea. 

239, 
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In  Re  Willatts  (k)  a  testator  appointed  his  wife  A.  and  X.  executors  chaptbk  xix. 
of  his  will,  and  after  giving  his  wife  all  his  household  effects  absolutely  Gift  of "  what, 
proceeded  :  "  and  at  my  death  A.  to  have  power  to  sell  all  propertv  "  '^'* "  **  ^^^ 

1    ^       T    1    -I         •  iTjTc/     death  of  A. 

and  land  belonging  to  me,  and  at  her  death  what  is  left  to  be 
divided  between  M.  and  N  "  :  it  was  held  by  the  Court  of  Appeal 
(reversing  Farwell,  J.)  that  this  gave  A.  a  hfe  interest,  with  power 
to  expend  any  part  of  the  capital  as  she  might  think  fit,  and  that 
M.  and  N.  were  entitled  to  what  might  remain  at  A.'s  death. 

IV Implication  of  Trust. — "  Where  a  testator  gives  several  No  implica- 

distinct  subjects  of  disposition  to  trustees,  and  then  proceeds  to  ^guitabhia 
dispose  of  the  equitable  or  beneficial  interest  in  terms  applicable  to  be  co- 
to  one  of  those  subjects  only,  there  is  no  necessary  imphcation  that  ^n]^  i^gal 
he  intended  the  legal  and  equitable  disposition  to  be  co-extensive,  disposition, 
though  it  may  be  highly  probable  that  he  did  so,  and  more  especially 
when  the  omitted  subject  is  convenient  (though  not  essential)  to 
the  enjoyment  of  the  other  {I). 

"As  in  Stubbs  v.  Sargon  (m),  where  a  testatrix  devised  to 
trustees  and  their  heirs  her  copyhold  dwelling-house,  (wherein  she 
principally  resided,)  garden  and  ground,  together  with  the  furniture 
and  effects  therein,  and  the  coach-house  and  stable  thereto 
belonging,  and  also  the  ten  cottages,  and  two  new  cottages 
built  by  her,  with  their  appurtenances,  at  L.,  upon  trust,  that 
the  trustees  and  the  survivors,  &c.,  and  the  heirs  or  assigns  of 
the  survivor,  should  pay  the  rents  of  the  said  hereditaments  to  her 
niece  S.  S.,  the  wife  of  G.  S.,  or  permit  and  suffer  her  to  use  and 
occupy  the  said  hereditaments  during  her  life,  to  the  intent  that 
the  same  hereditaments,  and  the  rents,  issues,  and  profits  thereof, 
might  be  for  her  separate  use  ;  and  after  her  decease  to  G.  S.  for 
his  hfe  ;  and  after  his  decease,  upon  trust,  that  the  trustees  and  the 
survivors  and  survivor  of  them,  and  the  heirs  or  assigns  of  such 
survivor,  should  be  possessed  of  and  interested  in  the  said  here- 
ditaments, in  trust  for  such  of  the  testatrix's  nephews  and  nieces, 
or  grand-nephews  and  grand-nieces,  as  S.  S.  should  appoint ;  and 
in  default  of  appointment,  upon  trust  that  the  said  trustees  and 
the  survivors  and  survivor  of  them,  or  the  heirs  or  assigns  of  such 
survivor,  should  sell  and  dispose  of  the  said  hereditaments  and 
premises  (n).     And  the  testatrix  directed  that  the  produce  of  such 

[k)  [1905]  1  Ch.  378 ;  2  Ch.  135,  and  (m)  2  Kee.  255,  3  My.  &  Cr.  507  ; 

sec  the  case  cited  on  another  point,  ante,  compare thiscase  with  Ackers  v.  Phipps, 

p.  632.      The    order    was    made    by  9  BU.  N.  S.  430,  3  a.  &  Fin.  665. 

consent.  (k)  "The  addition  of  the  word  'pre- 

(l)  Mr.  Jarman,  first  ed.  p.  483.  mises,'  in  this  instance,  afforded  ground 
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sale  should  constitute  part  of  her  residuary  personal  estate.  The 
will  contained  a  general  residuary  clause  (o).  Lord  Langdale, 
M.E.,  held  that  the  furniture  and  effects  did  not  pass  to  S.  S., 
but  belonged  to  the  residuary  legatees,  the  testatrix  having,  in 
the  statement  of  the  trusts,  employed  words  only  applicable  to 
the  real  estate  ;  and  Lord  Cottenham,  on  appeal,  was  of  the  same 
opinion,  observing  that  it  was  probable  the  testatrix  intended 
that  the  furniture  and  effects  should  accompany  the  copyholds, 
but  she  had  omitted  to  declare  such  to  be  her  intention. 

"  So,  in  Jackson  v.  Noble  {f),  where  a  testator  gave  certain  free- 
hold, copyhold,  and  leasehold  estates  (particularly  describing  them) 
and  1,000Z.  Three  per  cent,  stock,  to  trustees,  their  heirs,  executors, 
administrators  and  assigns,  to  hold  the  last-mentioned  freehold  and 
leasehold  estates  and  stock  unto  the  trustees,  their  heirs,  executors, 
administrators  and  assigns,  in  trust  for  his  daughter  A.  for  Ufe, 
for  her  separate  use  ;  and  after  her  decease,  upon  trust,  to  convey 
and  assign  the  several  last-mentioned  freehold  and  leasehold 
estates  and  1,000L  stock  unto  the  heirs,  executors,  administrators 
and  assigns  of  A.  And  the  testator  empowered  his  daughter  to 
grant  leases  of  the  freehold  and  leasehold  estates  so  given  to  her. 
Lord  Langdale  held  that  as  the  testator  had  omitted  all  mention 
of  the  copyhold  estates  after  the  devise  to  the  trustees,  he  could  not 
consider  them  as  comprised  in  the  trust." 

In  many  cases  where  property  is  given  to  trustees  with  power  to 
apply  it  for  the  benefit  of  A.,  in  terms  which  imply  that  the  exercise 
of  the  power  is  left  to  the  discretion  of  the  trustees,  it  has  been  held 
that  a  trust  is  created  for  the  benefit  of  A.,  whether  the  trustees 
exercise  the  power  or  not.  These  cases  are  considered  in  another 
chapter  {q). 


Gifts  implied 
from  powers 
of  selection  or 
distribution. 


V. — Implication  from  Powers.  (1)  Powers  of  Selection  or  Dis- 
tribution. "  Implied  gifts  may  be  and  often  are  created  by  powers 
of  selection  or  distribution  in  favour  of  a  defined  class  of  objects ; 
for,  where  property  is  given  (r)  to  a  person  for  life,  and  after  his  or 
her  decease  to  such  children,  relations,  or  other  defined  objects  as 
he  or  she  shall  appoint,  or  among  them  in  such  shares  as  the  donee 


for  extending  the  ultimate  trust,  unless 
restricted  by  the  preceding  trusts  to  the 
furniture ;  but  as  the  proceeds  under 
this  trust  were  to  form  part  of  the 
residuary  personal  estate,  the  point  was 
immaterial.'" 

(o)  "  This  fact  is  to  be  assumed,  but 
is  not  stated  in  the  report." 


(p)  2Kee.590. 

(q)  Chap.  XXIV. 

(r)  The  same  rule  applies  where  the 
power  of  selection  or  distribution  is 
created  by  the  exercise  by  the  testator 
of  a  general  power  vested  in  him : 
White  V.  Wilson,  1  Drew.  298. 
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shall  appoint,  and  there  is  no  express  gift  over  to  these  objects  in  chapter  xix. 
default  of  appointment,  such  a  gift  will  be  impUed ;  the  presump- 
tion  being,  that  the  testator  could  not  have  intended  the  objects 
of  the  power  to  be  disappointed  of  his  bounty,  by  the  neglect  of  the 
donee  to  exercise  such  power  in  their  favour  "  (s). 

But  the  imphcation  only  arises  where  there  is  some  indication  Power  must 
that  the  testator  intends  the  class  (or  some  of  the  class)  to  take  :  in  mature  of  a 
other  words,  where  the  power  is  in  the  nature  of  a  trust  (t)  ;    it  trust. 
does  not  arise  from  a  mere  power  of  appointment.     Thus  in  Re 
Weekes'  Settlement  (m)  a  testatrix  bequeathed  to  her  husband  a  life 
interest  in  certain  real  property,  and  give  him  "  power  to  dispose 
of  aU  such  property  by  will  amongst  our  children  "  ;  the  wiU  con- 
tained no  gift  over  in  default  of  appointment ;  there  were  children, 
but   the  husband  died  intestate   without  having  exercised  the 
power,  and  it  was  held  that  there  was  no  gift  to  the  children  by 
imphcation.     It  follows  that  the  implication  does  not  arise  where  Whore  impli- 
the  donee  of  the  power  has  a  discretion  whether  he  shall  exercise  not  arise. 
it  or  not  (v).    Nor  does  it  arise  where  the  objects  of  the  power  are 
vague  and  uncertain  {w),  or  where  the  testator  expressly  says  that 
he  does  not  intend  to  provide  for  them  by  his  will  (x),  or  where  the 
whole  beneficial  interest  in  the  property  is  given  to  a  person  in  the 
first  instance,  with  a  superadded  power  to  appoint  to  certain 
objects  (y).    But  the  fact  that  the  property  is  given  to  the  donee 
of  the  power  for  her  sole  and  separate  use  does  not  prevent  the 
imphcation  (z). 

The  leading  authorities  usually  cited  for  the  proposition  stated 
by  Mr.  Jarman  are  Brown  v.  Higgs  (a),  and  Harding  v.  Glyn  (b). 

(s)  Mr.   Jarman,    first    ed.    p.    485.  [y)  Brook  v.  Brook,  3  Sm.  &  G.  280. 

The     early     cases     of     Crosding     v.  See  Re  BrierUy,  43  W.  E.  36,  where 

CrossUng,   2   Cox,   396,   and   Duke  of  a  testator  gave  property  to  his  wife 

Marlborough-v.Oodolphin,2'Ves.  sen.  61,  for  life,  with  a  power   of   appointing 

which  are  opposed  to  this  construction,  part  of  it  among  his  relatives  or  next 

would  probably  be  decided  differently  of  kin,  and  made  her  residuary  legatee, 

at  the  present  day;    see  Sugd.  Pow.  anditwasheldthat  this  did  not  amount 

8th  ed.  592.  to  an  absolute  gift  to  her  with  a  super- 

(t)  See  Wilson  v.  Duguid,  24  Ch.  D.  added  power  of  appointment.     In  Gray 

244  ;  Moore  v.  FfoUiot,  19  L.  E.  Ir.  499.  v.  Gray,  11  Ir.  C!h,  E.  218,  the  decision 

(m)  [1897]      1     Ch.     289,    following  did  not  turn  wh  oily  on  the  words  of  the 

Healy  v.   Donnery,   3  Ir.   C.   L.   Eep.  wiU. 

213.   See  also  Aheame  v.  Aherne,  9  L.  E.  (z)  Be  Holy's  Tnists,  23  L.  E.  Ir.  130. 

Ir.  144  ;  Re  Hall,  [1899]  1  Ir.  E.  308.  (o)  4  Ves.  708  ;   5  Ves.  495  ;   8  Ves. 

(v)  Be  Eddowes,  1  Dr.  &  Sm.  395.  Some  561. 
passagesintheiudgmentofWood,V.-C.,  (6)  1  Atk.  469.     See  also  Doyley  v. 

in  Joel  V.  Mills,  3  K.  &  J.  458,  seem  to  A.-G.,  2  Eq.  Ca.  Abr.  195  ;  Longmore  v. 

be  not  quite  consistent  with  principle.  Broom,  7  Ves.  124 ;    Birch  v.  Wade,  3 

See  Chap.  XXIV.  V.  &  B.  198  ;  Crmoys  v.  Golman,  9  Ves. 

(w)  Bernard  v.  Minshull,  Johns.  276.  319  ;  Forbes  v.  Bcdl,  3  Mer.  437  ;   Witts 

(x)  Carberry     v.     M'Carthy,     7     L,  v.  Boddington,  3  B.  C.  C.  95  ;    Walsh  v. 
E.  Ir.  328. 
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In  Brown  v.  Higgs  the  bequest  was,  "  to  such  children  of  my 
nephew  S.,  as  my  nephew  I.  shall  think  most  deserving,  and  that 
will  make  the  best  use  of  it,  or  to  the  children  of  my  nephew  W., 
if  any  such  there  are,  or  shall  be."  I.  died  in  the  lifetime  of  the 
testator.  Sir  E.  P.  Arden,  M.K.,  and  subsequently  Lord  Eldon, 
after  great  consideration,  held  the  children  to  be  entitled  under  the 
imphed  trust.    And  this  decision  was  affirmed  in  D.  P. 

"  And  the  imphcation,  it  seems  (c),  is  not  repelled  by  the  circum- 
stance that  the  testator  has  expressly  given  the  property  to  the 
persons  who  are  objects  of  the  power,  in  the  event  of  the  donee 
dying  before  him  (d) ;  which  event,  it  is  to  be  observed,  would 
have  prevented  the  power  from  arising  ;  so  that  the  express  gift 
and  the  implied  one  are  alternative  and  not  inconsistent. 

"  An  express  gift  over  in  default  of  appointment,  in  favour  of 
either  the  objects  of  the  power  or  any  other  person,  of  course  pre- 
cludes all  implication"  (e),  even  if  the  gift  over  is  void  for  remote- 
ness (/).  But  a  residuary  gift  is  not  a  gift  over  for  the  purposes  of 
the  foregoing  proposition  (g).  And  a  gift  over  in  default  of  objects 
of  the  power  does  not  prevent  an  imphcation  in  their  favour  from 
arising  (h). 

"  A  gift  arising  hy  imflication  from  a  power  of  selection  or  dis- 
tribution," as  Mr.  Jarman  points  out  {i),  "  applies  to  the  persons 
who  are  objects  of  the  power,  and  to  them  only  ;  and  consequently, 
if  the  appointment  is  to  be  testamentary,  the  gift  takes  effect  in 
favour  of  the  objects  Uving  at  the  decease  of  the  donee,  to  the 
exclusion  of  any  who  may  have  died  in  his  Hfetime,  and  who  of 

WalUnger,  2  R.  &  My.  78  ;  Grieveson  v. 
Kirsopp,  2  Kee.  653  ;  Jones  v.  Torin,  6 
Sim.  255  (as  to  which  see  ante,  p.  613, 
n.  (z) ;  Martin  v.  Swannell,  2  Beav.  249; 
Fenwick  v.  Greenwell,  10  ib.  412  ;  For- 
dyce  V.  Bridges,  10  Beav.  90,  2  Phil.  497; 
Burrough  v.  Philcox,  5  My  &  Cr.  72  ; 
Faulkner  v.  Lord  Wynford,  15  L.  J.  Ch. 
8,  s.c,  Falhner  v.  Lord  Wynford,  9  Jur. 
1006 ;  Penny  v.  Turner,  15  Sim.  368, 
2  Phil.  493  ;  Alloway  v.  Alloway,  4  D. 
&  War.  380  ;  Salusbury  v.  Denton,  3  K. 
&  J.  535  ;  Joel  v.  MilU,  ib.  474  ;  Reid  v. 
Reid,  25  Beav.  469  ;  iTod  v.  Izod,  32 
Beav.  242 ;  Re  CapUn's  Will,  2  Dr.  &  Sm. 
527;  Re  Holy's  Trusts,  23  L.  R.  Ir. 
130  ;    Acheson  v.  Fair,  3  Dr.  &  W.  512. 

(c)  Mr.  Jarman,  first  ed.  p.  485. 

((J)  Kennedy  v.  Kingston,  2  J.  &  W. 
431. 

(e)  Pattison  v.  Pattison,  19  Beav. 
638  ;  Roddy  v.  Fitzgerald,  6  H.  L.  Ca. 
823  ;  Ooldring  v.  Inwood,  3  Gif.  139  ; 
Re  Lyons  and  Carroll,  [1896]  1  Ir.  R. 


383.  In  Re  Jeffery's  Trusts,  L.  R.,  14 
Eq.  136,  Malins,  V.-C,  is  reported  as 
having  laid  down  a  difierent  rule  of  con- 
struction in  such  cases,  viz.,  that  the 
words  "  in  default  of  such  appoint- 
ment "  must  be  read  as  "  in  default  of 
children  "  notwithstanding  that  there 
is  an  express  gift  over  ;  but  the  decision 
of  the  Vice-Chancellor,  if  correctly  re- 
ported, and  intended  to  be  of  general 
application,  is  overruled  by  the  decision 
of  the  Court  of  Appeal  in  Richardson  v. 
Harrison,  16  Q.  B.  D.  85 ;  see  the  ob- 
servations of  Lord  Esher,  M.R.,  at  p. 
103,  where  the  passage  in  the  text  is 
cited  by  his  lordship  as  rightly  laying 
down  the  law  on  this  point. 

(f)  Re  Sprague,  43  L.  T.  236. 

{g)  Re  Brierley,  43  W.  R.  36  ;  where 
thegeneraldoctrine  was  much  discussed ; 
Re  Hall,  supra. 

(h)  BuUer  v.  Oray,  L.  R.,  5  Ch.  26. 

(i)  First  ed.  p.  486. 
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course  could  not  have  been  made  objects  of  an  appointment  by  chapter  xix. 
will "  (j).  Consequently  if  all  the  objects  die  in  the  donee's  hfetime, 
no  gift  at  aU  can  be  implied  (I).  On  the  other  hand,  if  the  power 
is  exercisable  by  any  writing,  the  objects  of  the  power  will  take 
even  if  they  predecease  the  donee  (k),  unless  upon  the  true  construc- 
tion of  the  instrument  creating  the  power  the  objects  of  it  are 
required  to  be  Uving  at  a  deferred  period,  in  which  case  the  imphed 
gift  in  default  will  also  be  to  those  persons  only  (l). 

"  And  it  should  seem,"  Mr.  Jarman  continues  (m),  "  that  a  gift 
arising  by  implication  from  a  power  of  selection  or  distribution  in 
favour  of  relations,  wiU  apply  exclusively  to  the  relations  hving  at 
the  death  of  the  donee,  even  though  the  power  is  not  in  terms  con- 
fined to  an  appointment  by  will" (n).  But  whether  this  principle 
applies  except  where  the  donee  of  the  power  is  also  tenant  for  life, 
is  not  clear  (o). 

In  Carihew  v.  Enraght  (p)  the  testator  directed  his  trustees  after 
the  death  of  A.  to  divide  1,000Z.  equally  between  such  ten  of  the 
descendants  of  a  certain  person  as  the  trustees  should  think  fit ; 
there  were  only  six  descendants  Uving  at  A.'s  death  :  it  was  held 
that  the  1,000?.  was  divisible  among  them  equally. 

Lord  St.  Leonards  doubted  who  would  be  the  proper  person  Power  to 
to  take  by  implication,  in  the  case  of  a  power  to  appoint  to  one  on^  person 
only  of  a  class  (</),  and  previous  editors  of  this  work  have  drawn  only  of  a  class, 
from  his  remarks  the  conclusion  that  in  such  a  case,  "  if  any  gift 

(j)  Walsh  V.   Wallinger,  2  K.  &  My.  Eq.  151  ;  Re  Veale's  Trusts,  4  Ch.D.  61 ; 

78  ;  as  to  Kennedy  v.  Kingston,  2  J.  &  Iloore  v.  Ffolliol,  19  L.  R.  Ir.  499. 
W.  431,  and  Freeland  v.  Pearson,  L.  K.,  (m)  First  ed.  p.  48li. 

3    Eq.    658,    see   13  Ch.    D.    189.      In  (n)  Alt.-Gen.  v.  Doyley,  4  Vin.  Abr. 

Falkner  (or  Faulkner)  v.   Wynford,  15  485  ;  and  see  the  observations  of  Chitty, 

L.  J.  Ch.  8,  the  power  was  to  appoint  J.,  on  this  case,  in  Wilson  v.  Duguid,  24 

by  deed   or    will,  and,   consequently,  Ch.  D.  251.     See  also  Harding  v.  Glyn, 

the     gift     by     implication     was    not  1  Atk.  469,  cited  5  Ves.  501 ;   Birch  v. 

restricted  to  the  objects  living  at  the  Wade,  3  V.  &  B.  198.     The  case  of  Pope 

decease  of  the  donee.     See  also   Wil-  v.  Whitcombe,  as  reported,  3  Mer.  689, 

son  V.  Duguid,  24  Ch.  D.  244.   As  to  what  is  contra,  in  regard  to  a  power  of  distri- 

words  create  a  testamentary  power  of  bution ;    but  as  corrected  from  R.  L., 

appointment,   see   Chap.  XXIII.     An  Sugd.  Pow.  8th  ed.  pp.  663,  953,  is  an 

express  gift  in  default  of  appointment  authority  on  the  same  side.     Finch  v. 

applies  to  the  same  class  of  persons  as  a  HoUingsworth,  21   Beav.    112,  and  Re 

simple  gift  unconnected  with  any  power,  Patterson,  [1899]  1  Ir.  R.  324,  are  to  the 

Pattiaon  v.   Pattison,    19   Beav.    638 ;  same  effect. 

Richards  v.  Davies,  13  0.  B.  N.  S.  69,  (o)  The  question  is  considered  more 

861.  in  detail  post.  Chap.  XLI. 

(S)  WiUon  V.  Duguid,  24  Ch.  D.  244;  (p)  20  W.  E.  743. 

Cole  v.  Wade,  16  Ves.  27.  (s)  Sugden  on  Powers,  8th  ed.  593. 

(I)  Halfhead  v.  Shepherd,  28  L.  J.  Q.  In  this  edition  the  last  sentence  of  the 

B.  248  ;  Re  White's  Trusts,  Johns.  656  ;  paragraph  as  printed  is  unintelligible. 

Re  Phene's  Trusts,  L.  R.,  5  Eq.  346  ;  In   the   6th   ed.   it   runs   as  follows : 

Winn   V.    Fenioick,     11    Beav.     438;  "Which    one    would    be    the    proper 

Stolworthy   v.  Bancroft,   33   L.   J.   Ch.  cestui  que  trust,  or  the  person  in  whose 

708;  Lambert  v.   Thwaites,   L.    R.,   2  favour  the  implied  gift  was  made  ?" 
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CHAPTER  XIX.  could  be  implied  in  default  of  appointment,  it  ought  to  be  to  one 
person  only  of  the  class ;  but  as  no  gift  can  be  implied  to  one 
more  than  another,  it  seems  that  none  of  the  class  can  take  by 
implication  "  {r). 

But  the  Court  would  no  doubt  avoid  this  construction  if  possible. 
In  Simnott  v.  Walsh  (s)  a  testator  gave  freeholds  to  his  two  sons, 
and  directed  that  if  either  of  his  sons  should  die  without  issue,  his 
part  of  the  property  should  fall  "  to  whatever  existing  member 
of  my  family  he  may  be  disposed  to  will  it  to."  This  term  was 
held  to  be  nomen  collectivum,  authorizing  a  testamentary  appoint- 
ment to  one  or  more  persons,  and  the  power  not  having  been 
exercised,  the  property  went  to  the  testator's  three  children  living 
at  the  date  of  his  will. 
Mode  of  The  persons  in  whose  favour  a  gift  by  implication  takes  effect 

division.  ^^^  g^g  tenants  in  common  in  equal  shares  {t).    In  the  absence 

of  a  trust  for  conversion  out  and  out,  they  take  the  property  as 
they  find  it  {u). 

Where  a  person  has  a  power  to  direct  part  of  a  fund  to  be  applied 
to  charitable  purposes  and  to  divide  the  remainder  among  the 
testator's  relatives,  and  the  donee  of  the  power  dies  without  having 
exercised  it,  the  bequest  is  not  void  for  uncertainty,  but  the  Court 
will  divide  the  fund  in  equal  moieties,  and  give  half  to  charitable 
purposes  and  half  to  the  testator's  relatives  {v). 

If  the  subject  of  the  implied  gift  resulting  from  a  power  of  selection 

or  distribution  be  real  estate  of  inheritance,  the  implication  confers 

an  estate  in  fee,  if  the  power  authorizes  the  limitation  of  estates  in 

fee  {w). 

Life  interest        Although  a  power  of  selection  or  distribution  is  usually  pre- 

Tn  donee  from  ceded  by  the  reservation  of  a  life  interest  to  the  donee,  yet  such 

power  of  dis-  a  gift,  where  omitted,  will  not  be  implied.    Thus,  it  was  decided 

that  where  a  testatrix,  after  bequeathing  her  property  to  her 

mother,  requested  her  to  leave  500?.  to  each  of  her  (the  testatrix's) 

sister  A.'s  children,  (and  some  legacies  to  other  persons,)  and  the 

remainder  to  her  sister  B.,  "  to  dispose  of  among  her  children  as 

she  may  think  proper,"  B.  herself  took  no  interest  {x). 

Distinction  But  a  gift  arising  by  implication  must  be  distinguished  from 

where  there  is 

a,  direct  gift.         (r)  Messrs.  Wolstenholme  and  Vincent  P.  511.     And  see  Casterton  v.  Sulher- 

in  the  3rd  ed.  of  this  work,  p.  516.  land,  9  Ves.  445  ;   Crazier  v.  Crazier,  3 

(«)  5  L.  R.  Ir.  27.  D.  &  War.  383  ;  Whitdaw  v.  Whitelaw, 

(t)  Ee   White's  Trusts,  Johns.   656 ;  5  L.  R.  Ir.  120. 

Wilson  V.  Duguid,  supra.  {x)  Blakeney  v.  Blakeney,  6  Sim.  52. 

(u)  Walter  v.  Maunde,  19  Ves.  424.  See  Hudlestane  v.  OouHsbwrg,  10  Bea. 

(v)  Sahisbury  v.  Denton,  3  K.  &  J.  529.  547  ;   Bam.sden  v.  Hansard,  3  Br.  C.  C. 

[w)  Bradley  v.  Cartwright,  L.  R.,  2  C.  236. 
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those  cases  where  there  is  a  direct  gift  to  a  class,  coupled  with  a  chapter  xix. 

power  of  selection  or  distribution  :    in  such  a  case  the  property 

vests  in  all  the  members  of  the  class,  subject  to  being  divested 

by  an  exercise  of  the  power,  and  therefore  the  gift  is  not  restricted 

to  those  members  who  are  living  at  the  decease  of  the  donee. 

Thus,  in  Lambert  v.  Thwaites  {y)  real  estate  was  settled  upon  trust 

for  the  children  of  W.  in  such  shares  as  he  should  by  will  appoint : 

there  were  seven  children  living  at  the  date  of  the  settlement, 

one  of  whom  died  before  W.,  who  died  without  having  executed 

the  power ;   it  was  held  that  the  representatives  of  the  deceased 

child  were  entitled  to  his  share. 

(2)  Other  Powers. — ^A  gift  is  sometimes  imphed  from  a  power  Discretionary 
of  transferring  property  to  a  certain  person,  or  of  settling  or  applying  P"'"'®'^" 
it  for  his  benefit.  Thus,  in  Wheeler  v.  Warner  (z),  a  testator  be- 
queathed a  fund  to  trustees  upon  trust  for  his  daughter  while 
she  remained  single,  and  he  declared  that  if  she  married  with 
the  consent  of  the  trustees,  they  should  transfer  to  the  husband 
for  his  sole  use  such  part  of  the  fund,  not  exceeding  one- third,  as  they 
thought  proper;  the  daughter  married  during  the  testator's  life- 
time, and  it  was  held  by  Leach,  M.R.,  that  the  husband  was  entitled 
to  one-third  of  the  fund. 

But  a  mere  power  does  not  give  rise  to  any  gift  by  implication.  Power  of 
Thus,  in  Bull  v.  Vardy  (a),  a  testator  empowered  his  wife  "  to  give     '*^°°' '°°' 
away  at  her  death  1,000L ;  to  A.  and  B.,  100^  each,  the  rest  to 
be  disposed  of  by  her  wUl."    It  was  held  that  in  the  absence  of 
a  disposition  by  the  wife,  A.  and  B.  were  not  entitled  to  anything. 

The  distinction  stated  above  with  reference  to  powers  of  selection  Absolute 
or  distribution,  applies  also  to  the  kind  of   powers  now  under  subject  to 
consideration.     Thus,  in  Lancashire  v.  Lancashire  (b),  the  testator  f  jf^f^*^"'""^ 
devised  real  estates  to  two  persons  upon  trust  in  either  of  two  events 
to  settle  the  same  or  such  part  thereof  as  they  should  think  proper 
upon  S.  L.  and  her  children,  with  remainder  to  the  use  of  A.  L. 
and  her  heirs,  and  as  to  such  parts  as  the  trustees  should  not  think 
fit  so  to  settle,  with  respect  to  which  the  testator  gave   them 
absolute  discretion,  upon  trust  to  convey  the  same  to  S.  L.,  her 
heirs,  &c.,  absolutely.    S.  L.  died  after  the  happening  of  one  of 
the  events,  but  before  any  settlement  was  made  :    it  was  held 

{y)    L.    B..,   2    Eq.    151.     CJompare  7  Ch.  D.  633. 
OaHhew  v.  EnragU,  20  W.  R.  743,  ante,  (a)  1  Ves.  jun.,  270. 

p.  653.  (6)  1  De  G.  &  Sm.  288,  on  appeal,  2 

(z)    1    S.    &   S.    304.     Followed   by  Ph.  657. 
Malins,  V.-C,  in  Tweedale  v.  TweedaU, 


power. 
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CHAPTER  XIX.  that  the  will  contained  an  absolute  gift  to  S.  L.,  subject  to  being 
intercepted  by  an  exercise  of  the  discretion  vested  in  the  trustees^ 
and  that  this  not  having  been  exercised,  the  heir  at  law  of  S.  L. 
was  entitled. 


Implication 
of  estates  tail. 


Whether  an 
express  estat-e 
for  life  can  be 
enlarged  to  an 
estate  tail  by 
implication. 


VI.— Implication  of  Estates  Tail.— Mr.  Jarman  continues  (c) : 
"  It  remains  to  consider  the  implication  of  estates  tail.  According 
to  the  doctrine  which  has  been  the  subject  of  discussion  in  the 
second  section,  it  is  not  to  be  doubted,  that  if  lands  were  devised 
to  the  testator's  heir  apparent  or  heir  presumptive  in  fee  in  case  A. 
should  die  without  issue,  (which,  if  the  will  were  made  before  1838, 
would  import  a  general  failure  of  issue  (d),)  this  would  make  A. 
tenant  in  tail,  with  reversion  in  fee  to  the  testator's  heir — the 
event  described  being  precisely  that  which  would  involve  the  ex- 
tinction of  an  estate  tail ;  and  it  being  impossible  to  suppose  that 
the  testator  could  intend  to  make  a  devise  to  take  effect  at  a  future 
period,  to  the  very  person  who  would  in  the  absence  of  disposition 
take  the  property  by  act  of  law,  without  intending  that  it  should 
in  the  meantime  devolve  to  some  other  person.  The  reports, 
however,  do  not  present  exactly  such  a  case. 

"  It  has  been  long  settled,  however,  that  a  devise  in  a  will  which 
is  regulated  by  the  old  law,  to  a  person  indefinitely,  or  to  a  person 
and  his  heirs,  with  a  limitation  over  in  case  he  die  without  issue, 
confers  an  estate  tail,  on  the  ground  that  the  testator  has,  by 
postponing  the  ulterior  devise  until  the  failure  of  the  issue  of 
the  prior  devisee,  afforded  an  irresistible  inference  that  he  intended 
that  the  estate  to  be  taken  by  the  prior  devisee  under  the  indefinite 
devise,  should  be  of  such  a  measure  and  duration  as  to  fill  up  the 
chasm  in  the  disposition,  and  prevent  the  failure  of  the  ulterior 
devise,  which,  as  an  executory  devise  to  take  effect  on  a  general 
failure  of  issue,  would,  of  course,  be  void  for  remoteness.  According 
to  some  early  cases,  however,  an  express  estate  for  life  cannot  be  so 
enlarged  into  an  estate  tail  by  implication,  on  the  ground  that 
implication  can  only  be  admitted  in  the  absence  of,  and  never  in 
contradiction  to,  an  express  limitation."     But  the  contrary  was 


(c)  First  ed.  p.  487.  I  have  not 
thought  it  desirable  to  interfere  with 
Mr.  Jarman's  treatment  of  this  subject, 
but  it  will  be  obvious  to  the  reader  that 
it  is  closely  connected  with  the  questions 
dealt  with  in  Chaps.  XL VII.  and  LII., 
and  that  in  some  ways  it  would  have 
been  more  convenient  if  the  whole  sub- 
ject had  been  treated  of  in  one  chapter. 


{d)  Under  the  old  law  before  the  Wills 
Act,  1  Vict.  c.  26,  words  referring  to 
death  without  issue  were  generally  held 
to  import  an  indefinite  failure  of  issue. 
What  force  of  context  was  requisite  to 
explain  them  tobeused  in  any  other  than 
this  their  ordinary  sense  was  a  subject  of 
much  intricacy  from  the  accumulation 
of  authorities.     See  post,  Chap.  LII. 
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well  established  in  Mr.  Jarman's  time  by  numerous  decisions  (e).  chaptbbxix. 
Mr.  Jarman  continues  (ee) : 

"  A  devise,  in  a  wiU  which  is  governed  by  the  old  law,  to  a  person  Devise  to  A. 
and  his  heirs,  followed  by  a  limitation  over  in  case  of  his  dying  ^"4  u'he'die' 
without  issue,  confers    an  estate  tail,  on  the   ground  that  the  without  issue, 
testator  has,  by  the  words  introducing  the  limitation  over,  explained  "^^"^^ 
himself  to  have  used  the  word  '  heirs  '  in  the  preceding  devise  in  the 
qualified  and  restricted  sense  of  heirs  of  the  body. 

"  And  it  is  to  be  observed,  that  where  the  person,  on  whose   Rule  where 
general  failure  of  issue  a  devise  is  expressly  made  expectant,  is  ^gu^°^"^ 
the  heir-at-law  of  the  testator,  he  becomes,  by  the  apphcation  of  referred  to  is 
the  rule  under  consideration,  tenant  in  tail  by  impUcation,  in  testator, 
precisely  the  same  manner  as  if  there  had  been  a  prior  devise  to 
him  and  his  heirs  in  the  will. 

"  If,  however,  the  person,  in  default  of  whose  issue  the  estate 
is  given  over  (or  the  person  to  whom  it  is  so  given),  be  not  the  heir- 
at-law  of  the  testator,  and  if  the  former  take  no  prior  estate  under 
the  wiU  susceptible  of  enlargement  or  modification  from  these 
words,  an  estate  will  not  accrue  to  him  by  impUcation ;  and 
consequently  the  devise,  to  take  effect  on  the  contingency  in 
question,  is  void  for  remoteness,  as  an  executory  devise  limited 
to  arise  after  an  indefinite  failure  of  issue  (/).  It  follows,  that  if 
lands,  by  a  will  made  before  1838,  be  devised  to  A.  and  his  heirs, 
and  in  case  A.  and  another  person  die  without  issue,  then  over, 
A.  takes  an  estate  in  fee  simple  absolute,  the  devise  over  being, 
for  the  reason  just  assigned,  incapable  of  taking  effect  (ff). 

(e)  Per  Parker,  L.C.,   Blackhorn  v.       without  issue,  gave  A.  an  estate  tail, 
"      ',  1  P.  W.  605  ;  Langley  v.  Bald-      but  the  doctrine  is  recognized  in  the 


mn,  1  P.  W  759 ;  Stanley  v  Lennard,  cases  cited  in  note  (c).     On  the  same 

1  Ed.  87  ;   Att.-Qen.  v.  Svtton,  1  P.  W.  principle,  a  devise  to  two  men  or  two 

754 ;    3  B.  P.  C.  75  ;    Doe  d.  Bean  v.  women,  and  their  heirs,  with  a  limita- 

Halley,  8  T.  R.  5 ;  Machell  v.  Weeding,  tion  over  in  the  event  of  their  death 

8  Sim.  4 ;  Parr  v.  Swindels,  4  Russ.  283  ;  without  issue,  made  them,  under  the 

Key  v.  Key,  4  D.  M.  &  G.  73  ;  Andrew  v.  old  law,   joint  tenants  for   life   with 

Andrew,  1  Ch.  D.  410 ;     Re  Bird  and  several   inheritances  in  tail :     Forrest 

Barnard's  Contract,  59  L.  T.  166.     The  v.  Whiteway,  3  Exch.  367 ;    Stanhouse 

following    cases,  which    bear    on    the  v.  Oashell,  17  Jur.  157. 
doctrine  of  the  old  law  stated  in  the  (/)  Ante,  p.  321. 

text,  will  be  found  referred  to  in  the  4th  (  ff )  It  has  not  been  thought  necessary 

edition    of    this    work  ;     Bamfield    v.  in  this  edition  to  reprint  Mr.  Jarman's 

Popham,    1    P.    W.    54;    Ooodright   v.  remarks    on   the   cases   of   Scrape   v. 

Goodridge,   Willes,    369,   7   Mod.  453;  Rhodes,  Com.  Rep.   542;    Gardner  v. 

Daintry  v.  Daintry,  6  T.  R.  307.     See  Sheldon,  Vaugh.  259 ;    Tenny  v.  Agar, 

Doe  d.  Cape  \.  Walker,  2  M.  &  Gt.  U3 ;  12  East,   252;    Romilly  v.   James,   6 

Parker  v.  Tootal,  11  H.  L.  C.  143.  Taunt.  263,  and  Doe  v.  Lucraft,  1  Moore 

(ee)  First  ed.  p.   490.     Mr.   Jarman  &  Sc.  573,  which  relate  to  this  branch 

does  not  cite   any  authority  for  the  of  the  subject :   they  will  be  found  in 

proposition   that,   under  the  old  law,  the  4th   and   earlier   editions   of   this 

a  devise  to  A.  and  his  heirs,  with  a  work, 
limitation  over  in  the  event  of  his  dying 

J.— VOL.  I.  42 
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CHAPTEK  SIX. 

Effect  of  stat. 
1  Vict.  0.  26, 
upon  the 
implication  of 
estates  tail. 


Distinction 
where  prior 
devise  is  in 
fee  or 
indefinite, 
and  where 
expressly  for 
Ufe. 


Effect  where 
there  is  no 
prior  gift. 


"  No  implication  of  an  estate  tail  can  arise  from  words  importing 
a  failure  of  issue,  in  a  will  made  or  republished  since  the  year 
1837,  unless  an  intention  to  use  the  phrase  as  denoting  an  indefi- 
nite failure  of  issue  be  very  distinctly  marked  (g),  as  the  stat.  1  Vict. 
0.  26,  s.  29,  provides,  that  such  words  shall  be  held  to  mean  a 
failure  of  issue  in  the  lifetime  or  at  the  death  of  the  person  referred 
to,  unless  a  contrary  intention  shall  appear  by  the  wUl,  by  reason 
of  such  person  having  a  prior  estate  tail,  or  of  a  preceding  gift  being, 
without  any  imphcation  arising  from  such  words,  a  limitation 
of  an  estate  tail  to  such  person  or  issue,  or  otherwise ;  and  it 
is  also  provided,  that  the  act  shall  not  apply  to  cases  where  the 
words  import,  if  no  issue  described  in  a  preceding  gift  shall  be 
born,  or  if  there  shall  be  no  issue  who  shall  Uve  to  attain  the  age 
or  otherwise  answer  the  description  required  for  obtaining  a  vested 
estate  by  a  preceding  gift  to  such  issue  (h). 

"  Under  this  clause,  coupled  with  the  preceding  section,  which 
makes  a  devise  confer  an  estate  in  fee  without  words  of  inherit- 
ance, it  will  generally  happen,  in  cases  in  which,  according  to  the 
old  law,  the  prior  devisee  would  have  been  tenant  in  tail,  by  the 
effect  of  words  devising  over  the  property  on  the  failure  of  his 
issue,  that  he  will,  under  the  new  rule  of  construction,  take  an 
estate  in  fee  simple,  subject  to  an  executory  devise  in  the  event  of 
his  dying  without  leaving  issue  at  his  death  ;  and  this,,  no  doubt 
was  the  effect  contemplated  and  designed  by  the  legislature. 
A  different  and  less  desirable  result,  however,  wiU  occur  where 
the  prior  devise  being  expressly  for  life,  will  not  be  enlarged  by 
the  statute  to  a  fee  simple ;  while,  on  the  other  hand,  the  words 
importing  a  failure  of  issue  will  nevertheless  be  restricted. 

"  Thus,  if  by  a  will  subsequent  to  1837,  real  estate  be  devised 
to  A.  for  Ufe,  and  in  case  he  should  die  without  issue,  to  B.,  A. 
wiU  take  an  estate  for  life  only,  with  a  contingent  remainder  to  B., 
to  take  effect  in  the  event  of  A.'s  dying  without  leaving  issue 
at  his  decease ;  whether  in  such  case  the  issue,  if  any,  living  at 
the  decease  of  A.,  would  take  the  fee  by  implication,  will  remain 

to  be  decided  (i) 

"  If,  in  a  will  which  is  subject  to  the  new  law,  property,  real 


(g)  In  Crumpe  v.  Crumpe,  [1900]  A. 
0.  127,  where  there  was  a  gift  over  in 
the  event  of  S.  M.  dying  without  male 
issue  him  surviving,  the  Court  held  that 
S.  M.  took  an  estate  tail,  not  by  im- 
plication from  these  words,  but  because 
upon    the    true    construction  of    the 


whole  will  the  testator's  intention  to 
give  S.  M.  an  estate  tail  was  clear. 

{h)  See  this  section  of  the  statute 
further  observed  upon,  post.  Chap.  LII. 

(i)  This  point  is  referred  to  post, 
p.  674,  where  the  continuation  of  Mr. 
Jarman's  remarks  is  given. 
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or  personal,  is  given  in  the  event  of  the  death  without  issue  of  a  chaptbb  xix. 

person  to  whom  no  preceding  interest  is  given,  the  efEect  is  simply 

to  create  a  contingent  gift  to  take  efEect  on  this  event  (j),  leaving 

the  property  in   the  alternative   event   undisposed    of ;    for,   in 

such  cases  there  is,  of  course,  the  same  difficulty  in  raising  an 

implied  gift  to  the  issue  hving  at  the  death,  as  where  the  gift  in 

question  is  preceded  by  a  life  interest  in  the  person  whose  failure 

of  issue  is  made  the  contingency  on  which  such  gift  is  to  take 

efiect. 

"  If,  however,  the  devisee  on  the  contingency  of  the  failure  of 
issue  of  another,  were  the  heir  apparent  or  the  heir  presumptive 
of  the  testator,  an  argument  would  arise  for  implying  a  fee  simple 
in  the  parent  or  ancestor  of  the  issue,  in  order  to  avoid  the  sup- 
position (so  stultifying  to  a  testator)  that  he  intends  to  give  to  a 
person  at  a  future  time,  that  which  will  intermediately  devolve 
to  him  by  act  of  law,  without  providing  for  its  destination  in  the 
meantime. 

"  The  chief  advantages  attending  the  newly  enacted  mode  of  con-  Advantages 
struing  words  importing  a  failure  of  issue  are,  1st,  that  it  brings  all  t^'es^of  "the" 
executory  limitations  depending  on  such  a  contingency  within  the  new  enact- 
limit  prescribed  by  the  rule  against  perpetuities,  (supposing,  of  """^ ' 
course,  that  the  person  referred  to  is  existing  at  or  before  the 
death  of  the  testator,  or  necessarily  comes  in  esse  within  twenty- 
one  years  afterwards,)  which  limitations  otherwise  were,  we  have 
seen,  void  for  remoteness ;  and  this  was  the  inevitable  result 
whenever  there  was  not  sufficient  ground  for  implying  an  estate 
tail  in  the  first  taker ;  in  other  words,  when  the  person  whose 
issue  was  referred  to  took  no  estate  under  the  will,  and  neither  he 
nor  the  express  devisee  was  the  heir-at-law  of  the  testator ;  and, 
2ndly,  that  by  excluding  the  imphcation  of  an  estate  tail  in  the 
person  whose  issue  is  so  referred  to  where  he  takes  an  estate 
imder  the  will,  or  where  he  or  the  express  devisee  happens  to  be 
the  heir-at-law  of  the  testator,  the  new  construction  has  the  effect 
of  exempting  the  interest  of  the  ulterior  devisee  from  its  hability 
to  be  defeated  or  destroyed  by  the  act  of  the  prior  devisee ;  the 
result  being,  that  instead  of  the  ulterior  devisee  having  (as  for- 
merly) a  remainder  in  fee  expectant  on  an  estate  tail  in  such 
prior  devisee  (which  of  course  the  latter  might  have  barred  by  a 
disentaihng  assurance),  he  takes  by  executory  devise  engrafted  on 
a  preceding  fee  simple,  to  arise  on  the  event  of  the  first  devisee 

(j)  The  reader  will  of  course  bear  in      Conveyancing  Act,  1882. 
mind  the  provisions  of  b.    10  of   the 

42-2 
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CHAPTER  SIX.  dying  without  leaving  issue  at  his  death,  the  estate  of  such  prior 
devisee  being  absolute  in  the  alternative  event. 

"  Against  these  advantages  must  be  set  the  inconvenience  which 
is  consequent  on  the  rejection  of  the  impHcation  of  an  estate  tail 
in  the  first  taker,  where  he  takes  an  estate,  expressly  restricted 
to  life,  and  therefore  not  capable  of  being  enlarged  by  the  recent 
act  to  a  fee  simple ;  in  which  case,  the  existence  of  issue  at  his 
death  produces,  as  already  shewn,  a  vacancy  in  the  disposition." 


since  the 
Wills  Act. 


Example  of  In  Neville  v.  Thacher  (h),  there  was  a  devise  to  the  testator's 
estate  teil^^^  ^o"  T.  "  during  his  life,  and  to  his  eldest  son,  and  his  heirs  in  tail 
male ;  and  in  default  of  issue  male,"  then  to  the  testator's  other 
sons  for  life  and  their  issue  in  tail  male  "  and  in  default  of  male 
issue,"  over :  it  was  held  that  the  words  "  in  default  of  male 
issue  "  meant  an  indefinite  failure  of  male  issue,  and  that  T.  took 
an  estate  for  Ufe,  with  remainder  to  his  eldest  son  in  tail  male,  with 
remainder  to  T.  in  tail  male. 


Introductory 
remarks. 


General 
principle  of 
the  cases. 


VII.— Implication  of  Cross-Remainders.— (1)  Among  Devisees 
in  Tailor  for  Life. — Mr.  Jarman  remarks  (I):  "Where  lands  are 
devised  to  several  persons  as  tenants  in  common  in  tail,  with 
remainder  over,  the  question  arises,  whether,  upon  the  determina- 
tion of  the  entail  in  each  share,  such  share  devolves  upon  the  other 
co-devisees  in  tail,  or  immediately  goes  over  to  the  remainder-man 
of  the  entirety.  Such  reciprocal  limitations  to  the  tenants  in 
common  in  taU,  inter  se,  are,  in  professional  language,  denominated 
cross-remainders.  It  is  settled  that  in  wills,  as  distinguished  from 
deeds  (m),  they  need  not  be  limited  expressly  (though  in  correctly 
drawn  wills  they  are  never  omitted),  but  may  be  implied  from  the 
context.  To  shew  what  expressions  have  been  held,  in  judicial 
construction,  sufficient  to  raise  such  implication,  is  the  object  of 
the  present  chapter. 

"  The  principle  has  been  long  admitted,  that  wherever  real 
estate  is  devised  to  several  persons  in  tail  as  tenants  in  common, 
and  it  appears  to  be  the  testator's  intention  that  not  any  part  is 
to  go  over  until  the  failure  of  the  issue  of  all  the  tenants  in  common, 
they  take  cross-remainders  in  tail  among  themselves.    The  great 


{k)  23  L.  R.  Ir.  344. 

(I)  First  ed.  vol.  II.  p.  4.57.  This 
section  formed  Chap.  XLII.  in  the 
original  work. 

(to)  Edwards  v.  Alliston,  4  Buss.  78; 
Doe  V.  Birkhead,  4  Exch.  110.  The 
latter  case,  though  not  impugning  the 


principle  stated  in  the  text,  overrules 
the  former  on  another  ground.  And  see 
Doe  V.  Wainewright,  5  T.  R.  427; 
Doe  V.  DorvtU,  ib.  518.  As  to  marriage 
articles  see  Duke  of  Richmond's  Case,  2 
Coll.  Jur.  347. 
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struggle  has  been  to  determine  when  the  words  in  default  of  such  chaptbb  six. 
issm,  or  other  expression,  used  to  connect  the  devise  in  tail  with  what  expres- 
the  succeeding  limitation,  may  be  construed  to  demonstrate  such  an  ^*°°^  ^^^^^ 

cross- 

intention.     In  order  to  place  this  subject  fully  before  the  reader,  it  remainders, 
will  be  convenient  briefly  to  trace  the  steps  by  which  the  rule  has 
been  gradually  placed  on,  or  rather  restored  to,  its  present  enlarged 
and  liberal  footing  ;  and  then  to  state  the  general  conclusions  which 
the  cases  warrant." 

Mr.  Jarman  then  proceeds  to  state  and  discuss  critically  an 
anonymous  case  in  Dyer  (n),  Holmes  v.  Meynel  (o),  Wright  v. 
Holford  (p),  Phipard  v.  Mansfield  (q),  Atherton  v.  Pye  (r),  Watson  v. 
Foxon  (s),  Roe  d.  Wren  v.  Clayton  {t).  Doe  d.  Gorges  v.  Webb  (m). 
Green  v.  Stephens  (v),  Doe  d.  Sovihouse  v.  Jenkins  {w),  Livesey  v. 
Harding  (x),  which  clearly  establish  the  general  principle  that  if 
land  is  devised  to  two  or  more  persons  as  tenants  in  common  in 
tail,  "  and  if  they  happen  to  die  without  issue,"  or  "  in  default  of 
such  issue,"  then  over,  cross-remainders  between  them  will  be 
implied.  The  same  authorities  have  also  settled  that  the  construc- 
tion is  not  affected  by  the  number  of  the  devisees,  or  by  the  fact  that 
the  limitation  is  to  the  devisees  and  the  heirs  of  their  "  respective  " 
bodies  {«/). 

Mr.  Jarman  continues  {z)  :  "  Here  closes  the  long  line  of  cases  General 
establishing  the  operation  of  the  words  '  in  default  of  such  issue,'  u^^he""^ 
and  other  similar  expressions,  to  raise  cross-remainders  among  cases, 
devisees  in  tail.     It  may  seem  to  be  extraordinary  that  so  large 
an  assemblage  of  decisions  should  have  grown  up  in  relation  to  a 


(n)  303  b,  13  Eliz.,  sometimes  errone- 
ously referred  to  as  Glache's  Case,  as  to 
which  see  below,  p.  664  (devise  over  if 
all  the  devisees  died  without  issue). 

(o)  Raym.  452,  2  Show.  136  (in  case 
the  devisees  died  without  issue). 

(p)  Cowp.  31,  2  Ed.  239  nom.  Wright 
V.  Lord  Gadogan ;  Amb.  468  nom. 
Wright  v.  Englefield  (to  daughters  in 
tail,  and  for  default  of  such  issue). 

(q)  Cowp.  797  (to  three  in  tail,  and  in 
default  of  such  issue). 

(r)  4  T.  R.  7 10  (class  gift  to  daughters 
in  tail  and  in  default  of  such  issue). 

(«)  2  East,  36  (class  gift  to  children, 
and  the  heirs  of  their  respective  bodies, 
and  for  default  of  such  issue).  See  also 
Staunton  v.  Peck,  2  Cox,  8,  where  Lord 
Kenyon,  then  M.R.,  had  made  a  similar 
decision  in  regard  to  the  word  "  respec- 
tive," but  without  the  same  explicit 
denial  of  the  doctrine  respecting  it. 

(«)  6  East,  628 ;  affirmed  in  D.  P.  1 
Dow.  384,  Sug.  Prop.  283  (several  stocks 


of  issue). 

(u)  1  Taun.  234  (devise  to  three  in 
tail  respectively,  and  in  default,  &o.). 

(w)  12  Ves.  419,  17  Ves.  64  (to  B.,  C. 
and  D.  and  their  several  and  respective 
heirs  for  ever,  and  in  default  of  such 
issue  over). 

(w)  3  M.  &  Pay.  59,  5  Bing.  469  (for 
want  of  issue  males). 

(a;)  1  R.  &  My.  636  (and  for  default  of 
such  issue). 

{y)  More  recent  cases  to  the  same 
effect  are  Powell  v.  HowelU,  L.  R.,  3  Q. 
B.  655 ;  Hannaford  v.  Hannaford,  L.  R., 
7  Q.  B.  116;  Stanhmuse  v.  Oaskell,  17 
Jut.  157.  And  see  the  general  principle 
stated  in  Ee  Hudson,  post  p.  672. 

(z)  First  ed.  vol.  II.  p.  474.  It  has 
not  been  thought  necessary  in  this 
edition  to  set  out  the  cases  referred  to 
by  Mr.  Jarman,  as  the  principles  are 
now  well  established.  The  reader  is 
referred  to  the  former  editions  of  this 
work. 
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cHAPTEE  XIX.  point  which  appeared  to  have  been  determined  more  than  two 
centuries  ago  (a) ;  but  the  reluctance  evinced  by  some  of  the 
Judges  of  an  early  day  to  admit  the  implication  between  more 
devisees  than  two,  the  pertinacious  retention,  in  terms  at  least,  of 
the  distinction  in  regard  to  that  number,  by  several  of  their  succes- 
sors until  a  much  later  period,  and  more  particularly  the  exception 
to  the  implication-doctrine,  founded  on  the  words '  several '  and '  re- 
spective,' introduced  by  Comber  v.  Hill  (b),  Williams  v.  Browne  (c), 
and  Davenport  v.  Oldis  (d)  (which  was  too  absurd  to  be  submitted 
to  even  with  such  reiterated  adjudication  in  its  favour),  are  the 
sources  from  which  the  controversies  have  sprung  that  have  rendered 
one  of  the  simplest  doctrines  of  testamentary  construction  in  our 
books  one  of  the  most  voluminous. 

"  Lord  Kenyon's  attack  upon  Comber  v.  Hill  and  that  line  of 
cases,  in  Watson  v.  Foxon,  was  certainly  bold,  recognized  as  they 
had  repeatedly  been  by  his  immediate  predecessor ;  but  as  his 
Lordship's  decision  has  been  since,  after  much  consideration,  con- 
firmed in  Doe  v.  Webb  (/)  and  Cfreen  v.  Stephens  (g),  we  may  con- 
fidently hope  that  the  argument  founded  on  the  words  '  several '  or 
'  respective,'  {h),  or  the  exploded  distinction  in  regard  to  the  number 
of  the  devisees  (which  is  equally  untenable  upon  principle  and 
authority),  will  never  more  be  seriously  advanced  in  a  court  of 
justice." 

Cross-remain-       Cross-remainders  have  also  been  implied  where  the  gift  over 

ders  implied     ^g^g  qjj  failure  of  issue  at  a  particular  period.    Thus,  in  Maden  v. 

trom  gift  over  i.i  i-iriin 

on  failure  of    Taylor  (^),  where  a  testator  devised  freehold  property  in  trust  for 

issue  at  death.  -^^  nieces  A.,  B.,  C,  and  D.,  as  tenants  in  common  for  life,  and  after 

the  death  of  any  of  them,  in  trust  as  to  her  part  for  her  children 

and  the  heirs  of  their  bodies  ;  and  in  case  any  of  the  nieces  should 

die  without  leaving  issue  living  at  her  death,  then  for  the  survivors 

or  survivor  of  the  nieces,  and  the  heirs  of  her  and  their  body  and 

bodies ;    and  in  case  all  the  nieces  but  one  should  die  without 

leaving  lawful  issue,  then  for  such  only  or  surviving  niece  and  the 

(a)  See  Anon.  Dyer,  303  b ;  Holmes  {h)  But  although  the  mere  fact  that 

V.  Meynell,  Raym.  452,  2  Show.  136  ;  the  original  limitation  is  to  two  or  more 

and  Taaffe  v.  Conmee,  10  H.  L.  C.  at  persons  and  the  heirs  of  their  respective 

pp.  80-81  (per  Lord  Westbury,  C).  bodies,  does  not  prevent  the  impUoation 

(6)  2  Stra.  969 ;  Lee's  Cas.  t.  Hard-  of   cross-remainders,   it   must  not   be 

wicke,  22.  inferred    that    the  use    of    the    word 

(c)  2  Stra.  996.  "  respective  "  in  the  gift  over  wonld  be 

[d)  1  Atk.  579.  without  effect :  see  Turner  v.  Frederick, 
(/■)  Ante,  p.  661.  post,  p.  671. 

(g)  Ibid.  (i)  45  L.  J.  Ch.  569. 
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heirs  of  her  body ;    and  in  case  of  a  total  failure  of  issue  of  the  chapter  xix. 

nieces  (which  was  held  still  to  mean  at  the  death),  then  for  testator's 

right  heirs.     Sir  G.  Jessel,  M.E.,  said  that  the  true  rule  was  laid 

down  in  Doe  v.  Webb  (j),  that  you  must  ascertain  whether  the 

testator  intended  the  whole  estate  to  go  over  together.    If  you 

once  found  that  to  be  intended,  you  were  not  to  let  a  fraction  of  it 

descend  to  the  heir  at  law  in  the  meantime.    You  were  to  assume 

that  what  was  to  go  over  together,  being  the  entire  estate,  was  to 

remain  subject  to  the  prior  limitations  until  the  period  when  it  was 

to  go  over  arrived.     He  thought  that  principle  applied  to  a  caae 

like  that  before  him,  where  it  was  plain  in  one  event  the  whole  estate 

was  to  go  over  together,  although  it  was  possible  that  another 

event  might  happen  in  which  that  intention  might  be  disappointed. 

He  therefore  held  that  cross-remainders  must  be  implied  between  the 

children  of  each  niece ;   otherwise,  while  the  particular  event  was 

still  in  suspense,  a  fraction  might,  by  the  death  of  one  child  without 

issue,  descend  to  the  heir  at  law. 

In  Doe  d.  Burden  v.  Burville  (k),  cross-remainders  were  implied  Cross- 
from  a  devise  to  several  persons  as  tenants  in  common  in  tail,  raised°bv'^the 
"  with  remainder  "  over.     In  Pery  v.  White  (I),  on  the  other  hand,  words  "re- 
the  same  judge  (Lord  Mansfield)  held  that  cross-remainders  were 
not  raised  by  a  limitation  of  the  reversion  following  a  devise  to 
several  for  Hfe  as  tenants  in  common,  with  remainder  to  their 
sons  "successively"  in  tail  male,  &c.     The  learned  judge  thought 
that  "  successively  "  was  synonymous  with  "  respectively,"  and 
the  decision  therefore  seems    to   have  turned  on  the  exploded 
doctrine  as  to  the  efEect  of  the  word  "respective"  (m),  and  not  on 
any  distinction  between  the  words  "  remainder  "  and  "  reversion." 
Mr.  Jarman  remarks  (w),  "  So  far  as  the  case  of  Pery  v.  White 
rests  upon  the  force    of   the  word  respective,   it  is  now  clearly 
overruled." 


mainder"or 
reversion." 


Cross-remainders   may  also  be  impHed  among  devisees  for  hfe.  Cross-remain- 

Thus,  in  Ashley  v.  Ashley  (o),  a  testator  devised  real  estate  to  the  ^^'^^  implied 

use  of  his  daughter  A.  for  her  life,  and  after  the  determination  of  devisees 

that  estate,  to  the  use  of  trustees  to  preserve,  and  after  her  decease,  *°""  ^®' 

(j)  1  Taunt.  234.  (o)  6  Sim.  358,  as  to  which  see  ante, 

(A)  2  East,  47n,  13  Geo.  3.  p.  348  n.  (p).     See  also  Pearce  v.  Ed- 

(l)  Cowp.  777,  18  Geo.  3.  meades,  3  Y.  &  C.  246 ;  Walmshy  v. 

(m)  See  Doe  d.   Georges  v.  Webh,   1      Foxhall,  1  D.  J.  &  S.  451,  605,  as  to 

Taunt.  234  ;  Qreen  v.  Stephens,  12  Ves.       the  share  of  the  child  that  died  without 

419  ;  17  Ves.  64.  issue, 
(re)  First  ed.  vol.  II.  p.  477. 


664 


GIFTS  BY  IMPLICATION, 


CHAPTER  XIX.  to  the  use  of  all  and  every  the  child  or  children  lawfully  begotten 
and  to  be  begotten  on  the  body  of  A.,  to  take  as  tenants  in  common 
and  not  as  joint  tenants ;  and  for  want  of  such  issue  of  A.,  then 
to  the  use  of  another  daughter  and  her  children  in  hke  manner. 
The  Master  reported  that  the  children  of  A.  took  life  estates  only, 
without  cross-remainders  between  them ;  but  on  the  latter  point, 
Shadwell,  V.-C,  expressed  a  strong  opinion  against  the  finding  of 
the  Master.  He  observed  that  but  one  subject  was  given  through- 
out ;  the  expression  "  for  want  of  such  issue  "  meant  want  of 
issue  whenever  that  event  might  happen,  either  by  there  being  no 
children  originally,  or  by  the  children  ceasing  to  exist.  Accordingly 
he  declared  that  the  children  of  A.  took  estates  for  life  as  tenants 
in  common,  with  cross-remainders  between  them  for  Ufe. 


Executory 

trusts. 


Cross-remainders  are  more  readily  implied  in  executory  trusts 
than  in  direct  devises.  It  may  be  further  remarked,  in  regard 
to  such  trusts,  that  in  Home  v.  Ba/rton  (p),  where  a  testator  devised 
his  real  estate  to  trustees  and  their  heirs,  upon  trust  for  the  use 
and  benefit  of  aU  and  every  his  children  who  should  live  to  attain 
the  age  of  twenty-one  years  or  be  married,  which  should  first 
happen,  in  equal  shares  or  proportions  undivided,  for  their  respective 
lives,  with  remainder  to  their  issue  severally  and  respectively  in 
tail  general,  with  cross-remainders,  and  the  testator  directed  his 
trustees  to  execute  a  settlement  accordingly ;  Sir  W.  Grant, 
M.R.,  held  that  cross-remainders  were  to  be  inserted,  not  only  as 
between  the  children  respectively,  but  also  as  between  the  families. 


Whether 
express  cross- 
limitation 
excludes 
implication. 


It  was  held  in  Cloche's  Case  (q),  that  cross-remainders  could 
not  be  implied  where  there  were  express  cross-limitations  among 
the  devisees  in  tail  in  certain  events.  A  testator  devised  a  messuage 
to  his  daughter  A.  and  her  heirs  for  ever,  and  his  principal  messuage 
he  gave  to  T.  his  youngest  daughter  and  her  heirs,  and  if  she 
died  before  the  age  of  sixteen,  A.  then  hving,  he  willed  that  A. 
should  enjoy  the  principal  messuage  to  her  and  her  heirs  for  ever  ; 
and,  if  A.  should  die  having  no  issue,  T.  living,  then  he  willed 
that  T.  should  enjoy  the  share  of  A.  to  her  and  her  heirs  for  ever  ; 
and  if  both  his  daughters  should  die  having  no  issue,  then  the 
testator  devised  all  his  said  messuages  over  to  the  two  daughters 
of  H.  C.  T.  died  having  attained  sixteen,  without  issue,  which 
raised  the  question  whether  cross-remainders  could  be  impUed 


(p)  Coop.  257,  19  Ves.  398.     But  see 
same  double  implication  in  case  of  a 


direct  devise,  Rosy.  Clayton,  6  East,  628. 
(q)  Dy.  330  b. 
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between  the  daughters ;    and  the  Court  held  that  they  could  chapter  xix. 

not ;    for  the  testator  never  intended  that  the  principal  house 

should  go  to  A.,  unless  T.  had  died  within  the  age  of  sixteen 

years;   and  no  implication  of  cross-remainders  could  arise  when 

an  express   and  special  gift   and   limitation  was  made   by  the 

devisor  himself.     Dyer  thought  there  was  no  entail,  but  a  fee 

simple  conditional :   but  the  other  three  Judges  were  of  a  contrary 

opinion. 

The  doctrine  of  Cloche's  Case  was  much  canvassed  in  Vander- 
flank  V.  King  (r),  in  which  Sir  J.  Wigram,  V.-C,  decided,  after 
much  consideration,  that  the  introduction  of  an  express  Umitation 
of  cross-remainders  among  another  class  of  devisees  in  the  same 
will  did  not  repel  the  implication  ;  observing,  that  an  express  gift 
of  cross-remainders  in  one  event  did  not  preclude  the  Court  from 
giving  cross-remainders  by  impUcation  in  another,  where  either 
case  was  clearly  within  the  scope  of  all  the  reasoning  upon  which 
Courts  have  proceeded  in  implying  cross-remainders. 

Vanderplank  v.  King  is  clearly  distinguishable  from  Cloche's 
Case  (s).  The  latter  case  was  followed  in  Robbeth  v.  Squire  (t), 
where  a  testator  devised  real  and  personal  estate  in  trust  to  pay 
the  rents  of  one-fifth  part  to  each  of  his  five  sons  and  daughters  . 

for  life,  and  after  the  death  of  each,  to  his  or  her  children  whom 
he  or  she  should  leave  at  his  or  her  death,  in  equal  shares  (for 
life,  as  it  was  held),  but  if  he  or  she  should  leave  none,  then  in 
trust  for  the  other  sons  and  daughters  for  their  lives  and  the 
issue  of  such  as  should  be  dead,  as  before  directed,  and  when  all 
his  children  should  be  dead  the  testator  gave  the  whole  property 
in  trust  for  all  the  children  of  his  five  children  equally  in  fee.  A 
daughter  of  the  testator  died  leaving  a  son,  who  died  before  the 
last  survivor  of  the  testator's  five  children.  The  share  of  the 
deceased  daughter  not  being  expressly  disposed  of  in  the  interval 
after  the  death  of  her  son,  it  was  contended  that  cross-remainders 
to  the  other  children  of  the  testator  and  their  children  must  be 
imphed ;  but  it  was  held  otherwise  by  Sir  J.  Romilly,  and  on 
appeal  by  Lord  Chelmsford,  the  testator  having  himself  expressed 
the  event  in  which  such  remainders  should  take  effect  in  favour 
of  those  objects,  viz.  on  the  death  of  a  child  without  leaving  a 
child  Uving  at  his  or  her  death. 

(r)  3  Hare,  1.     See  also  Atkinson  v.  p.  671. 
Holiby,  10  H.  L.  Ca.  313,  and  Fitzgerald  (t)  19  Beav.  77,  4  De.  G.  &  J.  406. 

V.  Fitzgerald,  12  Ir.  C.  L.  R.  551.  As  to  implying  cross-remainders  among 

(s)  See  per  Sir  E.   Kay,  J.,  in  Se  tenants  for  life,  see  ante,  p.  663. 
Hudson,  L.  R.,  20  Ch.  D.  at  p.  412,  infra 
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CHAPTER  XIX. 


Turner,  L.J., 
on  Cloche's 


Implication 
not  excluded 
by  partial 
express  limi- 
tation, on  the 
context. 


Again,  in  Atkinson  v.  Barton  (u)  the  M.R.  said  the  rule  in 
Cloche's  Case  was  that  cross-remainders  cannot  be  implied  between 
objects  where  there  are  express  cross-remainders  between  the 
same  objects  in  difierent  events  ;  and  he  applied  the  rule  to  the 
case  before  him,  refusing  to  imply  cross-remainders  between 
several  stocks  or  branches  of  issue  on  the  ground  that  there  were 
express  cross-remainders  between  the  individuals  of  each  stock 
or  branch.  But  this  was  going  beyond  Clache's  Case,  and  involved 
a  denial  of  Vanderplank  v.  King,  which  in  Rabbeth  v.  Squire  the 
M.R.  had  clearly  distinguished :  and  his  decision  was  reversed 
by  the  L.JJ.,  K.  Bruce  and  Turner. 

Sir  G.  Turner,  indeed,  went  further :  he  denied  that  Clache's 
Case  (v)  had  laid  down  the  supposed  rule,  and  he  thus  stated  the 
result  of  the  cases :  "  Cross-remainders  are  to  be  impHed  or  not 
to  be  implied  according  to  the  intention.  The  circumstance  of  such 
remainders  having  been  created  between  the  same  parties  in  parti- 
cular events  is  a  circumstance  to  be  weighed  in  determining  the 
intention,  but  is  not  decisive  upon  it  "  {w). 

There  is,  perhaps,  no  great  practical  difference  between  the 
rule  thus  stated  and  the  rule  deduced  from  Clache's  Case ;  for  no 
rule  of  construction  is  decisive,  the  intention  as  shewn  by  the 
context  being  in  every  case  the  ultimate  test.  Thus,  in  Coates 
V.  Hart  (x),  where  a  testator  gave  the  income  of  one-fourth  of  his 
residuary  estate  to  each  of  four  individuals  for  life,  and  if  either  of 
them  should  die  under  twenty-one  and  without  issue,  his  share  of 
income  to  go  to  the  survivors  for  life  ;  and  from  and  after  the  death 


(u)  31  Beav.  277,  3  D.  F.  &  J.  339. 
The  decision  of  the  L.JJ.  was  varied  in 
D.  P.,  Atkinson  t.  Holfby,  10  H.  L.  Ca. 
313,  but  the  particular  question  here 
discussed  in  the  text  was  not  affected  by 
such  variation. 

{v)  He  said,  that  the  decision  in  that 
case  proceeded  upon  an  express  limita- 
tion over  (not  stated  above),  in  case  T. 
should  die  having  no  children,  and  not 
upon  a  cross-remainder  having  been 
before  created  in  a  different  event,  and 
that  it  decided  "  that  a  cross-remainder 
could  not  be  implied  against  an  express 
limitation."  Now,  the  Umitation  here 
alluded  to  is  contained  in  the  following 
clause,  which  follows  the  statement  in 
the  text :  "  Provided  always  that  if  A. 
do  marry  I.  H.,  then  testator  wills  all 
her  part  to  T.  and  to  her  heirs  for  ever  ; 
provided  also  that  if  T.  die  having  no 
children  then  he  wiUeth  all  the  premises 
to  the  said  two  daughters  of  H.  C,"  i.e., 
if  the  first  proviso  took  effect,  whereby 


T.  would  get  "  all  the  premises  "  (both 
houses),  then  both  houses  were  to  go  over 
if  she  died  having  no  children.  But 
A.  "  refused  I.  H.  and  took  to  husband 
6.,"  so  that  (it  is  submitted)  the  L.  J.'s 
"  express  limitation  "  did  not  come  into 
operation.  Hence,  doubtless,  its  omis- 
sion from  the  text,  and  (it  may  be 
added)  from  the  statement  of  Clache's 
Case  by  Vaughan,  C.J.,  Vaugh.  259. 

To  prevent  a  misconception  which 
some  of  Sir  G.  Turner's  remarks  are 
calculated  to  produce,  it  should  be 
added  that  Mr.  Jarman  was  himself  the 
author  of  the  whole  of  voL  II.  of 
"  Powell  on  Devises,"  and  that  the 
present  treatise  was  published  by  him 
twelve  years  before  Bdbheth  v.  Squire 
was  heard. 

{w)  See  also  per  Wood,  V.-C,  Be 
Clark's  Trusts,  32  L.  J.  Ch.  525  ;  and 
per  Kay,  J.,  Be  Hudson,  20  Ch.  D.  at 
pp.  414,  415. 

{x)  3  D.  J.  &  S.  504. 
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of  either  of  the  four  leaving  issue,  the  principal,  to  the  income  ohaptee  xk. 
whereof  their  deceased  parent  had  been  entitled,  was  given  to  such 
issue  ;  and  the  testator  also  gave  to  such  issue  the  share  of  the 
principal  to  the  income  whereof  their  deceased  parent  would  have 
been  entitled  if  he  had  survived  any  other  of  the  four  who  should 
afterwards  die  without  issue  (not  repeating  "  and  under  twenty- 
one  ") ;  and  if  all  the  four  should  die  without  either  of  them 
leaving  issue,  the  whole  residue  was  given  to  other  persons.  One  of 
the  four  attained  twenty-one  and  died  without  ever  having  a  child. 
It  was  held  that  her  share  of  the  income  belonged  to  the  others  by 
implication  for  their  lives.  The  clause  immediately  preceding  the 
ultimate  gift  over,  followed  as  it  was  by  the  gift  over  only  in  the 
event  of  all  four  dying  without  leaving  issue,  appeared  to  Sir 
G.  Turner,  L.J.,  to  furnish  a  necessary  inference  that  the  survivors 
were  to  take  during  their  lives  the  income  of  the  share  to  the 
income  of  which  any  of  the  four  dying  without  leaving  issue  had 
been  entitled.  Sir  J.  K.  Bruce,  L.J.,  thought  the  age  which  the 
deceased  legatee  attained  was  immaterial,  and  that  whether  she 
died  before  or  after  twenty-one  the  ulterior  enjoyment  of  the 
income  was  intended  to  be  the  same. 

Whichever  way  the  rule  is  stated,  the  result  in  this  case  must 
on  the  context  have  been  the  same. 

It  has  been  long  settled  that,  in  regard  to  executory  trusts  (y),  in  the  case  of 
an  express  direction  to  insert  cross-remainders  among  another  ^''^''"*°"'y 
class  of  objects,  or  even  an  express  cross-limitation  among  the  limitation  not 
same  objects,  does  not  exclude  the  implication.  fmpiioation^ 

Thus,  in  Burnaby  v.  Griffin  (z),  where  a  testatrix  devised  her 
real  estate  to  trustees,  upon  trust  to  pay  one  moiety  of  the  rents 
to  her  sister  E.  for  life,  and  after  her  decease,  the  testatrix  directed 
the  trustees  to  convey  and  settle  the  said  moiety  unto  and  upon  the 
daughters  of  E.  as  tenants  in  common  in  tail  general,  "  with  cross- 
remainders  for  the  benefit  of  such  daughters,"  remainder  to  the 
younger  sons  of  E.  successively  in  taU  male,  remainder  to  the  eldest 
son  in  tail  general ;  and  as  to  the  other  moiety,  upon  trust  for  the 
testatrix's  niece  C.  for  life,  "  with  the  same  limitations  to  her 
daughters  and  sons  as  to  the  children  of  E."  ;  and  if  C.  should 
depart  this  life  without  leaving  any  issue  of  her  body  living  at  her 
decease,  the  testatrix  directed  that  her  sister  E.  should  receive  all 
the  rents  for  life ;  and  in  case  E.  and  C.  ^ould  die  without  issue  of 

(»/)  As  to  such  trusts,  see  post,  Chap.  C's  issue  did  not  exclude  an  implied 

XXIV.  reciprocal  limitation  to  C.  in  default  of 

(z)  3  Ves.  266,  268,  274;  that  is,  an  E.'s  issue, 
express  limitation  to  E.  in  default  of 
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CHAPTER  XIX.  their  respective  bodies,  or  all  such  issue  should  die  without  issue,  she 
then  gave  her  real  estate  to  four  cousins.  Lord  Hardwicke  decreed 
that,  in  the  settlement  to  be  executed  under  this  trust,  cross- 
remainders  were  to  be  inserted  not  only  between  the  children  of  E. 
and  C.  inter  se,  but  between  the  two  families. 


Conclusions 
from  the 
cases. 


Mr.  Jarman  states  the  conclusions  from  the  cases  as 
foUows  {a) : — 

"  1st.  That  under  a  devise  to  several  persons  in  tail,  being 
tenants  in  common,  with  a  limitation  over  for  want  or  in  default 
of  such  issue,  cross-remainders  are  to  be  implied  among  the  deviseea 
in  tail. 

"  2ndly,  That  this  rule  applies  whether  the  devise  to  be  two  persons 
or  a  larger  number,  though  it  be  made  to  them  '  respectively' 
and  though  in  the  devise  over  the  testator  have  not  used  the  words 
'  the  said  premises,'  or  '  aU  the  premises,'  or '  the  same,'  or  any  other 
expression  denoting  that  the  ulterior  devise  was  to  comprise  the 
entire  property,  and  not  undivided  shares  (b). 

'■'  Srdly.  That  the  rule  applies,  in  regard  to  executory  trusts 
at  least,  though  there  be  an  express  direction  to  insert  cross- 
remainders  among  another  class  of  objects,  or  a  limitation  over 
among  some  of  the  same  objects  ;  and  even  in  direct  devises  an 
express  limitation  of  cross-remainders  among  another  class  of  objects 
has  been  held  not  to  repel  the  implication. 

"  4thly.  That  the  word '  remainder,'  following  a  devise  to  several 
in  tail,  will  raise  cross-remainders  among  them  (c). 

"  5thly.  That  it  is  no  objection  to  the  implication  of  cross- 
remainders  that  there  is  an  inequality  among  the  devisees  whose 
issue  is  referred  to  ;  some  of  them  being  tenants  in  tail,  and  others 
tenants  for  life,  with  remainder  to  their  issue  in  tail  (d). 

"  6thly.  That  a  devise  to  the  children  of  A.  for  life  and /or  want 
and  in  default  of  such  issue  then  over,  creates  cross-remainders 
by  implication  for  life  among  such  devisees  "(e). 


(a)  First  ed.  vol.  II.,  p.  479. 
(6)  See  the  author's  first  and  second 
conclusion  adopted,  Taaffe  v.  Conmee, 
*  ImpUcation    10  H.  L.  Ca.  81,  85  ;  Hannaford  v.  Han- 
oi cross-  naford,  L.  R.,  7  Q.  B.  116. 
remainders  (c)  As  to  "  reversion,"  see  ante,  p.  663. 
not  affected  (d)  Vanderplank  v.  King,  3  Hare,  1. 
by  Wills  Act.    "In  this  case  the  inequality  was  produced 
by  the  application  of  the  cy-pr&s  doc- 
trine in  regard  to  the  member  of  a  class 
who  was  bom  after  the  death  of  the 
testator,  and  is  therefore  an  important 
case  in  reference  to  that  doctrine,  aa  to 


which  vide  ante,  vol.  I.  p.  [293].  See 
also  Lewis  on  the  Law  of  Perpetuity, 
426."     (Note  by  Mr.  Jarman.) 

*  (e)  "  The  reader  will  probably  have 
inferred,  from  the  absence  throughout 
the  present  chapter  of  any  allusion,  to 
the  failure  of  issue  clause  in  the  recent 
Statute  of  Wills,  that  the  writer  con- 
ceives that  the  enactment  does  not 
affect  the  implication  of  cross-re- 
mainders from  expressions  of  this 
nature  [that  is,  such  expressions 
as  those   referred  to   in  the  first  five 
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It  may  be  added  that  the  first  rule  applies,  though  the  ulterior  chapter  xix. 
devise  is  on  failure  of  issue  at  a  particular  period  (f). 

(2)  Among  Devisees  in  Fee  of  Realty  or  Legatees  of  Personally.—  croas- 
Mr.  Jarman  remarks  (g)  : — "  The  question  whether  cross-execu-  executory 
tory  hmitations  can  be  implied  among  devisees  in  fee,  arises  when  not  to  be 
real  estate  is  devised  to  several  persons  in  fee,  with  a  limitation  implied, 
over  in  case  they  aU  die  under  a  given  age,  or  under  any  other 
prescribed  circumstances ;  in  which  case  it  is  by  no  means  to  be 
taken  as  a  necessary  consequence  of  the  doctrine  respecting  the 
implication  of  cross-remainders  among  devisees  in  tail,  discussed 
in  the  last  chapter,  that  reciprocal  executory  hmitations  will  be 
implied  among  such  devisees  in  fee.  The  principal  difference 
between  the  two  cases  seems  to  be  this : — In  the  case  of  a  devise 
to  several  persons  in  tail,  assuming  the  intention  to  be  clear  that 
the  estate  is  not  to  go  over  to  the  remainder-man  until  all  the 
devisees  shall  have  died  without  issue,  the  efiect  of  not  implying 
cross-remainders  among  the  tenants  in  tail  would  be  to  produce 
a  chasm  in  the  Hmitations,  inasmuch  as  some  of  the  estates  tail 
might  be  spent,  while  the  ulterior  devise  could  not  take  effect 
until  the  failure  of  all  {Ji).  On  the  other  hand,  in  the  case  of 
limitations  in  fee  of  the  realty,  and  of  absolute  interests  in  person- 
alty (both  which  are  clearly  governed  by  the  same  principle),  as 
the  primary  gift  includes  the  testator's  whole  estate  or  interest, 
and  that  interest  remains  in  the  objects  in  every  event  upon  which 
it  is  not  divested,  a  partial  intestacy  can  never  arise  for  want  of 
a  limitation  over. 

"  To  introduce  cross-Hmitations  among  the  devisees  in  such  a 
case  would  be  to  divest  a  clear  absolute  gift  upon  reasoning  merely 
conjectural ;  for  the  argument,  that  the  testator  could  not  intend 
the  retention  of  the  property  by  the  respective  devisees  to  depend 
upon  the  prescribed  event  not  happening  to  the  whole,  however 
plausible,  scarcely  amounts  to  more  than  conjecture.    He  may 

conclusions   above  stated].     Such  un-  words,  '  in  default  of  such  issue,'  &c., 

doubtedly  is  his  opinion  ;  in  support  of  from  which  the  cross-remainders  are 

which  it  will  be  sufficient  to  observe,  impUed  ;  and  hence  it  is  clear  that  this 

that  s.  29  expressly  excepts  out  of  the  point  of  construction  remains  wholly 

statutory  rule  of  construction,  cases  in  untouched  by  the  enacted  doctrine." 

which  a  contrary  intention  appears  by  (Note  by  Mr.  Jarman.) 

the  will,  by  reason  of  a  preceding  gift  (/)  See  Maden    v.    Taylor,    supra, 

being,  without  any  implication  arising  p.  662. 

from  such  words,  a  limitation  of  an  (?)  First  ed.  voL  II.  p.  481. 

estate  tail  to  such  person  or  issue,  or  (h)  "  Indeed,  it  should  seem  that  the 

otherwise.     Here  an  express  estate  tail  doctrine  against  perpetuities  would  have 

is,  by  the  prior  devise,  given  to  the  per-  presented  an  obstacle  to  its  taking  efiect 

son  whose  issue  is  referred  to  by  the  at  all."     (Note  by  Mr.  Jarman.) 
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gift  to  several 
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Gift  to  several 
for  life,  with 
remainder  to 
issue. 


have  sucli  an  intention ;    and  if  not,  the  answer  ia,  voluit  sed 
non  dixit. 

"  If,  therefore,  a  gift  is  made  to  several  persons  in  fee-simple 
as  tenants  in  common,  with  a  Hmitation  over  in  case  they  all  die 
under  age,  the  share  of  one  of  the  devisees  dying  during  minority 
will  devolve  upon  his  representatives,  unless  and  until  the  whole 
die  under  age." 

The  general  principle  therefore  is,  that  if  a  testator  gives  the 
whole  of  his  interest  in  land  or  personalty  to  several  persons  as 
tenants  in  common,  in  such  a  way  that  they  take  vested  interests, 
with  a  gift  over  upon  the  death  of  all  in  certain  events,  cross- 
limitations  wiU  not  be  imphed,  because  in  no  case  can  there  be 
a  partial  intestacy  (i). 

So  in  the  case  of  a  contingent  gift  to  a  class — as  where  property 
is  given  to  such  of  the  children  of  A.  as  attain  twenty-one,  with 
a  gift  over  in  the  event  of  A.  not  having  any  child  who  attains 
twenty-one — the  property  either  goes  to  those  who  acquire  vested 
interests,  or  it  passes  under  the  gift  over,  and  no  question  of 
implying  cross-hmitations  can  arise  (j). 

But  if  the  gift  is  to  two  or  more  named  persons  as  tenants  in 
common,  and  the  interests  given  are  contingent,  with  a  gift  over 
in  the  event  of  all  dying  before  their  interests  become  vested, 
the  event  of  one  dying  before  attaining  a  vested  interest  is  not 
provided  for,  and  this  affords  a  ground  for  implying  cross-hmita- 
tions to  supply  the  gap  (k). 

Again,  where  property  is  given  to  several  named  persons  as  tenants 
in  common  during  their  respective  hves,  with  separate  remainders 
to  their  issue,  and  if  they  aU  die  without  leaving  issue,  then  over, 
cross-limitations  wiU  be  implied  between  the  primary  legatees  (or 
devisees)  and  their  families  (I). 


(i)  Shcy  v.  Barries,  3  Mer.  335 ; 
Templeman  v.  Warrington,  13  Sim.  267  ; 
Oohen  v.  Waley,  15  Sim.  318  ;  Baxter  v. 
Losh,  14  Bea.  612  ;  Bromhead  v.  Hunt, 
2  J.  &  W.  459 ;  Edwards  v.  Tuck,  23 
Bea.  268 ;  Beaver  v.  Nowell,  25  Bea. 
551 ;  Re  Ruhbins,  78  L.  T.  218  ;  79  L.  T. 
313.  The  decision  in  Beamnan  v.  Stock, 
2  Ba.  &  Be.  406,  is  contrary  to  principle. 
Most  of  the  oases  above  cited  are  stated 
and  commented  on  at  length  in  previous 
editions  of  this  work. 

(j)  Mair  v.  QuiUer,  2  Y.  &  C.  C.  C.  465. 

(k)  Scott  V.  Bargeman,  2  P.  W.  68  ; 
Graves  v.  WaUrs,  10  Ir.  Eq.  R.  234.  In 
Machell  v.  Winter,  3  Ves.  236,  536, 
where  there  was  an  express  clause  of 
accruer  in  certain  events,  but  not  in  all, 


there  was  a  difference  of  opinion  be- 
tween Sir  B.  P.  Arden,  M.R.,  and  Lord 
Loughborough  on  the  question  whether 
the  shares  were  vested  or  not.  The 
M.R.  adhered  to  his  opinion  in  Booth  v. 
Booth,  4  Ves.  402.  Mr.  Jarman  appears 
to  have  disapproved  of  the  decision  in 
Scott  V.  Bargeman,  and  to  have  con- 
sidered it  inconsistent  with  Schenck  v. 
Legh,  5  Ves.  452,  9  Ves.  300  ;  Bayard  v. 
Smith,  14  Ves.  470  ;  and  Skey  v.  Barnes, 
supra,  but  his  views  have  not  been 
adopted  by  the  Courts.  See  Vize  v. 
Stoney,  1  Dr.  &  W.  348;  Graves  v. 
Waters,  supra. 

i.1)  Re  Clark's  Trusts,  32  L.  J.  Ch. 
625;  Be  Ridge's  Trusts,  l,.R.,7Ch.  665. 
As  to  the  cases  where  a  gift  of  income 
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But  cross-limitations  will  not   be  implied  so  as  to  divest  a  chapter  xix. 

vested  interest  (m).  Vested 

In  Turner  v.  Frederick  (n)  a  testator  gave  two  shares  of  his  re-  interest  not 
^   '  °  divested, 

siduary  real  and  personal  estate  upon  trust  for  his  two  daughters  Separate  gifts 

A.  and  L.  "  respectively  "  for  their  lives,  and  after  the  decease  of  °"''"'- 
his  said  daughters  "  respectively  "  in  trust  for  the  maintenance  of 
their  "  respective  "  children  until  such  children  should  "  respec- 
tively "  attain  the  age  of  twenty-one,  and  then  to  divide  the 
principal  amongst  such  children  "  respectively  "  as  should  attain 
that  age,  but  if  all  the  children  of  his  said  daughters  "  respectively  " 
or  both  of  them,  should  die  under  the  age  of  twenty-one,  then 
"  the  said  trust  money  "  was  to  be  held  upon  the  trusts  therein 
mentioned.  A.  survived  the  testator  and  died  leaving  children 
who  attained  twenty-one ;  then  L.  died  without  issue ;  it  was 
held  that  cross  limitations  were  not  to  be  implied,  and  that  as  the 
ultimate  trust  failed  for  uncertainty,  there  was  an  intestacy  as  to 
L.'s  share.  In  this  case  the  repeated  use  of  the  words  "  respective  " 
and  "  respectively  "  shewed  that  the  testator  intended  the  shares 
to  devolve  independently  of  one  another,  while  the  partial  intestacy 
was  not  caused  by  any  gap  in  the  limitations,  but  by  the  failure  of 
the  testator  to  describe  the  ultimate  legatees  with  sufficient  clearness. 

In  Sutton  V.  Sutton  (o)  land  held  for  a  long  term  of  years  was  Accrued 
appointed  to  three  persons  in  severalty,  with  express  cross-re-  ^  *''^^' 
mainders  in  the  event  of  any  of  them  dying  without  leaving  issue 
living  at  the  time  of  his  decease,  and  a  gift  over  providing  that  if 
all  of  them  should  die  without  leaving  issue  living  at  the  death  of 
the  survivor,  then  the  lands  appointed  to  them,  and  also  the  part 
or  portions  of  the  said  lands  which  should  come  to  the  survivors  or 
survivor  by  reason  of  any  of  them  dying  without  leaving  issue  living 
at  his  death,  should  go  to  certain  persons  therein  named.  It  was 
held  that  cross-remainders  were  not  to  be  implied  with  reference 
to  the  accrued  shares. 

In  Be  Hudson  (f)  the  principle  on  which  cross  executory  limita-  Re.  Hudson. 
tions  are  implied  was  fully  considered.     In  that  case  a  testator 
gave  his  real  and  personal  estate  to  trustees  upon  certain  trusts 
for  the  benefit  of  his  wife,  and,  subject  thereto,  upon  trust  during 
the  lives  of  his  five  children  and  the  survivors  to  divide  the  income 

to  A.  and  B.  in  equal  shares  for  their  (o)  30  L.  R.  Ir.  261. 

lives    creates    a   joint     tenancy,     see  (p)  20    Ch.    D.    406.      See  also    Re 

Chap.  XLIV.  Rubbins,  78  L.  T.  218 ;  79  L.  T.  313, 

(m)  Re  Clark's  Trusts,  supra.  referred  to  in  Chaps.  XLII.,  XLIV. 

{»)  5  Sim.  466. 
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into  five  equal  parts,  and  to  pay  one-fifth  to  each,  if  living,  or,  if 
dead,  to  their  respective  children  or  issue,  the  latter  taking  equally 
between  them  in  classes  the  fifth  share  -which  their  parent  if  living 
would  have  taken  ;  and  if  any  of  the  testator's  children  died  with- 
out leaving  children  or  issue,  or  such  issue  should  fail  during  the 
period  aforesaid,  the  share  of  such  children  or  issue  should  belong 
to  the  others  of  the  testator's  children  and  their  issue  in  the  same 
way  as  their  original  shares,  and  this  clause  was  to  apply  to 
accruing  as  well  as  original  shares  ',  and  upon  the  death  of  the  last 
surviving  child  upon  trust  to  divide  the  whole  property  among  the 
testator's  grandchildren  per  stirpes.  The  five  children  were 
living  at  the  testator's  death  in  1862  ;  one  of  them  died  in  1863, 
leaving  seven  children,  one  of  whom  died  in  1871,  leaving  one  child 
only,  a  daughter,  who  died  unmarried  during  the  period.  Kay,  J., 
after  reviewing  the  cases,  said  : — 

"  I  deduce  from  these  authorities  the  following  rules  : — • 
"  1.  Cross  executory  limitations  in  the  case  of  personal  estate, 
like  cross-remainders  of  real  estate,  are  only  implied  to  fill  up  a 
hiatus  in  the  limitations,  which  seems  from  the  context  to  have 
been  unintentional. 

"  2.  They  cannot  be  implied — as  of  course  cross-remainders 
could  not — to  divest  an  interest  given  by  the  wiU. 

"  3.  The  existence  of  other  cross-limitations  between  different 
persons  does  not  prevent  the  implication. 

"  i.  But  where  such  express  cross-limitations  are  in  favour  of 
the  very  persons  to  whom  the  implied  cross-limitations  would 
convey  the  property,  that  circumstance  is  of  weight  in  determining 
the  intention. 

"  Instances  in  which  such  a  gap  occurs  are  : — 
"  {a.)  Where  there  is  a  gift  to  several  named  persons  for  their 
respective  lives  as  tenants  in  common,  and  a  gift  over  after  the 
death  of  the  survivor  {q) : 

"  (6.)  Where  in  a  similar  gift  there  are  limitations  over  of  the 
shares  of  the  tenant  for  life  to  their  respective  children  or  issue 
for  limited  interests,  as  for  life  or  in  tail,  and  then  a  gift  over  on 
failure  of  issue  of  them  all  : 

"  (c.)  And  generally  where,  there  being  such  a  gift  over,  the 
preceding  limitations  do  not  provide  for  every  event  except  that 
contemplated  by  the  gift  over,  but  leave  some  gap  which  would 
occasion  an  intestacy  as  to  part  of  the  estate. 

"  In  this  case  there  is  a  cross-limitation  upon  failure  of  any 
(q)  Draycott  v.  Wood,  8  L.  T.  N.  S.  304. 
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stirps  to  the  other  stirpes,  but  there  is  no  cross-limitation  between  chapter  xix. 

the  individuals  of  the  same  stirps,  where  the  Court  is  asked  to 

imply  one.    Therefore  the  difficulty  which  arose  in  Cloche's  Case 

and  Rabbeth  v.  Squire  does  not  exist  here."   And  his  Lordship,  after 

observing  that  where  there  is  an  ambiguity  it  is  proper  to  look  at 

the  consequences  of  either  construction,  and  pointing  out  that  it 

was  hardly  possible  to  beheve  that  it  was  intended  that  any  part 

of  the  income  should  go  to  the  legal  personal  representatives  of 

deceased  grandchildren,  held  that  the  great  granddaughter  took 

only  a  life  interest,  and  that  the  intention  was,  in  the  event  which 

had  happened  of  her  death  leaving  no  issue,  that  her  share  should 

go  equally  among  her  uncles  and  aunts,  and  the  issue  of  deceased 

uncles  and  aunts  per  stirpes,  and  that  the  necessary  cross-limitations 

to  effect  this  must  be  implied. 

VIII. — Implication  of  Gifts  to  Children  and  Issue. — Even  Estate  taU 
under  the  old  law,  where  land  was  devised  to  a  person  for  life,  with  ?°*  implied 
a  devise  over  to  take  effect  in  the  event  of  his  dying  without  issue  referring  to 
Hving  at  his  death,  this  had  no  effect  in  enlarging  his  estate  for  ^g^th* 
life  into  an  estate  tail  (r),  because,  as  Mr.-Jarman  points  out  (s), 
"  the  event  described  is  not  that  by  which  an  estate  tail  is  neces- 
sarily extinguished,  for  such  an  estate  determines  on  the  failure  of 
issue  at  any  time.  The  only  question,  in  such  a  case,  would  be, 
whether  the  words  would  raise  an  estate  by  implication  in  the  issue 
living  at  the  death.  Lord  Hardwicke  suggested  a  point  of  this 
nature  in  Lethieullier  v.  Tracy  (t),  but  the  case  did  not  require  its 
determination.  It  is  clear  that,  where  the  estate  previously  devised 
is  in  fee,  no  such  implication  arises ;  but  this  is  not  quite  conclusive, 
inasmuch  as  the  motive  to  imply  an  estate  tail  in  such  cases  is 
much  less  cogent,  since  the  alternative  construction  gives  the 
prior  devisee  an  estate  in  fee  simple  in  the  event  of  his  leaving 
issue  ;  whereby  he  is  enabled  to  make  a  provision  for  such  issue,  if 
he  leaves  any :  so  that  the  scheme  of  disposition  which  is  thus 
imputed  to  the  testator  is  reasonable,  and  wholly  free  from  the 
inconvenience  and  objection  which  attach  to  a  similar  construction 
where  the  devise  is  for  life  only,  in  which  the  effect  of  rejecting 
the  implication  is,  that,  in  the  event  of  the  first  taker  leaving 
issue,  the  property  is  undisposed  of,  as  it  cannot  go  to  either  himself, 
his  issue,  or  the  ulterior  devisee." 

(»■)  See  LetUeulUer  v.  Tracy,  3  Atk.      L.  R.,  3  H.  L.  121. 
774,  793  ;  Jenkins  v.  Hughes,  8  H.  L.  C.  (a)  Fir.st  ed.  vol.  I.  p  490. 

at  p.   593  ;    Goltsmann  \.   Coltsmann,  (t)  3  Atk.  796. 

J. — VOL.  I.  43 
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cHAPTEB  XIX.  The  effect  of  sect.  29  of  the  Wills  Act,  as  already  mentioned  (m) 
Astoimplying  is  that  if  real  estate  is  devised  to  A.  for  life  and  in  case  he  should 
the^isBi!^."'  ^®  without  issue,  to  B.,  A.  will  take  an  estate  for  life  only,  with 
a  contingent  remainder  to  B.,  to  take  effect  in  the  event  of  A.'s 
dying  without  leaving  issue  at  his  decease.  "  Whether  in  such 
case,"  says  Mr.  Jarman  {v),  "  the  issue,  if  any,  living  at  the  decease 
of  A.  would  take  the  fee  by  implication,  will  remain  to  be  decided. 
Such  a  construction  would  certainly  be  convenient,  as  avoiding 
the  palpable  absurdity  of  making  the  estate  of  the  ulterior  devisee 
depend  on  the  contingency  of  there  not  being  issue ;  and  yet,  in 
the  alternative  event,  giving  the  property  neither  to  A.  himself, 
nor  to  such  issue,  but  leaving  it  to  devolve  to  the  heir-at-law  or 
residuary  devisee  (as  the  case  may  be)  of  the  testator.  There  is, 
however,  no  authority  for  implying  an  estate  in  the  issue  living 
at  the  death  [m),  and  the  contrary  conclusion  seems  rather  more 
consistent  with  principle."  This  view  is  supported  by  Monypenny 
V.  Bering  (w),  where  it  was  argued  that  a  devise  over  in  default 
of  issue  of  A.,  a  tenant  for  Hfe,  to  some  only  of  whose  issue  an 
estate  was  expressly  given,  shewed  that  the  intention  must  have 
been  that  not  some  only  but  all  the  issue  should  take ;  but  Sir 
J.  Wigram,  V.-C,  said,  that,  admitting  such  to  be  the  intention, 
it  furnished  no  sufficient  ground  for  supplying  estates  by  purchase 
to  the  omitted  issue.  He  had  asked  for  but  did  not  get  any 
authority  for  such  a  proposition.  It  seems  quite  clear  that  no 
implication  in  favour  of  the  issue  would  be  made  at  the  present 
day  (a;). 


Personal 
estate. 


It  has  long  been  settled  that  "  if  a  sum  of  money  is  bequeathed 
to  A.  B.  for  life,  and  if  he  dies  leaving  no  issue,  then  to  another, 
that  not  does  raise  any  implication  in  favour  of  the  issue  of  A.  B. ; 
though,  if  he  dies  leaving  issue,  the  gift  over  does  not  take  effect"  {a). 
Accordingly  in  Ranelagh  v.  Ranelagh  (6),  where  legacies  were  given 
to  several  persons  during  their  lives,  with  a  gift  over  in  case  of 
the  demise  of  any  of  them  without  issue,  it  was  held  by  Lord 
Langdale,  M.R.,  that  the  issue  took  nothing  by  implication. 

The  same  rule  applies  where  an  absolute  interest,  and  not  merely 
an  estate  for  life,  is  given.    Thus  in  DowUng  v.  Bowling  (c)  a  testator 


(u)  Ante,  p.  658. 
(v)  First  ed.  vol.  I.,  p.  497. 
(w)  Supra,  p.  673. 
(w)  7  Hare,  588. 
(a;)  See  Scali  v.  SawUns,  post, 
(o)  Per  Lord   GifEord  in  Oreene  v. 
Ward,  1  Russ.  262. 
(6)  12  Bea.   200;    Webster   v.   Parr, 


26  Bea.  236 ;  Neighbour  v.  Thurlow,  28 
Bea.  33  ;  Be  Hayton's  Trusts,  4  N.R. 
54 ;  Seymom  v.  Kilbee,  3  L.  R.  Ir.  33. 
(c)  L.  R.,  1  Eq.  442 ;  1  Ch.  612. 
The  interest  of  each  son  was  held 
to  be  absolute,  subject  to  being  divested 
in  the  event  of  his  dying  without 
leaving  issue. 
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gave  his  residuary  personal  estate  upon  trust  for  his  four  sons,  chaptekxix. 
"  at  the  decease  of  either  without  lawful  issue,  such  share  to  revert 
to  the  remainder  then  living,  or  their  child  or  children  "  :  it  was 
held  by  the  Court  of  Appeal  that  there  was  no  gift  by  implication 
to  the  children  of  any  who  might  die  leaving  issue. 

The  rule  also  applies  even  where  the  testator  obviously  intends  Lapse, 
to  guard  against  lapse.  Thus  in  Cooper  v.  Pitcher  {d)  a  testator 
bequeathed  a  legacy  to  A.,  and  by  a  codicil  provided  that  if  A. 
should  die  in  his  (the  testator's)  lifetime  without  issue,  his  legacy 
should  go  to  other  persons.  A.  died  in  the  testator's  lifetime 
leaving  a  child  :  it  was  held  that  the  child  was  not  entitled  to  the 
legacy.  So  in  Re  Coleman  and  Jarrom  (e)  a  testator  devised 
freehold  property  "  to  all  and  every  the  children  of  my  late  brother 
J.  C,  who  shall  be  living  at  my  decease  or  who  shall  have  died 
in  my  lifetime  leaving  issue  living  at  my  death  "  ;  one  child  of 
J.  C.  died  in  the  testator's  lifetime  leaving  issue  living  at  the 
testator's  death ;  it  was  held  by  Jessel,  M.  R.,  that  they  took 
nothing  by  implication. 

Mr.  Jarman  continues  (/): — "As  no  impUed  estate  [to  the  issue]  as  to  imply- 

arises  (as  we  have  seen)  from  a  limitation  over  in  case  of  the  '"?,S'^'^^/° 
^  '      .  .  .         .  .  ohildren  from 

prior  devisee  or  legatee  dying  without  leaving  issue  at  his  de-  devise  over  in 
cease,  it  should  seem  that  there  is  the  same  absence  of  authorized  ^j^^^  *  ° 
ground  for  implying  a  gift  to  children  from  a  similar  limitation 
over  in  default  of  these  objects. 

"  Accordingly,  in  several  cases  (</),  it  has  been  considered  that  a 
bequest  to  a  person,  and  if  he  shall  die  without  having  children, 
or  without  leaving  children,  (which  means  without  having  had  a 
child  born,  or  without  leaving  a  child  living  at  his  decease)  {h), 

(d)  i  Ha.  485.  tail,  or  an  estate  in  fee  defeasible  on  her 

(e)  4  Ch.  D.  165.  dying  without  issue  living  at  her  de- 
(/)  First  ed.  vol.  I.,  p.  499.  cease  ;  and  the  Court  decided  in  favour 
(g)  Weakley  d.  Knight  v.  Rugg,  7  T.  R.  of  the  latter  construction.     Lord  Eldon, 

322  ;  Doe  d.Barnfield  v.  Wetton,  2  B.  &  C.J.,  observed,  'if  she  had  any  ohildren 
P.  324.  "  In  Weakly  d.  Knight  v.  Riigg,  living  at  the  time  of  her  death,  the 
leasehold  property  was  bequeathed  to  estate  being  given  to  her  in  fee,  she 
A.,  and  in  case  she  died  without  having  would  have  abundant  power  to  provide 
ohildren,  then  over ;  and  it  was  held  both  for  children  and  grandchildren, 
that  A.,  on  the  birth  of  a  child,  was  Nothing,  however,  is  given  to  t/iem  by  this 
absolutely  entitled,  the  only  question  will :  they  are  merely  named  in  the  de- 
discussed  being,  whether  the  words  scription  of  the  contingency  on  whiA  the 
meant  'without  having  a  child  born,'  estate  is  to  go  over.'"  (Note  by  Mr.  Jar- 
or  'without  leaving  a  child  living  at  man.)  See  also  Abram  v.  Ward,  6 
the  death.'  In  Doe  v.  Wetton,  the  Hare,  165,  and  post.  Chap.  LI.,  as  to 
devise  was  to  A.,  her  heirs  and  assigns  gifts  over  on  death  without  leaving 
for  ever  :  but  if  she  should  die  leaving  issue. 

no  chUd,  lawful  issue  of  her  body,  Uv-  (h)  Some  such  words  as  "  then  over," 

ing  at  the  time  of  her  death,  then  over.  seem  to  have  been  accidentally  omitted 

Here   the   only  contested  point   was,  by  Mr.  Jarman  here, 
whether  the  fijrst  taker  had  an  estate 

43—2 
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CHAPTKK  sax. 


Where  the 
prior  gift  to 
the  parent  is 
expressly  for 
life. 


Remark  on 
Ex  partt 
Rogers. 


Ex  parte 

Sogers 

followed. 


does  not  raise  an  implied  gift  in  the  children  ;  but  the  parent 
takes  an  absohite  interest,  defeasibk>  on  his  dying  without  having 
had,  or  without  leaving  a  child,  as  the  case  may  be.  The  rejection 
of  the  implication  in  such  a  c«se  is  not  (as  already  pointed  out) 
productive  of  any  absurdity  ;  for  it  supposes  the  t^-stator,  by  making 
tlie  interest  of  tke  legatee  indefeasible  on  his  having  or  leaving  a 
child,  to  intend  that  if  there  are  children,  he  shall  have  the  means 
of  providing  for  them. 

"  But  it  seems  that  where  the  language  of  the  will  necessarily 
confines  the  interest  of  the  parent  to  his  life,  the  Courts  will  lay 
hold  of  slight  circumstances  to  raise  a  gift  in  the  children,  and 
thereby  avoid  imputing  to  the  testator  so  extraordinary  an  intention 
as  that  the  devisee  or  legatee  over  is  to  become  entitled  if  the 
first  taker  have  no  child,  but  that  the  property  is  not  to  go  to 
tiie  child,  if  there  be  one,  or  its  parent. 

"  Thus,  where  (»)  a  t«stator  havuig  by  his  will  bequeathed 
l,000i.  to  his  niece  A.,  by  a  codicil,  reciting  that  she  had  married 
indiscreetly,  and  that  he  intended  to  withdraw  the  legacy  out 
of  her  power  to  dispose  of  it,  and  out  of  the  power  of  her  husband 
so  to  do,  did  therefore  direct  his  executors  to  secure  his  said  niece 
the  interest  of  the  said  1,000?.  independently  of  hei  husband, 
by  placing  out  that  sum  in  trust  for  his  niece,  she  to  enjoy  the 
interest  or  dividends  during  her  life,  and  at  her  decease,  witJtotit 
child  or  children,  the  principal  and  interest  to  be  divided  among 
such  of  her  sisters  as  should  be  then  living.  Sir  T.  Plumer,  M.R., 
was  of  opinion  that  by  the  combined  effect  of  the  will  and  codicil, 
he  was  justified  in  saying  that  the  children  took  the  legacy  by 
necessary  implication. 

"  Here,  the  implication  was  evidently  aided  by  the  testator's 
prefatory  expressions  in  the  codicil,  wliich  showed  that  he  did 
not  intend  to  deprive  his  niece  of  the  legacy  bequeathed  by  the 
will,  but  merely  to  qualify  it  in  a  manner  suited  to  her  altered 
condition." 

Again,  in  Kinsella  v.  Caffirey  (j),  where  a  testator  gave  50Z.  a  year 
each  to  L.  and  T.  for  their  lives,  and  on  the  death  of  either  leaving 
issue  (construed  children)  his  annuity  to  go  to  such  issue ;  but 
if  L.  or  T.  should  die  leaving  no  issue  at  his  death,  his  annuity 
was  to  go  to  tlie  survivor  for  his  life,  and  if  both  should  die  leaving 


(•")  Ex  parte  Sogers.  2  Mad.  449. 
"  Some  of  the  positions  advanced  in  the 
judgment  ui  this  case  must  bo  rweived 
with  an  impUed  qnaUGoation."  (Note 
by  Mr.  Jarmon.)    Seo  the  remarks  on 


Ex  parte  Soge)s  in  Lee  v.  Bust;  2  D.  M. 
&  G.  810,  and  )rebst»  v.  Pan;  20  Boa, 
230. 

0)  11  Ir.  Ch.  Rep.  164.     See  Clump 
V.  Cluanp,  30  L.  E.  Ii-.  72  (deed). 
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no  issue,  or  leaving  such  and  such  issue  should  die  under  twenty-  chapter  xix. 
one,  both  annuities  were  to  sink  into  the  residue.  T.  died  un- 
married, and  afterwards  L.  died,  leaving  children.  It  was  held 
by  C,  Smith,  M.R.  Ir.,  that  L.'s  children  were  entitled  by  impli- 
cation to  T.'s  annuity.  He  stated  the  general  rule  thus  :  "  First, 
where  there  is  an  indefinite  bequest  to  the  parent,  and  if  he  die 
without  having  or  leaving  children,  to  B.  In  that  case  it  is  clear 
that  the  children  do  not  take  any  interest  by  implication.  Secondly, 
if  there  is  a  bequest  to  the  parent  for  life,  and  if  he  die  without 
having  or  leaving  children,  to  B  :  if  the  parent  dies  leaving  children, 
they  are  not  entitled  by  implication  {k).  Thirdly,  if,  however, 
in  a  case  such  as  I  have  last  mentioned,  there  are  matters  on  the 
face  of  the  will  to  raise  an  inference  in  favour  of  the  children, 
the  Court  is  at  liberty  to  consider  these  circumstances  in  connection 
with  the  bequest  over,  in  the  event  of  the  parent  dying  without 
having  or  leaving  children,  although  such  bequest  over,  by  itself, 
is  not  sufficient  to  justify  the  Court  inferring  a  gift  in  favour  of 
the  children." 

Accordingly,  in  SealS  v.  RawUne  {I),  where  a  testator  gave  free- 
hold property  upon  trust  for  his  niece  for  life,  and  after  her  decease, 
"  she  leaving  no  child  or  children,"  he  gave  it  to  other  persons, 
it  was  held  that  there  was  no  gift  by  implication  to  her  two  children 
who  survived  her. 

It  follows  from  the  general  rule  as  above  stated,  that  if  a  testator 
bequeaths  property  to  A., "  but  if  he  shall  die  in  my  lifetime  without 
leaving  children,"  then  to  B.,  and  A.  dies  in  the  testator's  lifetime 
leaving  children,  they  take  nothing  by  implication  (m). 

In  M'Clean  v.  Simpson  (n),  there  was  a  bequest  to  A.,  with 
a  direction  that  if  he  died  before  the  will  took  effect,  "  without 
leaving  any  children  lawfully  to  inherit,"  his  share  should  fall  into 
residue  ;  he  died  before  the  testator,  leaving  children,  and  it  was 
held  that  they  took  the  bequest  by  implication. 

It  was  decided  in  one  case,  that  a  devise  by  a  testator,  "  in  Whether  a 
case  his  wife  should  be  encemte  with  one  or  more  children  at  the  after-born 
time  of  b's  death,  to  such  child  or  children,"  implied  a  gift  to  P^'^^^J'^^ 
any  children  born  after  the  date  of  the  will  though  before  the  testator's  gift  to 
death,  on  the  ground  that  it  was  impossible  to  suppose  the  father  P^*'™""* 

(i)  See  Sparkes  v.  Eeslal,  24  Bca.  218.  Rawlins'  Trusts,  45  Ch.  D.  299.    See 

In  Wetherell  v.    Wetherell,  4  Gift  51,  also  Be  Hayton'a  Trusts,  4  N.  R.  54. 

1   D.   J.   &   S.  134,  the  grandchildren  (m)  Addison  v.  Busk,   Lee  v.  Busk, 

appear  to  have  taken  by  express  gift,  14  Bea.  459  ;  2  D.  M.  &  G.  810;  Cooper 

and  not  by  implication.  v.  Pitcher,  4  Ha.  485. 

(/)  [1892]    a;  ,C.  342,   affirming  the  (n)  19  L.  R.  Ir.  528. 
(looision  of  the  Court  of  Appeal  in  Be 
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CHAPTEB  XIX.  would  provide  for  a  posthumous  child,  leaving  children  in  esse 
unprovided  for  (o).  But  in  Doe  v.  Blakiston  v.  Haskwood  (p),  the 
Court  of  C.  P.  unanimously  overruled  that  decision,  thinking 
that  in  such  a  case  the  testator  never  contemplated  the  birth 
of  children  in  his  lifetime,  and  never  intended  to  provide  for  them 
by  his  will :  the  will  was  made  in  contemplation  of  a  particular 
combination  of  circumstances,  which  not  having  happened,  the 
■will  failed.  However,  in  a  subsequent  case  (q),  Blackbume 
(L.C.  Ir.),  though  not  called  upon  to  decide  the  point,  expressed 
a  preference  for  the  elder  authority. 


Trust  for 
infants  during 
minority. 


Implication 
arising  from 
a  series  of 
limitations. 


Beneficial  gift 
to  executor. 


IX. — Miscellaneous  Cases. — In  Newland  v.  Shephard  (r),  an 
absolute  gift  of  real  and  personal  estate  to  the  testator's  grand- 
children was  implied  from  a  direction  to  the  trustees  to  apply  the 
"  produce  "  and  interest  for  their  maintenance  and  benefit  during 
minority.  But  the  decision  has  been  questioned  (s).  In  Atkinson 
V.  Paice  (t),  Peat  v.  Powell  (m),  and  Hale  v.  Beck  (v),  absolute 
interests  were  implied  from  gifts  to  trustees  in  trust  for  A.  until  he 
should  attain  twenty-one  {w).  But  these  cases  seem  to  be  of  doubt- 
ful authority.  In  Re  Hedley's  Trusts  {x)  a  testatrix  gave  her  residue 
to  a  trustee  upon  trust  for  her  daughter  till  she  should  attain  the  age 
of  twenty-one  or  marry,  and  it  was  held  by  Hall,  V.-C,  that  there 
was  no  implied  gift  of  the  capital  to  her. 

Where  a  will  contains  a  series  of  limitations,  or  trusts,  in  favour 
of  a  class  of  persons,  such  as  the  testator's  own  children  {y),  or  the 
children  of  another  person,  or  even  in  favour  of  persons  who  are 
strangers  in  blood  to  one  another  (z),  from  which  it  appears  that 
the  testator  intended  the  limitations  or  trusts  to  be  similar,  words 
may  be  supplied  to  produce  this  result.  The  cases  have  been 
already  considered  (a). 

The  cases  in  which  executors  take  the  residue  of  their  testator's 
estate  for  their  own  benefit,  without  any  gift  to  them,  are  considered 
elsewhere  (6). 

If  a  testatrix  gives  her  residue  to  her  executors  beneficially,  and 


(o)  White  V.  Barber,  5  Burr.  2703. 

(j))  10  C.  B.  544. 

(g)  Re  Lindsay,  6  Irish  Jurist,  97  ; 
see  also  Alleyne  v.  Alleyne,  2  Jo.  &  Lat. 
544  ;  Qoodfdlow  v.  Oood/ellovi,  18  Bea. 
356  ;  Browne  v.  Oroombridge,  4  Madd. 
495.     Post,  CJhap.  XLII. 

(r)  2  P.  W.  194. 

(a)  Ante,  p.  646. 

(0  1  Br.  C.  C.  91. 

(«)  1  Ed.  479. 


(v)  2  Ed.  229. 

(w)  See  also  Tunaley  v.  Bodi,  3  Dr. 
720. 

(a;)  25  W.  R.  529. 

(y)  As  in  Sweeting  v.  Prideaux,  ante, 
p.  589. 

(z)  As  in  Mellor  v.  Daintree,  33  Ch. 
D.  198. 

(a)  Ante,  pp.  688  spq.  See  also 
Dailies  v.  Hopkins,  2  Bea.  276. 

(ft)  Chap.  XXL,  and  ante,  p.  498. 
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by  codicil  appoints  an  additional  executor,  this  will  not  entitle  him  chapter  xix. 
to  share  in  the  residue  (c) . 

Before  the  Land  Transfer  Act,  1897,  if  a  testator  directed  (expressly  Devise  to 
or  impKedly)  that  his  land  should  be  sold,  and  appointed  executors  f^^'i?*?™ 
to  act  in  carrying  out  the  intentions  of  his  will,  this  gave  them  the  trust  for  sale. 
legal  estate,  and  they  could  make  a  good  title  on  a  sale  (d). 

Where  a  testator  gives  property  upon  trust  for  sale,  and  directs  Trust  for 
the  proceeds  of  sale  to  be  invested,  and  the  proceeds  to  be  paid  to  conversion 

^      .  .  '  .^  -^  .      not  executed. 

A.  for  life,  with  power  to  postpone  conversion,  the  general  rule  is 
that,  until  conversion,  A.  is  by  implication  entitled  to  the  income 
of  the  unconverted  property  (e). 

A  gift  of  property  to  A.  absolutely,  followed  by  a  direction  that  Trust  for  sale 
on  any  sale  of  it  A.  shall  pay  B.  1,000?.  out  of  the  proceeds,  does  °°*  ™pli«<i. 
not  create  any  implied  trust  or  obligation  to  sell  {/). 

A  testator  devised  land  to  his  son  A.  contingently  on  his  attaining  Bevocation. 
twenty-six,  the  rents  to  be  applied  for  his  maintenance  in  the 
meantime  ;  if  A.  died  before  attaining  twenty-six,  the  land  was 
to  go  to  another  son,  B.,  and  the  testator  appointed  his  daughter 
residuary  devisee.  By  a  codicil  the  testator  revoked  all  gifts  in 
favour  of  A.,  and  in  lieu  thereof  gave  him  a  rent-charge :  A.  attained 
twenty-six :  it  was  held  that  B.  did  not  take  any  interest  in  the 
land,  and  that  it  went  to  the  residuary  devisee  (gr). 

Except  in  those  cases  in  which  a  definite  rule  of  construction  has  Conjeoture 
been  established  {h),  a  gift  will  not  be  implied  from  mere  conjecture,  °°  ^"  "'^^  ' 
however  probable  it  may  be  that  if  the  contingency  had  been 
brought  to  the  testator's  mind  he  would  have  provided  for  it  (i). 

If  a  testator  declares  that  his  heir-at-law  shall  not  take  any  part  Implication 
of  his  real  estate,  or  that  none  of  his  next-of-kin  shall  take  any  part  "f.^'f"^"^''* 
of  his  personal  estate,  this  is  nugatory  and  void  (k),  and  cannot 
operate  by  implication  so  as  to  give  the  crown  a  right  to  the  real  or 
personal  estate  {M).     But  a  declaration  excluding  one  or  some  only 
of  the  next-of-kin,  if  made  in  clear  and  appropriate  language  {I),  is 

(c)  Hilkrsdon  v.  Grove,  21  Bea.  518,  (t)  Morrison  v.  Morrison,  2  Y.  &  C. 

referred  to  ante,  p.    178,  n.   (I),  and  C.  C.  652. 

post,  p.  684.  ('t)  The  general  principle  is  stated  in 

{d)  bavies  to  Jones  and  Evans,  24  Pickering   v.    Lord   Stamford,    3    Ves. 

Ch.    D.    190,   following   principle  laid  492,  ante,  p.  550.     See  also  Chap.  XXI. 

down  in  Oates  v.   Cook,   Burr.    1684  ;  (hh)  Per  Stuart,  V.-C,  Lett  v.  Ran- 

Bush   V.  AUen,   5   Mod.    63  ;    Doe   v.  doll,  3  Sm.   &  G.   at  p.  89,  citing  A. 

Oillard,  5  B.   &  Aid.  785  ;   Anthony  v.  0.  v.  Henchman,  3  Myl.  &  K.  485. 

Rees,  2  Cr.  &  J.  75.  (I)  In  Sykes  v.  Sykes,  L.  R.,  3  Ch. 

(e)  See  Chap.  XXII.  301 ;  Ramsay  v.  Shelmerdine,  L.  R.,  1 

if)  Re  Elliot,  12  Times  L.  B.  497.  Eq.  129  ;  GoiUd  v.  Oould,  32  Bea.  391 ; 

{g)  McKay  v.  McKay,  [1901]  1  Ir.  and   Re   Holmes,   62   L.    T.   383,   the 

g,_  109.  respective   testators   did   not   express 

(h)  Such  as  the  rules  discussed  in  their  intention  with  sufficient  clearness, 
the  earlier  sections  of  this  chapter. 
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OHAPTBE  XIX.  valid,  and  operates  as  a  gift  by  implication  to  the  rest  of  tbe  share 
of  those  who  are  excluded  (m).  The  question  whether  the  widow 
of  a  testator  is  excluded  from  participation  in  undisposed-of  per- 
sonalty by  a  provision  being  made  for  her  in  satisfaction  of  all 
claims  on  the  testator's  estate,  is  discussed  elsewhere  (w). 

There  may  be  an  implied  gift  of  an  easement  by  a  devise  of  land, 
corresponding  to  an  implied  grant  by  deed.  Thus,  if  the  owner 
of  land  devises  part  of  it  to  A.  and  part  to  B.,  and  B.  can  only  reach 
his  part  by  going  over  A.'s  part,  he  is  entitled,  by  implication, 
to  use  a  way  used  by  the  testator  for  the  purpose  of  access  to  the 
land  during  his  lifetime  (o).  "So  where  a  testator  being  the  owner 
of  a  house  and  an  adjoining  field  devises  the  house  to  A.  and  the 
field  to  B.,  B.  is  not  entitled  to  obstruct  the  light  coming  to  the 
windows  of  the  house  over  the  field  (p). 


Devise  o£ 
easement  by 
implication. 


Exclusion  by 
implication. 


Where  there  is  a  gift  to  persons  as  a  class,  the  question  sometimes 
arises  whether  a  particular  person  is  excluded  from  the  class,  by 
implication  from  the  context.  In  Hanna  v.  Bell  {qj  an  eldest  son 
was  held  to  be  excluded  from  a  gift  of  residue  to  "  all  my  children 
who  shall  attain  twenty-one,"  the  gift  over  being  supposed  to  shew 
that  he  was  not  included  iii  the  class  :  the  wording  of  the  will  was 
special.  In  Reay  v.  Rawlinson  (r)  the  testator  made  a  very 
informal  will,  by  which  in  effect  he  devised  the  D.  estate  to 
his  sister's  eldest  son,  and  directed  the  rest  of  the  estate  to  be  sold 
and  divided  equally  among  his  sister's  family  (meaning  her  children) ; 
it  was  held  that  the  eldest  son  was  not  excluded. 


(m)  Vadiell  v.  Breton,  5  Br.  P.  C.  51 ; 
Lett  V.  Randall,  supra  ;  Bund  v.  Oreen, 
12  Ch.  D.  819  ;  Be  Taylor,  52  L.  T.  839. 
The  case  of  Johnson  v.  Johnson,  4  Bea. 
318  (if  it  decided  the  point)  may  be 
considered  overruled.  Vachell  v.  Bre- 
ton was  a  strong  decision  and  its  prin- 
ciple would  probably  not  be  extended 
at  the  present  day. 


(»)  Ante,  p.  550. 

(o)  Pearson  v.  Spencer,  3  B.  &  S.  761. 
As  to  the  rights  of  the  parties  where 
there  are  several  ways,  or  no  way,  see 
Bolton  V.  Bolton,  11  Ch.  D.  968. 

(p)  Phillips  V.  Ia)w,  [1892]  1  Ch. 
47. 

(?)  7  Ir.  Ch.  208. 

(r)  29  Bea.  88. 
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I.  —  Construction  of  Gifts  by  Reference. — The  effect  of  ReferenUai 
referential  expressions  of  certain  kinds  will  be  discussed  in  ^^P''^^"""" 
subsequent  chapters  of  this  treatise.  Executory  trusts  are  part  of 
the  subject  of  Chapters  XXIV.  and  XL.  Additional  and  sub- 
stituted legacies  (which  sometimes  take  the  form  of  gifts  by 
reference)  are  discussed  in  Chapter  XXX.,  and  the  effect  of 
accruer  clauses  in  Chapter  LV. 

Leaseholds  or  chattels  personal  are  sometimes  bequeathed  to  Personal 
or  in  trust  for  "  such  person  or  persons  as  shall  be  entitled  to  "  be**ueathcd 
certain  real  estate,  either  under  the  same  will,  or  under  some  other  so  as  to 
settlement.     The  most  important  cases  of  this  description  occur  estate '^'^^ 
where  the  real  estate  is  limited  by  way  of  strict  settlement,  and  in 
sach  cases  the  only  question  which  usually  arises  is  as  to  the  time 
when  and  the  person  in  whom  the  leaseholds  or  chattels  absolutely 
vest.     This  question  is  discussed  later  (a).     Cases  also  happen 
where  the  real  estate  is  not  devised  in  strict  settlement,  but  is 
subject  to  simpler  limitations,  as  where  it  is  settled  on  a  person  for 
life,  with  remainder  to  his  children  absolutely.     In  such  cases  the 
question  arises  how  far  the  rules  governing  the  real  estate  apply 
to  the  leaseholds  or  chattels.     Thus,  in  Holmes  v.  Prescott  (6),  a 
testator  devised  freeholds,  as  to  one-fifth  to  J.  H.  for  life,  with 
remainder  to  all  and  every  her  child  and  children  who,  being  a  son 
or  sons,  should  attain  twenty-one,  and  bequeathed  leaseholds  upon 
trust  for  such  person  or  persons  as  from  time  to  time  should  be 
entitled  to  the  freeholds,  and  to  go  in  the  same  manner,  or  as  near 
thereto  as  the  rules  of  law  and  equity  would  permit.     J.  H.  died, 

(a)  Post,  p.  692.  (6)  33  L.  J.  Ch.  264. 
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leaving  one  child,  W.  H.,  a  son,  who  was  then  under  twenty-one, 
but  subsequently  attained  that  age.  The  will  having  been  made 
before  the  Contingent  Eemainders  Act,  1877,  the  devise  of  the  free- 
holds failed  as  to  W.  H.,  but  two  questions  arose  as  to  the  leaseholds, 
namely :  (1)  Whether  W.  H.  took  a  share  of  the  corpus  of  the 
leaseholds,  and  (2)  whether  he  took  a  share  of  the  intermediate 
rents  of  the  leaseholds.  Wood,  V.-C,  answered  the  former  question 
in  the  afiirmative,  and  the  latter  in  the  negative.  It  was  argued 
that  as  the  leaseholds  were  given  to  the  person  entitled  to  the 
freeholds,  it  followed  that  if  W.  H.  did  not  take  the  freeholds  he 
could  not  take  the  leaseholds,  but  the  V.-C.  said  that  the  freeholds 
and  leaseholds  were  given  to  the  same  person,  and  although  there 
was  a  rule  of  law  which  prevented  the  gift  of  the  freeholds  taking 
effect,  there  was  no  such  rule  as  to  the  leaseholds.  With  regard 
to  the  intermediate  rents,  on  the  other  hand,  the  V.-C.  held  that 
this  reasoning  did  not  apply :  "  it  is  one  thing  to  say  that  when, 
by  operation  of  law,  limitations  fail  in  taking  their  complete  effect 
as  to  real  estate,  it  is  not  necessary  that  they  should  so  fail  as  to 
personal  estate  ;  and  it  is  another  thing  to  say  that  when  the  legal 
construction  would  give  a  certain  interest  in  the  real  estate,  you 
can,  imder  a  limitation  like  this,  adopt  a  different  construction  as 
to  the  leaseholds,  or  hand  them  over  to  any  other  person  than  to 
him  who,  by  construction,  would  take  the  real  estate.  It  appears 
to  me  that  there  is  a  substantial  difference  between  the  two  points 
as  to  whether  or  not  the  limitations  would  fail  as  to  the  corpus, 
and  whether  or  not  the  interim  income  would  be  taken  by  the 
persons  actually  entitled  to  the  real  estates  under  these  limitations, 
in  the  event  of  my  considering  that  the  gift  of  the  freeholds  is  con- 
tingent." The  V.-C.  came  to  the  conclusion  that  the  gift  of  the 
freeholds  was  contingent,  and  it  followed  that  W.  H.  was  not  entitled 
to  any  share  of  the  interim  rents  of  the  leaseholds,  although  if  the 
trusts  of  the  leaseholds  had  been  declared  directly,  and  not  by 
reference,  he  would  have  been  entitled  to  his  share  of  the  rents  (c). 
Where  leaseholds  are  bequeathed  to  follow  real  estate,  and  there 
is  a  gap  in  the  limitations,  so  that  the  vesting  of  the  real  estate 
is  suspended,  the  interim  income  of  the  leaseholds,  in  accordance 
with  the  general  rule  stated  elsewhere  (d),  falls  into  residue.  Thus, 
in  Hodgson  v.  Bective  (e),  real  estate  was  devised  to  the  second  son  of 
A.  for  life,  with  remainder  to  his  issue  in  tail  male,  and  in  default 
of  such  issue  to  B.  the  leaseholds  were  bequeathed  upon  trust  to 


(c)  See  Chap.  XLII. 

(d)  Chaps.  XXV.,  XXIX.- 


(e)  1  H.  &  M.  376.     The  report  in 
32  L.  J.  Oh.  489  is  better. 
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correspond  to  the  limitations  of  the  real  estate :  A.  having  no  chapter  xx. 
second  son,  the  vesting  was  suspended  during  A.'s  lifetime  :    it 
was  held  by  Wood,  V.-C,  that  the  interim  income  of  the  chattels 
real  fell  into  the  general  residue  of  the  testator's  personal  estate  (/). 

Personal  property  is  sometimes  given  by  will  to  a  person  described  Legatee 
by  reference  to  the  limitations  of  a  settlement  of  land  ;  if  the  limita-  described  by 

rCIB'TGIlCC 

tions  of  the  settlement  are  subsequently  altered,  the  question  who 
is  entitled  to  the  legacy  may  be  a  difficult  one  (g). 

Personal  property  is  sometimes  given  to  a  class  of  persons,  with  Exoepiion 
the  exception  of  any  member  who  becomes  entitled  to  certain  o™™raon 
specified  property.     It  seems  that  as  a  general  rule  such  a  clause  "  entitled  " 
will  be  construed  in  the  same  way  as  if  it  were  a  shifting  clause,  or  property, 
clause  of  forfeiture ;    that  is  to  say,  the  words  will  be  construed 
according  to  their  primary  and  natural  meaning  {h).    Thus,  if 
there  is  a  gift  to  the  children  of  the  person  who  at  the  death  of  the 
testator  shall  be  tenant  for  life  of  a  certain  estate,  "  other  than  an 
eldest  or  only  son  for  the  time  being  entitled  in  tail  in  remainder 
expectant  on  the  death  of  his  parent,"  this  exception  does  not 
exclude  an  only  son  who,  by  reason  of  a  forfeiture  committed  by 
his  father,  has  never  become  tenant  in  tail  in  remainder  (i).     But 
a  different  principle  of  construction  applies  in  the  case  of  portions 
under  a  settlement,  for  if  the  portions  are  limited  by  a  person  in 
loco  parentis,  in  favour  of  children,  except  an  eldest  son,  becoming 
entitled  to  the  estate  under  the  settlement,  the  doctrine  of  Chadwick 
v.  Doleman  applies  (j).    It  follows  that  if  a  younger  son  succeeds 
to  the  estate,  not  under  the  settlement,  but  by  descent,  the  ordinary 
principle  of  construction  applies  (k). 

"  Entitled  "  prima  facie  means  "  entitled  in  possession  "  (Z).  But  Meaning  of 
in  a  case  where  the  personalty  was  reversionary,  the  exception  of 
a  child  "  entitled  on  his  father's  decease "  was  held  to  exclude  a 
son  who  became  entitled  in  possession  to  the  realty  before  the 
reversion  fell  in,  although  on  his  father's  death  he  was  only  entitled 
in  remainder  (m). 

Residuary  gifts  are  sometimes  made  by  way  of  reference,  as  in  Gifts  of 
Re  lAndo  {n).    There  a  testatrix  was  entitled  to  a  settled  fund  r^erenoe.^ 

(/)  The  decree  is  stated  in  10  H.  L.  C.  (j)  This  is  discussed  in  Chap.  XLII. 

659  ;    this  part  of  the  decree  was  not  (k)  Sing  v.  Leslie,  2  H.  &  M.  68. 

appealed  against.  (I)    Chorley    v.    Loveband,    33    Bea. 

(g)  Be  Oroker,  Ir.  R.,  2  Eq.  58.  189  ;   Vmbers  v.  Jaggard,  L.  R.,  9  Eq. 

(h)    See    Chap.     XXXVIII,   sec.    i.  200. 
SMtttkworth  v.  Murray,  [1901]    1  Oh.  (m)  Be  Orylls'  Trusts,  L.  R.,  6  Eq. 

819;  s.c,  sub  nom.  Law  Union  v.  Hill,  589. 
[1902]  A.  C.  263.  (n)  59  L.  T.  462.    See  also  Be  Donald, 

(i)  Johnson  v.  FoiUds,  L.  E.,  5  Eq.  53  Sol.  J.  673. 
268. 
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subject  to  the  life  interest  of  A. ;  by  her  will  she  bequeathed  her 
reversionary  interest  upon  certain  trusts  for  A.'s  issue,  and  declared 
that  A.  might,  by  deed  or  will,  appoint  the  income  of  the  fund  to 
any  future  wife  for  life  :  by  a  codicil  the  testatrix  gave  her  residue 
upon  the  like  trusts  in  favour  of  A.  and  his  issue  as  were  contained 
in  her  will  with  reference  to  the  settled  fund.  A.  married,  and  by 
deed  appointed  the  income  to  his  wife.  It  was  held  (1)  that  A. 
did  not  take  a  life  interest  in  the  residue ;  and  (2)  that  the  appoint- 
ment of  the  income  to  his  wife,  being  in  the  nature  of  a  jointure, 
did  not  take  effect  until  after  his  death. 

In  Re  Courtauld's  Estate  (o),  a  testator  gave  various  legacies,  and 
then  gave  his  residuary  personal  estate  in  trust  for  the  legatees  in 
proportion  to  the  amounts  of  their  legacies.  By  a  codicil  he  re- 
voked two  of  the  legacies,  and  in  substitution  for  them  gave  increased 
sums  upon  the  same  trusts  as  those  declared  concerning  the  revoked 
legacies :  it  was  held  that  the  residue  was  divisible  among  the 
legatees  in  the  same  way  as  if  the  substituted  legacies  had  been 
given  by  the  will. 

In  Hillersdon  v.  Grove  (p),  a  testatrix  appointed  A.  and  B.  her 
executors,  and  gave  all  the  residue  of  her  property  "  to  my  executors 
A.  and  B.  "  :  by  a  codicil  she  appointed  C.  an  additional  executor 
and  trustee,  and  directed  that  her  wiU  should  take  effect  in  the 
same  manner  as  if  his  name  had  originally  been  inserted  therein 
as  a  third  trustee  and  executor ;  she  bequeathed  to  him  a  legacy 
for  his  trouble  :  it  was  held  that  he  took  no  interest  in  the  residue. 

As  a  general  rule,  it  seems  that  the  Court  must  follow  strictly  the 
terms  of  a  gift  by  reference,  if  they  are  explicit,  although  the  result 
may  be  contrary  to  the  testator's  probable  intention ;  but  if  the  gift 
is  by  way  of  executory  trust,  the  Court  may  vary  tie  limitations  {q). 

Testators  frequently  devise  real  property  to  the  uses  upon  the 
trusts  and  subject  to  the  powers  and  limitations  of  an  existing 
settlement.  Such  a  devise,  when  carefully  drawn,  will  contain 
the  words  "  but  not  so  as  to  increase  or  multiply  charges  or  powers 
of  charging  "  ;  but  without  these,  or  similar  words,  it  is  reasonably 
evident  that  this  is  the  intention  of  the  testator,  and  it  may  be 
laid  down  as  a  general  rule  (applicable  not  only  to  devises  of  realty, 
but  also  to  gifts  of  personalty  upon  the  trusts  of  an  existing  settle- 
ment)  that  such  referential  expressions  will  not  in  general  be 


Co)  [1882]  W.  N.  185. 

(p)  21  Bea.  518.  On  the  question 
whether  under  such,  a  gift  executors 
take  beneficially  or  as  trustees,  see 
C!hap.  XXI. 


(g)  See  Lord  Kenlis  v.  Earl  of  Bective, 
34  Bea.  C87,  referred  to  in  Chap. 
XXXVIII;  Miles  v.  Harford,  12  Ch. 
D.  691,  referred  to  ante.  p.  309,  and 
post,  p.  696. 
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construed  so  as  to  give  them  the  general  effect  of  multiplying  charges  chapter  xx. 

upon  the  trust  estate  or  trusts  in  the  nature  of  charges.     "  Of 

course,  such  may  be  the  intention  or  effect  of  a  particular  will. 

But  in  the  absence  of  anything  in  the  will  to  shew  such  an  intention, 

the  rule  is  that  the  Court  will  not  impute  it  to  the  testator.     In 

the  case  of  Hindle  v.  Taylor  (r).  Lord  Cran worth  held  that  in  almost 

all  cases  it  is  not  a  reasonable  way  of  reading  a  trust  created  by 

reference  to  other  trusts  to  consider  everything  as  there  repeated 

and  so  to  make  a  duplication,  as  it  were,  of  trusts  in  the  nature  of 

charges.     This  opinion  has  been  recognised  as  sound  in  subsequent 

cases  "  (s). 

But  it  is  clear  that  this  rule  does  not  apply  where  the  charge  or  —unless 
power  of  charging  is  not  limited  to  a  fixed  amount,  but  is  limited  proportTonal 
to  a  certain  proportion  of  the  value  of  the  capital  or  income  of  the  to  value, 
property.  Thus,  in  Cooper  v.  Macdonald  (t),  where  the  original 
power  was  to  appoint  an  annuity  not  exceeding  one  third  part  of 
the  yearly  income,  Lord  Selborne,  L.C.,  said :  "  If  the  annuity 
which  a  tenant  for  life  was  empowered  to  charge  upon  the  speci- 
fically devised  estates  had  been  one  of  (or  not  exceeding)  a  fixed 
annual  amount,  I  should  have  been  of  opinion  that  the  general 
rule  stated  by  Lord  Cran  worth  in  Hindle  v.  Taylor  (u),  against 
multiplication  of  charges  under  a  trust  created  by  reference  to 
other  trusts,  would  have 'applied,  and  that  it  would  not  have  been 
competent  for  any  child  of  the  testator  to  charge  one  annuity  of 
that  amount  on  the  property  specifically  devised,  and  a  further 
annuity  on  the  share  of  the  residuary  estate,  though  both  the  resi- 
duary estate  and  the  property  specifically  devised  might  have  been 
made  a  security  for  a  single  annuity.  I  think,  however,  that  the 
case  is  different  when  the  power  is  to  appoint  an  annuity  not  exceed- 
ing a  certain  proportion  of  the  income  of  the  property  charged 
therewith.  In  such  a  case,  by  the  addition  of  other  property  to 
be  held  on  the  same  trusts, '  and  subject  to  the  same  or  like  powers,' 
&c.,  so  as  to  '  correspond  with '  those  before  expressed  as  to  the 
property  specifically  devised  as  nearly  as  the  difference  in  the  nature 
of  the  property  wiU  admit,  the  testator  has  (in  effect)  increased 
the  total  amount  of  income,  of  which  the  maximum  annual  charge 
is  not  to  exceed  a  certain  aliquot  part.     The  rule  of  proportion 

(r)  5  D.  IL  &  G.  577.  140.     But  see  Jte  Marquis  of  Bristol, 

(«)  Per  Lord  Hobhouse  in  Trew  v.  [1897]  1  Ch.  946  (settlement,  hotchpot 

Perpetual  Trustee  Company,  [1895]  A.  C.  clause). 

264 ;   Boyd  v.  Boyd,  9  L.  T.  N.  S.  166,  («)  L.  R.,  16  Eq.  258. 

2  N.  R.  486  ;   Basket  v.  Lodge,  23  B.  {u)  5  D.  M.  &  G.  577,  594. 

138;  Samboumev. Barry,  Ir.  R.,  11  Bq. 
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CHAPTER  XX.  still  holds,  but  the  intention  is  that  the  power  limited  by  that 
rule  shall  be  applicable  to  the  added  as  much  as  to  the  original 
property  "  (v). 

Where  a  testator  devises  or  appoints  property  upon  the  uses  of  an 
existing  settlement,  or  such  of  them  as  are  "  capable  of  taking  effect," 
and  some  of  the  uses  or  trusts  of  the  existing  settlement  have  failed 
by  reason  of  their  iufringing  the  rule  against  perpetuities,  or  for 
some  other  reason  founded  in  law  and  not  in  the  actual  facts  which 
have  happened,  it  is  seen  thiat  the  phrase  "  capable  of  taking  effect " 
is  prima  facie  open  to  two  constructions  :  (1)  as  meaning  what  the 
law  allows  to  take  effect,  or  (2)  as  referring  to  the  trust  which  by 
reason  of  the  deaths  of  parties  and  other  intervening  circumstances 
are  still,  in  fact,  existing,  or  capable  of  coming  into  existence. 
Until  recently,  in  spite  of  the  fact  that  the  phrase  has  been  in  use 
for  generations,  the  only  authority  on  the  point  was  an  interlocutory 
observation  of  Sir  G.  Jessel  (w),  but  the  question  came  before 
Kekemch,  J.,  in  the  case  of  Re  Finch  and  Chew's  Contract  (x), 
where  the  learned  judge  held  that  on  a  literal  and  grammatical 
construction  the  phrase  was  used  not  merely  to  comprehend  what 
is  existing  or  possible  in  fact,  but  also  what  is  allowable  in  law,  so 
that  the  question  may  now  be  treated  as  settled. 

Where  personalty  is  bequeathed  to  trustees  upon  trust  to  purchase 
lands  to  be  settled  to  such  of  the  uses,  &c;,  of  an  existing  settlement 
as  "at  the  time  of  my  decease  shall  be  subsisting  or  capable  of 
taking  effect,  but  not  so  as  to  increase  or  multiply  charges  or  powers 
of  charging,"  the  purchased  lands  are  not  subject  to  charges  created 
before  the  testator's  death  (y). 

Where  personalty  is  given  upon  such  trusts  as  will  best  correspond 
with  the  trusts  declared  of  certain  real  estate,  and  there  is  a  power 
of  appointment  over  the  real  estate  exerciseable  by  A.,  this  does 
not  operate  to  give  A.  two  powers  of  appointment,  one  over  the 
personalty  and  one  over  the  realty,  but  upon  A.  making  an  appoint- 
ment of  the  real  estate  the  personalty  goes  to  the  person  who  gets 
the  real  estate  (z). 

If  personal  property  is  given  by  reference  to  a  gift  of  real  estate 
which  faUs,  the  gift  of  personal  estate  is  valid  (a). 

If  realty  is  settled  upon  the  same  uses  as  some  other  real  property, 


Power  of 
appointment 


(»)  L.  R.,  16  Eq  ,  at  p.  266. 

(w)  In  Une  v.  Hall,  43  L.  J.  Ch.  107. 

[x)  [1903]  2  Ch.  486. 

{y)  Se  Berners,  67  L.  T.  849.  The 
question  sometimes  arises  whether  there 
is  an  accretion  to  the  funds  originally 
settled  or  a  new  settlement  with  similar 


trusts.  See  Be  Walpole's  Settlement, 
[1903]  1  Ch.  928;  Be  North,  76  L.  T. 
186 ;  EvMme  v.  Bdbinaon,  7  L.  R.  Ir.  83. 

(is)  Liddell  v.  Liddell,  74  L.  T.  105. 

{a)  Per  Wood,  V.-C,  10  Jurist  N.  S. 
508.  See  Holmes  v.  Prescott,  supra,  p. 
681. 
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the   words   "  the   same  uses "   will    include    powers    to    appoint  chapter  xx. 
uses  (b). 

In  Whiteway  v.  Fisher  (bb)  the  testatrix  bequeathed  2001.  to  Failure  of  a 
trustees  on  trust  to  accumulate  for  twenty-one  years,  and  then  ^/  ^^     , 

._•'  J  '  reference  by 

to  lay  out  the  accumulated  fund  in  repairing  certain  property,  and  ademption  of 

to  pay  the  surplus  to  the  same  persons  to  whom  the  property  was  I"'""*''y  §'''• 

devised;  and  then  devised  the  property  in  strict  settlement.    She 

afterwards  sold    it,  and  by  a  codicil  bequeathed  the  purchase 

money  to  the  original  devisee  for  life  absolutely.      The  codicil 

did  not  refer  to  the  200L ;  it  was  held  that  the  legacy  of  2001. 

failed. 

As  to  revocation  of  sifts  by  reference,  see  Chap.  VII.,  pp.  183  Revocation 
"  •'  '^  '  ^^  of  gift  by 

et  Seq.  reference. 

11. — Meaning  of  "in  the  same  manner,"  &c. — Where  there  is  Gifts  "in 
an  absolute  gift,  coupled  with  referential  expressions,  such  as  "in  banner "  &c 
the  same  manner,"  such  expressions,  in  general,  determine  not  who 
shall  take  a  legacy,  but  how  the  legatee  shall  take.  For  instance, 
where  a  legacy  is  given  to  such  of  a  class  as  are  hving  at  the 
death  of  the  testator  equally  as  tenants  in  common,  and  then 
follows  a  gift  to  the  children  of  A.  "  in  the  same  manner,"  all  the 
children  of  A.  take,  whether  living  at  that  time  or  born  after- 
wards (c) ;  otherwise  if  the  words  be  "at  the  same  time  and  in 
the  same  manner  "  (d). 

In  Bessant  v.  Noble  (e),  the  testator  bequeathed  leaseholds  after 
the  failure  of  previous  limitations  in  favour  of  A.  and  his  issue  in 
trust  for  such  persons  as  at  the  time  of  such  failure  of  issue  should 
be  his  (the  testator's)  next  of  kin  according  to  the  statute,  and  as 
if  the  testator  had  survived  A.,  and  in  the  hke  shares  as  they  would 
be  entitled  to  the  same  under  the  same  statute.  He  afterwards 
bequeathed  a  legacy  in  trust  for  M.  for  life,  and  after  her  decease 
without  issue  in  trust  for  his  own  "  next  of  kin  in  manner  aforesaid." 
It  was  held  that  the  persons  entitled  to  the  legacy  would  be  the 
persons  who  would  be  the  next  of  kin  of  the  testator  living  at  the 
death  of  M.,  and  not  the  next  of  kin  at  his  own  death. 

On  the  other  hand,  where  the  principal  gift  is  to  A.  for  life,  with 
remainder,  another  gift  to  A.  or  to  B.  or  to  the  remainder-man,  "  in 

(6)  Minton  v.  Kirwood,  L.  R.,  3  Cti.  contained  in  my  will ") ;    Milsom  v. 

614  (settlement  by  deed).  Awdry,  5  Ves.  465  ("  in  manner  afore- 

(66)  9  W.  R.  433.  said  "). 

(c)  YardUy  v.    Yardley,   26   B.   38  ;  (d )  Swift  v.  Swift,  32  L.  J.  Ch.  479. 

PigoU  V.  Wilder,  26  Bea.  90 ;  He  Wilder' s  1 1  W.  R.  334. 
Trusts,  27  Bea.  418;  Artiher  v.  Legg,  31  (e)  20  L.  J.  Ch.  236. 

Bea.  187  ("  agreeably  to  the  instructions 
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the  same  manner  "  (or  the  like),  will  generally  import  the  same  (or 
corresponding)  limitations  and  remainders  (/). 

In  Doughty  v.  Saltwell  (g),  the  testator  bequeathed  certain  houses 
in  trust  for  M.  for  her  life,  and  on  her  decease  for  her  children,  and 
in  case  M.  should  die  without  issue,  "  to  divide  the  produce  [of  sale] 
among  such  of  the  testator's  grandchildren,  thereinafter  named, 
as  should  be  living  at  her  decease ;  and  the  testator  bequeathed 
certain  other  houses  in  trust  for  his  granddaughters  C,  S.,  and  H., 
for  their  separate  use  for  their  lives,  and  "  after  her  decease  in  trust 
for  the  issue  of  her  body  in  the  same  manner  and  subject  to  the 
same  conditions  and  limitations  as  hereinbefore  expressed  in  the 
bequest  to  my  granddaughter  M."  :  Sir  L.  Shadwell,  V.-C,  held 
that  "  issue "  meant  "  children,"  and  "  limitations "  meant 
"limitations  over." 

In  Eames  v.  Anstee  (h),  a  testatrix  directed  trustees  to  make  an 
investment,  and  out  of  the  dividends  to  pay  annuities  of  lOOZ. 
each  to  her  two  nieces  and  her  nephew  for  life,  and  the  capital  to 
their  children  respectively,  and  to  apply  lOOZ.  a  year  in  the  main- 
tenance of  the  children  of  Daniel,  a  deceased  nephew,  until 
twenty-one,  when  she  gave  them  the  capital  fund  producing  this 
annuity,  and  then  bequeathed  her  residue  in  trust  for  her  two  nieces 
and  nephew  and  the  children  of  Daniel  "  in  equal  shares  in  like 
manner  as  thereinbefore  mentioned  with  respect  to  the  annual  sums 
of  lOOZ.  bequeathed  to  them  respectively,"  and  after  the  decease  of 
the  two  nieces  and  nephew  the  testatrix  gave  the  capital  fund  out  of 
which  their  respective  shares  of  dividends  were  derived  equally 
amongst  their  children  respectively.  RomiUy,  M.R.,  held  that  the 
words  "  in  equal  shares"  applied  only  to  the  children  of  Daniel,  and 
that  the  eaqpression  "  in  like  manner  as  is  hereinbefore  mentioned  " 
merely  referred  to  and  repeated  what  the  testatrix  had  previously 
said,  so  that  on  the  death  of  one  of  the  nieces  without  issue,  the 
children  of  Daniel  took  one-fourth  (and  not  four-sevenths)  of  her 
fund  between  them. 

A  gift  of  residue  in  trust  for  A.  and  B.,  "  to  be  divided  between 


(/)  Ross  v.  Ross,  2  Coll.  269  {"  under 
the  same  conditions  and  restrictions  ") ; 
Davits  V.  Hopkins,  2  Bea.  276  (implica- 
tion) ;  Re  Golshead's  Will,  2  De  G.  &  J. 
690;  Re  Palmer,  3  H.  &  N.  26;  Sweeting 
V.  Prideaux,  2  Ch.  D.  413  (implication) ; 
Heasman  v.  Pearse,  L.  B.,  11  Eq.  522  ; 
Oihs  V.  Melsom,  L.  E.,  6  C.  P.  532,  6 
H.  L.  24  ("so  specifically  devised"); 
Longdon  v.  Simpson,  12  V.  295  (where 
''  on  the  same  conditions  "  was  held  to 


mean  "  in  the  same  manner  ") ;  Milsom 
V.  Avxlry,  5  V.  465  ("  in  manner  afore- 
said ") ;  Smith  v.  Oreenhill,  14  W.  R. 
912  ;  Re  Smith,  45  L.  T.  246  ;  and  see 
Re  Shirley's  Trusts,  32  B.  394  (settle- 
ment, "  child,  children,  or  otherwise  ") 

l,g)  15  Sim.  640. 

(h)  33  B.  264.  See  also  Tyndale  v. 
Wilkinson,  23  B.  74  ("  to  be  settled  in 
like  manner  "). 
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them  share  and  share  alike,  and  to  be  paid  and  applied  in  like  manner  chapter  xx. 
for  their  use  and  benefit  as  I  have  directed,  the  rents  and  profits  of 
my  leasehold  premises  hereinbefore  settled  upon  them,"  was  held 
not  to  settle  the  residue,  but  only  to  give  the  residue  for  the  separate 
use  of  A.  and  B.  (i). 

And  in  Lumky  v.  Robbins  (j),  the  words  "  in  manner  aforesaid  "  "  in  manner 
were  referred  to  the  mode  of  enjoyment  of  the  interest,  and  to  be  **°''^^*"^-" 
satisfied  by  making  them  refer  to  a  tenancy  in  common  and  a 
separate  use. 

In  Suriees  v.  Hopkinson  (k),  the  testator  gave  his  real  and  personal 
estate  to  trustees  as  to  one-fourth  to  A.  for  life,  and  after  her  decease 
in  trust  for  her  children,  and  in  default  of  children  in  trust  for  B.,  C, 
and  D.  and  their  issue  in  the  same  manner  as  thereinafter  directed 
respecting  their  original  shares ;  as  to  one  other  fourth  to  B.  for 
life,  and  after  his  decease  in  trust  for  A.,  C,  and  D.  and  their  issue 
in  the  same  manner  as  directed  respecting  their  original  shares ; 
as  to  one  other  fourth  part  upon  trust  for  C.  and  her  children  "  upon 
and  for  the  trusts  and  purposes  and  with  and  subject  to  the  powers 
and  authorities  and  with  the  like  remainder  over  in  default  of  issue 
similar  to  and  in  all  respects  corresponding  with  the  trusts,  purposes, 
powers  and  authorities  expressed  and  declared  concerning  the  one- 
fourth  share  hereby  bequeathed  in  trust  for  A.  and  her  children 
as  effectually  as  if  the  same  trusts  were  here  repeated,"  and  as  to 
the  remaining  fourth  share  in  trust  for  D.  and  his  children  with 
the  same  referential  expressions  as  are  quoted  above  in  the  case  of 
C.'s  share.  D.  died  immarried.  Sir  R.  Malins,  V.-C,  pointed  out 
that  the  words  were  not  "  to  go  over  with  the  same  limitations," 
but  "  with  the  like  remainder,"  and  that  the  words  "  like  "  and 
"corresponding,"  but  not  the  word  "identical,"  were  used,  and 
consequently  held  that  D.'s  share  went  in  equal  thirds  to  A.,  B., 
and  C.  for  life. 

A  devise  to  persons  "  upon  the  same  conditions  "  as  they  hold 
property  has  been  held  to  mean  upon  the  trusts  of  their  marriage 
settlement  (I). 

Where  a  testator  directed  a  transfer  of  3  per  cent.  Consols  three  "  as  afore- 
months  after  his  decease,  and  gave  other  legacies  of  stock  "  as  ^^^■" 
aforesaid,"  it  was  held  by  Lord  Eldon,  L.C.,  that  "as  aforesaid" 
merely  meant  3  per  cent.  Consols,  and  did  not  refer  to  the  time  of 
transfer  (m). 

(i)  ShanUg  v.  Baker,  i  Ves.  732.  {I)  Ord  v.  Ord,  L.  R.,  2  Eq.  393. 

(j)  10  H.  621.  (m)  Sibley  v.  Perry,  7  Ves.  522. 

{k)  L.  R.,  4  Eq.  9a 

J. — VOL.  I.  44 
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In  Meredith  v.  Meredith  (w),  there  was  a  devise  for  the  benefit  of  S. 
and  A.  and  their  children  in  a  certain  event,  followed  by  a  proviso 
that  on  the  happening  of  a  certain  event  the  testator  gave  the  said 
estates  to  S.  and  A.  and  to  the  issue  of  their  bodies  lawfully  begotten 
or  to  be  begotten,  and  their  heirs  as  tenants  in  common  "  as  afore- 
said." It  was  held  that  the  words  "  as  aforesaid  "  implied  that  the 
limitations  in  the  fiist  case  were  to  take  effect  in  the  second  case. 

Where  a  testator  used  the  words,  "  I  declare  again  that  I  leave 
everything  I  die  possessed  of  to  my  dearest  mother,  for  her  entire  and 
sole  use  and  benefit  as  stated  above,"  the  words  "  as  stated  above  " 
were  held  not  to  limit  the  subject  of  the  bequest,  but  to  mean  that 
the  gift  was  for  the  sole  use,  so  that  the  words  were  superfluous  (o). 

In  Dillon,  v.  Hwrris  (p),  the  meaning  of  the  word  "  so  "  in  a  pro- 
vision to  take  effect  "  in  case  both  my  said  sons  should  '  so '  die 
unmarried  and  without  leaving  lawful  issue,"  was  held  upon  the 
context  to  refer  to  "  marrying  with  the  consent  of  the  trustees  oi 
executors,  or  the  majority  of  them." 

The  word  "  such  "  is  sometimes  used  as  a  referential  expression 
meaning  "as  aforesaid,"  sometimes  to  refer  to  what  follows  after  {q). 
It  frequently  happens  that  the  word  "  such  "  is  inaccurately  used, 
and  must  be  either  rejected  or  modified,  in  order  to  carry  out  the 
intention  of  the  testator.     Thus,  in  Howgrave  v.  Cartier  (r),  there 
was  a  limitation  to  children  who  attained  twenty-one,  with  a  gift 
over  if  there  should  be  no  "  such  "  children  or  they  should  die  before 
any  of  them  attained  twenty-one  ;  the  word  "  such  "  was  rejected 
as  senseless.     So  in  Bowglass  v.  Waddell  (s),  the  testator  used  the 
expression  "  such  issue  male  or  female,"  although  no  female  issue 
had  previously  been  mentioned.     The  word  "  such  "  was  rejected  on 
the  authority  of  Howgrave  v.  Cartier  (r).     In  Re  Hutchinson  {t), 
the  testatrix,  after  giving  life  interests  to  her  children,  directed  that 
in  case  of  the  death  of  any  of  her  children,  the  issue  of  such  child 
should  take  their  parent's  share  in  such  shares  and  proportions  as 
their  parent  should  by  will  appoint,  "  in  default  of  such  appointment 
such  issue  to  take  equally  as  tenants  in  common  "  :  Kay,  J.,  held 

See  also  Bell  v.  Phyn,  6  Ves.  at  p.  458. 

(g)  See  the  observations  of  Kindersley, 
V.-C,  in  Stolworthyv.  Bancroft,  12  W.  R. 
635.  As  to  the  effect  of  the  word 
"  such  "  in  a  gift  over  in  shewing  the 
meaning  of  the  primary  gift,  see  Idle  v. 
Cook,  1  P.  W.  70,  cited  post,  Chap. 
XLVTI. 

(r)  3  V.  &  B.  79. 

(a)  17  L.  R.  Ir.  384. 

(t)  55  L.  J.  Ch.  574. 


(n)  10  East,  603.  See  also  Davis  v. 
Norton,  2  P.  W.  390  ("  die  without  issue 
as  aforesaid,"  i.o.  in  lifetime  of  tes- 
tator's widow) ;  WahhM.  Peterson,  3  Atk. 
194  ("  die  before  the  age  of  twenty-one 
or  without  is.<)ue  as  aforesaid  ") ;  and 
Weddell  v.  Mundy,  6  Ves.  341  ("  under 
age  as  aforesaid,"  i.e.  without  leaving  a 
husband). 

(o)  Se  Kendall's  Trusts,  14  Bea.  008. 

(p)  Dillon  v.  Harris,  4  Bli.  N.  S.  321. 
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that  the   expression  "  such    issue  "  could  not  be  limited  to  the  chapter  xx. 
grandchildren  who  could  take  under  an  appointment. 

In  Parker  v.  Tootd  {u)  E.,  the  testator's  eldest  son,  was  dead 
at  the  date  of  the  will,  leaving  a  son  T.  ;  the  testator  had  a 
younger  son  J.  ;  he  devised  land  to  T.  for  life  with  remainder  to 
the  first  son  of  the  body  of  the  said  T.  in  tail  male,  and  for  want 
of  such  issue  "  either  by  my  said  grandson  T.  or  my  said  son  J.," 
then  over ;  there  was  no  devise  to  the  issue  of  J.  ;  it  was  held 
that  "  such  issue  "  meant  "  issue  male."  This  construction, 
which  is  contrary  to  the  referential  principle  of  construction 
iisually  applied  to  gifts  over  in  default  of  "such  issue,"  is 
explained  elsewhere  {v). 

In  one  case  (in  1810)  (w)  a  testator  devised  his  estate  at  S.  to  "  At  that 
various  limitations  in  succession,  concluding  with  one  to  the  first  t'™^-" 
and  other  sons  of  B.  in  tail  male,  and  in  default  of  such  issue 
[of  B.]  "  to  such  person  and  persons  and  for  such  estate  and  estates 
as  should  at  that  time  and  from  time  to  time  afterwards  be  entitled  to 
the  rest  of  his  real  estate  by  virtue  of  and  under  his  said  will."  The 
devise  of  the  other  real  estate  included  an  ultimate  remainder  to  the 
testator's  own  right  heirs  :  it  was  held  that  the  ultimate  remainder 
in  fee  of  the  estate  at  S.  vested  by  descent  in  the  person  who  was  the 
testator's  heir  at  the  time  of  his  death,  the  ground  being  that  the 
ultimate  reversion  was  undisposed  of  by  the  will.  But  since  stat.  3 
&  4  Will.  4,  c.  106,  s.  3,  the  heir  would  take  by  purchase  and  not 
by  descent,  so  that  shoidd  a  similar  case  arise  on  a  modern  will,  it 
will  be  possible  to  argue  that  the  words  "  at  that  time  "  operate  to 
give  a  contingent  remainder  to  the  person  who  is  heir  at  law  at  the 
time  of  the  failure  of  issue. 

Where  a  testator  devises  specific  realty  to  the  uses  of  an  existing  ultimate 
settlement  which  contains  an  ultimate  limitation  to  the  testator  and  limitation, 
his  heirs,  the  specific  devise  does  not  include  this  ultimate  limitation ; 
if  the  uses  of  the  settlement  fail,  the  real  estate  specifically  de- 
vised by  the  testator  reverts  to  him  and  passes  under  his  residuary 
devise  {x). 

If  lands  be  devised  to  the  same  uses  and  trusts  and  with  the  same  Powers, 
powers,  &c.,  as  other  lands  already  settled,  the  powers  will  be  exer- 
ciseable  by  the  trustees  of  the  settlement,  not  by  the  trustees  of 
the  will  («/). 

(u)  11  H.  L.  C.  143.  12  East,  589. 

(v)    Chap.    LII.     The    case    is    also  (x)  Jacob  v.  Jacob,  78  L.  T.  451 ;  82 

referred  to  in  Chap.  L.  on  another  point :  L.  T.  270. 

ante,  p.  588.  (y)  Taylors.  Miles,  28  Bea.  411. 

(w)  Doe  d.  Cholmondeley  v.  Maxey, 

44—2 
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In  AuUjo  V.  Wallace  (z),  a  bequest  of  "  200Z.  a  year  to  be  invested 
in  the  same  manner  as  "  a  sum  of  Consols  previously  given,  was  held 
to  mean  a  fund  producing  that  income.  In  Murton  v.  Ma/rhhey  (a), 
a  bequest  of  leaseholds  upon  the  same  trusts,  &c.,  as  those  declared 
of  the  moneys  to  arise  by  sale  of  property  previously  given  upon  trust 
for  sale,  was  held  to  subject  the  leaseholds  to  the  trust  for  sale. 

Other  cases  in  which  the  effect  of  referential  expressions  is  con- 
sidered are  collected  in  the  footnote  (6). 

A  bequest  to  persons  "  hereinbefore  named  "  does  not  necessarily 
refer  to  persons  who  have  been  described  by  their  Christian  name 
or  surname  (c). 

A  gift  of  residue  to  "  all  the  beforementioned  pecuniary  legatees  " 
is  not  a  gift  to  them  as  a  class  {d). 


As  to 

annexing 

personal 

to  real  estate, 

devised 

in  strict 

settlement. 


III. — EfiFect  of  Limitations  in  strict  Settlement  upon  Personal 
Property,  &c. — Mr.  Jarman  thus  states  the  practice  which  was 
usual  in  his  time  (e) :  "When  it  is  intended  that  leasehold  estates, 
or  personal  chattels  in  the  nature  of  heir-looms,  shall  go  with  lands 
devised  in  strict  settlement,  they  should  not  be  simply  subjected 
to  the  same  limitations  ;  the  effect  of  that  being  to  vest  the  personal 
property  absolutely  in  the  first  tenant  in  tail,  though  he  should 
happen  to  die  within  an  hour  after  his  birth  (/) ;  and  as  the  free- 
hold lands  in  that  event  pass  over  to  the  next  remainder-man,  a 


(z)  31  Bea.  193. 

(a)  18  Bea.  196. 

(6)  "  As  before,"  Macnamara  v. 
Lord  Whitvx/rth,  Cooper,  241.  "  In 
like  manner,"  Boe  d.  Aistrop  v.  Aistrop, 
2  Bl.  1228  ;  Lewis  v.  Puxley,  16  M.  & 
W.  733.  "  In  manner  aforesaid,"  Doe 
d.  Woodall  V.  Woodall,  3  C.  B.  349 ; 
Mountain  v.  Young,  18  Jur.  769,  Co. 
Lit.  20  b.  "  Under  the  trusts  afore- 
said," Be  Bowles,  [1905]  1  Ch.  371. 
"  On  the  same  terms,"  Ooodtifle  d. 
Cross  V.  Woodhull,  Willes,  592.  "  Sub- 
ject to  the  same  restrictions,"  Barber  v. 
Barber,  1  Jur.  915.  "  Upon  the  like 
trusts  and  with  the  like  powers,"  Be 
Lindo,  59  L.  T.  462.  "  Conditions  therein 
mentioned,"  Stretton  v.  Fitzgerald,  23 
L.  R.  Ir.  310,  466  (will  with  subsequent 
codicil).  "  In  as  ample  a  manner," 
Tounge  v.  Ooomie,  4  Ves.  101  ;  and  see 
Hare  v.  Hare,  24  W.  R.  575  (settlement). 
"As  also,"  Macnamara  v.  Dillon,  11 
L.  R.  Ir.  29.  "  Her  part  aforesaid,"  Doe 
d.  Gibson  v.  Oell,  2  B.  &  Cr.  680  ;  Doe  v. 
Stopford,  5  East.  501,  and  other  cases 
cited  post.  Chap.  XXVII.  s.  vi. 
How  much  of  what  precedes  shall  be 


held  affected  by  referential  expressions 
is  a  frequently  recurring  question.  See 
e.g.  Baher  v.  Baker,  6  Hare,  269 ; 
Fisher  v.  Brierley,  30  Beav.  265 ; 
Makings  v.  Makings,  1  D.  F.  &  J.  355 
(question  whether  charge  afiected  life 
estate  as  well  as  remainder).  See  also 
Re  Cameron,  26  Ch.  D.  19,  26;  Leader 
V.  Duffey,  13  App.  Ca.  294. 

(c)  8eale  Hayne  v.  Jodrell,  [1891]  A. 

C.  304  ;  In  re  Holmes,  1  Dr.  321  ("spe- 
cially named  ") ;  Bromley  v.  Wright,  7 
Ha.  334. 

(d)  Be  Gibson's  Trusts,  2  J.  &  H.  656 ; 
Nicholson  v.  Patrickson,  3  Giff.  209. 

(e)  First  ed.  vol.  ii.  p.  507. 

(/)  Foley  V.  BurneU,  1  Br.  C.  C. 
274;  4  Br.  P.  C.  319;  Pelham  v. 
Gregory,  3  Br.  P.  C.  204 ;  Scarsdale  v. 
Curzon,  1  J.  &  H.  40.  But  where  a 
junior  branch,  quoad  the  estate,  has 
issue  before  the  senior,  the  chattels  do 
not  vest  indefeasibly  in  such  issue  • 
they  will  not  so  vest  until  the  senior 
branches  are  extinct :  Pelham  v.  Gregory 
3  Br.  P.  C.  204  ;  Be  Cresswell,  24  Ch.' 

D.  102,  where  Hogg  v.  Jones,  32  Beav. 
45,  is  distinguished. 
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separation  between  them  and  the  chattels  takes  place ;  but  the  ohaptbk  xx. 
personal  property  should  be  limited  over,  in  case  any  such  tenants 
in  tail  (being  the  sons  of  persons  in  esse)  should  die  under  twenty- 
one  and  without  inheritable  issue,  to  the  person  upon  whom  the 
freehold  lands  will  devolve  in  that  event ;  or,  which  is  the  more 
usual  mode,  the  personalty  should  be  subjected  to  the  same  limita- 
tions as  the  freeholds,  with  a  declaration  that  it  shall  not  vest 
absolutely  in  the  tenant  in  tail  until  twenty-one,  or  death  imder 
that  age,  leaving  issue  inheritable  under  the  entail." 
Notwithstanding  these  provisions,  a  separation  of  the  chattels  Modem 

from  the  lands  will  nevertheless  occur  (whichever  form  is  used),  fo'^™  °f  trust 

'  ''    for  annexing 

if    the    tenant    in    tail    should    die    under    twenty-one    leaving  chattels  to 

inheritable  issue ;  for  in  that  case  he  would   take  the   chattels  ^^    ^  ^^^  ^' 

absolutely,   while   the  lands   would   descend   to   the   issue.      To 

prevent  this  separation,  the  declaration  should  be  that  the  chattels 

shall  not  vest  absolutely  in  any  tenant  in  tail  by  purchase  who 

may  die  under  twenty-one,  but  shall  at  his  death  devolve  as  nearly  as 

possible  in  the  same  manner  as  the  lands  (g).     Under  this  (which  is 

now  the  ordinary)  declaration,  the  issue  will  take  the  whole  of  the 

chattels  by  purchase,  instead  of  such  share  or  interest  only  as  he 

may  be  entitled  to  as  of  kin  to  the  ancestor. 

That  the  words  "by  purchase"  are  necessary  in  this  form  of  When  not 

declaration,  in  order  to  avoid  a  breach  of  the  Rule  against  Per-  remoteness. 

petuities,  has  already  been  noticed  (h).    But  the  trust  may  be  so 

expressed  as  to  be  by  implication  confined  to  tenants  in  tail  by 

purchase,    as    in  Christie   v.   Gosling   («'),    where   freeholds    were 

devised   in  strict  settlement,  and  chattels  were  then   given  on 

the  same  trusts  and  for  the  same  estates  as  the  freeholds,  or 

as  near   thereto   as  the  rales  of  law  and  equity  would  permit, 

with   a  proviso   that   the   chattels    should    not  vest    absolutely 

in  any  tenant  in    tail  unless   he    attained    twenty-one  (without 

more).      These  trusts  were  impugned  as  constituting  in  effect  a 

gift    to    the  first  tenant   in    tail  who  should  attain  twenty-one, 

{g)  Davidson's  Free,  vol.  iii.  pt.  ii.  postpone  vesting  until  the  tenant  in 

p.  1180;  vol.  i.   (oth  edition),  p.  379;  tail  comes  into  possession,  without  pre- 

Byth.  &  Jarm.  Conv.  (4th  edition,  by  venting  a   resettlement.     See    also    s. 

Bobbins),  vol.   vii.  p.  966 ;    Key  and  24  (3)  of  the  Settled  Land  Act,  1882 ; 

Elphinstone,   8th   ed.  vol.   ii.   p.  666;  Re  Walker,  [190S]  2  Ch.  105. 

(in  the  9th  ed.  a  more  elaborate  form  is  (A)  Ante,  p.  347. 

recommended)  ;  Wolstenholme,  5th  ed.  (i)  L.  R.,  1  H.  L.  279 ;   32  Beav.  58, 

p.  148.     The  older  forms  are  referred  ID.    J.   &  S.   1  {Gosling   v.  Gosling). 

to  in  Scarsdale  v.  Curzon,  supra,  and  See  also  MarUlli  v.  Holhway,  L.  R.,  5 

Harrington  v.  Harrington,  L.  R.,  5  H.  L.,  H.  L.  532  ;  Wells  v.  Wells,  W.  N.,  1890. 

at  p.  93.    In  recent  years  some  new  p.  29. 
forms  have  come  into  use,  designed  to 
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CHAPTER  XX.  and  as  therefore  being  too  remote,  as  upon  that  construction  they 
clearly  were  (/) ;  and  Sir  J.  Romilly,  M.R.,  adopting  that  con- 
struction, held  the  gift  void.  But  Lord  Westbury  difEered  on 
the  point  of  construction  and  reversed  the  decision.  Applying  the 
limitations  of  the  freeholds  to  the  personal  estate  (as  far  as  the 
difierence  of  tenure  would  admit),  the  effect  was  (he  said)  to  give 
the  absolute  interest  to  the  first  tenant  in  tail  by  purchase  ;  then 
came  the  proviso,  in  which  the  words  "  tenant  in  tail "  must  mean 
tenant  in  tail  by  purchase,  for  it  referred  to  one  in  whom  the 
personalty  would,  but  for  the  proviso,  have  vested  absolutely 
instead  of  defeasibly.  The  L.C.  therefore  held  that  the  gift  vested 
in  the  infant  tenant  in  tail  liable  to  be  divested  on  his  death  under 
twenty-one.  And  this  decision  was  affirmed  in  the  House  of 
Lords  (k). 

Lord  Westbury  observed,  "  If  the  will  had  provided  for  the 
event  of  a  tenant  in  tail  by  purchase  dying  under  twenty-one  leaving 
a  son,  by  declaring  an  express  trust  for  such  son  of  the  personal 
estate,  the  case  would  have  existed  of  a  tenant  in  tail  of  the  real 
estates  by  descent  taking  the  personal  estate  by  purchase ;  and 
if  in  that  case  the  proviso  were  held  to  apply  to  and  include  such 
tenant  in  taU,  the  whole  disposition  of  the  principal  of  the  per- 
sonal estate  would  be  void  for  remoteness."  In  the  case  before 
him,  he  thought,  no  such  trust  was  either  expressed  or  implied  (Z). 
But  this  is,  in  effect,  what  the  ordinary  declaration  does  express. 
Hence  the  necessity  for  the  words  "  by  purchase."  The  trust  in 
Christie  v.  Gosling  was  saved  from  remoteness  only  because  it  led  to 
the  very  separation  which  the  ordinary  declaration  is  designed  to 
prevent ;  it  being  considered  by  Lord  Westbury  (m)  that  if  the 
infant  tenant  in  tail  should  die  under  twenty-one  leaving  issue,  the 
chattels  would  devolve  under  the  prior  trust  to  the  next  purchaser 
in  the  series  of  limitations,  not  to  the  issue. 

Harrington  v.  In  Harrington  V.  Harrington  (n),  personal  chattels  were  be- 
arnngon.  queathed  intrust  for  the  person  for  the  time  being  in  the  actual 
possession  of  settled  lands,  to  the  intent  that  they  should  be 
deemed  heir-looms,  to  be  enjoyed  with  the  estates,  so  far  as  the 
rules  of  law  or  equity  would  permit,  but  so  that  they  should  not 
vest  absolutely  in  any  person  who  by  virtue  of  any  settlement 

(i)  See  ante,  p.  343.  in  D.  P. 

{k)  See  the  explanation  of  the  deoi-  {n)  L.  R.,  5  H.  L.  87.     Lord  West- 

sion  given  by  Lord  Cairns  in  Harrington,  bury's  statement  of  the  law  is  inaccu- 

V.  Harrington,  L.  R.,  3  Ch.   p.  571,  5  rate.     The  head-note  is  also  inaccurate 

H.  L.  103.  in  stating  that  the  first  tenant  in  tail 

(I)  1  D.  J.  &  S.  16.  was  in  by  descent. 

(m)  lb.     This  point  was  not  noticed 
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should  become  entitled  to  the  estates  for  an  estate  of  inheritance,  chaptee  xx. 

unless  he  attained  twenty-one,  or,  dying  under  that  age,  should 

leave  issue  inheritable  under  the  settlement.    The  first  tenant  in 

taU  by  purchase  died  under  twenty-one  and  without  issue,  and  his 

successor  (who  was  born  within  a  life  in  being  and  twenty-one 

years  after  the  death  of  the  testator)  was  residuary  legatee  under 

the  testator's  will ;  consequently  he  became  entitled  to  the  chattels, 

whether  the  trust  was  void,  or  whether  it  was  valid  to  the  point 

of  vesting  them  in  the  first   tenant  in  tail  and  divesting  them 

without  carrying  them  over  to  his  successor,  or  whether  it  was 

valid  to  the  point  of  so  carr5dng  them  over.    The  claim  by  the 

administatrix  of  the  first  tenant  in  tail  therefore  failed.      Lord 

Cairns  seems  to  have  been  of  opinion  that  the  chattels  vested  in 

the  first  tenant  in  tail,  and  were  divested  on  his  death  under  age, 

but  were  not  carried  over  to  his  successor,  so  that  they  fell  into 

the  testator's  residue. 

As  Mr.  Jarman  points  out  (o),  the  construction  of  a  direction  "  So  long  as 
that  chattels  shall  go  with  settled  lands  "  so  long  as  may  be,  or  so  law'wUl 
long  as  the  rules  of  law  will  permit,  has  been  vexata  quaestio."  permit." 
Lord  Hardwicke,  in  Gower  v.  Grosvenor  (p),  expressed  an  opinion 
that  such  a  direction  made  the  trust  executory,  and  that  the  Court 
might  make  a  proper  settlement  of  the  chattels;  but  in  Foley 
V.  Burnell  (q)  and  Vaughan  v.  Burslem  (r),  Lord  Thurlow  held 
that  the  property  vested  absolutely  in  the  tenant  in  tail  on 
his  birth ;  in  other  words,  that  the  direction  did  not  make  the 
trust  executory ;  and  this,  though  often  regretted,  is  now  the 
settled  doctrine  (s).  It  was  much  canvassed  in  the  House  of 
Lords  in  Duke  of  Newcastle  v.  Countess  of  Lincoln  (f),  which  arose 
on  marriage  articles  containing  a  covenant  to  assign  leaseholds 
upon  the  same  trusts  as  freeholds  so  far  as  the  law  would  allow, 
and  the  trusts  being  executory,  it  was  decided  that  the  Court  had 
power  to  modify  the  limitations  so  far  as  to  suspend  the  absolute 
vesting  until  twenty -one.  Lord  Eldon  did  not  concur  in  this 
decision,  considering  that  the  question  was  concluded  by  Vaughan 

(o)  First  ed.,  vol.  ii.,  p.  507.  See  the  oases  reviewed  by  Wood,  V.-C, 

(p)  Barnard.  54.    See  also  Trafford  v.  Lord  Scaredcde  v.  Curzon,  1  J.  &  H.  40  ; 

Trafford,  3  Atk.  347.  per  Lords  Westbury  and  Cairns,  L.  R., 

(?)  1  B.  C.  C.  274.  5  H.  L.  101,  107.     See  also  Be  Gress- 

(r)  3  B.  C.  C.  101.  wM,  24  Ch.  D.  102 ;  Me  Johnston,  26 

(s)  Fordyce  v.  Ford,  2  Ves.  jun.  536 ;  Ch.  D.  538   ("  to  be  enjoyed  and  go 

Garr  v.  Lord  Errol,  14  ib.  478 ;  Strut-  with  the  title  ") ;  Mille;r  v.  Stanley,  12 

ford  T.  PoweU,  1  Ba.  &  Be.  1 ;  Rowland  W.  R.  780. 

V.  Morgan,  6  Hare,  463,  2  Phil.  764 ;  (0  3  Ves.  387,  {Lincoln  v.  Newcastle) 

Doncaster  v.  Donca-eter.  3  K.  &  J.  26.  12  Ves.  218. 
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CHAPTER  XX.  V.  Bu/rslem.  But  in  Shelley  v.  Shelley  (u),  where  a  testatrix,  with- 
out reference  to  any  real  estate,  bequeathed  jewels  to  her  nephew 
to  be  held  as  heir-looms  by  him  and  by  his  eldest  son  on  his  decease, 
and  so  on  from  eldest  son  to  eldest  son,  as  far  as  the  rules  of  law 
would  permit,  and  requested  her  nephew  by  his  will  or  otherwise 
to  give  effect  to  her  wishes.  Sir  W.  P.  Wood,  V.-C,  held  this  to  be 
a  good  executory  trust,  and  directed  a  settlement  to  be  made  of 
the  jewels  to  the  nephew  for  life,  remainder  to  his  eldest  son  E. 
(who  was  born  in  the  testatrix's  lifetime)  for  life,  remainder  to  B.'s 
eldest  son  if  living  at  E.'s  death  (v),  to  vest  at  twenty-one,  with  a 
gift  over  on  death  under  twenty-one  or  in  B.'s  lifetime. 

In  a  recent  case  (w),  chattels  were  bequeathed  to  trustees  upon 
trust  to  permit  the  same  from  time  to  time  to  go  and  be  held  and 
enjoyed  with  the  mansion  house  (which  was  devised  in  strict  settle- 
ment), so  far  as  the  rules  of  law  and  equity  would  permit,  by  the 
person  or  persons  who  for  the  time  being  should  be  entitled  to  the  pos- 
session of  the  said  mansion  house  by  virtue  of  his  will,  "yet  so  that  the 
said  chattels  shall  not  vest  absolutely  in  a  son  or  any  person  hereby 
made  tenant  for  life  of  the  said  mansion  house  unless  such  son  or 
other  person  shall  attain  the  age  of  twenty- one  years."  The  Court 
held  that  "  or"  must  be  read  "  of,"  so  that  the  declaration  was 
to  the  effect  that  "  the  said  chattels  shall  not  vest  absolutely  in  a 
son  of  any  person  hereby  made  tenant  for  life  of  the  said  mansion 
house  unless  such  son  shall  attain  the  age  of  twenty-one  years  ";  the 
operation  of  the  will  therefore  was  to  carry  on  the  chattels  to  the 
next  person  entitled  to  the  real  estate  imder  the  limitations  untU  a 
tenant  in  tail  by  purchase  was  reached  who  attained  twenty-one. 
How  far  The  words  "  so  long  as  the  rules  of  law  will  permit,"  though 

obviated 'bv  ineffectual  to  make  the  trust  executory,  or  to  correct  a  gift  which  in 
words  "  so  terms  infringes  the  Rule  against  Perpetuities  (x),  may,  it  seems,  fairly 
law^permUs."  ^^  referred  to  where  the  terms  are  ambiguous,  in  aid  of  a  con- 
struction which  will  not  be  obnoxious  to  that  rule  (y).  And  even 
without  these  words,  if  the  trust  is  on  other  grounds  executory,  it 
may  be  moulded  to  avoid  remoteness.  Thus,  in  Miles  v.  Harford  (2), 
where  freeholds  were  devised  to  A.  for  life,  remainder  to  his  first  and 
other  sons  in  tail  male,  with  a  shifting  clause  which  provided  that  if 

(u)  L.  R.,  6  Eq.  540.  The  point  does  (a;)  See  Tollemache  v.  Earl  of  Coven- 

not  appear  to  have  been  previously  try,  2  CI.  &  Fin.  611,  8  Bli.  (N.S.)  547, 

decided;     See  opinion  of  Sir  L.  Shad-  ante,  p.  343.     See  Ker  v.  Dungannon,  1 

well,  Boyddl  v.  QoligUly,  14  Sim.  346.  Dr.  &  W.  at  p.  536. 

(«)  "  Living  at  E.'s  death  "  seems  to  (y)  See  Harrington  v.  Harrington,  L 

be  due  to  the  words  of  the  will  "  on  his  R.,  3  Ch.  574,  5  H.  L.  102,  107. 
decease,  and  so  on."  («)  12  Ch.  D.  691. 

(w)  Ee  Dayrell,  [1904]  2  Ch.  496. 
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A;  or  his  issue  male  should  become  entitled  to  a  certain  other  estate,  chapter  xx. 
the  devised  estate  should  go  over  ;  and  leaseholds  were  given  upon 
such  trusts,  &c.,  as,  regard  being  had  to  the  difference  of  tenure, 
would  most  nearly  correspond  with  the  uses,  &c.,  of  the  freeholds. 
It  was  held  by  Sir  G.  Jessel,  M.R.,  that  this  was  an  executory  trust ; 
for  the  testator  "  knew  that  something  would  not  work,  and  has 
said  you  are  to  make  them  correspond  having  regard  to  the  effect  of 
the  tenure  on  the  limitations."  If  the  shifting  clause  were  repeated 
literally  for  the  leaseholds,  it  would  fail  to  a  great  extent  for  remote- 
ness. It  must  therefore  be  modified  so  as  to  shift  the  leaseholds  in 
every  case  (covered  by  the  clause)  in  which  it  could  lawfully  be  made 
to  shift  (a). 

If  chattels  are  bequeathed  to  or  in  trust  for  the  persons  for  the  Meaning  of 
time  being  entitled  to  the  possession  of  settled  real  estate,  they  do  "  P°^<^^'°"- ' 
not  vest  absolutely  in  the  tenant  for  life,  but  in  the  first  tenant  in 
tail  on  his  birth,  although  he  may  be  only  tenant  in  tail  in  re- 
mainder.    And  a  direction  that  they  shall  be  treated  as  heirlooms 
and  annexed  to  the  real  estate,  makes  no  difference  (&). 

The  same  principle  applies  where  the  testator  adds  a  proviso 
that  the  chattels  shall  not  vest  absolutely  in  a  tenant  in  tail  by 
purchase  unless  he  attains  twenty-one  (c). 

The  Court  of  Appeal  declined  to  apply  this  principle  in  Re 
Lord  Chesham's  Settlement  (d).  In  that  case  a  mansion  house  and 
lands  were  settled  to  the  use  of  the  third  Baron  Chesham  during  his 
life  with  remainder  to  his  sons  successively  in  tail  male,  and  certain 
chattels  were  vested  in  trustees  upon  trust,  so  far  as  the  rules  of  law 
and  equity  would  allow,  to  permit  the  same  to  be  used,  held,  and 
enjoyed  by  the  person  who  for  the  time  being  should  be  entitled  to 
the  mansion  house  under  the  limitations  of  the  settlement,  "  yet  so 
that  for  the  effect  of  transmission  the  same  shall  not  vest  absolutely 
in  any  person  hereby  made  tenant  in  tail  male  or  in  tail  by  purchase 
who  shall  not  attain  the  age  of  twenty-one  years,  but  who  neverthe- 
less shall  be  entitled  to  the  use  and  benefit  thereof  dmring  minority." 

(a)  As  it  happened,  A.  himself  had  tail  whose  estate  is  indefeasible,  see 

become  entitled  to  the  other  estate,  and  ante,  p.  692,  n.  (/).     As  to  the  effect 

the  M.R.  also  held  that,  as  this  event  of    a    direction    that    chattels    shall 

was  separately  expressed  from  that  of  devolve   as   heirlooms,   see  Vaizey   on 

his    issue    becoming   so    entitled,   the  Settlements,  1333. 

shifting  clause  was   good  in  event,  as  {c)  MarteUiY.Holloway,li.B,.,51i.'L. 

to  the  leaseholds,  without  modification.  532   (where  the  proviso  ^was  implied 

(6)  Foley  v.  Burnell,  1  Br.  C.  C.  274  :  under    the    doctrine    of    Christie    v. 

4  Br.  P.  C.  319  :  Re  Fothergill's  Estate,  Gosling,  ante,  p.  693)  ;    Re  Angerstein, 

[1903]    1   Ch.    149.     By   "  first   tenant  [1895]  2  Ch.  883  :    note  (/),  infra, 

in  tail "  is  meant  the  first  tenant  in  (d)  [1909]  2  Ch.  329. 
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CHAPTER  XX.  The  second  Baron  Chesham  died  in  1882  ;  the  third  Baron  had  two 
sons,  the  elder  of  whom  died,  intestate  and  unmarried,  in  1900, 
shortly  after  attaining  his  majority.  The  younger  son  was  born 
in  1894,  and  on  the  death  of  his  father,  the  third  Baron,  in  1907, 
became  the  fourth  Baron  Chesham  and  tenant  in  taU  male  in  posses- 
sion of  the  mansion  house  and  estates.  Eve,  J.,  held  that  the 
chattels  vested  in  the  elder  son  of  the  third  Baron.  The  Court  of 
Appeal,  following  the  construction  placed  upon  the  settlement 
by  Chitty,  J.  (on  a  question  of  election)  in  Re  Lord  Chesham  (e), 
held  that  the  testator  had  shewn  an  intention  that  the  chattels 
should  be  annexed  to  the  house  and  should  not  vest  in  a  tenant 
in  tail  unless  he  became  tenant  in  possession  ;  the  Court  accord- 
ingly decided  that  the  heirlooms  belonged  to  the  infant  tenant 
in  tail,  subject  to  being  divested  in  the  event  of  his  dying 
under  age  { f). 

mansion  house :  it  was  held  by 
Kekewioh,  J.,  that  a  tenant  in  tail  in 
remainder,  who  attained  twenty-one 
and  died  in  the  lifetime  of  the  tenant 
for  life,  became  absolutely  entitled 
to  the  chattels  under  the  will  of 
testator  B.,  but  that  he  did  not  become 
entitled  to  the  chattels  under  the  will 
of  testator  A.  The  question  under 
the  will  of  testator  B.  (not  referred 
to  in  the  headnote)  was  considered 
so  clear  that  it  was  not  seriously 
argued.  The  view  of  the  Coxu:t  of 
Appeal  in  Be  Lord  CheshanCs  Setthment 
was  that  the  chattels  were  "  in  effect  " 
annexed  to  the  house,  but  there  was 
no  such  declaration  in  the  settlement, 
while  in  Foky  v.  Burnell  the  chattels 
were  "  to  be  held  and  enjoyed  by  the 
several  persons  who  from  time  to  time 
should  respectively  and  successively 
be  entitled  to  the  use  and  possession 
of  the  same  houses  respectively,  as 
and  in  the  nature  of  heirlooms,  to  be 
annexed  and  go  along  with  such  houses 
respectively  for  ever "  ;  yet  it  was 
held  by  the  Hoiise  of  Lords  that  they 
vested  absolutely  in  a  tenant  in  tail 
in  remainder  who  died  fourteen  days 
after  his  birth.  And  in  Martdli  v. 
Holloway  (L.  R.,  5  H.  L.  532),  where 
no  person  was  to  be  entitled  to  the 
personal  estate  unless  he  became 
entitled  to  an  estate  tail  in  possession 
in  the  real  estate,  all  the  learned  lords 
thought  (though  the  point  had  become 
immaterial,  owing  to  the  death  of  the 
tenant  for  life)  that  the  case  fell  within 
the  doctrine  of  Foley  v.  Burnell,  and 
that  the  personal  estate  had  vested 
absolutely   in   the   tenant   in   tail   in 


(e)  31  Ch.  D.  466  ;   ante,  p.  535. 

(/)  The  decision  has  caused  some 
surprise,  because  it  runs  counter  to  a, 
doctrine  which  has  hitherto  been 
regarded  as  clearly  established.  Where 
a  settlement  contains  a  declaration 
that  chattels  are  to  be  held  and 
enjoyed  by  the  persons  from  time 
to  time  entitled  to  the  possession  of 
the  settled  real  estate,  they  vest  in  the 
first  tenant  in  tail  on  his  birth :  "  other- 
wise the  absurdity  must  happen  of  the 
personal  estate  being  tied  up  longer 
than  the  real "  (per  Lord  Comm. 
Ashurst  in  Foley  v.  Burriell,  1  Br.  C.  C. 
at  p.  285).  And  where  a  proviso  is 
added,  that  the  chattels  are  not  to  vest 
in  any  tenant  in  tail  by  purchase 
unless  he  attains  twenty-one,  then  if 
the  tenant  in  tail  attains  twenty-one 
while  his  estate  is  in  remainder,  he 
becomes  absolutely  entitled  to  the 
chattels,  subject  to  the  interest  of  the 
tenant  for  life.  If  it  is  desired  to 
postpone  the  vesting  until  the  tenant 
in  tail  comes  into  possession,  clear  words 
to  that  effect  must  be  used  (Potts  v. 
Potts,  3  J.  &  Lat.  353:  1  H.  L.  0.  671 : 
Cox  V.  Sutton,  25  L.  J.  Ch.  845  :  Scars- 
dale  V.  Curzon,  1  J.  &  H.  40 :  Re 
Fothergill's  Estate,  [1903]  1  Ch.  149). 
Both  rules  are  illustrated  by  Re 
Angerstein,  [1895]  2  Ch.  883  :  in  that 
case  testator  A.  bequeathed  chattels 
as  heirlooms  to  be  used  and  enjoyed  by 
the  person  for  the  time  being  entitled 
to  "  the  actual  possession "  of  the 
settled  estates  :  testator  B.  bequeathed 
chattels  as  heirlooms  to  be  held  and 
enjoyed  by  the  person  for  the  time  being 
"  entitled  in  possession  "  to  a  certain 
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Where  chattels  are  bequeathed  to  trustees  upon  trust  to  permit  chapter  xx. 
the  same  .to  be  enjoyed  by  the  person  for  the  time  bemg  in  the  Reference  to 
"  actual "  possession  of  real  estates  settled  by  the  will,  a  tenant  in  tail  »**"*l . 
who  predeceases  the  tenant  for  life  does  not  become  entitled  to  the  P°^^®^^'?°' 
chattels  {g) ;   but  unless  the  intention  is  plain  that  no  person  shall 
take  the  chattels  absol"*,ely  who  does  not  live  to  become  entitled  to 
the  possession  of  the  real  estate,  "  the  Court  will  not  introduce  in 
such  cases  the  restrictions  which  conveyancers  know  how  to  intro- 
duce with  apt  words  "  (h).      Even  the  words  "  entitled  to  an 
estate  tail  Lq  possession  "  are  insufficient  to  displace  the  rule  in 
Foley  V.  Bumell  (i).    Where  the  entail  has  been  barred  by  a  tenant 
for  life  and  remainder-man  in  tail,  the  words  "  who  shall  be  in  the 
actual  possession  "  have  been  held  to  mean  the  person  who  would 
have  come  into  possession  l£  the  original  limitations  were  sub- 
sisting (j). 


remainder.  In  the  face  of  these 
authorities  it  is  difficult  to  support 
the  decision  in  Be  Lord  Chesham'a 
Settlement.  In  that  case,  it  is  true, 
the  settlement  was  by  deed,  but  this 
clearly  makes  no  difference  (see 
Scaradale  v.  Gurzon,  supra). 

The  decision  will,  it  is  feared,  cause 
considerable  practical  inconvenience. 
The  object  of  the  forms  in  ordinary 
use  for  settling  chattels  as  heirlooms 
is  to  provide  for  the  case  of  most 
frequent  occurrence,  namely  that  of 
the  first  tenant  in  tail  attaining 
majority  during  his  father's  lifetime, 
and  joining  with  him  in  a  resettlement 
of  the  estate  and  the  chattels.  This 
would  be  impossible  if  the  chattels 
were  not  to  vest  in  the  tenant  in  tail 
until  he  came  into  possession.  One 
of  the  forms  frequently  used  was 
approved  by  the  late  Mr.  Key :  it 
requires  the  trustees  to  permit  the 
chattels  "  to  devolve  and  be  enjoyed 
as  heirlooms  with  the  freehold  here- 
ditaments hereby  settled,"  and  pro- 
vides in  the  usual  way  for  the  case  of  a 
tenant  in  tail  by  purchase  dying  under 
twenty-one  (Key  and  Elphins.  Conv., 
4th  ed.  vol.  ii.  p.  696).  In  Re  Lord 
Chesham's  Settlement  the  trust  was  to 
permit  the  chattels  '"to  be  used  held 
and  enjoyed  with  the  mansion  house 
called  L.  by  the  person  or  persons 
who  for  the  time  being  shall  be  entitled 
to  the  said  mansion  house  under  the 
limitations  thereof  herein  contained." 
Now  the  chattels  which  are  the  subject 
of  a  trust  of  this  kind  are  almost 
invariably  articles  of  furniture,  plate. 


works  of  art,  &c.,  which  can  only  be 
"  enjoyed  "  with  a  dwelling  house,  and 
it  is  therefore  practically  impossible  to 
draw  any  distinction  between  the  form 
used  by  Mr.  Key,  and  the  form  used 
by  the  draftsman  of  Lord  Chesham's 
settlement.  If  the  reasoning  of  the 
Court  of  Appeal  is  correct,  it  follows 
that  under  a  trust  in  Mr.  Key's  form 
the  chattels  do  not  vest  in  a  tenant 
in  tail  in  remainder  on  his  attaining 
twenty-one.  Yet  Mr.  Key's  form  was 
deliberately  framed,  in  reliance  on  the 
doctrine  of  Foley  v.  Burnell,  in  order 
that  the  chattels  might  so  vest  (see 
Davidson's  Preo.  vol.  iii.  pt.  i.  pp.  600, 
626 ;  Mr.  Key  was  one  of  the  editors  of 
this  volume),  and  the  form  has  been 
largely  used.     See  Addenda. 

(gr)  Re  Fothergill's  Estate,  [1903]  1  C!h. 
149  ;  Re  Angerstein,  [1895]  2  Ch.  883,  44 
W.  R.  152 ;  Lord  Scaradale  v.  Curzon, 
1  J.  &  H.  40. 

(h)  Per  Sugden,  L.C.,  in  Potts  v. 
Potts,  3  J.  &  Lat.  at  p.  368  ;  Re  Fother- 
gill's Estate,  supra. 

(«')  Supra,  p.  697 ;  Martelli  v. 
HoUoway,  L.  R.,  5  H.  L.  532;  Potts 
V.  Potts,  3  .1.  &  Lat.  353,  1  H.  L. 
C.  671  ("  become  seised  ") ;  Re  Johnson's 
Trusts,  L.  R.,  2  Eq.  716.  See  also  Cox  v. 
Sutton,  25  L.  J.  Ch.  845,  2  Jur.  N.  S. 
733  (repairing  fund  to  be  applied  at 
request  of  person  in  possession).  As  to 
the  meaning  of  "  entitled  in  possession  " 
in  a  shifting  clause,  see  Leslie  v.  Earl 
of  Rothes,  [1894]  2  Ch.  499. 

(j)  Hogg  V.  Jones,  32  B.  45.  See  Re 
Cormoallia,  32  Ch.  D.  388. 
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CHAPTER  XX.  In  Re  Marquess  of  Bide  {h),  the  testator  bequeathed  certain  chattels 
"  upon  trust  to  hold  the  same  as  heirlooms  from  time  to  time  so  long 
as  the  rules  of  law  and  equity  will  allow,  and  to  permit  and  suffer  the 
same  from  time  to  time  to  be  used  and  enjoyed  by  the  person  or 
persons  who  for  the  time  being  under  the  limitations  and  dispositions 
made  by  a  certain  deed  of  entail  bearing  date  the  day  of 
shall  be  entitled  to  the  possession  or  to  the  receipt  of  the  rents  and 
profits  of  my  capital  messuage  or  mansion  house  called  Mount  Stuart 
House."  The  deed  of  entail  could  not  be  found,  and  the  plaintiff 
became  entitled  to  Mount  Stuart  House  as  heir  at  law  of  the  tes- 
tator :  it  was  held  that  these  chattels  belonged  to  the  plaintiff. 


Settlement 
of  chattels 
to  go  with 
a  title. 


Testators  sometimes  wish  to  settle  chattels  to  go  with  a  title,  but 
their  intention  is  frequently  frustrated,  unless  they  create  an 
executory  trust.  The  following  rules  may  be  deduced  from  the 
cases : 

1^  (1)  A  gift  of  chattels  to  the  Earl  of  B.  and  his  successors,  and  to 
be  enjoyed  with  and  go  with  the  title,  is  an  absolute  gift  to  the  Earl 
of  E.,  since  the  words  "  to  be  enjoyed  with,  &c.,"  are  not  sufficient 
to  create  an  executory  trust,  nor  any  executed  trust  sufficient  to  cut 
down  the  Earl's  interest  to  a  life  estate  if). 

(2)  A  gift  of  chattels  to  trustees  for  the  Earl  of  E.  and  his  succes- 
sors, to  be  held  and  settled  as  heirlooms,  and  to  go  with  the  title, 
create  an  executory  trust  (m) ;  in  making  the  settlement,  the  Court 
will  give  the  first  taker  an  estate  for  life  only,  and  will  so  frame  and 
mould  the  limitations  as  not  to  infringe  the  law  against  perpetuities, 
whether  or  no  the  testator  has  added  the  words  "  so  far  as  the  rules 
of  law  and  equity  will  permit." 

(3)  A  mere  gift  of  a  chattel  to  Lord  S.  and  his  heirs,  "  for  an 
heirloom,"  is  not  enough  to  create  an  executory  trust,  so  that  if  the 
person  who  was  Lord  S;  at  the  date  of  the  will  dies  before  the 
testator,  the  gift  lapses  (n). 


(i)  27  Ch.  D.  196. 

(I)  Be  Johnston,  26  Ch.  D.  538, 
following  Rowland  v.  Morgan,  6  Ha. 
463,  2  Ph.  764  (where  the  bequest  was 
to  the  testator's  son  "  and  his  heirs, 
Earls  of  A.,  to  be  held  as  heirlooms  ") ; 
In  re  Viscount  Exmouth,  23  Ch.  D.  158, 
(where  the  clause  intended  to  postpone 
the  vesting  was  held  void  for  uncer- 
tainty) ;  Ee  Hill,  [1902]  1  Ch.  537,  807 
(where  the  words  "  so  far  as  the  rules 
of  law  and  equity  will  permit "  were 
added). 

(m)  Sackville-West     v.     Holmeedale, 


L.  R.,  4  H.  L.  543  ;  Be  Johnston,  supra ; 
and  see  Harrington  v.  Harrington,  L.  R., 
5  H.  L.  87,  and  Chap.  XXXVni.  As 
to  the  decision  in  Be  Gerard,  [1901] 
W.  N.  21,  quaere. 

(n)  Re  Whorivood,  34  Ch.  D.  446.  In 
Montagu  v.  Lord  Inchiquin,  23  W.  R. 
592,  where  chattels  were  bequeathed  to 
A.,  who  was  then  the  holder  of  the 
title,  to  be  deemed  heirlooms  and  held 
and  enjoyed  by  the  person  for  the  time 
bearing  the  title,  it  was  held  that  the 
gift  did  not  lapse  by  the  death  of  A. 
before  the  testator. 
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I. — Partial  Intestacy. — Total  intestacy  is  generally  the  result  inteatacy, 
of  a  person  dying  without  leaving  a  valid  will,  but  it  may  also  ^"^ ''*"^''<1- 
occur  if  a  person  makes  a  will  which  is  properly  executed  but 
becomes  wholly  inoperative  ;  as  where  the  sole  legatee  and  executor 
predeceases  the  testator  (a).  If  all  the  persons  to  whom  beneficial 
interests  are  given  by  the  will  die  in  the  testator's  lifetime,  but 
the  executor  survives  and  proves  the  wiU,  there  is  no  intestacy  as 
to  the  legal  estate,  but  there  is  a  total  intestacy  as  to  the  beneficial 
interest  (6).  Where  a  wiU  effectually  disposes  of  the  beneficial 
interest  in  part  of  the  testator's  property,  but  contains  no  express 
or  implied  gift  of  the  residue  (c),  or  where  the  testator  excepts  certain 
property  from  the  residuary  gift  {d),  or  the  residuary  gift  fails  to 
take  effect,  wholly  or  partially,  by  revocation,  lapse  (e),  or  other- 
wise (f),  there  is  a  partial  intestacy. 

As  will  be  pointed    out    later,  there  is  a  difference   between  intermediate 
real  and  personal  estate  as  regards  the  operation  of  a  residuary  i^oome. 


(o)  Re  Ford,  [1902]  1  Ch.  218;  [1902] 
2  Ch.  605  ;  Re  Cuffe,  [1908]  2  Ch.  500. 

(6)  Ibid. 

(c)  As  in  iJc  Cameron,  26  Ch.  D.  19  ; 
post,  p.  707,  note  (j).  As  to  impUed 
gifts  of  residue  by  the  appointment  of 
an  heir  or  executor,  see  ante,  p.  82, 
post,  p.  715. 

{d)  Post,  Chap.  XXIX. 

(e)  Gresswell  v.  Gheslyn,  2  Ed.  123 ; 
Bagwell  v.  Dry,  1  P.  W.  700 ;  Page  v. 
Page,  2  P.  W.  489 ;    Re  Mary  Wood's 


WiU,  29  Bea.  236;  Skrymsher  v. 
Northcote,  1  Sw.  566 ;  Syhes  v.  Sykes, 
L.  R. ,  4  Eq.  200.  In  Cheated  v.  Greated, 
26  Bea.  621,  there  was  a  double  lapse  or 
failure,  see  post.  As  to  the  effect 
of  a  direction  that  a  certain  share  of 
residue  shall  sink  or  fall  into  the 
residue,  see  Chap.  XXIX. 

(/)  As  where  a  trust  for  accumulation 
is  void  under  the  TheUusson  Act: 
Talbot-^.  Jevers,  L.  R.,  20  Eq.  255  ;  Re 
Travis,  [1900]  2  Ch.  .54.' 
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Intestacy 
resulting 
from  nuga- 
tory disposi- 
tion: 


— from  cross 
bequests. 


Effect  of  de- 
claration 
without  dis- 
position. 


gift,  for  if  a  residuary  devise  is  contingent  or  future,  the  inter- 
mediate rents  do  not  pass  by  the  devise,  but  go  to  the  heir.  But 
a  contingent  or  future  gift  of  residuary  personalty,  or  of  a  mixed 
residue  of  realty  and  personalty,  carries  the  intermediate  income  (g). 

In  Brown  v.  Burdett  (h)  a  testatrix  devised  a  freehold  house 
to  trustees  upon  trust  to  block  up  the  windows,  doors,  &c.,  and 
keep  them  blocked  up  for  twenty  years,  after  which  she  devised 
the  property  to  B.  It  was  held  that  these  trusts  were  ineffectual, 
and  that  there  was  an  intestacy  for  twenty  years  from  the 
testatrix's  death. 

In  Re  Valdez's  Trusts  (i)  a  testator  gave  his  residuary  estate 
to  M.  and  J.,  and  in  case  of  their  decease  bequeathed  what  he 
had  bequeathed  to  them  to  their  executors  or  administrators. 
M.  and  J.,  both  predeceased  the  testator,  J.  having  by  her  will 
bequeathed  to  the  testator  the  residue  of  her  property.  It  was 
held  that  the  personal  representatives  of  M.  and  J.  took  as  tenants 
in  common  in  equal  shares,  and  that  J.'s  share  came  back  to  the 
estate  of  the  testator,  but  was  undisposed  of  by  his  wiU  and  devolved 
as  if  he  had  died  intestate. 

The  general  rule  is  that  a  testator  cannot  by  a  mere  declaration  alter 
the  mode  of  devolution  prescribed  by  law  in  case  of  intestacy  {j) : 
"  You  cannot  exclude  an  heir  at  law  or  next  of  kin  but  by 
giving  to  somebody  else "  (k).  As  in  Re  Holmes  (l),  where  a 
testator  declared  that  aU  his  relatives  except  two  nieces  should 
be  excluded  from  all  advantages  and  benefit  under  his  will :  it 
was  held  that  the  undisposed  of  residue  went  to  the  statutory 
next  of  kin.  So  in  Fitch  v.  Weber  (m)  a  testatrix  devised  her  real 
estate,  upon  trust  for  sale,  and  declared  that  the  proceeds  of  sale 
should  be  held  as  personal  and  not  real  estate,  and  that  they 
should  not  in  any  event  lapse  or  result  for  the  benefit  of  her  heir 
at  law ;  she  made  no  further  disposition  of  them,  or  of  her  residuary 
personal  estate,  and  it  was  held  that  the  heir  at  law  was  entitled 
to  the  proceeds  of  sale  by  way  of  resulting  trust  (n).     Of  course  if 


(g)  Post,  Chap.  XXIX. 

(h)  21  Ch.  D.  667.  Compare  Re 
Cameron,  26  Ch,  D.  19. 

(i)  40  Ch.  D.  159. 

(;')  See  the  principle  stated  ante, 
p.  425. 

(i)  Pickering  v.  Stamford,  3  Ves.  492, 
ante,  p.  550 ;  Johnson  v.  Johnson,  4 
Bea.  318. 

{I)  62  L.  T.  383. 

(m)  6  Ha.  145. 


(ji)  In  Countess  of  Bristol  v.  Hunger- 
ford  (2  Vem.  645)  there  was  a  devise 
of  real  estate  to  be  sold  for  payment 
of  debts,  the  surplus,  if  any,  to  be 
deemed  personal  estate  and  to  go  to  the 
testator's  executors,  to  whom  he  gave 
201.  apiece  :  it  seems  to  have  been  held 
that  the  executors  took  as  trustees  for 
the  next  of  kin ;  see  3  P.  W.  194  n.  ; 
Fitch  V.  Weber,  supra  ;  6ordon\.  Atkin- 
son, 1  De  G.  &  S.  p.  4  82  ;  post,  Chap. 
XXII. 
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the  testatrix  had  made  a  disposition  of  her  residuary  personal  chapter  xxi. 
estate,  it  might  have  been  held  that  she  intended  it  to  include  the 
proceeds  of  sale  of  the  real  estate,  without  any  express  direction 
to  that  efiect  (o). 

A  declaration  by  a  testator  that  A.  shall  not  take  any  share  Exclusion   of 
of  the  testator's   property,  may  operate  as  a  gift  by  impUcation 
of  the  share  which  A.  would  otherwise  have  taken,  to  the  other 
persons  entitled  to  the  testator's  undisposed  of  property,  if  the 
intention  is  clear  (p). 

The  Statute  of  Distribution,  1670  (sect.  5)  does  not  apply  to  a  Statute  of 
partial  intestacy  arising  from  a  failure   of  the    trusts   declared 
concerning  part  of  a  testator's  residuary  estate  (q). 

The  Intestates'    Estates  Act,   1890,  does  not    apply  to  cases  Inteatatea' 
of  partial  intestacy  (r),  but  it  appUes  to  cases  where  a  man  leaves  iggo. 
a  vahd  will  which  becomes  wholly  inoperative  owing  to  the  death 
of  the  executors  and  legatees,  &c.,  during  the  testator's  lifetime  (s). 

The  Dower  Act,  1833,  provides  by  sect.  4,  that  no  widow  shall  Dower  Act. 
be  entitled  to  dower  out  of  any  land  which  shall  have  been  abso- 
lutely disposed  of  by  her  husband  in  his  lifetime  or  by  his  will,  and 
by  sect.  9,  that  where  a  husband  shall  devise  any  land  out  of  which 
his  widow  would  be  entitled  to  dower  if  the  same  were  not  so 
devised,  or  any  estate  or  interest  therein,  to  or  for  the  benefit  of 
his  widow,  she  shall  not  be  entitled  to  dower  out  of  any  land 
of  her  husband  unless  a  contrary  intention  shall  be  declared  by 
his  wiU. 

As  to  the  effect  of  testamentary  dispositions  in  barring  the  Operation  of 
widow's  right  to  dower  under  these  sections,  the  following  points  ^^t. 
have  been  decided.  In  Rowland  v.  CiUhbertson  (t),  a  testator  in 
1864  devised  his  real  and  personal  estate,  subject  to  payment  of 
his  debts,  upon  trust  as  to  one-sixth  share  for  his  wife  for  life ;  it 
was  held  by  Romilly,  M.R.,  that  the  land  was  so  devised  "  for 
the  benefit  of  "  the  widow  within  the  meaning  of  sect.  9  of  the  act, 
as  to  deprive  her  of  her  right  to  dower.  And  in  Lacey  v.  Hill  (m), 
where  a  testator  by  his  wiU  made  in  1861,  devised  and  bequeathed 
all  his  real  and  personal  estate  upon  trust  for  sale  and  conversion, 
and  directed  his  trustees  to  invest  the  proceeds,  and  out  of  the 
income  of  such  investments  to  pay  an  annuity  to  his  widow,  and 

(o)  As  in  Court  v.  Buckland,  1  Ch.  D.  579. 

605  («)  Be  Cuffe,  [1908]  2  Ch.  500. 

(p)  Ante.  p.  679.  (0  L-  »-.  »  Eq.  466. 

(?)  Se  Roby,  [1907]  2  Ch.  84.  (u)  L.  R.,  19  Eq.  346. 
(r)  Be  Twiggs  Estate,  [1892]   1   Ch. 
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subject  thereto  to  hold  the  investments  for  the  benefit  of  his 
children :  it  was  held  by  Jessel,  M.R.,  that  the  widow's  right 
to  dower  out  of  the  freehold  realty  was  barred  because  the  devise 
on  trust  for  sale  was  a  disposition  of  the  land  within  the  meaning  of 
sect.  4  of  the  act,  and  also  amounted  to  a  gift  of  an  estate  or  interest 
in  the  land  for  the  benefit  of  the  widow  within  the  meaning  of  sect.  9. 
So  in  Re  Thomas  (v).  Sir  E.  Kay,  J.,  held  that  a  gift  to  a  widow 
of  the  income  of  part  of  the  proceeds  of  sale  of  real  estate  is  a  gift 
to  her  of  an  interest  in  land  within  sect.  9  of  the  act,  so  as  to  bar  her 
claim  to  dower  out  of  any  part  of  her  husband's  estate. 

II. — Resulting  Trust  for  the  Heir. — Mr.  Jarman  states  the 
general  rule  thus  {w) :  "If  a  wiU  fails  to  make  an  effectual  and 
complete  disposition  of  the  whole  of  the  testator's  real  and 
personal  estate,  of  course  the  undisposed-of  interest,  whether 
legal  or  equitable,  devolves  to  the  person  or  persons  on  whom 
the  law,  in  the  absence  of  disposition,  casts  that  species  of 
property  (a;).  It  is  clear,  therefore,  that  where  real  estate  is  de- 
vised in  fee,  upon  trust  for  a  person  incapable  of  taking,  or  who  is 
not  sufficiently  defined,  or  who  dies  in  the  testator's  lifetime,  or  who 
disclaims  the  estate,  the  beneficial  interest  in  the  estate  so  devised 
results  to  the  heir  at  law  {y). 

"  So,  in  a  case  (z)  where  the  Earl  of  Harborough  devised  his 
manors,  advowsons,  &c.,  to  trustees,  in  trust,  to  pay  his  son  1,000Z. 
a  year  for  his  life,  and  the  rest  of  the  profits  to  be  laid  out  in 
land,  to  be  settled  to  certain  uses ;  Lord  Hardwicke  held,  that 
the  right  of  presentation  arising  from  the  advowsons  during  the 
son's  life  was  a  fruit  undisposed  of,  and  devolved  to  the  heir ; 
no  other  profits  being  given  than  such  as  might  be  accumulated  ; 
though,  he  said,  if  the  testator  had  devised  aU  the  surplus  rents  and 
profits,  it  would  have  carried  the  right  of  presentation  "  (a). 


(v)  34Ch.  D.  166. 

(w)  First  ed.-  p.  502. 

(x)  As  to  apportionment  between 
heir  and  next  of  kin,  see  Re  Cameron, 
infra,  p.  705,  note  {g). 

(y)  Hartop's  Case,  1  Leon.  253,  Cro. 
El.  243 ;  and  other  cases  infra.  In 
cases  where  land  is  devised  upon  trust, 
and  the  devise  of  the  legal  estate  fails, 
the  lands  formerly  descended  to  the 
heir  charged  with  the  trust.  In  the 
case  of  a  testator  dying  since  1897,  the 
effect  of  the  Land  Transfer  Act,  1897, 
is  that  his  real  estate  devised  upon 
trust  passes,  in  the  first  instance,  to  his 
personal  representatives  as  trustees  for 


the  persons  by  law  beneficially  entitled 
thereto,  but  the  ultimate  result  is  the 
same. 

(z)  Sherrard  v.  Lord  Harborough, 
Amb.  165  ;  see  also  Kellett  v.  Kellett, 
3  Dow,  248.  The  paragraph  to  which 
this  note  belongs  has  been  transferred 
from  p.  505  of  Mr.  Jarman's  text,  where 
it  seems  to  be  out  of  place. 

(a)  "  With  this  dictum  agrees  Earl  of 
Albemarle  v.  Rogers,  2  Ves.  jun.  477, 
7  Br.  P.  C.  Toml.  522,  where  a  testator 
devised  all  his  manors,  messuages, 
lands,  and  hereditaments  to  A.  for  eleven 
years  from  his  death ;  and  from  the  end, 
expiration,  or  sooner  determination  of 
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If  land  is  devised  to  A.  subject  to  a  charge  or  a  term  of  years,  chapter  xxi. 
and  the  charge  or  term  fails,  A.  takes  the  benefit  of  the  failure  (b). 
But  if  land  is  devised  to  A.,  subject  to  an  exception  out  of  it  of  some 
interest  in  favour  of  B.,  and  the  gift  to  B.  fails,  then  the  excepted 
interest  goes  by  way  of  resulting  trust  to  the  heir  or  residuary 
devisee  (c).  If  it  is  a  chattel  interest,  the  heir  takes  it  as  per- 
sonalty (d). 

The  doctrine  established  by  the  case  of  Ackroyd  v.  Smithson  (e) — 
namely,  that  where  land  has  been  converted  into  money  in  accord- 
ance with  the  provisions  of  a  will,  and  part  of  the  proceeds  remains 
undisposed  of,  it  goes  to  the  heir — is  an  illustration  of  the  general 
rule  stated  by  Mr.  Jarman.  This  subject  is  discussed  in  the  next 
chapter. 


Doctrine  of 
Ackroyd  v. 
Smithson. 


Mr.  Jarman  continues  (/),  "  On  the  same  principle,  where 
lands  are  devised  upon  trust  for  particular  purposes,  as  for  pay- 
ment of  debts,  or  with  a  direction  to  pay  the  rents  to  A.  for  Hfe,  and 
no  further  trust  is  declared,  all  the  unexhausted  beneficial  interest 
results  to  the  heir,  as  real  estate  undisposed  of  (gr). 


the  said  term,  and  in  the  meantime 
subject  thereto,  to  B.  and  his  issue  in 
strict  settlement.  The  term  was  de- 
clared to  be  bequeathed  to  A.,  upon 
trust,  to  receive  the  rents,  issues,  and 
profits  of  the  premises,  and  thereout 
to  pay  certain  charges  therein  men- 
tioned, 'paying  the  overplus  of  srich 
monies  to  the  testator's  daughter  E. 
During  the  eleven  years  an  avoidance 
occurred  in  an  advowson  forming  part 
of  the  property,  and  the  next  presenta- 
tion was  claimed  by  B.,  as  the  devisee 
of  the  estates  subject  to  the  term,  the 
trusts  of  which,  it  was  said,  did  not 
comprise  an  interest  of  this  description  ; 
and  also  as  E.,  either  as  the  cestui  que 
trust  of  the  residuary  rents,  issues,  and 
profits,  during  the  term,  or  as  heir  at 
law ;  and  it  was  held  to  belong  to  her 
in  the  former  character,  the  entire 
beneficial  interest  during  the  term, 
not  absorbed  by  the  charges,  being 
given  to  her."  (Note  by  Mr.  Jarman.) 
See  also  Johnstone  v.  Baber,  6  D.  M.  & 
G.  439  ;  but  see  Martin  v.  Martin,  12 
Sim.  579. 

(6)  Where  a  testator  is  entitled  to  a 
sum  of  money  charged  on  land  and 
raisable  for  his  benefit  in  any  event,  a 
different  rule  applies  ;  see  Simmons  v. 
Pitt,  L.  E.,  8  C!h.  978  :  ante,  p.  389,  n.  («). 

(c)  The  cases  as  to  charges  have  been 
already  considered  (ante,  p.  441),  with 
reference  to  the  distinction  between  an 

J. — VOL.   I. 


exception  and  a  charge.  The  oases  in 
which  land  is  devised  to  one  person 
charged  with  a  legacy,  or  the  like,  for 
the  benefit  of  another,  and  the  legacy 
fails  by  lapse  or  otherwise,  are  not 
generally  treated  as  cases  of  resulting 
trusts  ;  the  legacy  is  said  to  sink  for  the 
benefit  of  the  devisee.  As  to  devises 
subject  to  terms,  see  infra,  p.  724. 

(d)  Infra,  p.  708. 

(e)  1  Br.  C.  C.  503,  stated  post,  Chap. 
XXII. 

(/)  First  ed.  p.  502. 

[g)  Culpepper  v.  Aston,  2  Ch.  Ca. 
115,  223  ;  Roper  V.  Ratdiffe,  9  Mod.  171, 
2  Eq.  Ca.  Ab.  608 ;  Re  Sanderson's 
Trust,  3  K.  &  J.  497.  In  both  the  above 
propositions,  however,  it  is  assumed 
that  the  subject  of  disposition  is  the  tes- 
tator's general  or  residuary  real  estate, 
or  that  the  will  does  not  contain  a  resi- 
duary devise,  the  effect  of  which  to  pass 
the  undisposed-of  interest  in  particular 
lands  is  considered  in  Chap.  XXV. 

It  is  not,  of  course,  necessary  that 
there  should  be  an  express  devise  :  thus 
in  Re  Cameron  (26  Ch.  D.  19)  a  testator 
gave  some  legacies  and  authorized  his 
executors  to  realize  any  part  of  his 
estate  to  pay  them ;  he  also  directed 
his  business  to  be  carried  on  until  his 
son  attained  the  age  of  thirty,  but  did 
not  dispose  of  the  profits  or  maJie  any 
other  disposition  of  his  property,  except 
by  devising  a  particular  house :  it  was 

45 
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CHAPTER  XXI.       "  TMs  doctrine  is  so  well  settled,  that  if  the  character  of  trustee 
Question         be  plainly  and  unequivocally  aflSxed  to  the  devisee,  no  question 
whether  ^       ^^^  ^^  ^j^jg  ^g^y  ^^  raised  respecting  its  application  ;  but  the  diffi- 
benefioially,     culty  in  these  cases  generally  is,  to  determine  whether  it  is  intended 
that  the  interest  in  the  land,  ultra  the  purpose  to  which  it  is  de- 
voted, shall  belong  to  the  devisees  in  a  fiduciary  character,  or  for 
their  own  benefit. 
Lord  Eldon's       "  The  distinction  between  the  two  classes  of  cases  was,  in  King 
the*p"^o*pIe!  V.  Denison  Qi),  thus  stated  by  Lord  Eldon  :—  If  I  give  to  A.  and 
his  heirs  aU  my  real  estate,  charged  with  my  debts,  that  is  a  devise 
for  a  particular  purpose,  but  not  for  that  purpose  only ;    if  the 
devise  is  upon  trust  to  pay  my  debts,  that  is  a  devise  for  a  parti- 
cular purpose,  and  nothing  more.    And  the  effect  of  these  two 
modes  admits  just  this  difference  :    the  former  is  a  devise  of  an 
estate  of  inheritance,  for  the  purpose  of  giving  the  devisee  the 
beneficial  interest,  svbject  to  a  particular  purpose ;   the  latter  is  a 
devise  for  a  particular  purpose,  with  no  intention  to  give  him  any 
beneficial  interest.     Where,  therefore,  the  whole  legal  estate  is 
given  for  the  purpose  of  satisfying  trusts  expressed,  and  those 
trusts  do  not,  in  their  execution,  exhaust  the  whole,  "so  much  of 
the  beneficial  interest  as  is  not  exhausted  belongs  to  the  heir. 
But  where  the  whole  legal  interest  is  given  for  a  particular  pur- 
pose, with  an  intention  to  give  to  the  devisee  the  beneficial  interest, 
if  the  whole  is  not  exhausted  by  that  particular  purpose,  the 
surplus  goes  to  the  devisee,  as  it  is  intended  to  be  given  to  him.' 
"  In  illustration  of  this  subject,  it  is  proposed  to  state  a  few  of 
the  leading  cases,  showing,  first,  where  a  trust  has  been  held  to 
result ;  and,  secondly,  where  not. 
Cases  of  re-  "  In  Wych  V.  Packington  (i),  a  testator,  after  appointing  his 

suiting  trusts,  ^jfg  g  g^jg  executrix  of  his  will,  devised  to  his  said  dear  wife,  his 
executrix,  a  rent-charge  of  200Z.  per  annum,  out  of  certain  lands, 
upon  trust  that  she,  her  executors,  &c.,  should  be  supplied  with 
monies  out  of  the  rents  and  profits  for  the  discharging  his  debts, 
legacies,  and  payments  ;  to  which  end,  he  gave  and  bequeathed  to 
her  a  lease  for  thirteen  years  of  the  said  rent-charge,  to  commence 
six  months  after  his  decease.    And  the  testator  devised  to  his 

held  that  the  executors  might  continue  (/t)  1  V.  &  B.  272.     This  "  classical  " 

to  carry  on  the  business  with  the  real  statement  of  the  rule  was  cited  with 

and  personal  estate  which  the  testator  approval  by  the  Court  of  Appeal  in 

had  employed  in  it  until  the  legacies  Croome  v.  Groome,  59  L.  T.  582,  post, 

were  paid  out  of  the  profits,  and  that  p.  712. 

any  surplus  profits  must  be  apportioned  (i)  3  Br.  P.  C.  Toml.  44.     See  also 

between  the  heir  at  law  and  next  of  Barrs  v.  Fewkes,  2  H.  &  M.  60. 
kin. 
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wife  certain  lands  for  life,  in  augmentation  of  her  jointure ;    and  chapter  xxi. 

the  residue  of  his  lands  to  his  daughter  (who  was  his  heir-at-law) 

in  tail.     The  personal  estate  being  found  sufficient  to  satisfy  the 

debts  and  legacies,  it  was  not  necessary  to  resort  to  this  fund.    The 

House  of  Lords,  in  affirmance  of  a  decree  of  the  Court  of  Exchequer, 

held  that  the  rent-charge  resulted  to  the  heir. 

"  So,  in  a  case  which  arose  on  the  will  of  Serjeant  Maynard  (/), 
who  devised  his  lands  to  three  persons,  to  the  use  of  them  and 
their  heirs,  upon  the  trusts  after  mentioned ;  and  then  directed 
the  trustees,  upon  the  death  of  the  countess,  his  wife,  to  convey 
the  estate  to  certain  persons  for  life  ;  but  without  disposing  of  the 
remainder  in  fee.  It  was  contended  that  the  devise,  being  to  them 
and  their  heirs,  upon  the  trusts  after  mentioned,  imported  that  they 
should  be  trustees  only  for  those  purposes  ;  and  when  those  estates 
were  spent,  the  land  was  to  remain  to  them  to  their  own  use.  But 
the  L.C.  held,  that  the  remainder  in  fee  resulted  to  the  heir,  his 
Lordship  adverting  to  the  circumstance  that  the  devise  was  to 
three  persons,  and  one  of  them  no  relation  to  the  testator. 

"It  is  clear  that  where  lands  are  devised  upon  trust  for  sale, 
the  resulting  trust  in  favour  of  the  heir  is  not  repelled  by  a 
mere  bequest  to  him  of  a  sum  of  money  payable  out  of  the 
proceeds. 

"  Thus  (it),  where  a  testator  devised  lands  to  his  executors  and  Legacy  to  the 
their  heirs,  in  trust,  to  be  sold  by  them,  and  the  survivor  of  them,  exdude^him"' 
for  the  best  price,  and  with  the  money  to  pay  his  debts,  legacies, 
and  funeral,  and  among  the  legacies  were  two  to  his  co-heirs  :  it 
was  contended,  on  the  authority  of  North  v.  Crompton  (I),  that, 
there  being  legacies  to  the  heirs,  and  none  to  the  executors,  the 
latter  must  take  for  their  own  benefit ;  but  Lord  Cowper,  C,  held, 
that  the  trust  resulted  to  the  co-heirs,  adverting  to  the  direction 
to  the  executors  to  sell  for  the  best  price,  which  need  not  have  been 
inserted  if  they  were  intended  to  be  owners  (m) ;  and  also  the 
devising  the  estate  to  the  survivor,  which,  he  observed,  was  a 
further  argument  of  its  being  rather  a  trust  than  an  ownership. 

"  Indeed,  where  the  property  is  devised  in  trust  to  be  sold,  the  Resulting 
point  is  so  clear  against  the  trustees,  that  a  claim  by  them  is  seldom  ^™gJJ  ^^ 

sold. 

(j)  Hobart  v.  Countess  of  Suffolk,  2  v.  Hudson,  3  Ves.  210;  and  Gonnteis  of 

Vern.  644,  1  Eq.  Ca.  Ab.  272,  pi.  7 ;  see  Bristol  v.  Hungerford,  2  Vern.  645,  1 

also  Gollis  V.  Bobins,  IDe  G.  &  S.  131  ;  Eq.  Ca.  Ab.  272,  pi.  7,  stated  post." 

Wills  V.  Wills,  1  D.  &  War.  439 ;  Bird  As  to  Mr.  Jarman's  statement  of  this 

V.  Harris,  L.  R.,  9  Eq.  204.  case,  see  post.  Chap.  XXII. 

(fc)  Starkey  v.  Brooks,  1  P.  W.  390 ;  (m)  "  Why  not,  as  there  was  a  trust 

see  Randall  v.  Bookey,  2  Vern.  425.  for  creditors,  which    might  have  ab- 

(l)  "  1  Ch.  Ca.  196  ;  see  also  Halliday  sorbed  all  ?  "     (Note  by  Mr.  Jarman.) 

45—2 
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OHAPTEK  XXI.  advanced  (n) ;  but  the  contest  in  such  cases  generally  lies  between 
the  heir-at-law  and  the  residuary  legatee,  or  next  of  kin,  whose 
respective  claims  are  discussed  in  the  next  chapter." 

But  the  fact  that  there  is  a  trust  for  sale  is  not  conclusive. 
In  Re  West  (o) .  a  testatrix  gave  all  her  real  and  personal  property 
to  four  persons  upon  trust  for  sale,  and  upon  trust  out  of  the 
proceeds  of  sale  to  pay  debts  and  legacies,  &c. ;  the  wiU  contained 
clauses  for  the  indemnity  and  reimbursement  of  the  "  said  trustees," 
and  appointed  the  same  four  persons  executors,  but  it  contained 
no  residuary  gift ;  Kekewich,  J.,  said :  "  There  is  a  general  devise 
and  bequest  to  certain  persons  on  trust  for  sale.  Those  words 
alone  do  not  settle  the  question,  as  I  might  still  find  the  trustees 
were  entitled  to  take  beneficially.  .  .  .  But  I  cannot  look  on  that 
trust  as  mere  machinery.  It  affords  a  strong  indication  that 
they  are  to  hold  the  proceeds  as  trustees  generally "  ;  and  the 
learned  judge  held  that  the  frame  of  the  whole  wiU  shewed  that 
the  donees  were  not  intended  to  take  the  surplus  beneficially, 
and  that  there  was  a  resulting  trust. 

In  Barrs  v.  Fewhes  (p)  a  testator  appointed  A.  to  be  his  executor, 
and  after  making  various  bequests  gave  the  rest  and  residue  of  all 
his  real  and  personal  estates  to  A.  "  to  enable  him  to  carry  into 
effect  the  purposes  of  "  the,  will :  it  was  held  that  there  was  a 
resulting  trust  for  the  heir  of  the  real  estate. 

As  to  chattel        "  And  here  it  may  be  observed,"  continues  Mr.  Jarman  {q),  "  that 

interest  de-      ^^ere  the  portion  of  real  estate  left  undisposed  of  is  a  chattel 

vomng  upon    .  ,     ^  .  -"^  . 

the  heir.  interest,  it  devolves  upon  the  heir  as  personalty,  and  is  transmissible 

to  his  personal  representative  (r). 

Cases  in  which       "  We  now  proceed  to  the  cases  in  which  a  trust  has  been  held 

to^r^b*^^'*^  not  to  result,  there  being  an  apparent  intention  to  give  the  devisee 

ficially.  as  well  the  beneficial  interest  as  the  legal  estate. 

EfEeot  of  di-  "  In  EUl  V.  Bishop  of  London  (s)  a  testator  devised  his  per- 
petual Bjdvowson  of  B.,  in  the  county  of  H.,  to  his  honoured 
mother-in-law  G.  S.,  willing  and  desiring  her  to  sell  and  dispose 
thereof  to  certain  colleges.  Upon  the  refusal  of  one,  the  offer 
was  to  be  made  to  another,  in  a  prescribed  order.  Item,  he 
gave  to  his  said  mother-in-law  his  freehold  lands  in  the  parish  of 

(»)  See  for  example  Watson  v.  Hayes,  Toml.  44,  stated  ante,  p.  706  ;   Hewitt 

5  My.  &  Cr.  125.  v.  Wright,  1  Br.   C.  C.  86 ;  Sewell  v. 

(o)  [19001  1  Ch.  84.  Denny,  10  Beav.  315  ;  Burley  v.  Evelyn, 

(p)  2  H.  &  M.  60.  16  Sim.  290  ;    Whiteliead  v.  Bennett,  18 

(g)  First  ed.  p.  506.  Jut.  140. 

(r)  Levet  v.  Needham,  2  Vem.  138 ;  («)  1  Atk.  618. 
see  also  Wych  v.  Packington,  3  Br.  P.  C. 


rection  to  sell 
to  certain  per- 
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0.,  and  to  her  heirs  and  assigns  for  ever.     It  was  held,  that  the  chapter  xxi. 

beneficial  interest  in  the  lands  (ss)  included  in  the  first  devise 

did  not  result  to  the  heir.     '  The  general  rule,'  said  Lord  Hard- 

wicke,  '  that,  where  lands  are  devised  for  a  particular  purpose, 

what  remains  after  that  purpose  is  satisfied,  results,  admits  of 

several  exceptions.    If  J.  S.  devise  lands  to  H.,  to  sell  them  to 

B.  for  the  particular  advantage  of  B.,  that  advantage  is  the  only 

purpose  to  be  served,  according  to  the  intent  of  the  testator,  and 

to  be  satisfied  by  the  mere  act  of  selling,  let  the  money  go  where 

it  will ;   yet  there  is  no  precedent  for  a  resulting  trust  in  such  a 

case.    Nor  is  there  any  warrant,  from  the  words  or  intent  of  the 

testator,  to  say  that  this  devise  severs  the  beneficial  interest :    it 

is  only  an  injunction  on  the  devisee  to  enjoy  the  thing  devised 

in  a  particular  manner.     If  A.  devises  lands  to  J.  S.,  to  sell  for 

the  best  price  to  B.,  or  to  lease  for  three  years  at  such  a  fine, 

there  is  no  resulting  trust.'    There  were  in  this  case,  his  Lordship 

observed,  two  objects  of  the  testator's  benevolence,  G.  S.  and 

the  colleges. 

"  Lord  Hardwicke  adverted  also  to  the  circumstance  that  the  word  Word  "  trust" 

trust  was  not  made  use  of  ;  but  this,  though  not  immaterial,  is  by  ?«*  necessary 

.  ,  '  .'    in  creating 

no  means  conclusive  ;    for  a  trust  may  be  created  without  that  one. 

word,  if  such  an  intention  can  be  collected  from  the  whole  will  (t). 

"  His  Lordship's  statement  of   the  general  rule  may  seem  to  Distinction 
clash  with  Lord  Eldon's,  before  cited.     He  appears  to  have  con-  between  a 
founded  the  distinction,  so  clearly  marked  by  Lord  Eldon,  between  and  subject  to, 
a  devise  for  {u),  and  a  devise  svbject  to,  a  particular  purpose ;  *  particular 
but,  as  the  case  before  Lord  Hardwicke  seems  to  belong  to  the 
latter  class,  it  is  in  accordance  with  that  distinction.     The  frame 
of  the  devise  and  the  context  (for  it  was  immediately  followed 
by  a   devise,  clearly  beneficial,  to   the   same   person)    certainly 
favoured  the  construction  adopted.    The  case  suggested  by  his 
Lordship,  of  a  devise  to  A.  to  sell,  for  the  best  price,  to  B.,  per- 
haps, is  more  open  to  doubt.     He  admitted,  however,  that,  under 
a  devise  of  lands  to  be  sold  for  pa5anent  of  debts,  there  was  a 
clear  resulting  trust. 

(««)  Thus  in  Mr.  Jarman's  text ;  but  And  a  trust  will  not  be  created  by  the 

"  latids "    is    clearly    a    misprint    for  word  "  trust,"  if  an  intention  not  to  do 

"  advowson."  so  appears  by  the  whole  will :   Hughes 

(t)  Hdlliday  v.  Hudson,  3  Ves.  210 :  v.    Evans,    Williams   v.    Roberts,   and 

and  see  King  v.  Denison,  1  Ves.  &  B.  Clarke  v.  Hilton,  all  referred  to  post, 

273 ;    SaUmarsh  v.  Barrett,  29  Beav.  pp.  710-1,  716-7. 
474,  3  D.  P.  &  J.  279  (on  the  word  («)  See  Abrams  v.  Winshup,  3  Euas. 

"  charged  ") ;  Barrs  v.  Fewkes,  2  H.  &  350,  where  the  word  "  for  "  was  read 

M.  CO  ("  to  enable  ") ;   Bird  v.  Harris,  as  "  charged  with." 
L.  R.,  9  Kq.  204  ("  in  consideration"). 
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CHAPTER  XXI.       "  The  resulting  trust  for  the  heir,  in  lands  devised  for  a  parti- 
Effect  of  cular  purpose,  is  excluded,  where  the  devise  contains  expressions 

expressions      importing  an  intention  to  confer  on  the  devisee  a  benefit, 
izxiporting  J.  o  .11 

beneet  to  the       "  Thus  (v),  where  a  testator,  having  given  51.  to  his  brother, 
devisee.  ^^j^^  ^^g  j^jg  j^gjj.^  made  and  constituted  his  dearly-beloved  wife 

his  sole  executrix  and  heiress  of  all  his  lands  and  real  and  per- 
sonal estate,  to  sell  and  dispose  thereof  at  pleasure,  and  to  pay 
his  debts  and  legacies,  L.  C.  King  held,  she  was  not,  after  payment 
of  debts,  a  trustee  for  the  heir.  He  said  that  the  devise  that 
the  wife  should  be  sole  heiress  of  the  real  estate,  did,  in  every 
respect,  place  her  in  the  stead  of  the  heir,  and  not  as  a  trustee 
Of  expressions  for  him.  His  Lordship  observed,  that  it  was  plainer  by  reason 
o  ness.  ^j  ^j^g  language  of  tenderness,  his  '  dearly-beloved  wife,'  which 
must  have  intended  something  beneficial  to  her,  and  not  what 
would  be  a  trouble  only ;  and  what  made  it  stLU  stronger  was, 
that  the  heir  had  a  legacy. 

"  That  these  two  circumstances  alone  are  not  sufficient,  is 
quite  clear.  The  former  occurred  in  Wych  v.  Packington  (w), 
where  the  expression  was  'my  dear  wife,'  and  yet  the  trust  was 
held  to  result ;  and  the  latter,  in  Randall  v.  Bookey  (as),  where  a 
legacy  to  the  heir  was  decided  not  to  rebut  the  inference  of  a 
resulting  trust. 
Of  describing  "  Where  the  devisee  is  merely  described  by  the  relationship,  as 
"^  k,f/^^  *v  '  ™5^  cousin,'  '  my  brother,'  unaccompanied  by  any  particular 
expression  of  kindness,  the  argument  is  still  less  strong,  the 
designation  being  merely  part  of  his  description ;  though  cer- 
tainly, in  Coningham  v.  Mellish  (y),  the  fact  of  the  devisee  being 
described  as  '  my  cousin,'  and  that  of  his  being  as  nearly  related 
to  the  testator  as  the  heir,  seem  to  have  formed  the  grounds  of 
the  determination.  In  the  cases  of  that  period,  however,  the 
doctrine  of  resulting  trusts  was  not  so  invariably  and  steadily 
maintained  as  it  now  is  ;  and  many  positions  to  be  found  in  them 
are  inconsistent  with  the  rules  at  present  estabUshed.  Such  a 
description  of  the  devisee  is  certainly  a  circumstance  to  be  attended 
to,  and  was  so  referred  to  in  a  case  by  Lord  Eldon,  in  reference 
to  Coningham  v.  Mellish  (z) ;  but  that  it  would  now  be  allowed 
the  weight  which  was  given  it  in  that  case,  is  not  probable." 

(v)  Rogers  v.  Rogers,  3  P.  W.   193,  {y)  Pre.  Ch.  31,  1  Eq.  Ca.  Ab.  273,  pi. 

Cas.  t.  Talb.  268.  8,  2  Vern.  247  (Cunninghams. Mellish). 
(w)  Stated  supra,  p.  706.  (z)  See  King  v.  Denison,  1  V.  &  B 

(x)  2  Vern.  425, 1  Eq.  Ca.  Ab.  272,  pi.  274.     See  also  per  Wood,  V.-C,  Barrs 

4  ;  and  see  Hughes  v.  Evans,  13  Sim.  v.  Fewhes,  2  H.  &  M.  67. 

504. 
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Where  the  gift  to  the  devisee  was  in  the  first  instance  expressly  chapter  xxi. 
upon  trust,  and  the  trust  afterwards  declared  did  not  absorb  the  no  trust, 
whole  property,  yet,  on  the  whole,  the  testator  having  described  *^°"g^,  "^°^^ 
the   devisee   as   his   most    dutiful  and   respectful  nephew,   and 
having    expressly  declared   that   the  heir  should   take   nothing 
except  a  provision  made  for  him  by  the  will,  it  was  held  that 
the  devisee  took  beneficially  subject  to  the  trusts  declared  (a). 

"  In  Rogers  v.  Rogers,"  continues  Mr.  Jarman  (b),  "  the  purpose  As  to  the 
expressed,  namely,  the  payment  of  debts  and  legacies,  was  not  poge^gfthe"'^" 
beneficial  to  the  devisee  ;   and,  therefore,  unless  she  had  taken  the  devise  being 
surplus,  she  would  have  derived  no  benefit  from  the  devise.     It  ^^t  to^the""^ 
has  been  truly  said  '  that  where  the  purpose  expressed  is  something  devisee, 
in  favour  of  the  party  to  whom  the  bequest  is  made,  the  presump- 
tion is  rather  stronger  that  the  benefit  specified  is  the  only  benefit 
which  he  is  intended  to  derive  from  the  bequest '  (c). 

"  In  Dawson  v.  Clarke  (d),  a  testator  gave  to  his  friends  A.  and 
B.  all  his  real  and  personal  estate,  to  hold  to  them,  their  heirs, 
executors,  administrators,  and  assigns,  upon  trust  in  the  first 
place  to  pay,  and  charged  and  chargeable  with  all  his  just  debts 
and  funeral  expenses  and  the  legacies  thereinafter  bequeathed. 
The  testator,  after  bequeathing  several  legacies,  appointed  A. 
and  B.  executors.  Lord  Eldon,  C. : — '  The  question  is,  whether, 
upon  the  whole  will,  this  is  to  be  taken  as  a  devise  and  bequest  to 
these  executors,  with  reference  to  their  office,  upon  a  trust  to  pay  ; 
or  as  giving  them  the  absolute  property,  subject  only  to  a  charge  ; 
and  I  think  the  latter  was  the  intention.' 

"  Of  this  case  Lord  Langdale,  M.R.  (e),  has  observed  that  Lord  Lord  Lang- 

Eldon  gave  effect  to  the  words  '  charged  and  chargeable  '  (which  '^^'''Jf  '■^'"^rk 
o  _  o        ^  D  \  on  Vawson  v. 

he  had  placed  in  opposition  to  the  words  '  upon  trust  ),  on  some  Clarke. 
ground  which  does  not  appear  in  the  report.     It  might  be  that  he 
considered  the  last  words  in  the  will  as  explanatory  of  the  first. 

"  The  general  doctrine  was  much  discussed  in  King  v.  Denison  (/),  a  devise  sub- 
where  a  testatrix  devised  her  real  estate  to  her  cousin  Mary  A.,  ject  to  certain 

■^  annuities. 

wife  of  R.  A.,  and  to  her  cousin  Arabella  J.,  and  their  heirs  and 
assigns  for  ever ;  subjed,,  nevertheless,  to,  and  chargeable  with,  the 
payment  of  the  annuities  thereinafter  mentioned ;  and  she  be- 
queathed her  personal  estate  to  three  other  persons,  subject  to, 
and  chargeable  with,  her  debts  and  legacies  ;   and  gave  such  three 

(a)  Hitghes  v.  Evans,  13  Sim.  496.  case  was  decided  at  the  Eolls,  in  refer- 

(6)  First  ed.  p.  509.  ence  exclusively  to  the  personal  estate. 

(c)  Per  Sir  W.  Grant,  in  Walton  v.  (e)  1  Kee.  324. 
Walton,  14  Ves.  322.  (/)  1  V.  &  B.  260. 

(d)  15  Ves.  409,  18  Ves.  247.     This 


712  PARTIAL  INTESTACY  AND   RESULTING  TRUSTS. 

CHAPTER  XXI.  persons  equal  legacies.  Lord  Eldon  held,  that  the  devisees  of  the 
real  estate  were  not  trustees,  after  paying  the  annuities,  for  the 
heir  at  law ;  his  Lordship  considering  the  intention  to  be  (according 
to  the  distinction  stated  by  him,  already  quoted),  that  they 
should  not  take  merely  for  the,  fwrfose  of  faying  those  annuities, 
but  beneficially,  subject  to  them. 

"  The  Court  of  King's  Bench  had  made  a  similar  decision  upon 
the  same  will  (g). 
Circumstance       "  It  happened  in  this  case  that  one  of  the  devisees  was  a  married 
blinrTmar-  'woi^a.n,  and  the  other  an  infant  of  fifteen :   persons,  therefore,  ill 
ried  woman      adapted  to  be  trustees.    But,  though  Lord  Eldon  admitted  these 
and  an  infant;  ^^^^  circumstances  to  be  attended  to  {h),  yet,  he  observed,  that,  if 
they  were  trustees  upon  the  whole  context,  he  could  not  say  that 
—and  not  tea-  they  were  not  so  on  that  ground;  and  upon  the  singularity  that 
tator's  nearest  the  testatrix  had  given  to  these  cousins  in  preference  to  nearer 
relations,  a  sister  and  aunt,  his  Lordship  observed,  that  the  answer 
was,  she  had  made  the  disposition. 
Of  their  being       "  Another  circumstance  in  the  case  was,  that  the  testatrix  had 
trustees  of^^      ^gg^  ^j^g  same  expression,  '  subject  and  chargeable,'  in  the  be- 
estate.  quest  of  the  personal  estate  [to  her  executors],  of  which  it  was  con- 

tended they  were  trustees,  in  consequence  of  having  equal  legacies 
given  them ;  but  Lord  Eldon  observed,  that,  admitting  this 
construction  as  to  the  personalty,  which  he  thought  doubtful  upon 
the  cases,  it  did  not  foUow  that  the  same  words,  in  different  parts 
of  the  will,  applied  to  a  different  subject,  were  to  receive  the  same 
construction.  It  was  only  the  same  as  if  she  had  said  that  the 
executors  should  not  take  the  personalty  beneficially,  but  had 
made  no  such  declaration  as  to  the  real  estate  {i). 
Croome  v.  '^^^   ^^®   ^^^^  down  by  Lord  Eldon  in  King  v.  Denison  was 

Croome.  approved  and  applied  by  the  Court  of  Appeal  in  Croome  v.  Croome  (/). 

There  a  testator  gave  to  E.  all  his  real  estate,  "  upon  trust  neverthe- 
less to  pay  thereout "  certain  specified  sums  ;  the  will  contained  a 
bequest  of  the  personal  estate  to  E.  and  other  persons,  and  appointed 
E.  executor  :  it  was  held  that  E.  took  the  real  estate  beneficially, 
subject  to  the  payment  of  the  specified  sums. 

As  to  result-       "  ^^  should  be  noticed,"  says  Mr.  Jarman  (jj), "  that  an  exception 

ing  trust  in      to  the  doctrine  of  resulting  trusts  exists  in  regard  to  gifts  to  charity  ; 
lands  given  to  do  j  > 

^'                 (g)  Smith  A.  DennisonY.King, W&ast,  Bristol  v.   Hungerford,   2   Vem.   645; 

283.     See  also  the  oases  as  to  person-  see  ante,  p.  702,  n.  (n). 

alty,  discussed  in  the  next  section.  (j)  59  L.  T.  582  ;  affirmed  in  D.  P. ,  61 

(A)  See  BUnkhorn  v.  Feast,  2  Ves.  sen.  L.  T.  814,  as  a  matter  of  the  construction 

27.  of  the  particular  will. 

(i)  As  to   the  case  of   Countess  of  (jj)  First  ed.  p.  512. 
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the  rule  being,  that  where  lands,  or  the  rents  of  lands,  are  given  to  chapter  xxi. 
charitable  purposes,  which  at  the  time  exhaust,  or  are  represented 
to  exhaust,  the  whole  rents,  and  those  rents  increase  in  amount, 
the  excess  arising  from  such  augmentation  shall  be  appro- 
priated to  charity,  and  not  go,  by  way  of  resulting  trust,  to  the 
heir-at-law  (k). 

"  It  has  been  observed  by  Lord  Hardwicke  (l)  and  Lord  Eldon  (m), 
that,  at  the  time  this  doctrine  was  established,  the  right  of  the 
heir-at-law  under  a  resulting  trust  was  not  sufficiently  understood, 
or  it  never  could  have  been  adopted.  Both  these  great  Judges, 
however,  acknowledged  it  to  be  a  principle  not  now  to  be  shaken. 

"  But,  if  a  man  give  an  estate  to  trustees,  and  take  notice  that  the 
payments  are  less  than  the  amount  of  the  rents,  no  case  has  gone 
so  far  as  to  say  that  the  cestui  que  trust,  even  in  the  case  of  a  charity, 
is  entitled  to  the  surplus.  There  would  either  be  a  resulting  trust, 
or  it  would  belong  to  the  person  who  takes  the  estate  "  (n). 

If  the  original  rents  were  divisible  among  several  objects,  the  Appoition- 
general  principle  is  that  any  increase  will  be  apportioned  among  "'^"*' 
them,  but  this  is  a  matter  for  the  discretion  of  the  Court  (o). 

And  if  a  testator  gives  property  to  a  corporation,  as  to  a  specific 
part  of  the  income  upon  charitable  trusts,  and  as  to  the  residue  of 
the  income  (specifying  the  amount)  for  the  benefit  of  the  corpora- 
tion, and  the  income  afterwards  increases,  the  increase  will  be 
apportioned  {p).  But  the  gift  may  be  so  expressed  that  the  corpora- 
tion takes  the  whole  income,  subject  to  the  pa)Tiient  thereout  of 
certain  definite  sums  for  charity,  and  in  that  case  any  increase  in 
the  income  goes  to  the  corporation  (q). 

(k)  Thetford  School  Case,  8  Co.  130 ;  Att.-Oen.  v.  Cordwainers'  Co.,  3  My.  & 

Duke's  Ch.  Uses,  71 ;  Sutton  Colefield's  K.   534.     See  also  Mayor  of  Beverley 

Case,  10  Rep.  31 ;  Duke,  68 ;  Att.-Gen.  v.  Att.-Oen.  6  H.  L.  Ca.  310.     "  But  as 

V.   Johnson,  Amb.   190  ;    Att.-Oen.   v.  charitable  dispositions  of  lands  by  will 

Sparks,  Amb.  201  ;   Att.-Oen.  v.  Haber-  are  prohibited  by  the  statute  of  9  Geo. 

dashers'  Company , 4:Bi.  C.  C.  103  ;    s.  o.  2,  u.  36  (ante,  p.  247),  unless  in  favour 

nom.  Att.-Oen.  v.  Tonna,  2  Ves.  jun.  1  ;  of  certain  objects,  this  question  rarely 

Att.-Oen.  V.  Coventry,  2  Veen.  iWl,llZ;  occurs,  except  under  wills  which  are 

3  Madd.  353;    2    J.    &    W.    305    n. ;  prior  to  the  statute."     (Note  by  Mr. 

see  also  Re  Jortin,  7  Ves.   340 ;   Att.-  Jarman.) 

Oen.  V.  Wansay,  15  ib.  231;  ReAshton's  (o)  Att.-Oen.  v.  Jesus  College,  29  Bea. 

Charity,  27  Bea.  115;  Att.-Oen.  v.  Wax  163;  Att.-Gen.  \. Marchant,!,.  R.,  3  Eq. 

ClmnMers'  Company,  L.  R.,  6  H.  L.  1  ;  424  ;   Re  Campden  Chanties,  18  Ch.  D. 

MerchantTaylor's  Co.  v.  Att.-Oen.,  L.  R.,  310. 

6   Ch.   512 ;    Aberdeen     University    v.  {p)  Att.-Oen.  v.  Coopers'  Co.,  3  Bea. 

Irvine,  L.  R.,  1  H.  L.  So.  289,  and  the  29  ;  Att.-Oen.  v.  Drapers'  Co.,  4 Bea.  67. 

cases  on  charitable  trusts  of  personalty,  (7)  Mercers'   Company  v.   Att.-Oen., 

post,  p.  718.  2  Bli.  N.  S.  165 ;  Att  -Oen.  v.  Smythies, 

{I)  Amb.  190.  2  R.   &  M.   717  ;   Att.-Oen.  v.  Bristol 

(m)  2  J.  &  W.  307.  Corp..  2  J.   &  W.  294 ;    Att.-Oen.  v. 

(n)  Lord  Eldon,  in  Att.-Gen.  v.  Mayor  Brazen  Nose  Coll.,  2  CI.  &  F.  295  ;  AU.- 

of  Bristol,  2  J.  &;W.  307  ;  and  Att.-Oen.  Gen.  v.  Cordwainers'  Co.,  3  My.  &  K. 

V.  Skinner.t'  Company,  2  Russ.  443  ;  534 ;    Att.-Oen.  v.  Grocers'  Co.,  6  Bea. 
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Two  sets  of 
trustees. 


Where  there  are  two  sets  of  trustees  and  all  the  beneficial  trusts 
fail,  the  question  may  arise  which  set  of  trustees  is  entitled  to  the 
legal  estate,  and  the  advantages  accruing  from  it.  In  Onslow  v. 
Wallis  (r)  land  was  held  under  a  deed  in  trust  for  L.  S.  in  fee.  L.  S. 
by  her  will  devised  the  land  to  trustees  upon  trust  for  sale  and  out 
of  the  proceeds  to  pay  debts  and  legacies,  the  legacies  being  specified 
in  a  (pertain  paper  marked  A.  This  paper  was  not  forthcoming. 
The  trustee  under  the  deed  claimed  to  be  entitled  to  retain  the 
land  for  his  own  benefit,  subject  to  the  testatrix's  debts,  which 
he  offered  to  pay,  but  it  was  held  that  he  was  bound  to  convey  the 
land  to  the  trustees  of  the  wiU.  In  Re  Lashmar  (s),  however,  B.  was 
entitled,  subject  to  certain  life  interests,  to  an  equitable  reversion 
in  fee,  in  land  vested  in  the  trustees  of  A.'s  wiU ;  B.  devised  his 
real  estate  to  trustees  upon  trusts  which  failed  before  the  reversion 
fell  into  possession  :  it  was  held  that  the  trustees  of  B.'s  will  were 
not  entitled  to  call  for  a  conveyance  from  the  trustees  of  A.'s  will. 
The  Court  of  Appeal  said  that  the  decision  in  Onslow  v.  Wallis 
turned  on  the  fact  that  in  that  case  the  trustee  had  duties  to  per- 
form.   In  neither  case  did  the  Intestates  Estates  Act,  1884,  apply. 


III.— Resulting  Trust  for  Next  of  Kin.— The  general  principle 
has  been  already  stated  by  Mr.  Jarman,  that "  if  a  wiU  fails  to  make 
an  effectual  and  complete  disposition  of  the  whole  of  the  testator's 
real  and  personal  estate,  of  course  the  undisposed-of  interest,  whether 
legal  or  equitable,  devolves  to  the  person  or  persons  on  whom  the 
law,  in  the  absence  of  disposition,  casts  that  species  of  property  "  (f). 
Thus  where  a  testator  gives  his  real  and  personal  estate  upon  trust 
for  conversion,  and  only  partially  disposes  of  the  beneficial  interest, 
there  is  a  resulting  trust  for  the  next  of  kin  of  the  undisposed  of 
residue,  so  far  as  it  arises  from  the  personal  estate  (m).  The  same 
rule  applies  where  there  is  a  trust  for  the  conversion  of  money 
into  land,  and  the  objects  for  which  conversion  is  directed  partly 
fail  (v). 


Charge  on 
real  estate. 


Where  a  testator  is  entitled  to  a  sum  of  money  charged  on  real 
estate,  and  raisable  for  his  benefit  in  any  event,  it  is  personal  estate, 
and  if  part  of  it  is  undisposed  of,  it  goes  to  his  next  of  kin  and  does 
not  sink  for  the  benefit  of  the  estate  (w).    But  if  the  testator  is 


526  ;  AU.-aen.  v.  Trinity  Coll,  24  Bea. 
383 ;  Southmolton  Corp.  v.  Att.-Oen., 
5  H.  L.  C.  1  ;  Beverley  Corp.  v.  Att.- 
Oen.,  6  H.  L.  C.  310;  Att.-6en.  v. 
Dean,  &c.,  of  Windsor,  8  H.  L.  C.  369. 
(r)  I  Mac.  &  G.  506. 


(s)  [1891]  1  Ch.  258. 
(t)  Ante,  p.  704. 

(u)  Mobinsonv.  Taylor,  2  Br.  C.C.  589. 
(v)  Post,  Chap.  XXII. 
(«))  Simmons  v.   Pitt.  L.   R.,  8  Oh. 
978,  ante,  p.  389,  n.  («). 


RESULTING  TRUST  FOR  NEXT  OF  KIN.  715 

entitled  both  to  the  estate  and  to  the  charge,  and  makes  a  dis-  chapter  xxi. 
position  of  the  estate,  it  is  a  question  of  intention  whether  the 
charge  merges  in  the  estate,  or  is  kept  alive  for  the  benefit  of  the 
testator's  personal  estate  (a;). 

Before  the  passing  of  the  Executors  Act,  1830,  the  presumption  when  exeou- 
was  that  if  a  testator  appointed  an  executor,  he  meant  him  to  take  ^°^  trustee  of 
beneficially  all  personal  property  not  disposed  of  by  the   will.  residue°for  ° 
Since  the  act,  an  executor  is  a  trustee  for  the  next  of  kin  of  any  next  of  kin. 
residue  not  expressly  disposed  of  by  the  will  (y),  unless  it  appears 
by  the  will  that  he  was  intended  to  take  the  residue  beneficially  (z). 
If,  however,  there  are  no  next  of  kin,  the  presumption  in  favour 
of  the  executor  arises  as  under  the  old  law,  but  it  may  be  rebutted, 
in  which  case  the  executor  is  trustee  for  the  crown  (a).    Prima  facie, 
therefore,  an  executor  is  not  beneficially  entitled  to  any  property 
not  expressly  disposed  of  by  the  will,  even  if  the  terms  of  the  will 
shew  that  the  testator  considered  that  it  disposed  of  all  his  pro- 
perty (6) .     But  an  intention  that  the  executor  shall  take  beneficially 
may  appear  from  the  general  scheme  of  the  wiU  (c). 

If  a  testator  expressly  bequeaths  the  residue  of  his  personal  where  residue 
estate,  the  question  whether  the  residuary  legatee  is  to  take  bene-  expressly 
ficially  or  not  is  a  question  of  construction,  to  be  decided  on  the 
language  of  the  testator.  The  question  generally  arises  where 
the  residuary  legatee  is  also  appointed  executor  (d).  In  the 
case  of  Dawson  v.  Clarice  (e),  referred  to  above  by  Mr.  Jarman,  the 
personal  estate  was  bequeathed  to  two  persons  upon  certain  trusts, 

(a;)  Johnson  v.  Webster,  4  D.  M.  &  G.  the   presumption    is   rebutted   if    the 

474    (deed) ;     Re    Duke    of   Somerset,  testator  bequeaths  a  legacy  to  a  sole 

55  L.  T.  753 ;   Price  v.  John,  [1905]  executor  or  equal  legacies  to  several 

I   Ch.  744.      See  also  Re  Hole,  [1906]  executors ;   and  this  counter  presump- 

1  Ch.  673 ;    Re  Oibbon,  [1909]   1   Ch.  tion  may  in  its  turn  be  rebutted  by 

367.     These  cases  are  also  referred  to  parol  evidence.     The  cases  are  referred 

post,  Chap.  XXVI.  to  in  Chap.  XV.,  ante,  pp.  498  seq. 

{y)  The  executor  does  not,  under  this  (6)  Juler    v.    Juler,    29    Bea.    34  ; 

doctrine,   take  the  whole  of  what  is  Travers  v.  Travers,  L.  R.,  14  Eq.  275. 

commonly  called  "  residue,"  for  he  does  (c)  Hmrison  v.  Harrison,  2  H.  &  M. 

not  take  lapsed   legacies  or  property  237;  Hillersdonv.Grove,2\'&eA.5\i; 

ineffectually    disposed    of  ;      see    the  Fvge  v.  Fuge,  27  L.  R.  Ir.  59  ;   Williams 

cases  cited  ante,  p.  498.  v.  Arkle,  L.  R.,  7  H.  L.  606. 

(z)  Sometimes     an     apportionment  (d)  In  Hillersdon  v.  Grove,  21  Bea. 

between  heir  and  next  of  kin  is  neces-  518,  the  residue  was  given  "  to  my 

sary,  as  in  Re  Cameron,  26  Ch.  D.  19,  executors,  A.  and  B." ;   their  right  to 

ante,  p.  705,  n.  (g).  take  beneficially  does  not  appear  to 

(o)  Middleton  v.  Spicer,  1  Br.  C.  C.  have  been  questioned.     In  Parsons  v. 

201  ;    Johnstone  v.  Hamilton,  11  Jur.  Saffery,  9    Pr.  578,    where    a    similar 

N.  S.  777  ;  Cradock  v.  Owen,  2  Sm.  &  G.  construction  prevailed,  the  wording  of 

241 ;  Taylor  v.  Haygaith,  14  Sim.  8;  Re  the  will  was  very  special. 

Knowles,  28  W.  R.  975  and  other  cases  (c)  18  Ves.  247. 
cited  ante,  pp.  498  seq.     Prima  facie 
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"  Use  and 
benefit." 


Provisions 
inconsistent 
with  execu- 
tors taking 
beneficially. 


which  did  not  exhaust  the  beneficial  interest,  and  they  were 
afterwards  appointed  executors :  it  was  held  that  they  took 
the  residue  beneficially  (/).  Wood  v.  Cox  {g),  Romans  v.  MitcMl  Qi), 
Re.  Henshaw(i),  and  Williams  v.  Roberts  (j),  were  similarly  decided. 
So  in  Williams  v.  ArUe  (h),  a  testator  appointed  his  friend  G.  A. 
executor  and  trustee,  and  bequeathed  to  him  a  legacy  of  1,000Z. ; 
he  also  bequeathed  various  legacies  and  annuities  to  his  wife  and 
near  relatives  and  other  persons,  and  gave  all  his  real  estate  and 
the  residue  of  his  personal  estate  to  G.  A. :  it  was  held  from  the 
general  scheme  of  the  will  that  an  intention  appeared  that  G.  A. 
should  take  the  real  and  residuary  personal  estate  beneficially. 
But  in  Majyp  v.  Elcock  (I)  the  House  of  Lords,  while  approving  the 
reasoning  of  Lord  Bldon  in  Dawson  v.  Clarke,  held,  on  the  con- 
struction of  the  will  in  the  case  before  them,  that  the  executors  were 
trustees  for  the  next  of  kin.  A  similar  construction  prevailed  in 
Mullen  V.  Bowman  (m). 

In  Wood  V.  Cox  (supra),  the  construction  was  aided  by  the  fact 
that  the  gift  was  to  the  residuary  legatees  "  for  their  owii  use 
and  benefit "  (n).  But  in  the  case  of  a  gift  to  a  married  woman 
"  for  her  sole  use  and  benefit,  independent  of  her  husband,"  these 
words  may  be  held  to  indicate  that  she  is  to  take  as  if  she  were 
a  feme  sole,  and  not  necessarily  for  her  own  benefit  (o). 

Although  the  fact  that  a  testator  has  bequeathed  legacies 
to  his  executors  is  generally  sufficient  to  prevent  them  from  taking 
the  residue  beneficially  by  virtue  of  their  office,  this  rule  does 
not,  it  seems,  apply  where  the  residue  is  expressly  bequeathed 
to  them  (p).  In  SaUmarsh  v.  Barrett  {q),  however.  Turner,  L.J., 
in  deciding  against  the  executors,  laid  considerable  stress  on  the 
bequest  of  the  legacies,  and  also  on  a  provision  contained  in  the 
will  for  the  trustees'  indemnity  (r). 


(/)  See  further  as  to  gifts  to  exe- 
cutors beneficially,  Chaio.  XLI. 

{g)  2  My.  &  Or.  684. 

(A)  15  W.  R.  552. 

(i)  34  L.  J.  Ch.  98. 

(?)  27  L.  J.  Ch.  177  ;  followed  in 
Morrison  v.  M'Ferrnn,  [1901]  I  Ir.  360. 
As  to  the  effect  of  expressions  of  kind- 
ness, see  ante,  p.  710. 

(k)  L.  R.,  7  H.  L.  606. 

(l)  2  Ph.  793,  (Ellcock  v.  Map'p);  3 
H.  L.  C.  492. 

(to)  1  Coll.  197.  See  also  Southouse 
V.  Bate,  2  V.  &  B.  396;  Andrew 
V.  An^ew,  1  Coll.  686 ;  Barrs  v. 
Fewkes,  2  H.  &  M.  60,  ante,  p.  708 ; 
Briggs  v.  Penny,  3  Mao.  &  G.  546 ;  Bead 
V.  Stedman,  26  Bea.  495 ;  and  Dacre  v. 


Patrickson,  1  Dr.  &  Sm.  182,  where  the 
Crown  took  in  default  of  next  of  Idn. 
Be  Bdby,  [1907]  2  Ch.  84  ;  [1908]  1  Ch. 
71,  was  a  clear  case. 

[n)  Compare  Irvine  v.  Sullivan,  and 
Qray  v.  Gray,  post,  p.  717. 

(o)  Stvhhs  V.  Sargon,  3  My.  &  Cr.  507 ; 
Be  Holy's  Trusts,  23  L.  R.  Ir.  130. 
This  construction  may  be  affected  by 
the  Married  Women's  Property  Acts 
in  cases  falling  within  them. 

(jj)  Be  Henshaw,  34  L.  J.  Ch.  98  : 
Hilhrsdon  v.  Grove,  21  Bea.  518.  As  to 
Oibbs  V.  Rumsey,  2  V.  &  B.  294,  see 
ante,  p.  482. 

(?)  3  D.  F.  &  J.  279. 

(r)  Compare  Bomans  v.  Mitchell,  15 
W.  R.  552. 
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If  a  testator  gives  the  residue  to  his  executors  for  such  purposes  chapter  xxi. 
as  they  think  fit,  they  hold  it  as  trustees  for  the  next  of  kin  (s). 

After  the  passing  of  the  Executors  Act,  1830,  a  doubt  existed  Executors 
for  some  time,  whether  the  act  had  introduced  any  new  principle  ^'^*''  ^^^*'- 
of  construction  in  cases  where  residuary  personal  estate  is  be- 
queathed to  executors  for  purposes  which  do  not  exhaust  the 
beneficial  interest  (t) ;  but  it  has  been  settled  that  the  act  has  no 
application  in  such  cases  (u).  An  executor  who  is  a  trustee  for 
the  next  of  kin  by  virtue  of  the  act  is  not  an  express  trustee  (v). 

Where  a  testator  bequeaths  his  residuary  personal  estate  to  Where 
a  person  who  is  not  an  executor,  or  is  only  one  of  two  or  more  [eaatee^ia 
executors,  for  specified  purposes,  which  do  not  exhaust  the  bene-  not  executor, 
ficial  interest,  the  question  may  arise  whether  the  legatee  is  intended  executor?  " 
to  take  the  surplus  for  his  own  benefit,  or  whether  he  holds  it  subject 
to  a  resulting  trust  for  the  next  of  kin.  The  principle  above  stated 
as  applicable  to  devises  of  real  estate  (w),  seems  to  apply  to  be- 
quests of  personalty  (x).  In  Clarke  v.  Hilton  (y)  a  testator  gave 
all  his  personal  estate  to  his  grandson,  J.  C.  H.,  his  executors, 
administrators  and  assigns,  "  subject  to  the  payment  of  debts, 
legacies,  and  personal  expenses,  and  to  the  trusts  hereinafter 
contained,"  upon  trust  to  convert  and  "  to  stand  possessed  of  the 
said  trust  moneys,"  upon  trusts  which  did  not  exhaust  the  funds  ; 
it  was  held  that  the  grandson  took  the  residue  beneficially  (z). 
Again,  in  Irvine  v.  Sullivan  (a),  the  residue  was  given  to  the  executors 
upon  trust  to  convert  and  after  payment  of  debts,  &c.,  to  pay  the 
net  residue  to  D. "  to  whom  I  give  and  bequeath  the  same  absolutely, 
trusting  that  she  will  carry  out  my  wishes  "  :  subject  to  the  pay- 
ments directed  by  the  testator,  it  was  held  that  D.  took  the  residue 
beneficially.  Much  stress  was  laid  on  the  word  "  absolutely."  So 
in  Morrison  v.  M'Ferran  (6),  where  the  residuary  legatee  was 
one  of  two  executors.     On  the  other  hand,  in  Re  West  (c),  the 

(s)  Vezey  v.  Jamson,  1  S.  &  St.  69 ;  M'Gausland's  Trusts,  [1908]   1  Ir.  R. 

Fowler  v.  Qarlilce,  1   R.  &  My.   232;  327. 

Buckle  V.  Bristow,  10  Jur.  N.  S.  1095 ;  (w)  Ante,  pp.  706  seq. 

YeapGheahNeov.Ong Cheng Neo,li.B..,  [x)  Fenton   v.    Hawkins,    9    W.    R. 

6  P.O.  381  ;   Fenton  v.  Nevin,  31  L.  R.  300 ;  Gary  v.  Gary,  2  Sch.  &  L.  173 

Ir.  478 ;  Balfe  v.  Hal-penny,  [1904]  1  Ir.  (y)  L.  R.,  2  Eq.  810. 

R.  486.     As  to  Qibbs  v.  Bumsey,  2  V.  (z)  The     testator     appointed     four 

&  B.  294,  see  Ellis  v.  SeCby,  1  M.  &  Cr.  persons,    including    the   grandson,    to 

286 ;  Buckle  v.  Bristow,  supra.  be  his  executors,  but  this  fact  does  not 

(t)  Love  V.  Oaae,  8  Bea.  472;    Salt-  appear  to  have  affected  the  construction. 

marsh  v.  Barrett,  3  D.  P.  &  J.  279  ;  (a)  L.  R.,  8  Eq.  673.     Compare  Gray 

Andrew  v.  Andrew,  1  Coll.  686.  v.  Gray,  11  Ir.  Ch.  R.  218. 

(u)  Williams  v.  Arkle,  L.  R.,  7  H.  L.  (6)  [1901]  1  Ir.  R.  360. 

606  ;  Re  Rdby,  [1907]  2  Ch.  84,  [1908]  1  (c)  [1900]  1  Ch.  84,  stated  ante,  p.  708. 

Ch.  71.  Compare  Stuhhs  v.  Sargon,  3  My.  &  Cr. 

(u)  Be  Lacy,  [1899]  2  Ch.   149 ;  Be  507,  ante,  p.  481. 
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CHAPTER  XXI.  residuary  legatees  were  held  to  be  trustees  of  the  surplus  personal 
estate  for  the  testator's  next  of  kin.  In  this  case,  however,  the 
property  was  given  to  them  upon  trust  for  sale,  and  they  were 
also  executors. 

The  distinction  is  between  a  gift  for  a  particular  purpose  only, 
and  a  gift  subject  to  the  performance  of  a  particular  purpose. 

Charity.  The    general  principle    stated    above  with    reference  to  real 

estate  devised  for  charitable  purposes  (d),  applies  also  to  personalty. 
Accordingly,  where  a  testator  bequeathed  a  sum  of  money  for 
charitable  purposes  to  be  applied  in  a  manner  which  did  not 
exhaust  the  whole  fund,  it  was  held  that  the  surplus  was  never- 
theless dedicated  to  the  general  purposes  indicated  by  the 
testator  (e). 


Where  whole 
trust  is 
indefinite. 


In  addition  to  the  cases  above  mentioned,  reference  may  here 
be  made  to  that  class  of  cases  in  which  the  question  arises  whether 
the  testator  intends  to  create  a  trust  at  all ;  if  he  does,  a  further 
question  may  arise  whether  he  has  indicated  the  objects  of  the 
trust  with  sufficient  clearness,  or  whether  they  are  so  indefinite 
that  the  trust  fails  to  take  effect,  and  there  is  a  resulting  trust  for 
the  residuary  legatee  or  next  of  kin.  These  questions  are  dis- 
cussed in  Chapter  XXIV.,  in  connection  with  the  doctrine  of 
precatory  trusts. 


Destination 
of  particular 
estates  void 
in  their 
creation. 


Ulterior 
estate  held 
to  be 
accelerated. 


IV.— Acceleration  of  Future  Interests.— (1)  As  to  Realty.— 
"Another  question,"  continues  Mr.  Jarman  (/),  "which has  been 
agitated  between  the  heir  and  devisee  is,  whether  if,  in  a 
series  of  consecutive  limitations,  a  particular  estate  be  void  in  its 
creation  from  being  limited  to  a  person  incapable  by  law  or  refusing 
to  take,  the  remainders  immediately  expectant  on  such  estate  are 
accelerated,  or  the  interest  in  question  descends  to  the  testator's 
heir  at  law  as  real  estate  undisposed  of. 

"  The  early  authorities  are  clearly  in  favour  of  the  acceleration. 
Thus,  it  is  laid  down  in  Perkins  (g),  that,  '  if  a  man,  seised  of  land 
devisable  in  fee,  devise  it  to  a  monk  for  life,  the  remainder  to  a 
stranger  in  fee,  and  the  devisor  dies,  the  monk  being  alive,  in  this 
case  the  remainder  shall  take  effect  presently.' 


(d)  Ante,  p.  712. 

(e)  Att.-Oent  v.  Drapers'  Co.,  2  Bea. 
508 ;  Bishop  of  Hereford  v.  Adams,  7 
Ves.  324  ;  Att.-Oen.  v.  Earl  of  Winchel- 


sen,  3  Br.  C.  C.  374. 

(/)  First  ed.  p.  513. 

(g)  Sec.  567.     See  also  ss.  567,  569  ; 
and  Shepp.  Touchst.  435,  451. 
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"  So  it  was  held  by  Gawdy,  in  Fuller  v.  Fuller  (h),  (though  the  chapteb  xh. 
case  did  not  raise  the  point,)  that  if  the  devisee  of  an  estate  tail 
refuse,  the  devisee  in  remainder  shall  take  immediately.    And 
the  same  point,  in  regard  to  a  devisee  for  life,  was  maintained 
arguendo  in  Archhishcyp  Cranmer's  Case  "  (i). 

And  if  land  be  devised  to  A.  for  life  with  remainder  over,  and  the  Where  devise 
devise  to  A.  is  void  under  sect.  15  of  the  Wills  Act,  the  remainder  °/^o?i^'^*^ 
takes  effect  at  once  (j).    The  same  rule  applies  if  a  devise  of  a  life  revoked, 
estate  is  revoked  by  the  testator  (k). 

"  The  doctrine,"  as  Mr.  Jarman  points  out  (l),  "  evidently  Forfeiture, 
proceeds  upon  the  supposition  that,  though  the  ulterior  devise  is  in 
terms  not  to  take  effect  in  possession  until  the  decease  of  the  prior 
devisee,  if  tenant  for  life,  or  his  decease  without  issue,  if  tenant  in 
tail,  yet  that,  in  point  of  fact,  it  is  to  be  read  as  a  limitation  of  a 
remainder,  to  take  effect  in  every  event  which  removes  the  prior 
estate  out  of  the  way.  Such  a  principle  is  familiar  in  its  applica- 
tion to  the  case  of  an  estate  for  life  being  determined  by  forfeiture." 
In  Craven  v.  Brady  (m)  real  estate  was  devised  to  A.  for  Ufe,  with  a 
proviso  that  if  she  made  any  voluntary  or  involuntary  alienation 
of  the  income,  her  life  estate  should  determine  as  if  she  were  dead  ; 
she  forfeited  her  estate,  and  it  was  held  that  the  remainder  was 
accelerated. 

Where,  however,  the  particular  estate  which  fails  is  followed  by  Particular  es- 

a  contingent  interest,  and  that  by  a  vested  interest,  the  ultimate  J.*'®  followed 
°  _  '  -'  .  .  oy  contingent 

interest  will  not  be  accelerated  by  the  failure  of  the  particular  interest, 
estate,  but  there  will  be  an  intestacy  until  it  is  ascertained  whether 
the  contingent  interest  will  take  effect  or  not  (n).  Thus  in  Re 
Townsend's  Estate  (o)  real  estate  was  devised  upon  trust  to  convert 
and  pay  the  income  of  the  proceeds  to  A.  for  life  and  after  his 
death  upon  trust  for  his  children  in  equal  shares,  with  a  gift  over 
in  case  A.  should  die  without  leaving  issue ;  the  will  had  been 
attested  by  A.'s  wife,  so  that  the  gift  of  his  life  interest  was  void  ; 
A.  had  no  children ;  it  was  held  that  until  A.  had  a  child,  the 

{h)  Cro.    El.    422.       So   where    the  testator,  and  as  to  the  rest  he  had  a 

devisee  in  tail   died,   though   he   left  power  of  appointment.     As  regards  the 

issue,    HvMon    v.    Simpson,    2    Vern,  part  which  belonged  to  him,  it  seems 

723  ;  but  see  now  1  Vict.  o.  26,  s.  32.  that  the  remainder  would  have  been 

(i)  Dy.  310  a.  accelerated  irrespectively  of  the  special 

Ij)  Jull  V.  Jacobs,  3  Ch.  D.  703.  terms  of  the  proviso.     See  post,  p.  725. 

\k)  Lainson  v.  Lainson,  18  Bea.  1  ;  {n)  Garrick  v.  Errington,  5  Br.  P.  C. 

6  D.  M.  &  G.  754  ;  Re  Johnson,  68  L.  T.  391.     In  this  case  the  settlement  was 

20.  of  an  equitable  fee  simple  by  deed  ;  see 

{I)  First  ed.  p.  513.  Hopkins  v.  Hopkins,  1  Atk.  597. 

(to)  L.  E,.,  4  Eq.   209  ;  4  Ch.  296.  (o)  34  Ch.  D.  357. 
Part  of  the  property  belonged  to  the 
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CHAPTER  XXI.  interests  subsequent  to  A.'s  life  estate  could  not  be  accelerated, 
and  during  the  life  of  A.,  so  long  as  he  had  no  children,  the  income 
belonged  to  the  heir  at  law  of  the  testatrix  (p). 

In  Lomas  v.  Wright  (q)  land  was  limited  to  an  after-born  illegiti- 
mate son  in  fee,  and  if  he  should  die  before  he  attained  twenty-one, 
then  to  A.  an  infant,  in  fee  ;  A.  died  under  age  and  without  issue  ; 
the  after-born  illegitimate  son  attained  twenty-one :  it  was  held 
by  Leach,  M.R.,  that  the  contingent  limitation  to  A.  failed  to  take 
efEect,  the  event  on  which  it  was  limited  not  having  happened,  and 
that  there  could  consequently  be  no  acceleration  by  reason  of  the 
limitation  to  the  after-born  illegitimate  son  being  void ;  the  land 
therefore  resulted  to  the  heir  of  the  grantor. 

Where  the  remainder  is  limited  to  a  class,  the  efEect  of  accele- 
ration may  be  to  alter  the  period  at  which  the  class  is  to  be 
ascertained  (r). 


Whether 
same    rules 
apply  to  per- 
sonalty. 


(2)  As  to  Personalty. — It  seems  to  be  now  settled  that  the  same 
principles  are  applicable  to  quasi-remainders  of  personalty.  In 
Eavestaff\.  Austin  (s)  Romilly,  M.R.,  expressed  an  opinion  that  the 
rules  which  relate  to  real  estate  do  not  apply  to  personalty,  though 
in  the  case  before  him  he  held  that  there  were  special  circumstances 
strong  enough  to  create  an  exception.  In  Lainson  v.  Lainson  (t), 
where  a  remainder  in  freeholds  was  held  to  be  accelerated  by  the 
revocation  of  the  life  estate,  the  remainder  in  leaseholds  bequeathed 
on  corresponding  trusts  was  held  by  the  same  judge  to  be  also 
accelerated.  And  a  similar  decision  was  made  by  Sir  R.  Malins, 
V.-C,  in  Jull  V.  Jacobs  (u).  In  Re  Gla/rh  (v)  a  testator  gave  his 
real  and  personal  estate  to  his  wife  for  life  and  after  her  death  to 


(p)  See  also  Chambers  v.  BraiUfoid, 
18  Ves.  375  ;  Andrew  v.  Anda-ew,  1  Ch. 
D.  410.  Lord  Westbiiry'a  decision 
in  Sidney  v.  Wilmer  (4  D.  J.  &  S.  84), 
must  be  considered  as  overruled  by 
Hodgson  v.  Earl  of  BecHve  (1  H.  &  M. 
376) ;  see  Wade-Oery  v.  Handley,  3  Ch. 
D.  374.  Shifting  clauses  usually 
provide  expressly  or  by  implication  for 
the  destination  of  the  rents  in  the  mean- 
time, Turton  v.  Lambarde,  1  D.  F.  &  J. 
516  ;  D'Eyncourt  v.  Gregory,  34  Beav. 
36. 

(?)  2  Myl.  &  K.  769.  In  this  case  the 
settlement  was  by  deed,  but  the  rule 
as  laid  down  by  the  M.R.  applies  to 


(r)  Re  Johnson,  68  L.  T.  20.     Com- 
pare Be  Clark,  stated  in  the  text,  infra, 
(s)  19  Beav.  591. 


(«)  23  L.  J.  Ch.  170;  Alt  v.  Oregory 
8  D.  M.  &  G.  221 ;  Re  Love,  47  L.  J.  Ch. 
783  (referred  to  ante,  p.  182,  s.  n.  Oreen 
V.  TrS)e) ;  Stephenson  v.  Stephenson, 
52  L.  T.  576 ;  Re  Whitehorne,  [1906]  2 
Ch.  121.  Compare  David  v.  Rees,  1 
R.  &  My.  687,  where  stock  was  be- 
queathed in  trust  for  A.  for  life, 
remainder  to  B.  for  Ufe :  by  codicil 
an  annuity  to  A.  was  substituted  for  his 
life  estate,  and  B.'s  interest  was  held 
not  accelerated.  And  see  Re  Colson's 
Trusts,  Kay,  133,  where  the  enjoyment 
of  an  accumulation  fund  was  accelerated, 
the  devisees  in  tail  of  the  estate  for 
whose  benefit  it  was  created  having 
barred  the  entail. 

(u)  3  Ch.  D.  703. 

(v)  31  Ch.  D.  72. 
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be  equally  divided  between  such  of  his  children  as  should  be  living  chapter  xxi. 
at  her  death,  and  in  case  of  any  of  his  children  dying  before  his 
wife  leaving  children,  such  children  were  to  take  their  parent's 
share.  At  the  death  of  the  testator's  widow  one  of  the  testator's 
daughters  was  living  and  had  several  children,  but  her  husband 
was  an  attesting  witness  to  the  will,  and  the  gift  to  her  was  there- 
fore void ;  it  was  held  by  Bacon,  V.-C,  that  the  children  of  the 
daughter  were  entitled  to  her  share.  This  construction  was  no 
doubt  benignant,  but  it  seems  contrary  to  the  principle  laid  down 
in  Lomas  v.  Wright  (w). 

In  Re  Vernon  (x),  where  a  legatee  elected  to  give  up  her  life 
interest  in  a  settled  share  of  residue,  it  was  held  by  Kekewich,  J., 
that  the  interests  of  her  husband  and  children  were  not  accelerated. 

There  can  of  course  be  no  acceleration  if  the  persons  to  take 
in  remainder  are  not  in  existence  (y). 

It  may,  apparently,  be  laid  down  as  a  general  rule  that  where  Suooessive 
personal  property  is  given  to  A.  absolutely  with  remainder  to  B.  fntTreats  in 
absolutely,  and  A.  dies  in  the  testator's  lifetime,  the  gift  to  B.  is  personalty, 
accelerated,  and  takes  effect  (yy). 

It  may  here  be  noted  that  where  a  fund  is  given  to  A.  con-  Woman  past 
tingently  on  a  certain  woman  not  having  children,  and  the  woman  "  '  '  ^^''"^S- 
has  passed  the  age  of  child-bearing  without  having  had  any  children, 
the  Court  has  jurisdiction  to  direct  the  fund  to  be  paid  over  to  A.  (z). 
But  if  B.  is  entitled  to  property  contingently  on  a  certain  woman 
having  a  child,  the  Court  will  not  enter  into  the  question  of  her 
being  past  child-bearing  for  the  purpose  of  depriving  B.  of  the 
chance  of  becoming  entitled  to  the  property  (a). 

In  Re  Travis  (6),  a  testator  directed  the  surplus  income  of  his 

property  to  be  accumulated  until  the  death  of  A.,  and  subject 

thereto  he  gave  his  property  upon  trusts  which,  stated  shortly, 

were  for  the  issue  of  A.  who  should  attain  twenty-one  or  be  living 

at  her  death,  and  in  default  of  issue  for  certain  named  beneficiaries  ; 

when  the  period  of  twenty-one  years  from  the  testator's  death  expired, 

and  the  trust  for  accumulation  was  stopped  by  the  TheUusson  Act, 

A.  was  past  the  age  of  child-bearing  and  had  never  had  any  children, 

but  it  was  held  that  as  to  the  surplus  income  from  that  time  to  the 

death  of  A.  there  was  an  intestacy. 

(w)  Ante,  p.  720.  570,  the  rule  was  extended  to  the  case 

(ic)  95  L.  T.  48.  of  a  widow  over  fifty-six,  who  had  had 

(y)  Se  Tovmsend's  Estate,  34  Ch.  D.  only  one  child,  then  thirty-four  years 

357.  of  age. 

(VV)  -Re  Lowman,  [18951  2  Ch.  348;  (a)  Re  Hocking,  [1898]  2  Ch.  567.' 

ante,  p.  452.  (6)  [1900]  2  Ch.  541. 
(z)  Ibid.     In  Re  While,  [1901]  1  Ch. 

J. — VOL.  I.  46 
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CHAPTER  XXI.  (3)  Devises  after  Trusts  which  fail. — The  doctrine  of  accelera- 
Tregonwell  v.  tion  underwent  much  discussion  in  Tregonwell  v.  Sydenham  (c), 
Sydenham.  where  a  testator  devised  certain  estates  at  S.  and  D.  in  strict  settle- 
ment, and  devised  certain  estates  at  E.  in  like  manner  as  the  D. 
estates,  except  that  there  was  interposed  between  the  limitations 
of  the  E.  estates  a  devise  to  trustees  for  a  term  of  sixty  years,  upon 
trust  to  receive  the  rents  until  the  trustees  should  have  received 
certain  sums  which  they  were  from  time  to  time  to  lay  out  in  the 
purchase  of  land,  to  be  settled  upon  the  persons  for  the  time  being 
in  the  possession  of  the  S.  estates.  On  a  bill  filed  by  the  persons 
entitled  to  the  estate  for  life  in  possession  and  the  immediate 
estate  in  remainder  in  the  S.  estates,  to  have  the  trusts  of  the  term 
declared  void  as  tending  to  a  perpetuity,  and  that  the  residue  should 
be  assigned  for  their  benefit,  the  Court  of  Exchequer  declared  the 
trusts  to  be  void,  and  the  term  to  attend  the  inheritance.  But 
the  House  of  Lords,  on  appeal,  reversed  the  decree  ;  declaring, 
first,  that  the  trusts  of  the  term  were  not  void  in  their  creation, 
but  became  so  in  event,  the  trusts  for  raising  the  money  being 
valid ;  but  that  of  settling  the  lands  to  uses  being  void  as  too 
remote,  in  consequence  of  its  happening  that  the  person  then  in 
possession,  and  to  whom,  therefore,  an  estate  for  life  was  to  be 
limited  with  remainder  to  his  issue,  was  one  who  was  not  in  exist- 
ence at  the  testator's  death  (d).  Secondly,  (and  this  is  the  point 
material  to  the  present  discussion,)  that  the  trusts  of  the  term 
resulted  for  the  benefit  of  the  heir  at  law  of  the  testator  (e). 

The  argument  of  Lord  Redesdale  and  Lord  Eldon,  upon  which 
this  part  of  their  decision  turned,  was,  that  the  land,  not  being 
given  over  until  "  from  and  after  "  the  raising  of  the  money,  the 
intermediate  interest  was  evidently  not  included  in  the  devise, 
and,  therefore,  went  to  the  heir.  The  interest  given  to  the  devisee 
was  exclusive  of,  and  with  a  deduction  of,  that  sum.  "  The  testator, 
then,"  observed  Lord  Eldon,  "  has  said  that  the  devisees  shall  not 
take  it.  The  policy  of  the  law  will  not  permit  the  uses  for  which 
the  testator  intended  it  to  take  effect ;  and  in  such  a  case,  in  the 
absence  of  any  expression  of  intention  on  the  part  of  a  testator  with 
respect  to  a  purpose  which  the  law  will  allow,  the  doctrine  of  law 
is,  that  he  shall  take  the  interest  who  takes  independently  of  all 

(c)  3    Dow,    194.     Only    tlie    short  in  Gray  on  Perpetuities,  §§  419,  seq. 
effect  of  the  limitations  is  stated  above  :  {d)  On  this  point,  vide  ante,  pp.  284, 

the  provisions  o£  the  will  are  given  seq. 

in  detail  in  the  previous  editions  of  this  (e)  Lord   St.    Leonards   in   Law   of 

work.     See  the  remarks  on  the  case  Prop.  p.  362,  says,  "  I  prefer  the  de- 

("  a  case  of  extraordinary  difficulty  ")  oision  of  the  Exchequer." 
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intention,  and  on  whom  the  law  casts  it.     On  these  grounds,  I  chapter  xxi. 
agree  that  the  money  must  be  raised  and  applied  for  the  benefit  of 
the  heir,  and  not  of  the  devisees  "  (/). 

"It  is  evident,"  says  Mr.  Jarman  (g),  "that  the  two  points  Remark  on 
adjudicated  by  the  House  of  Lords  had  no  necessary  connection ;  s''^Zh^  ^' 
or,  in  other  words,  that  the  deciding  the  hen:  to  be  entitled  was  not 
a  consequence  of  holding  the  trusts  of  the  term  to  be  void  in  event 
only,  and  not  in  their  creation ;  for  Lord  Eldon 'expressly  laid  it 
down,  that,  if  the  trusts  had  been  to  raise  20,000L  for  charities,  (in 
which  case  they  would  have  been  clearly  void  ab  initio,)  and  after 
the  sum  had  been  raised,  then  to  the  devisees,  as  the  intention  would 
not  have  been  in  their  favour,  the  heir  would  have  been  let  in  "  (h). 

(4)    Devises   subject   to   Trusts  which  fail. — Mr.   Jarman    con-  Term  for 
tinues  (i) :    "  It  is  clear,  however,  that  where  a  term  of  years  is  y®?"^^'  ^'^^^ 
created  for  particular  purposes,  and  the  land  subject  thereto  is  Eed,  omot 
devised  over,  the  term,  after  the  purposes  of  its  creation  are  satis-  t^j^^^her't 
fied,  or  immediately,  if  those  purposes  do  not  arise,  attends  the  anoefortho 
inheritance  for  the  benefit  of  the  devisee.    And  such  was  the  jev^ee"^ 
decision  in  one  case,  where  the  nature  of  the  trust  and  the  expres- 
sions of  the  testator  afforded  an  argument  in  favour  of  a  contrary 
construction. 

"  The  case  here  alluded  to  is  Davidson  v.  Foley  (/),  where  a 
testator  devised  lands  to  trustees,  their  executors,  &c.,  for  ninety- 
nine  years,  upon  the  trusts  after  mentioned,  and,  after  the  expira- 
tion or  other  determination  thereof,  and  subject  thereto,  to  A., 
testator's  son,  for  life,  remainder  to  his  first  and  other  sons  in  tail 
male.  Another  term  was  created,  in  the  same  manner,  of  pro- 
perty similarly  given  to  B.,  another  son,  and  his  sons  in  tail  male. 
The  trusts  of  the  respective  terms  were  for  the  trustees,  in  their 
discretion,  to  pay  testator's  two  sons  an  annual  allowance, 
not  exceeding  a  given  sum,  but  so  as  that  they  should  have  no 
estate  or  interest  in  the  rents  of  the  property  for  their  lives,  other 
than  the  trustees,  in  their  discretion,  should  think  proper ;  and 
then  to  pay  off  a  certain  mortgage ;    and  then  to  pay  certain 

(f)  "  And  with  this  doctrine  the  cases  and   not  the  heir,   would  then   have 

on  the  statute  restraining  accumulation  become    entitled    in    possession.     See 

ofincome(ante,  p.  [389])seemtoagree."  Williams  v.  Goodtitle,  5  M.  &  Ry.  757, 

(Note  by  Mr.  Jarman.)  post,    p.    [725]."     (Note    by    Messrs. 

{g)  First  ed.  p.  517.  Wolstenholme  and  Vincent  in  the  3rd 

(h)  "  Hia    Lordship  seems   to  have  edition  of  this  work. ) 

forgotten  that  in  the  case  put  by  him,  (i)  Krst  ed.  p.  517. 

not  only  the  gift  of  the  20,000Z. ,  but  also  (?)  2  Br.  C.  C.  203.     See  Lord  Eldon's 

the  term  would  have  been  void  ab  initio  judgment  in  Sidney  v.  Shelley,  19  Ves. 

(ante,   p.  [255]),  and  the  reversioner,  364. 

46—2 
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cHAPTEB  XXI.  debts  of  his  sons,  but  so  that  the  testator's  sons'  creditors  should 
have  no  lien  upon  the  land ;  and,  after  the,  decease  of  his  sons, 
and  the  payment  of  the  mortgage-money  and  debts  before  men- 
tioned, and  the  costs,  the  terms  were  to  attend  the  inheritance. 
Lord  Thurlow  was  of  opinion,  that,  as  the  purposes  for  which  the 
terms  were  created  were  exhausted,  the  terms  attended  the  in- 
heritance for  the  benefit  of  the  tenants  for  life.  It  had  been 
ingeniously  argufed,  he  said,  that  these  were  trusts  extending 
beyond  the  Uves  of  the  sons,  and  that,  if  those  trusts  were 
sufficient,  the  sons  were  to  have  no  interest  for  their  lives.  But 
the  nature  of  a  resulting  trust  was,  that  it  was  such  as  had  escaped 
the  attention  of  the  testator,  and  that  here  the  intention  of  raising 
a  trust  beyond  the  payment  of  debts  was  totally  unexpressed. 
No  trust  could  be  raised  upon  the  terms  used. 

"  Lord  Thurlow's  reasoning  evidently  assumes  that  the  devises, 
subject   to    the    term,    comprised   all   the    interest   not    actually 
absorbed  by  the  trusts  of  such  term ;    and  this  may  serve  to 
reconcile  some  expressions  in  his  judgment,  which  might  other- 
wise seem  to  warrant  a  conclusion  more  favourable  to  the  heir 
than  to  the  devisees. 
Case  in  which       "  '^^^  same  principle  has  been  applied  to  a  case  in  which  a 
term  was         term  for  years  was  devised,  upon  trusts  to  be  thereinafter  declared, 
no  trusts  were  (but  which  were  not  declared,)  with  devises  over  on  the  '  expiration 
declared.         or  sooner  determination  '  of  the  term,  the  words  '  subject  thereto,' 
though  not  actually  occurring  in  the  will,  being  by  force  of  the 
intention  appearing  "upon  the  general  context,  supplied. 

"  As  in  the  case  of  Sidney  v.  Shelley  ijc),  where  A.  devised 
lands  to  trustees  and  their  heirs,  to  the  use  of  them,  their  executors, 
&o.,  for  ninety-nine  years,  '  upon  the  trusts  hereinafter  expressed 
and  declared  concerning  the  same,  and  from  and  after  the  expira- 
tion or  other  sooner  determination  of  the  said  term  of  ninety-nine 
years,'  he  gave  the  said  lands  to  several  persons  for  Hfe  and  in 
tail;  and  the  will  contained  no  declaration  of  the  trusts  of  the 
term.  It  was  strongly  contended  that  the  trusts  resulted  to 
the  heir,  chiefly  on  the  authority  of  a  dictum  of  Lord  Hardwicke  [1), 
in  a  case  wherein  a  term  of  ninety-nine  years  having  been  created  by 
settlement,  without  any  declaration  of  trust,  his  Lordship  is  made 
to  say,  upon  the  question  whether  there  was  a  resulting  trust  for 
the  settlor,  '  It  has  been  determined  so  in  the  case  of  voluntary 
settlements  and  wills ' ;  his  Lordship  distinguishing  a  settlement 

(k)  19  Ves.  352.  A  note  of  this  dictum,  found  among 

(I)  In  Brown  v.  Jonea,  1  Atk.  191.       Lord  Northington's  papers,  coincided. 
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for  valuable  consideration.  But  Lord  Eldon,  in  the  principal  chapter  xxi. 
case,  decided  that  the  testator,  having  created  a  term  for  ninety- 
nine  years,  upon  trusts  to  be  afterwards  declared,  and,  at  the 
expiration  or  sooner  determination  of  that  term,  having  devised 
those  estates  in  such  a  manner  as  that  the  actual  enjoyment  of 
them  was  clearly  intended ;  the  termors  having  nothing  for  their 
own  use,  and  he  not  having  declared  any  trust,  the  result  was 
exactly  the  same  as  if  some  trust  had  been  declared,  which  it 
became  unnecessary  to  satisfy,  or  which  was  satisfied  after  his 
death.  His  Lordship  considered  that  the  will  was  to  be  read  as 
if  the  words  '  subject  to  the  trusts  thereof '  were  in  it. 

"  Lord  Eldon  observed,  that,  if  the  limitation  had  been  simply  to  As  to  terms 
the  trustees,  without  reference  to  any  trusts,  however  monstrous  "j°,,t^^°" 
the  supposition  with  reference  to  the  intention,  the  subsequent 
devisees  must  have  taken  subject  to  the  term." 

If  the  limitation  of  the  term  itself  is  void,  as  where  (under  Reversion 
the  old  law)  trusts  are  declared  in  favour  of  a  charity,  the  devisee  ^herrterm  is 
of  the  freehold  is,  of  course,  immediately  entitled  in  possession  (m).  void. 

(5)  As  to  Ajypointments  under  Powers. — ^The  doctrine  of 
acceleration  does  not  extend  to  estates  hmited  under  powers  of 
appointment ;  where,  if  the  particular  estate  fails,  the  remainder 
continues  such,  and  the  estate,  during  the  life  of  the  intended 
taker,  goes  as  in  default  of  appointment  (n). 

The  foregoing  paragraph,  with  the  note,  is  taken  from  the 
3rd  edition  of  this  work,  by  Messrs.  Wolstenholme  and  Vincent. 
It  is  to  be  observed  that  the  case  in  which  Sugden,  C,  laid  down 
this  doctrine  was  the  case  of  a  special  power,  and  in  his  work 
on  Powers  he  states  the  rule  as  if  it  applied  only  to  special  powers  (o). 
If,  however,  the  reason  of  the  rule  is  that  where  the  donor  of  a 
power  has  designated  persons  to  take  in  default  of  appointment, 
he  means  them  to  take  whatever  is  not  vaUdly  appointed,  then 
there  seems  no  reason  why  it  should  not  apply  to  general  powers. 

In  any  case  it  is  clear  that  whether  the  appointment  is  general 
or  special,  the  testator  may  shew  an  intention  that  if  the  particular 
interest  fails,  or  is  determined,  the  interests  in  remainder  shall  be 
accelerated  (p). 

(m)  Williams  v.   Ooodtitle,   5  M.   &  well  as  the  particular  estate  fails. 
Ry.  757.  (o)  Eighth  ed.  p.  515. 

(m)  Per  Sugden,  COroziej-v.Croztcr,  (p)  Craven  v.  Brady,  L.  R.,  4  Eq. 

3  D.  &  War.  365,  366 ;    2  Sugd.  Pow.  209,  4  Ch.  296 ;   Line  v.  Hail,  43  L.  J. 

67,    7th    ed.      And     distinguish    the  Ch.  107  ;  Se  Finch  and  Chew's  Contract, 

cases  there  cited,  and  Reid  v.  Beid,  25  [1903]  2  Ch.  486.     In  Ciaven  v.  Brady, 

Beav.  469,  in  which  the  remainder  as  Romilly,  M.R.,  cites  as  applicable  to 
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Whether, 
under  devise 
to  A.  during 
minority  of  B., 
A.'s  estate 
determines  on 
B.'s  decease 
during 
minority. 


(6)  Devises  during  Minority  where  the  Minor  dies. — ^Mr.  Jaiman 
continues  (q)  :  "  Sometimes  an  estate  is  made  to  determine  at  the 
majority  of  a  minor ;  and  it  happens  that  he  dies  under  age  : 
whence  arises  the  question,  whether  the  devisee  is  entitled  to  hold 
the  estate  until  the  minor  would,  if  Hving,  have  attained  the 
prescribed  age  ;  or  whether  the  devise  over  (for  it  has  generally, 
though  not  necessarily,  happened  that  there  is  such  a  devise) 
is  accelerated.  The  authorities  upon  this  point  are  not  to  be 
reconciled  (if  at  all)  without  resorting  to  some  very  fine-spun 
distinctions,  as  will  be  seen  by  the  following  brief  statement. 

"  In  Carter  v.  Church  (r),  A.  devised  lands  to  his  daughter  in 
fee,  and  declared  that  his  executors  should  receive  the  profits 
until  she  attained  twenty-one,  towards  payment  of  his  debts  and 
legacies.  The  daughter  died  when  five  years  old.  The  Lord 
Keeper  was  of  opinion  that  the  charging  the  profits  until  the 
daughter  attained  twenty-one,  amounted  to  a  term  until  she 
would,  if  living,  have  attained  that  age. 

"  So,  in  [Coates]  v.  Needham  (s),  where  A.  devised  lands  to  C. 
and  D.  and  their  heirs,  upon  trust,  to  receive  the  rents  until  his 
son  "W.  should  attain  the  age  of  twenty-one  years ;  and  pay 
one-third  to  the  testator's  wife  in  heu  of  dower ;  and  out  of  the 
other  two-thirds  to  raise  portions  for  his  daughters  ;  and  devised 
all  to  W.,  when  twenty-one,  in  tail ;  and,  in  default  of  such  issue, 
then  over.  W.  died  under  the  age  of  twenty-one,  without  issue  ; 
the  widow  afterwards  died  before  W.  would,  if  hving,  have  at- 
tained that  age ;  and  it  was  held,  [according  to  the  first  report 
of  the  case  (t),  which  is  probably  the  correct  one  (m),  that  the 
wife's  administrator  was  entitled  during  the  term  for  which  the 
minority  would  have  lasted ;  but  in  a  subsequent  case  on  the 
same  will,  it  was  held]  that  the  wife's  third  for  such  period  was 
an  interest  undisposed  of,  and  went  to  the  testator's  heir,  on  the 
ground  that  nothing  was  given  to  the  devisees  until  W.  attained 


the  general  question  of  accelerating  an 
appointed  remainder  some  observations 
of  Sir  E.  Sugden  in  Grozier  v.  Crazier, 
which  appear  to  refer  only  to  the  ques- 
tion whether  under  an  appointment 
the  failure  of  the  particular  estate 
involved  also  the  failure  of  the  remain- 
der ;  and  stops  just  short  of  the  passage 
cited  above  in  the  text. 

(?)  First  ed.  p.  520. 

(r)  1  Ch.  Ca.  115. 

(«)  2  Vern.  65,  Levet  v.  Needham,  ib. 
138,  which  states  the  decision  in  Coates 
V.  Needham  wrongly. 


(t)  2  Vem.  65. 

(u)  The  decree  is  given  in  Air.  Raith- 
by'a  edition  from  Reg.  Lib.,  but  he 
states  that  he  could  not  fiind  any  decree 
in  Levet  v.  Needham.  Mr.  Jarman 
adds  :  "  The  most  singular  feature  in 
this  case  is,  the  holding  the  interest 
of  the  wife  to  have  ceased  at  her  death. 
If,  as  the  Court  assumed,  a  term  was 
absolutely  carved  out  of  the  inheritance, 
clearly  words  of  limitation  were  not 
necessary  to  vest  it  in  the  wife  with 
the  transmissible  quality  of  personal 
estate." 
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(or,  rather,  would  have  attained)  his  majority,  and  died  without  chapter  xxi. 
issue. 
"  On  the  other  hand,  in  the  case  of  Manfield  v.  Dugard  (v),  where 

A.  devised  lands  to  his  wife  until  B.,  his  eldest  son,  should  attain 
twenty-one ;   and,  when  he  should  attain  that  age,  to  him  in  fee. 

B.  died  at  the  age  of  thirteen  ;  whereupon  his  heir-at-law  claimed 
the  rents  from  his  death.  The  L.C.  held,  that  the  heir  was  entitled, 
for  that  the  wife's  estate  determined  at  the  death  of  the  son,  whose 
estate  in  fee,  which  was  vested  at  the  testator's  death,  took  effect 
in  possession  on  that  event." 

One  of  the  reasons  assigned  for  this  adjudication  was,  that  the 
land  was  not  devised  to  the  wife  for  the  payment  of  debts ;  and 
this  agrees  with  Boraston's  Case  (w),  where  a  testator  devised  lands 
to  his  executors  until  such  time  as  his  grandson,  Hugh,  should 
accompKsh  his  full  age  of  twenty-one  years,  and  the  mean  profits 
to  be  employed  by  his  executors  towards  the  performance  of  his 
wiU.  Hugh  died  at  the  age  of  nine  years ;  and  it  was  argued 
by  Coke,  that  the  term  of  the  executors  did  not  thereby  cease, 
because  it  was  to  be  intended  that  the  testator  had  computed 
that  the  profits  to  be  taken  of  his  lands  by  his  executors,  during 
the  minority  of  his  grandson,  would  suffice  to  pay  his  debts  and 
perform  his  will,  and  that  he  did  not  intend  that  it  should 
determine  by  the  death  of  his  grandson,  for  then  his  debts  would 
remain  unsatisfied  and  his  will  unperformed,  which  was  granted 
by  the  whole  court  (a;). 

This  argument  was  adopted  by  Sir  J.  Jekyll,  M.R.,  in  Lomax 
V.  Holmedon  (y),  in  which  he  distinguished  the  cases  where  such 
an  interest  was  created  for  a  particular  purpose,  as  for  a  fund  for 
pajrment  of  debts  (which  he  said  was  Boraston's  Case),  from  the 
cases  where  no  such  intention  appeared :  in  these  latter  he  said 
the  interest  would  absolutely  determine  by  the  death  of  the  party 
under  the  age  specified  in  the  will.  It  is  plain  that  here  the 
existence  of  the  minority  supplies  the  sole  occasion  and  motive 
for  the  creation  of  the  estate  in  question  (z).    The  principle  of 

(«)  1  Eq.  Ca.  Ab.  195,  pi.  4.  692,  the  property  was  leasehold. 

Iw)  3  Co.  19  a.     See  further  as  to  this  (z)  See  CaatU  v.  Bate,  7  Beav.  296. 

case,  Chap.  XXXVII.  If  the  person  to  whom  the  intermediate 

{x)  3  Co.  21  a.  interest  is  given  should  die  during  the 

ly)  3  P.  W.  176.     See  also  Sweet  v.  minority,  the  same  reasons  (i.e.,  "the 

Beal,  Lane,  56,  where  the  term  was  existence  of  the  minority  ")  will  give  the 

held  to  endure  beyond  the  death  of  the  interest  to  his  representatives  during 

minor  under  age,  for  the  termor's  own  the  remainder  of  the  term  :  see  Laxton 

benefit,  which  was  therefore  the  "  par-  v.  Eedle,  19  Beav.  321.     Where  it  is  a 

tioular    purpose  "    in    that    case.     In  class  during  whose  minority  the  income 

Ooodright  d.  Bevell  v.  Parker,  1  M.  &  S.  of  property  is  given,  the  estate  will 
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CHAPTBB  XXI.  these  authorities  is  clearly  unaffected  by  the  circumstance  of  the 

specified  purpose  being  insufficient  to  exhaust  the  whole  proceeds 

of  the  term.       The  construction  is  that  the  testator  has  made 

his  own  computation,  so  that  the  estate  must  endure  until  the 

regular  expiration  of  the  term,  and  if  any  part  of  the  beneficial 

interest  is  undisposed  of,  it  must  result  to  the  heir-at-law. 

Postpone-  "  Sometimes  it  happens,"  as  Mr.  Jarman  points  out  (a),  "  that 

^^norfty?"not  real  estate  is  devised  to  a  minor  contingently  on  his  attaining 

extended  to     twenty-one,  with  a  devise  over  in  the  event  of  his  dying  under 

devisees  over.  ^^^^  ^^^  _    .^  ^^.^j^  ^^^^^  though.  Under  the  original  devise,  if 

construed  to  be  contingent,  the  property  would,  during  the  minority, 
have  devolved  to  the  heir-at-law  of  the  testator  as  real  estate 
undisposed  of  ;  yet,  on  the  minor  dying  under  age,  the  devise  over, 
not  being  subject  to  the  postponement  affecting  the  original 
devise,  takes  effect  in  possession  immediately"  (b). 

continue  while  there  is  a  chance  of  any  v.  Soane,  4  Jur.  N.  S.  502.     (Note  by 

persons  becoming  members  of  the  class,  Messrs.  Wolstenholme  and  Vincent  in 

though  none  may  for  the  time  being  be  the  3rd  edition  of  this  work.) 
actually  in  existence,  e.g.,  during  the  (a)  Krst  ed.  p.  522. 

life  of  a  parent  whose  children's  mino-  (6)  Chambers  v.   Brailsford,    18  Ves. 

rity  is  contemplated,  semb.     Conduitt  368. 
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I.— Effect  of  Conversion  dehors  the  Will.— A.  As  to  Conversion  Revocation 
of  Land  into  Money. — It  has  been  already  pointed  out,  that  if  a  or  ademption 
testator  devises  land  to  A.,  and  afterwards  sells  it,  or  contracts  to  seU  gion. 
it  {&),  to  B.,  this  operates  as  a  revocation  or  ademption  of  the  devise 
and  a  conversion  of  the  land  into  money.     Consequently  A.  has  no 
claim  to  the  purchase  money,  which  forms  part  of  the  testator's 
personal  estate  (c).     In  order  that  a  contract  of  sale  may  have 
this  effect,  it  seems  that  the  contract  must  be  enforceable  by  the 


(a)  This  chapter  has  been  re-arranged 
and  to  a  considerable  extent  re- written. 
A  portion  of  the  first  section  originally 
formed  part  of  Chap.  IV.,  while 
the  sections  dealing  with  the  rights 
of  tenant  for  life  and  remainderman 
have  been  transferred  to  Chap.  XXXIV. 

(6)  Watte  V.  Watts,  L.  R.,  17  Eq.  217. 
Compare  Townley  v.  Bedwell,  post. 

(c)  Ante,  pp.  162  seq.  But  A.  is 
entitled  to  the  rents  between  the 
testator's  death  and  the  completion  of 
the  purchase  :  Watts  v.  Watts,  L.  R., 
17  Eq.  217.    In  Re  Bagot's  Settlement,  31 


L.  J.  Ch.  772,  the  proceeds  of  sale  were 
subject  to  re-investment  in  land,  but  the 
only  effect  of  this  was  that  they  passed 
as  realty  not  specifically  devised. 
See  also  Manton  v.  Tabois,  30  Ch.  D.  92. 
A  contract  by  a  railway  company,  in 
the  event  of  its  requiring  part  of  A.'s 
land,  to  pay  a  certain  price  per  acre 
for  it,  does  not  operate  as  a  conversion : 
Ex  parte  Walker,  1  Dr.  508,  post,  p.  734. 
As  to  ademption  in  the  case  of 
powers  of  appointment,  see  Chap. 
XXIII. 
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CHAP,  xxn.  testator  :  if  it  is  not  enforceable  against  the  purchaser  by  reason 
of  its  not  complying  with  the  Statute  of  Frauds,  or  because  the 
title  shewn  is  not  in  accordance  with  the  contract,  and  has  not 
been  accepted  by  the  purchaser,  the  contract  does  not  operate 
Rescission  of  as  a  conversion  (d).  If,  however,  there  is  a  binding  contract 
at  the  testator's  death,  and  it  is  afterwards  rescinded  for 
non-payment  of  the  purchase  money,  or  for  any  cause  other 
than  a  defect  in  the  title,  the  land  is  stiU  treated  as  having 
been  converted  (e). 

If  a  testator  enters  into  a  verbal  contract  of  sale,  which  is  not 
enforceable  against  him,  and  after  his  death  the  devisee  sells  the 
land  to  the  same  purchaser  for  the  same  price,  this  does  not  operate 
as  a  retrospective  conversion,  unless  the  devisee  expressly  adopts 
the  testator's  contract  (/). 


Adoption 
of  verbal 
contract  by 
devisee. 


Option  of 
purchase. 


An  anomalous  rule  (known  as  the  rule  in  Lawes  v.  Bennett  (g)) 
appHes  to  cases  where  the  testator  has  entered  into  a  contract  under 
which  a  person  has  an  option  of  purchasing  land  belonging  to  the 
testator,  and  exercises  the  option  after  the  testator's  death  {gg).  In 
such  a  case,  although  constructive  conversion  only  takes  place  as 
from  the  exercise  of  the  option  (A),  yet  the  proceeds  of  sale  devolve 
as  part  of  the  testator's  personalty.  The  rule  appUes  although  the 
purchase  money  is  payable  to  the  testator  "  his  heirs  or  assigns  "  (i). 


(d)  Lacon  v.  Merlins,  3  Atk.  1  ;  Be 
Thomas,  34  Ch.  D.  166.  There  are 
dicta  to  the  effect  that  a  contract  of 
sale  does  not  operate  as  a  conversion 
unless,  at  the  death  of  the  testator, 
it  is  enforceable  by  both  parties :  per 
Jessel,  M.R.,  in  Lysaght  v.  Edwards,  2 
Ch.  D.  506  seq.,  per  Fry,  J.,  in  Edwards 
V.  West,  7  Ch.  D.  862.  The  subject  is 
discussed  in  Crowe  v.  Mentort,  28  L.  R. 
Ir.  519.  Where  at  the  death  of  a 
person  there  is  a  contract  for  sale  of 
the  fee  or  other  freehold  interest  in 
land  enforceable  against  the  heir  or 
devisee,  the  personal  representatives 
of  the  deceased  can  now  convey  the 
land  ;  see  the  Conveyancing  aiid  Law 
of  Property  Act,  1881,  s.  4. 

(e)  Bennett  v.  Earl  of  Tankerville,  19 
Ves.  170  ;  Curre  v.  Bowyer,  5  Bea.  6,  n.  ; 
Lysaght  v.  Edwards  ;  Crowe  v.  Menton  ; 
Re  Thomas,  supra.  In  Byder  v.  Byder, 
Ir.  R.,  8  Eq.  86,  the  sale  was  set  aside  in 
proceedings  by  the  heir  on  the  terms  of 
the  purchase  money  being  repaid ; 
it  was  held  that  the  heir  must  repay 
the    money   himself :     see    Stump    v. 


Qaby,  2  D.  M.  &  G.  623. 

(/)  Be  Harrison,  34  Ch.  D.  214. 
If  an  heir  voluntarily  adopts  a  contract 
of  sale  which  is  not  enforceable,  this 
operates  as  a  retrospective  conversion  : 
Frayne  v.  Taylor,  33  L.  J.  Ch.  228. 

{g)  1  Cox,  167.  See  Townley  v. 
Bedwell,  14  Ves.  591 ;  Collingwood  v. 
Bow,  26  L.  J.  Ch.  649.  It  applies  to  cases 
of  intestacy :  Be  Isaacs,  [18941  3  Ch. 
506.  The  rule  applies  only  as  between 
the  real  and  personal  representatives 
of  the  testator  and  will  not  be  extended : 
Edwards  v.  West,  7  Ch.  D.  858,  and  see 
Be  Adams  and  Kensington  Vestry, 
27  Ch.  D.  394,  as  to  the  devolution  of 
an  option  contained  in  a  lease  on  the 
death  of  the  lessee. 

(gg)  As  to  the  effect  of  an  option  of 
purchase  given  by  will,  see  ante,  p.  79. 

{h)  So  that  the  heir  or  devisee  is 
entitled  to  the  intermediate  rents, 
but  the  interest  on  the  purchase  money 
is  part  of  the  testator's  personal  estate  : 
Townley  v.  Bedwell,  supra. 

(i)  Townley  v.  Bedwell,  supra;  Weed, 
ing  V.   Weeding,   1  J.   &  H.  424. 
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It  also  applies  where  the  option  does  not  arise  until  after  the    chap,  xxn. 
testator's  death  (m). 

If  the  devise  is  general,  it  is  immaterial  whether  the  will  is 
executed  before  or  after  the  contract  giving  the  option  (j) ;  and 
if  the  devise  is  specific,  the  rule  applies  in  all  cases  where  the 
contract  giving  the  option  is  entered  into  after  the  date  of  the 
will  (k),  unless  of  course  the  testator  has  contemplated  the  possi- 
bility of  his  entering  into  such  a  contract  and  has  provided  for  it 
by  his  will. 

But  a  testator  who  has  entered  into  a  contract  of  sale,  or  given  How  contrary 
an  option  of  purchase,  in  respect  of  land,  and  afterwards  or  simul-  "^tention 

,  .  .  ...  may  appear. 

taneously  makes  a  will  specifically  devising  it,  may  shew  that  he 
wishes  the  devisee  of  the  land  to  have  the  benefit  of  the  sale. 
In  Knollys  v.  Shepherd  (I)  (a  case  of  contract),  a  specific  devise 
to  the  testator's  "  dear  wife  "  of  the  estate  "  which  he  had  lately 
contracted  to  sell,"  was  held  not  to  shew  such  an  intention,  but  to 
give  the  wife  only  the  legal  estate,  the  purchase-money  passing  by 
the  residuary  bequest.  But  in  the  case  of  an  option,  a  will  made 
or  re-pubhshed  after  the  date  of  or  simultaneously  with  the  creation 
of  the  option,  and  specifically  devising  the  property  in  strict  settle- 
ment, has  been  held  to  take  the  case  out  of  the  rule  in  Lawes  v. 
Bennett,  and,  upon  the  option  being  exercised  after  the  testator's 
death,  to  carry  the  purchase-money  to  the  devisees  (m). 

Where  a  testator  specifically  bequeaths  leaseholds,  and  after  his 
death  the  term  is  put  an  end  to  under  a  condition  contained  in  the 
lease,  the  legatee  is  entitled  to  the  compensation  payable  under 
the  condition  (n). 

If  mortgaged  land  is  sold  by  the  mortgagee  under  his  power  of  Sale  by 
sale,  the  destination  of  the  surplus  proceeds  of  sale  is,  as  a  general  ^°^  gage"- 
rule,  governed  by  the  condition  of  the  property  at  the  mortgagor's 
death.  Consequently  if  the  sale  takes  place  after  the  mortgagor's 
death,  the  surplus  proceeds  devolve  as  realty,  while  if  it  takes  place 
during  his  hfetime,  they  devolve  as  personalty  :  and  the  fact  that 
the  mortgage   deed  provides  that  they  are   to  be  paid  to  the 

{ii)  Be  Isaacs,  supra.  see  post,  Chap.  XXXV. 

(?)  Lawes  v.  Bennett,  supra ;    Ooold  (m)  Drant  v.  Fotwe,  1  Y.  &  C.  C.  C. 

V.  Tea^ue,  5  Jur.  N.  S.  116  (leaseholds).  580  ;    Emuss  v.  Smith,  2  De  G.  &  S. 

(k)  Weeding  v.  Weeding,  supra.  722 ;  Be  Pyle,  [1895]  1  Ch.  724;  DulJieU, 

(f)  1  J.  &  W.  499,  cit.,  affirmed  in  v.  M'MasUr,  [1896]  1  Ir.  R.  370.      See 

D.  P.,  Sug.  Law  of  Prop.  223.  As  to  Re  Isaacs,  [1894]  3  Ch.  506  (intestacy), 
whether  a  devise  includes  land  which  (»)  Coyne  v.  Coyne,  Ir.  R.,  10  Eq. 

the    testator    has    contracted   to    sell,  496 ;  post,  p.  739. 
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"  equity  of 
reconver- 
sion." 


mortgagor  "  his  heirs  or  assigns  "  makes  no  difference,  these  words 
not  being  sufficient  to  effect  a  constructive  re-conversion  (o). 

A  similar  rule  seems  to  prevail  in  the  case  of  a  sale  by  a  trustee 
in  bankruptcy  (p). 

Where  land  is  sold  under  an  absolute  order,  made  within  the 
jurisdiction  of  the  Court,  the  proceeds  are  personalty ;  in  fact  the 
order  itself  operates  as  a  conversion  from  its  date,  and  before  any 
sale  has  taken  place  (q).  But  where  a  conditional  order  is  first 
made,  and  is  afterwards  made  absolute,  it  only  takes  effect  from 
the  latter  date  (r). 

If  the  order  for  sale  is  made  in  an  administration  action,  for 
payment  of  debts  and  legacies,  it  would  seem,  on  principle,  that  it 
operates  as  a  conversion  for  all  purposes,  so  that  any  surplus 
is  personal  estate.  The  contrary  was  indeed  decided  by 
Eomilly,  M.E.  (s),  but  the  decision  has  been  disapproved  (t). 
And  it  is  clear  that  if  the  order  is  made  by  consent,  for  the 
convenience  or  benefit  of  the  parties,  it  operates  as  a  con- 
version out  and  out,  whatever  the  nature  of  the  action 
may  be  (m). 

It  was  until  recently  supposed  that  the  general  principle  did  not 
apply  if  the  order  directed  a  sale  to  be  made  for  raising  a  specific 
sum ;  and  that  in  such  a  case,  if  more  land  was  sold  than  was  required, 
the  surplus  proceeds  of  sale  retained  the  character  of  realty  {v). 
Accordingly,  where  a  sale  was  directed  in  a  mortgagee's  suit,  and 
the  surplus  was  invested  by  the  Court  at  his  request,  it  was  held 
to  devolve  as  realty  on  his  death  (w).  And  in  a  recent  case  (x),  where 
land  belonging  to  an  infant  was  sold  for  the  purpose  of  paying 
costs,  and  the  infant  died  intestate  after  attaining  twenty-one,  it 
was  held  by  Eve,  J.,  that  the  surplus  proceeds  of  sale  (which  had 
been  invested  in  consols)  devolved  as  realty.     But  this  decision 


(o)  Wheldale  v.  Partridge,  8  Ves.  227  ; 
Bourne  v.  Bourne,  2  Ha.  35  ;  Wright  v. 
Eose,  2  S.  &  S.  323  ;  Be  Smith,  7  Jur. 
N.  S.  903  ;  Re  Orange,  [1907]  1  Ch.  313, 
referred  to  in  Burgess  v.  Booth,  [1908] 
2  Ch.  648. 

(p)  Banks  v.  Scott,  5  Madd.  493. 

(?)  Arnoldv.Dixon,'L.'R.,19Eq^.  113. 
Hyett  V.  Mekin,  25  Ch.  D.  735  (fol- 
lowing dictum  of  Jessel,  M.R.,  in 
Wallace  v.  Greenwood,  16  Ch.  D.  362) ; 
Hartley  v.  Pendarves,  [1901]  2  Ch.  498 
(disapproving  Field  v.  Brown,  27  Bea. 
90) ;  Be  Dodson,  [1908]  2  Ch.  638. 

(r)  Re  Beamish's  Estate,  27  L.  R.  Ir. 
326  ;  Be  Henry's  Estate,  31  L.  R.  Ir.  158. 

(«)  Cooke  V.  Dealey,  22  Bea.  196. 


(t)  ByJessel,  M.R.,  in  iSieed  V.  Preecc, 
L.  R.,  18  Eq.  197.  See  also  Hartley  v. 
Pendarves,  supra  ;  Ferguson  v.  Benyon, 
17  L.  R.  Ir.  212.  In  Fellow  v.  Jermyn, 
[1877]  Week.  N.  95,  Jessel,  M.R.,  held 
that  the  Court  has  jurisdiction  to 
direct  that  if  thene  is  a  surplus  it  shall 
be  re-invested  in  land,  so  as  to  preserve 
its  character  as  realty. 

(u)  Steed  v.  Preece,  supra  ;  Ferguson 
V.  Benyon,  17  L.  R.  Ir.  212. 

(u)  Jermy  v.  Preston,  13  Sim.  356. 
But  see  the  criticisms  of  Jessel,  M.R., 
in  Steed  v.  Preece,  supra. 

(w)  Scott  v.  ScoU,  9  L.  R.  Ir.  367. 

(x)  Burgess  v.  Booth,  [1908]  1  Qi.  880. 
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was  reversed  by  the  Court  of  Appeal  (y),  and  the  general  principle    chap,  xxn. 
laid  down  in  Steed  v.  Preece  now  apphes  in  all  cases. 

If  land  is  sold  in  a  partition  action  under  the  Partition  Act,  1868,  Sale  in 
s.  8,  the  proceeds  of  sale  are  to  be  treated  as  realty  (z),  unless  the  action"" 
person  entitled  is  sui  juris  and  elects  to  take  them  as  personalty  (a),  or 
unless  they  are  paid  out  to  trustees  who  had  a  power  of  sale  (b).  If 
the  person  entitled  is  a  married  woman,  she  may  elect  by  examina- 
tion in  Court  to  take  the  fund  as  personal  estate  (c).  In  Wallace  v. 
Greenwood  (d),  Jessel,  M.K.,  seems  to  have  thought  that  an  order  for 
sale  made  with  the  consent  or  at  the  request  of  a  married  woman 
under  sect.  6  of  the  Partition  Act,  1876,  operates  as  a  conversion 
of  her  share,  but  the  accuracy  of  this  view  was  doubted  by  Byrne,  J., 
who  held  in  Re  Norton  (e)  that  a  consent  or  request  on  behalf  of  an 
infant  does  not  operate  as  a  conversion  of  his  share. 

Where  purchase  money  is  paid  into  Court  by  a  railway  company  Lands  Clauses 
under  sect.  69  of  the  Lands  Clauses  Consohdation  Act,  1845  (/),  ^°^' 
the  general  rule  is  that  it  remains  impressed  with  the  character  of  real 
estate  (g).  In  a  case  before  Lord  Cranworth,  V.-C.  (h),  an  owner  of 
land  had  made  a  will  containing  a  residuary  devise  and  afterwards 
became  a  lunatic  not  so  found  ;  part  of  the  land  was  taken  by  a 
railway  company,  and  the  purchase  money  was  paid  into  Court 
under  the  76th  section  of  the  Lands  Clauses  Act :  it  was  held  that 
this  operated  as  a  conversion.  But  this  decision  is  generally 
considered  erroneous  (i). 

In  any  case,  however,  where  land  is  vested  in  trustees  subject  where 
to  a  trust  for  sale,  or  a  power  of  sale,  and  it  is  sold  by  order  of 
the  Court  or  under  the  Lands  Clauses  Act,  this  operates  as  a 
conversion  (/). 

(y)  [1908]  2  Oh.  648.  Howard  v.  Jalland,  1 1891]  Week.  N.  210. 

(z)  The  order  itself  operates  a  con-  (/)  Or  under  the  Union  and  Parish 

version :  Be  Dodson,  [1908]  2  Ch.  638,  Property  Act,  1835 :    Re  Horner,  5  De 

supra,  p.  732.  G.  &  S.  483. 

(a)  Foster  v.  Foster,  1  Ch.  D.  58S;  (<?)  Ex  parte  Walker,  1  Drew.  508; 
Mildmay  v.  Quicke,  6  Ch.  D.  553 ;  Kelland  v.  Fulford,  6  Oh.  D.  491. 
iJeJSarfter,  17Ch.  D.  241.  SeeMordaunt  Compare  Ee  Harrop,  3  Drew.  726; 
V.  Benwell,  19  Ch.  D.  302,  where  the  Midland  Railway  v.  Oswin,  1  Coll.  74  ; 
beneficiaries  died  intestate  before  the  Re  Taylor,  9  Ha.  596  ;  Re  Stewart,  1 
fund  was  paid  out,  so  that  it  descended  Sm.  &  G.  32. 

to  their  heir  at  law  ;   it  was  held  that  (h)  Re    East   Lincolnshire    Railway, 

on  his  death  it  formed  part   of  his  Ex  parte  Flamank,  1  Sim.  N.  S.  260. 
personal  estate.  (»)  Re.  Tugwell,  27  Ch.  D.  309.     Com- 

(b)  Re  Morgan,  [1900]  2  Ch.  474.  pare  Re  Bagot's  Settlement,  31  L.  J.  Ch. 

(c)  Slandering  v.  Hall,  11  Ch.  D.  652.  772,  ante,  p.  729. 
The   examination    may    be   dispensed  (?)  Re  Hobson's  Trusts,  7  Ch.  D.  708  ; 
with  if  the  fund  is  under  2001.  ;   16  Ch.  Re  Smith,  40  Ch.  D.  386  ;   Re  Morgan, 
D.  362.  [1900]  2  Ch.  474 ;  Re  Sheffield  Corpora- 

{d)  16  Ch.  D.  362.  Hon,  [1903]  1  Ch.  208. 

(e)  [1900]     1     Ch.     101,    approving. 
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A  notice  to  treat  under  tie  Lands  Clauses  Act  does  not  effect 
a  conversion  (k),  even  if  it  is  followed  by  an  offer  by  the  landowner 
to  accept  a  certain  price  for  the  land  (I) ;  but  if  the  price  is  agreed  upon 
this  constitutes  a  vahd  contract,  and  operates  as  a  conversion  (m). 
An  agreement  as  to  the  price  per  acre,  without  defining  the  land, 
does  not  effect  a  conversion  (n). 

In  Ex  f  curie  Hardy  (o),  a  testator  gave  to  his  children  in  succession 
the  option  of  purchasing  his  real  estate.  Before  the  option  had 
been  exercised,  and  while  some  of  the  children  were  stiU  infants, 
part  of  the  property  was  purchased  under  compulsory  powers  :  it 
was  held  that  this  did  not  effect  a  conversion. 

It  has  been  already  mentioned  that  a  sale,  by  proper  authority,  of 
land  belonging  to  a  lunatic  does  not,  as  a  general  rule,  affect  the 
rights  of  his  devisees,  &c.,  in  the  proceeds  of  sale  (p). 

Conversion  may  also  be  produced  by  act  of  parUament :  as 
where  a  statute  abohshes  a  particular  kind  of  real  property,  and 
substitutes  for  it  a  right  to  compensation,  or  other  personal 
property  {q). 


Contract  of 
purchase  by 

testator. 


B.  As  to  Conversion  of  Money  into  Land. — In  the  case  of  a  person 
entering  into  a  contract  for  the  purchase  of  land,  the  rule  formerly 
was,  that  if  the  contract  was  binding  on  the  purchaser  at  the  time 
of  his  death,  his  heir  or  devisee  was  entitled  to  the  benefit  of  it : 
in  other  words,  was  entitled  to  consider  the  contract  as  having 
converted  the  personal  estate,  quoad  the  purchase-money,  into  real 
estate  (r).  But  as  regards  the  estates  of  persons  dying  after  1877, 
the  Eeal  Estates  Charges  Act,  1877,  enacts  that  where  a  testator 
or  intestate  dies  entitled  to  land  of  whatever  tenure,  which  is  at  his 
death  charged  by  way  of  hen  for  unpaid  purchasei-money,  the  devisee 
or  legatee  or  heir  shall  not  be  entitled  to  have  the  money  discharged 
out  of  any  other  estate  of  the  testator  or  intestate,  unless,  in  the 
case  of  a  testator,  a  contrary  intention  appears  from  the  wiU  (s). 


(Ic)  Haynes  v-  Haynes,  1  Dr.  &  Sm. 
426. 

{I)  Be  Battersea  Park  Acts,  Ex  parte 
Arnold,  32  Bea.  591. 

(m)  Mx  parte  Hawkins,  13  Sim.  569  ; 
Be  Manchester  &  Southport  Railway, 
19  Bea.  365 ;  Harding  v.  Metropolitan 
Bailway,  L.  R.,  7  Ch.  154 ;  Watts  v. 
Watts,  L.  R.,  17  Eq.  217. 

(»)  Ex  pa/rte  Walker,  1  Dr.  508. 

(o)  30  Bea.  206. 

(p)  Ante,  p.  163.  As  to  »  pur- 
chase of  land  in  lunacy,  see  post,  p. 


737. 

(q)  Prewen  v.  Frewen,  L.  R.,  10  Ch. 
610;  Richards  v.  Att.-Gen.  for  Jamaica, 
6  Moo.  P.  C.  C.  381 ;  Cadman  v.  Cad- 
man,  L.  R.,  13  Eq.  470. 

(r)  Oamett  v.  Acton,  28  Bea.  333. 
As  to  the  effect  of  a  voidable  contract 
of  purchase  entered  into  by  a  trustee 
for  his  own  benefit,  see  Ingle  v.  Richards, 
28  Bea.  361. 

(s)  See  further  on  this  subject,  post. 
Chap.  LIV. 
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In  such  a  case,  therefore,  all  that  the  devisee  or  heir  is  entitled  to    chap.  xxn. 
is  the  land  charged  with  the  purchase-money  (t). 

In  cases  not  within  the  act,  the  old  rule  above  stated  apphes  even  Contract 
if  the  contract  is  rescinded,  by  or  at  the  suit  of  the  vendor,  after  at^death**^^ 
the  testator's  death  (m),  for  as  Mr.  Jarman  points  out  («) :  "  The  true  subsequently 
principle  is,  that  where  the  contract  is  such  as  could  have  been  olmWe'or" 
enforced  against  the  purchaser  at  the  time  of  his  decease,  the  estate  completion, 
which  is  the  subject  matter  of  the  contract,  or,  faihng  that,  the 
purchase-money,  belongs  to  his  heir  or  devisee ;    but  if,  from  a 
defect  of  title  or  any  other  cause,  the  contract  was  not  obligatory 
on  the  purchaser  at  his  death,  his  heir  or  devisee  is  not  entitled  to 
say  he  will  take  the  estate  with  its  defects,  or  have  the  purchase- 
money  laid  out  in  the  purchase  of  another.     Such  is  the  doctrine  of 
the  case  of  Broome  v.  Monck  "  (w).    In  that  case  Lord  Eldon 
observed  of  Whittaker  v.  Whittaker  {x)  that  it  was  very  difficult  to 
maintain  the  doctrine  in  it,  which  went  beyond  what  was  necessary 
for  the  decision.    His  Lordship  said :  "  As  between  the  heir  and  state  of 
the  personal  representatives,  Lacon  v.  Mertins  {xx),  Buckmaster  v.  partyMmaelf' 
Harrop  (y)  and  other  cases,  estabhsh  the  general  principle,  that  what-  at  his  death, 
ever  is  the  state  of  Mabihty  of  the  party  himself  to   take  at  his  question  be 
death,  must  be  the  state  of  Uabihty  to  be  considered  upon  questions  tween  those 
between  those  representing  him  after  his  death  {z) ;    and  if  at  his  under  him 
death  he  could  not  be  compelled  to  take,  clearly  the  heir  could  not 
say  to  the  executor,  '  I  will  have  the  estate ;  and  you  shall  pay 

for  it.' I  have  not  met  with  any  case  that  has  induced 

me  to  suppose,  that  if  this  were  between  the  heir  and  the  personal 
representative,  it  would  be  possible  for  the  heir  to  say,  though  the 
title  was  doubtful,  yet  being  the  real  representative,  he  is  entitled 
to  take  it,  as  it  is ;  though  the  ancestor  never  meant  so  to  take  it ; 
or  intimated  any  purpose  of  retiring  from  that  situation,  in  which 
he  had  a  right  either  to  insist  upon  a  good  title,  or  to  refuse  the 
estate  ;  and  though  there  is  no  proof,  that  the  ancestor  would  have 
paid  for  the  estate  with  a  bad  title,  yet  the  heir  can  insist  that  the 
personal  estate  shall  pay  for  it  out  of  the  assets.    None  of  the  cases 

{t)  Re  Cockroft,  24  Ch.  D.  94 ;    Ee  218. 

Kidd,  [1894]  3  Ch.  558.     In  Re  Cockroft  (x)  Ante,  p.  77. 

there  had  been  a  compromise  whioTi  (xx)  3  Atk.  1. 

would  in  any  case  have  defeated  the  (y)  7  Ves.  341. 

plaintiff's  claim.  (z)  See    ace.    Gurre    v.    Bowyer,    5 

(u)  Whittaker   v.    Whittaker,    4   Br.  Bea.    6,    u.  ;    Ingle    v.   Richards,   28 

C.  C.  31  ;  Hudson  v.  Cook,  L.  R.,  13  Eq.  Bea.  365  ;  Haynes  v.  Haynes,  1  Dr.  & 

417.  Sm.  451,  452 ;  Hudson  v.  Cook,  L.  R, 

(v)  First  ed.  p.  46.  13  Eq.  417  ;    Lysaght  v.  Edwards,  2 

(w)  10  Ves.  597.    See  also  1  Ves.  sen.  Ch.  D.  516. 
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What  evi- 
dence of 
intention  by 
devisor  to 
accept  title 
necessary. 


Question 
where  the 
deceased  pur- 
chaser was 
bound,  but 
the  vendor 
was  not. 


give  any  colour  for  that ;  Green  v.  Smith  (a),  indeed,  seems  to  state 
a  doctrine  quite  inconsistent  with  that."  He  therefore  held 
that,  as  no  title  could"  be  made,  the  devisees  were  not  entitled 
to  take  this  estate,  or  to  have  another  estate  bought  for  them. 

"  It  will  be  observed,"  says  Mr.  Jarman  (6),  "  that  Lord  Eldon 
adverted  to  the  circumstance  of  the  purchasing  devisor  not  having 
himself  shewn  an  intention  to  take  the  estate  with  a  bad  title.  It 
is  conceived  his  Lordship  here  alluded  to  such  evidence  of  intention 
as  would  have  amounted  to  an  acceptance  of  the  title.  Nothing 
short  of  this,  it  is  presumed,  could  have  any  efEect ;  for,  to  admit 
parol  evidence  of  intention  as  such  would  be  liable  to  the  objection 
attaching  to  the  reception  of  extrinsic  evidence  in  aid  of,  or  in 
opposition  to,  a  written  wiU  (c).  It  is  true  that,  under  the  doctrine 
in  question,  the  devise  is  incidentally  affected  by  this  evidence, 
since,  as  already  observed,  the  inquiry  whether  the  contract  was 
obUgatory  on  the  testator  at  his  decease,  lets  in  any  evidence  which 
would  be  admissible,  in  a  suit  between  the  vendor  and  vendee,  of 
circumstances  discharging  the  vendee,  as  a  difference  in  the  estate 
from  that  contracted  for,  riot  capable  of  being  the  subject  of 
compensation,  or  the  like.  Of  course  the  vendor  could  not  take 
advantage  of  the  waiver  by  the  heir  or  devisee  of  objections  to  the 
title  which  his  ancestor  or  devisor  might  have  advanced,  he  (i.e. 
the  heir  or  devisee)  having  in  that  event  no  interest  in  the  estate. 

"  In  the  cases  of  Whittaher  v.  Whittaker,  and  Broome  v.  Monck, 
the  contract  seems  to  have  been  binding  on  the  vendor,  and  there- 
fore, those  cases  do  not  decide  what  would  be  the  effect,  where  the 
deceased  purchaser  was  bound  at  his  decease,  but  the  vendor  was  not, 
a  case  which  clearly  may  and  often  does  arise  ;  as  where  a  written 
contract  has  been  entered  into,  which  is  duly  signed  by  one  party 
and  not  by  the  other,  and  the  signing  party  dies  before  there  has 
been  any  act  of  part  performance,  which  would  render  the  contract 
obhgatory  on  the  other.  It  is  clear,  that  in  such  a  case,  the  surviv- 
ing (d)  party  may  choose  or  not  to  enforce  the  performance  of  the 
contract  against  the  representatives  of  the  deceased :  should  he 
dechne,  of  course  the  contract  is  at  an  end,  and  the  property 
remains  unconverted  as  between  the  real  and  personal  representa- 
tives of  the  deceased  party.    If,  on  the  other  hand,  the  surviving 


(a)  1  Atk.  572. 

(b)  First  ed.  p.  48. 

(c)  See  Rose  v.  Cunynghame,  11  Ves. 
550. 

(rf)  "  The  fact  of  survivorship  is  in- 


troduced merely  for  the  convenience 
of  distinction ;  it  would,  of  course,  be 
immaterial  whether  the  party  repre- 
sented as  the  survivor  were  Uving  or 
not."     (Note  by  Mr.  Jarman.) 
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party  choose  to  compel  performance,  the  question  arises  between  chap.  xxn. 
the  respective  representatives  of  the  deceased,  whether  such  con- 
version has  taken  place.  For  instance,  suppose  the  deceased 
party  to  be  the  vendor  ;  if  the  surviving  party,  i.e.  the  purchaser, 
should  (as  he  may)  call  upon  the  heir  or  devisee  of  the  deceased 
vendor,  to  convey  to  him  the  property  in  pursuance  of  his  ancestor's 
or  testator's  contract — ^upon  the  doctrine  in  question  would  depend 
the  destination  of  the  purchase-money,  which,  if  the  contract  is  to 
be  considered  as  effecting  an  absolute  conversion  of  the  property, 
would  belong  to  the  personal  representatives  (e) ;  if  not,  to  the 
heir  or  devisee  of  the  deceased  vendor.  The  writer  is  not  aware 
of  any  direct  authority  on  the  point;  but,  perhaps  it  would  be  Cases  where 
considered  as  governed  by  the  cases  (which  seem  to  be  analogous  *nt^Vto*" 
in  principle),  in  which,  there  being  in  a  lease  of  a  freehold  estate  a  purchase, 
clause  entithng  the  lessee  pending  the  term  to  purchase  the  demised 
property,  and  the  lessor  having  died  before  the  option  of  the  lessee 
has  been  declared,  the  latter  has  subsequently  elected  to  purchase  the 
property.  Under  such  circumstances,  it  was  held  by  Lord  Eldon, 
in  the  case  of  Townley  v.  Bedwell  (/),  on  the  authority  of  a 
previous  decision  of  Sir  William  Grant  (gr),  (but  without,  it 
should  seem,  approving  the  principle),  that  the  rents,  until  an 
election  to  purchase  be  made,  belong  to  the  heir  or  devisee ;  but 
that  when  it  is  made,  the  purChase-money  goes  to  the  personal 
representative  of  the  vendor." 

If  a  person  of  unsound  mind  enters  into  a  contract  to  purchase  Voidable 
real  estate,  and  the  purchase  is  afterwards  completed  by  direction  ^atio^"   ^ 
of  the  lunacy  authorities,  this  operates  as.  a    conversion  of  the 
purchase  moneys  into  realty  (h). 

In  Att.-Gen.  v.  Marquis  of  Ailesbury  (i),  the  money  of  a  lunatic  Investment 
was  invested  by  his  committees  in  the  purchase  of  lands  which,  ^0^°^^^ 
pursuant  to  orders  made  in  the  lunacy  proceedings,  were  conveyed  real  estate, 
upon  trust  for  the  lunatic  "hisexecutors  administrators  and  assigns," 
and  directed  to  be  considered  as  part  of  his  personal  estate  :  it  was 
held  that  on  his  death  the  value  of  the  lands  was  part  of  his  per- 
sonal estate.     But  if  money  is  expended  by  leave  of  the  judge  in 
lunacy  for  the  permanent  improvement  of  the  lunatic's  real  estate, 
in  the  course  of  the  ordinary  management  of  the  property,  it  will 

(e)  See  ante  p.  162.  St.  323,  and  the  observations  of  Wood, 

(/)  14   Ves.  591.     See  also  CoUing-  V.-C,  IJ.  &  H.  429. 

wood  V.  Row,  26  L.  J.  Ch.  649.  (h)  BaUivyn  v.  Smith,  [1900]  1  Ch. 

(y)  Lawes  v.   Bennett,    1    Cox,    167.  588. 

The  case  was  decided  by  Lord  Ken-  (»')  12  App.  Cas.  672. 
yon.     Compare  Wright  v.  Rose,  2  S.  & 
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not,  as  a  general  rule,  be  ordered  to  be  charged  upon  the  real  estate 
in  favour  of  the  personalty  (/). 

Where  land  has  been  sold,  and  the  proceeds  are  subject  to  a 
trust  for  re-investment  in  land,  they  will  generally  come  within 
the  description  of  "  hereditaments  "  {k). 


Contract  for 
building. 


Conversion  may  also  be  effected  by  a  testator  entering  into  a 
contract  with  a  builder  for  the  erection  of  buildings  on  the  testator's 
land,  and  dying  before  they  are  completed  or  paid  for  :  in  such  a 
case  the  devisee  is  entitled  to  have  the  contract  performed  out  of 
the  personal  estate  (I). 

But  this  rule  does  not  apply  where  the  contract  relates  to  land 
not  belonging  to  the  testator  (m). 


Operation  Conversion   may   be  produced  by   operation   of   law.     In   Re 

of  law.  Loveridge  {n)  a  mortgagee,  who  since  1861  had  been  in  possession  of 

the  mortgaged  land,  died  in  1864,  having  by  his  will  given  his 
residuary  real  and  personal  estate  to  his  wife  during  widowhood, 
but  made  no  other  disposition  of  his  property,  so  that  subject  to  the 
widow's  interest  during  widowhood,  his  widow  and  brother  were 
entitled  to  his  personal  estate  under  the  Statutes  of  Distribution  ; 
after  his  death  his  widow  entered  into  possession  of  the  mortgaged 
land  and  remained  in  possession  until  1879,  when  the  equity  of 
redemption  was  barred  under  the  Statute  of  Limitations ;  the 
brother  died  intestate  in  1880,  and  it  was  held  that  his  moiety  of 
the  mortgage  debt  was  converted  into  real  estate  in  1879  ;  conse- 
quently on  his  death  one  moiety  of  the  land  descended  to  his 
co-heiresses. 
Redemption  Several  cases  have  been  decided  in  Ireland  on  the  question  how 
of  rent-charge  money  paid  for  the  redemption  of  a  rent-charge  ought  to  devolve  (o), 
version  of  and  how  the  rights  of  parties  are  affected  by  Irish  statutes  relating 
renewable  ^^  renewable  leases  (p),  but  they  do  not  seem  to  lay  down  any 
principle  of  general  appUcation. 


Conversion  of 
one  kind  of 
personal 
property  into 
another. 


In  the  case  of  personal  property,  the  operation  of  a  will  may  be 
affected  by  the  nature  of  the  property  being  changed  by  some  act 


(?)  Re  Gist,  [1904]  1  Ch.  398. 

(/c)  Re  Oosselin,  [1906J  1  Ch.  120. 

(l)  Holt  V.  Holt,  2  Vern.  322  ;  Oooper 
V.  Jarman,  L.  R.,  3  Eq.  98  ;  Re  Day, 
[1898]  2  Ch.  510. 

(m)  Re  Day,  supra. 

(«)  73  L.  J.  Ch.  15. 


(o)  Re  Graves,  15  Ir.  Ch.  357  ;  Re 
Crofton,  1  Ir.  Eq.  204. 

(y)  Morris  v.  Morris,  Ir.  R.,  6  C.  L.  73, 
7  C.  L.  295 ;  Re  Dane's  Estate,  Ir.  R., 
10  Eq.  207  ;  Batteate  v.  Maunsell,  ib. 
314. 
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dehors  the  will.    Where  the  testator  himself  sells  property  which    chap.  xxu. 
he  has  specifically  bequeathed,  this  operates  as  an  ademption  of 
the  bequest  (q).    And  the  principle  of  Lawes  v.  Bennett  (r)  apphes 
to  leaseholds  (s). 

In  Coyne  v.  Coyne  (t)  the  testator  was  entitled  to  a  lease  which 
was  determinable  by  the  lessors  on  giving  notice  and  on  payment 
of  compensation ;  notice  was  given  during  the  testator's  hfetime, 
but  the  compensation  was  not  ascertained  until  after  his  death ; 
he  had  specifically  bequeathed  the  lease  :  it  was  held  that  the 
legatee  was  entitled  to  the  compensation.  The  question  seems  to 
have  been  whether  the  lease  was  stiU  subsisting  at  the  testator's 
death  ;  if  it  had  been  determined  by  the  notice,  the  legatee  would 
not  have  been  entitled  to  the  compensation. 

In  Browne  v.  Groombridge  (u),  a  testator  gave  his  wife  aU  his  ready  Unauthorised 
money  which  he  should  have  about  his  person  or  at  his  residence  "oi^^^rsion. 
at  his  death,  and  he  bequeathed  to  others  his  exchequer  bills, 
stock,  &c.  :  he  became  insane  two  years  before  his  death,  and 
during  that  time  large  sums  of  ready  money  belonging  to  the 
testator  were  invested  on  his  behalf  in  stock  and  exchequer  bills  : 
it  was  held  that  this  was  a  due  conversion  of  the  money,  and  that 
the  specific  legatees  of  the  stock  and  exchequer  bills  were  entitled 
to  the  investments.  But  some  doubt  is  thrown  on  the  correctness 
of  this  conclusion  by  the  decision  of  Wood,  V.-C,  in  Taylor  v. 
Taylor  (v).  In  that  case  a  testator  made  a  specific  bequest  of 
leaseholds  and  chattels,  and  afterwards  became  insane ;  no  com- 
mission in  lunacy  was  taken  out,  but  the  persons  who  managed  the 
testator's  affairs  entered  into  an  agreement  for  the  sale  of  the 
leaseholds  and  chattels,  and  after  his  death  the  agreement  was 
approved  by  the  Court :  nevertheless  it  was  held  that  this  did  not . 
alter  the  rights  of  the  specific  legatees  (w). 

The  question  whether  a  bequest  of  stock  or  shares  is  adeemed  Conversion 
by  the  property  being  converted  by  act  of  parhament,  or  under  ^^^  Jf  °'' 
the  powers  of  a  company,  is  discussed  elsewhere  (a;).  parliament. 

In  Jones  v.  Green  {y),  a  testator  specifically  bequeathed  certain  Conversion 

in  lunacy. 

(5)  The    cases    are    referred    to    in  water  v.  Falconer,  2  Ves.  sen.  623,  and 

Chap.  XXX.  Basan  v.  Brandon,  8  Sim.    171,  also 

(r)  1  Cox,  167,  ante,  p.  730.  seem    inconsistent    with    Browne    v. 

(s)  GooW  V.  Teo^MC,  5  Jur.  N.  S.  116.  Oroombridge.     The    difficulty   is    that 

(t)  Ir.  R. ,  10  Eq.  496.  ademption  is  not  a  question  of  intention 

(m)  4Madd.  495.  but  of  fact:  Askburner  v.  Maguire,  cited 

(v)  10  Hare,  475.  in  Chap.  XXX. 

(jo)  Compare  Domvile  v.  Taylor,  32  (x)  Chap.  XXX. 

Bea.  604  ;    Be  Larking,  37  Ch.  D.  310  ;  (y)  L.  R.,  5  Eq.  555  ;  Be  Freer,  22  Cii. 

Be  Douglas  and  Powell's  Contract,  [1902]  D.  622. 
2   Ch.   296.     The  decisions  in  Drink- 
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shares,  and  was  afberwards  found  a  lunatic :  the  shares  were  sold 
by  order  of  the  Court  and  the  proceeds  invested  in  consols  :  it  was 
held  that  the  bequest  was  adeemed.  But  this  result  would  probably 
not  follow  if  the  sale  took  place  under  the  Lunacy  Act,  1890  (z). 


Result  of 
actual 
conversion 
under  will. 


II.— Rights  of  Beneficiaries  affected  by  Trustees'  Option  to 
Convert. — Where  trustees  have  a  discretionary  power  to  convert, 
they  ought  not  to  exercise  it  in  such  a  way  as  unnecessarily  to 
alter  the  rights  of  the  parties.  Thus,  if  wasting  securities  are 
bequeathed  by  a  testator  upon  trust  for  A.  for  Ufe,  with  a  dis- 
cretionary power  of  conversion,  the  trustees  ought  not  to  convert 
unless  the  investment  become  hazardous  (a). 

Where  property  is  given  to  trustees  with  power  to  convert  it  into 
realty  or  personalty  at  their  option  (6),  the  general  rule  is  that  it 
devolves  according  to  the  state  of  investment  in  which  it  happens 
to  be.  Thus  in  Rich  v.  Whitfield  (c)  a  testator  directed  his  trustees 
to  sell  land  and  to  invest  the  proceeds  in  the  purchase  of  other 
lands  or  in  government  securities  ;  they  invested  them  in  govern- 
ment securities,  and  it  was  held  that  these  devolved  as  personal 
estate. 

An  investment  in  personalty  under  a  power  of  interim  investment 
does  not  affect  the  devolution  of  the  property  (d). 


Trustees' 
option  to  sell 
may  affect 
destination  of 
property. 


Where  trustees  have  a  power  or  discretion  to  convert  land  into 
money,  or  vice  versa,  it  may  happen,  as  Mr.  Jarman  points  out  (e), 
that  "the  exercise  of  [the]  trustees'  option  to  convert,  regulates  not 
merely  the  devolution  of  property  as  between  the  real  and  personal 
representatives  respectively  of  the  beneficial  objects,  but  also 
determines  its  destination  under  the  wiU  itself ;  i.e.  until  con- 
version, it  belongs  to  one,  and  when  actually  converted,  to  another. 
Large  and  inconvenient  as  such  a  discretion  is,  yet,  if  the  intention 
to  confer  it  be  clearly  manifested,  the  construction  must  prevail. 


1    {z)  Section  123.     See  Chap.  XXX. 

{a)  Lord  v.  Godfrey,  4  Madd.  455. 
The  case  of  Baud  v.  Fardell,  7  D.  M.  & 
G.  628,  in  which  it  was  seriously  argued 
that  a  trustee  with  power  to  invest  in 
government  securities  ought  to  sell  out 
a  government  security  bearing  interest 
at  5  per  cent.,  and  invest  in  3  per  cent, 
securities,  savours  of  Lord  Eldon's 
days. 

(6)  As  to  the  cases  in  which  an  option 
is  given  in  form  but  not  in  substance ; 
Qrieveson    v.    Kirsopp,    2    Kee.    653 ; 


Minors  v.  Battison,  1  App.  Cas.  428, 
and  other  cases  cited  post,  p.  755. 

(c)  L.K.,2Eq.583;  PoUeyv. Seymour, 
2  Y.  &  C.  708,  post,  p.  755.  Compare 
Re  Bird,  [1892]  1  Ch.  279 ;  Walker  v. 
Denne,  2  Ves.  jun.  170 ;  Van  v. 
Barnett,  19  Ves.  102. 

{d)  Re  Bird,  supra. 

(e)  First  ed.  p.  538.  The  effect  of 
the  exercise  of  an  option  of  purchase 
given  to  a  stranger  has  been  already 
considered,  ante,  p.  730. 
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in  spite  of  any  suspicion  that  the  testator  misapprehended  the    chap.  xxn. 
efiect  of  the  terms  he  has  employed. 

"As  in  Brown  v.  Bigg  (/),  where  a  testator  ordered  and  empowered 
his  wife  (in  case  she  chose  so  to  do)  with  the  advice  of  W.  G.,  to 
sell  aU  his  G.  estates,  stating  that  she  would  probably  not  choose 
to  Uve  there,  with  the  crop,  stock,  and  effects,  with  all  convenient 
speed  ;  and  the  money  arising  from  such  sale,  to  be  placed  out  on 
security,  the  yearly  interest  of  which,  as  well  as  the  interest  due 
to  the  testator  on  notes,  bonds,  mortgages  or  otherwise  (except 
what  was  in  the  pubhc  funds),  he  gave  to  his  wife  for  hfe,  deter- 
minable as  to  one  moiety  on  marriage  again.  And  the  testator 
gave  the  whole  of  his  personal  estate,  principal  and  interest,  of 
every  kind,  both  on  pubhc  and  private  security,  before  undisposed 
of,  to  several  persons.  The  wife  sold  part  of  the  G.  estate,  and 
died ;  and  Sir  W.  Grant,  M.K.,  held,  that  the  proceeds  of  such 
part  belonged  to  the  residuary  legatees,  and  that  the  unsold  part  of 
the  estate  remained  the  property  of  the  testator's  heir. 

"  So,  if  the  fund  arising  from  the  sale  be  disposed  of  in  such  Vesting  of 
terms  as  unequivocally  and  explicitly  to  make  the  vesting  depend  f^iid  post- 
on  the  period  of  actual  sale,  the  vesting  will  be  postponed  accord-  actual  sale, 
ingly. 

"  Thus,  where  [g)  a  testator  devised  certain  real  estates  to  his 
wife  for  hfe,  and  directed  that  A.  should,  as  soon  after  her  decease, 
or  her  refusing  to  release  her  dower,  as  conveniently  might  be, 
sell  the  estate  ;  and  as  to  the  monies  arising  from  the  sale,  together 
with  the  rents  till  sold,  he  gave  the  same  to  be  equally  divided 
between  his  five  nephews  (naming  them),  at  such  time  as  the  sale 
should  be  completed,  in  case  they  should  he  then  living ;  but,  in 
case  any  of  them  should  die  in  his  lifetime,  or  before  the  sale  of  his 
said  estate  should  be  completed,  leaving  issue,  his  part  should 
be  paid  to  his  children  ;  but  in  case  any  of  them  should  die  in  his 
hfetime,  or  before  the  sale  should  be  completed,  without  leaving 
issue,  to  the  survivors.  Sir  W.  Grant  held,  that  the  share  of  a 
nephew  surviving  the  testator,  but  dying  before  the  sale,  did  not 
vest ;  observing,  that  to  adopt  the  contrary  construction  would 
deny  to  the  testator  the  power,  by  any  express  form  of  words,  or 
clear  manifestation  of  intention,  to  make  the  vesting  depend  on 
the  actual  sale. 

(/)  7  Ves.  279  ;    and  see  Walter  v.  (g)  Elwin  v.  Elwin,  8  Ves.  547.     See 

Maunde,    19    Ves.    424 ;     Harding   v.  also  Faulkener  v.  HolUngaworth,  cit.  8 

Trotter,  21  L.  T.  279,  V.-C.  S.  ;    and  Ves.  558. 
Re  Perkins,  [1909]  53  Sol.  J.  698. 
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In  all  such  cases,  however,  the  courts,  ever  anxious  to  avoid 
imputing  to  a  testator  a  mode  of  disposition  at  variance  with 
what  is  usual  and  convenient,  will  dihgently  seek  in  the  context 
of  the  will  for  means  of  escape ;  and  in  one  class  of  cases,  of  very- 
frequent  occurrence,  the  literal  force  of  the  language  of  the  will 
has,  even  without  any  such  aid  from  the  context,  been  moulded 
into  conformity  with  probable  intention.  The  cases  here  alluded 
to  are  those  in  which  a  will,  creating  a  trust  for  conversion,  is  so 
framed  as  that  the  enjoyment  of  the  cestui  que  trust  is  apparently 
made  to  wait  until  actual  conversion.  The  inconvenience  of  such 
a  postponement  is  obvious ;  it  seems  hardly  supposable  that  the 
testator  could  mean  that  the  actual  enjoyment  by  the  object  of 
his  bounty  should  be  liable  to  be  deferred  for  an  indefinite  period, 
by  difficulties  attending  the  execution  of  the  trust,  or  the  want 
of  activity  in  the  trustees  in  effecting  a  conversion.  To  prevent 
such  consequence,  a  liberal  construction  has  obtained  in  these 
cases,  and  the  legatee,  until  the  execution  of  the  trust,  takes 
an  interest  in  the  unconverted  property,  corresponding  to  that 
which  he  would  have  been  entitled  to  in  the  proceeds,  if  the  con- 
version had  taken  place  (h).  Thus,  where  (i)  lands  were  devised  (j) 
to  be  sold,  and  out  of  the  money  arising  from  the  sale  other  lands 
were  to  be  purchased,  to  be  settled  to  certain  uses,  and  a  person, 
who  would  have  been  tenant  in  tail  under  those  uses  with  reversion 
in  fee  to  himself,  levied  a  fine  of  the  estate  devised  to  be  sold  ; 
Sir  W.  Grant  held,  that  though  no  estate  was  in  terms  limited  to 
him  in  that  property,  yet  he  was  tenant  in  tail  in  equity  ;  and,  by 
the  fine,  acquired  an  equitable  fee."  It  follows  from  this  principle, 
that  where  land  is  devised  in  trust  for  sale,  and  the  proceeds  of 
sale  are  to  be  held  in  trust  for  a  person  for  life,  with  remainder 
over,  the  tenant  for  life  is,  as  a  general  rule,  entitled  to  the  rents  of 
the  land  until  it  is  sold  {k).  And  the  same  rale  applies  where  the 
real  and  personal  estates  are  devised  and  bequeathed  together  {I). 
So,  where  by  will  trustees  were  directed  to  sell  an  advowson 


{h)  This  statement  of  the  law  by 
Mr.  Jarman  was  cited  with  approval 
in  Be  Searle,  [1900]  2  Ch.  829.  As  to 
the  rights  of  the  tenant  for  life  in  such 
a  case,  see  post.  Chap.  XXXIV. 

(i)  Pearson  v.  Lane,  17  Ves.  101  ; 
Waddington  v.  Yates,  15  L.  J.  Ch.  223, 
seems  to  have  been  decided  on  the 
same  principle.  In  that  case  the 
power  of  sale  was  exercisable  with  the 
consent  of  the  tenant  for  life. 

{))  It  was  really  a  conveyance  by 


deed  upon  trust  for  sale. 

(t)  Casamajor  v.  Strode,  19  Ves. 
390  n.  ;  Re  Laing's  Trusts,  L.  R.,  1  Eq. 
416  ;  Be  Cwrter,  41  W.  R.  140  :  Ho'pe 
V.  D'Hidouville,  [1893]  2  Ch.  361. 

(0  Be  Searle,  [1900]  2  Ch.  829  ;  Be 
Earl  of  Damley,  \  1907]  1  Ch.  159  ;  Be 
Oliver,  [1908]  2  Ch.  74,  referred  to  in 
Chap.  XXXIV.  (Life  Estates,  &c.)  In 
Yates  V.  Yates,  28  Bea.  637,  there  was 
no  trust  for  sale. 
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when  full,  and  invest  the  proceeds  for  the  benefit  of  A.  during    chap.  xxn. 
her  hfe,  and  afterwards  for  other  persons,  a  sale  of  the  advowson 
not  having  been  effected  while  the  advowson  was  full,  it  was 
held  that  the  right  to  nominate  a  clerk  was  in  A.  (m). 

And  in  Prendergast  v.  Prendergast  (n),  where  trustees  were  em- 
powered in  their  uncontrolled  discretion  to  set  aside  sufficient 
investments  to  produce  1,500Z.  a  year,  and  to  pay  that  sum  to  A., 
the  Court  refused  to  exercise  their  discretion,  but  directed  an 
adequate  sum  in  consols  to  be  purchased  to  meet  the  annuity. 

The  doctrine  above  stated  must  not,  of  course,  be  confused  with  Residuary 
the  rules  governing  the  rights  of  tenant  for  life  and  remainder-man  P^^onalty- 
in  respect  of  a  residuary  personal  estate,  whether  there  is  a  trust 
for  conversion  or  not ;  these  are  discussed  in  Chapter  XXXIV. 

III. — Doctrine  of  Constructive  Conversion. — The  general  rule  Money  to  be 
is  thus  stated  by  Mr.  Jarman  (o) :  "  On  the  principle  that  equity  }and°c"n-" 
considers  that  as  done  which  ought  to  have  been  done,  it  is  well  sideredas 
estabhshed  that  '  money  directed  to  be  employed  in  the  purchase  ^^^  ^gj.gj 
of  land,  and  land  directed  to  be  sold  and  turned  into  money,  are 
to  be  considered  as  that  species  of  property  into  which  they  are 
directed  to  be  converted  ;  and  this  in  whatever  manner  the  direction 
is  given  :  whether  by  will,  by  way  of  contract,  marriage  articles, 
settlement,  or  otherwise ;  and  whether  the  money  is  actually 
deposited,  or  only  covenanted  to  be  paid ;  whether  the  land  is 
actually  conveyed,  or  only  agreed  to  be  conveyed.  The  owner  of 
the  fund,  or  the  contracting  parties,  may  make  land  money,  or 
money  land  '  (p).  It  follows,  therefore,  that  every  person  claiming 
property  under  a  will  or  settlement  directing  its  conversion,  must 
take  it  in  the  character  which  such  instrument  has  impressed  upon 
it ;  and  its  subsequent  devolution  and  disposition  will  be  governed 
by  the  rules  appUcable  to  property  of  this  character.  This  doctrine 
is  founded  in  justice  and  good  sense  :  since  it  would  be  obviously 
unreasonable  that  the  condition  of  the  property,  as  between  the 
representatives  of  the  parties  beneficially  interested,  should  depend 
on  the  acts  of  persons  through  whom,  instrumentally,  the  conversion 

(m)  Briggs  v.  Sharp,  L.  R.,  20  Eq.  317.  499,  whose  statement  of  the  doctrine  in 

And  see  Hawkins  v.  Chappel,  1  Atk.  these  terms  was  commended  for  its  ac- 

621  ;  Johnstone  v.  Baber,  6  D.  M.  &  G.  curacy  by  Lord  Alyaaley,in.  Wheldalev. 

439  ;  O'Shea  v.  HowUy,  IJ.  &  Lat.  391.  Partridge,  5  Ves.  396."     (Note  by  Mr. 

(n)  3  H.  L.  C.  195.  Jarman.     His  citation  of  the  judgment 

(o)  First  ed.  p.  523.     As  to  trusts  for  is  not  quite  accurate :  for  "  the  owner 

conversion,  see  Chap.  XXIV.  of  the  fund,"  he  substitutes  "the  owner 

(p)  "  Vide  Sir  Thomas  Sewell's  judg-  of  the  land  [qu.  property  ?]."  No  doubt 

ment  in  Fletcher  v.  AslAurner,  1  Br.  C.  C.  "  fimd  "  is  a  misprint  for  "  land  ".) 
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is  to  be  effected,  and  in  whom  no  such  discretion  is  expressed  to  be 
reposed.  The  principle  is,  besides,  too  well  supported  by  numerous 
authorities  (q)  to  be  called  in  question  at  this  day." 

Thus,  money  directed  to  be  laid  out  in  land,  and  settled  on  A. 
in  fee,  is,  though  not  actually  laid  out,  descendible  as  real  estate 
to  the  heir :  is  subject  to  tenancy  by  the  curtesy  (r) :  is  not  liable 
(otherwise  than  real  estate  is  Uable)  to  simple  contract  debts  (s) : 
and  will  not  pass  under  a  general  bequest  purporting  to  include 
personal  estate  only  (t),  unless  the  testator  had  power  to  change  its 
character,  and  shewed  an  intention  to  do  so  (u). 

As  a  general  rule,  money  so  constructively  converted  into  land 
passes  under  a  devise  of  lands,  tenements,  and  hereditaments  {v). 
But  if  a  testator  devises  all  his  lands  in  Staffordshire  to  A.,  this  will 
not  pass  moneys  arising  from  the  sale  of  lands  in  Staffordshire, 
and  subject  to  a  trust  for  re-investment  in  lands  in  any  part  of 
England  ;  being,  however,  in  the  nature  of  realty,  they  would  pass 
under  a  residuary  devise  of  real  estate  (w). 

So,  in  the  case  of  real  estate,  whether  freehold  or  copyhold, 
being  directed  to  be  sold,  and  the  proceeds  bequeathed  to  A.,  who, 
after  surviving  the  testator,  happens  to  die  before  the  sale,  the 
property  devolves  to  his  personal  representative,  with  all  the 
incidental  quahties  of  personal  estate,  or  passes  by  a  residuary 
bequest  contained  in  his  will  (x).  The  question  whether  it  is 
subject  to  the  lex  loci  is  discussed  in  thanext  chapter. 


(q)  2  Keb.  841  ;  2  Vem.  55  ;  Pre.  Ch. 
543,  cited  2  Vem.  58  ;  1  Vem.  345  ;  2 
Vem.  20  ;  1  Eq.  Ab.  273,  pi.  5  ;  I  Eq. 
Ab.  274,  pi.  6  ;  2  Vem.  101 ;  ib.  295  ;  ib. 
506  ;  1  P.  W.  172  ;  Pre.  Ch.  400  ;  1  Eq. 
Ab.  175,  pi.  5  ;  3  P.  W.  212  ;  Ca.  t.  Talb. 
80 ;  1  P.  W.  204 ;  ib.  483 ;  1  B.  P.  C. 
Toml.  207  ;  3  ib.  1  ;  ib.  148  ;  2  Atk.  452  ; 
3  Atk.  Ill ;  3  ib.  254  ;  1  B.  C.  C.  224 ; 
7  B.  P.  C.  Toml.  530 ;  1  B.  C.  C.  497  ; 
ib.  505  ;  2  Kee.  653. 

(r)  SweetappU  v.  Bindon,  2  Vem. 
536  ;  Cunningham  v.  Moody,  1  Ves.  sen. 
174 ;  Dodson  v.  Hay,  3  B.  C.  C.  404. 

(a)  Lawrence  v.  Beverly,  2  Keb.  841 ; 
see  Chaps.  LII.,  LIV. 

(t)  Gillies  V.  Longlands,  4  Be  G.  & 
S.  372 ;  and  see  Richards  v.  Att.-6en. 
for  Jamaica,  13  Jur.  197  ;  Re  Pedder's 
Settlement,  5  D.  M.  &  G.  890 ;  Re  Skeggs, 
2  D.  J.  &  S.  533  ;  Re  Greaves,  23  Ch.  D. 
313. 

(u)  Chandler  v.  Pocock,  16  Ch.  D. 
648;  Re  Harman,  [1894]  3  Ch.  607. 
Compare  Re  Greaves,  supra. 

(«)  Lingen  v.  Sowray,  1  P.  W.  172 ; 


Shorer  v.  Sharer,  10  Mod.  39  ;  Harvey  v. 
Aston,  1  Atk.  364 ;  Guidot  v.  Guidot,  3 
ib.  254  ;  Rashleigh  v.  Master,  1  Ves.  jun. 
201,  3  B.  C.  C.  99  ;  Hickman  v.  Bacon, 
4  B.  C.  C.  333 ;  Green  v.  Stephens,  12 
Ves.  419,  17  ib.  64. 

{w)  ReDuheof  Cleveland,  [1893]  3  Ch. 
244 ;  Basset  v.  St.  Levan,  43  W.  E.  165. 

(a;)  Elliott  v.  Fisher,  12  Sim.  505. 
See,  as  to  a  devise  under  the  old  law  of 
lands  contracted  to  be  purchased  but 
not  conveyed  at  the  date  of  the  will, 
Lord  Cowper's  judgment  in  Lingen  v. 
Sowray,  as  reported  1  Eq.  Ca.  Ab.  175, 
pi.  5;  Wheldale  v.  Partridge,  5  Ves. 
388,  8  Ves.  227  ;  Thornton  v.  Hawley, 
10  Ves.  129;  Biddulph  v.  Biddulph, 
12  Ves.  161;  Greeny.  Stephens,  ib.  419, 
17  Ves.  64  ;  Kirkman  v.  Miles,  13  Ves. 
338;  Triquet  v.  Thornton,  ib.  345; 
Van  V.  Bamett,  19  Ves.  102  ;  AsKby  v. 
Palmer,  1  Mer.  296,  and  stated  post ; 
Stead  V.  Newdigate,  2  Mer.  521.  The 
dictum  contra  of  Lord  Loughborough, 
Walker  v.  Denne,  2  Ves.  jun.  170,  is 
completely  overruled. 
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The  doctrine,  of  course,  applies  where  the  ultimate  destination    chap.  xxn. 
of  the  property  is  to  be  reached  by  several  gradations.    Thus,  land  Dou^e  con- 
directed  to  be  sold,  and  the  proceeds  to  be  invested  in  land,  will,   version, 
though  neither  conversion  has  been  actually  effected,  be  regarded 
as  real  estate  («/).     But  where  the  first  conversion  is  out  and  out,  and 
the  second  quahfied  only,  the  property  will  be  impressed  with  the 
character  which  the  first  conversion  stamps  upon  it,  namely,  that 
of  personalty  (z). 

It  is  hardly  necessary  to  add  that  in  order  to  efiect  a  constructive  Where  trust 
conversion,  the  trust  for  sale  must  be  vahd  ;   if  it  is  void  (e.g.,  by  i°^aUd  '^ 
reason  of  its  transgressing  the  Rule  against  Perpetuities)  no  con- 
version is  effected  {a). 


IV. — What  Words  will  work  a  Constructive  Conversion. —  No  conversioii 

unless  a  i 
directed. 


In  order  to  work  a  constructive  conversion, "  the  new  character  must  ""'^^^  *  ^^^^ 


be  decisively  and  absolutely  fixed  upon  the  property"  (/).  In 
other  words,  an  actual  sale  or  purchase,  either  immediately  or  in 
future,  must  be  directed  positively  and  absolutely,  and  not  con- 
ditionally or  contingently  (g).  The  direction  may  be  express  or 
imphed.  It  has  been  already  mentioned  that  the  direction  must  be 
free  from  objection  on  the  score  of  remoteness  (h). 

A  direction  that  real  estate  shall  be  considered  as  personal,  or  Effect  of 
vice  versa,  is  insufficient  to  effect  a  conversion,  since  the  law  does  money°Bhalf 
not  allow  property  to  be  retained  in  one  shape,  and  yet  to  devolve  devolve  as 
as  if  it  were  in  another.     But  where  a  testator  gives  a  power  of  yersi. 
investing  money  in  the  purchase  of  land  and  directs  that  until  so 
invested  it  shall  devolve  as  land,  or,  conversely,  gives  a  power  of 
selling  land  and  directs  that  until  sold  it  shall  devolve  as  personalty, 
this  is  effective  for  the  purposes  of  the  trusts  contained  in  the  will ; 
so  that  in  the  one  case  the  money  follows  the  trusts  declared  con- 
cerning land  which  is  subject  to  the  will,  and  in  the  other  case 
the  land  follows  the  trusts  declared  concerning  personalty  which  is 
subject  to  the  will.     In  other  words,  the  trusts  are  declared  by 
reference.     But  the  direction  cannot  affect  the  devolution  of  the 

{y)  Sperling  v.  Toll,  1  Ves.  sen.  70;  455;    Ee  Wood,  [1894]  3  Ch.  381;  Re. 

Pearson  v.  Lane,  17  Ves.  101.     In  such  a  Appleby,  [1903]  1  Ch.  565. 

case,  where  part  of  the  land  has  been  (/)  Mr.  Jarman,  first  ed.  p.  526. 

sold  and  the  money  not  yet  re-invested,  (g)  Tily  v.  Smith,  1  CoU.  434  ;    Wall 

the  money  will  not  pass  under  a  devise  v.  Colshead,  2  De  G.  &  J.  683.      As  to 

of  all  the  testator's  interest  in  the  land,  the    eflfect   of   giving   the   trustees   a 

if  there  is  any  part  unsold  to  answer  the  discretion  in  respect  of  the  time  of  sale, 

description :    Be  Pedder's  Settlement,  5  or  of  making  the  sale  conditional  on  the 

D.  M.  &  G.  890.  consent  or  request  of  a  certain  person, 

(z)  Van    v.    Barnett,    19    Ves.    102,  see  infra,  pp.  751  seq. 

stated  post,  p.  748.  (A)  Supra. 

(o)  Goodier  v.  Edmunds,  [1893]  3  CSi. 
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property  by  the  rules  of  law,  so  that  if  the  trusts  fail,  the  direction 
is  inoperative,  for  there  is  no  true  conversion  {i). 


Cases  where 
money  has 
been  held 
converted. 

Earlom  v. 
Saunders. 


Cowley  V. 
Bartstonge. 


And  first  as  to  the  cases  where  money  has  been  held  to  be  con- 
verted. In  Earlom  v.  Saunders  (j),  lands  were  devised  to  trustees 
to  the  use  of  the  testator's  wife  for  life,  with  remainder  to  his  first 
and  other  sons  in  tail  male,  with  remainder  to  his  daughters  in  tail, 
with  remainder  to  two  persons  as  tenants  in  common  in  fee ;  and 
money  was  bequeathed  to  trustees  to  be  laid  out  in  the  purchase 
of  lands  or  any  other  security  or  securities  as  they  should  think 
proper  and  convenient ;  and  the  testator  directed  that  the  lands 
and  securities  should  be  made  to  and  settled  on  the  trustees,  their 
heirs  and  assigns,  in  trust  and  to  the  use  of  his  wife  for  life,  and 
after  her  decease  to  such  uses  and  under  such  provisions,  con- 
ditions, and  Umitations,  as  his  lands  before  devised  were  limited  ; 
Lord  Hardwicke,  on  the  ground  that  if  the  money  was  laid  out  on 
securities  which  were  personal,  aU  the  limitations  might  not  take 
place,  considered  the  money  to  be  constructively  converted. 

In  Cowley  v.  Hartstonge  (k),  the  point  was  much  considered. 
The  trust  was  to  lay  out  money  "  either  in  the  purchase  of  lands 
of  inheritance,  or  at  interest,  as  my  trustees  shall  think  most  fit 
and  proper,  and  then  upon  this  further  trust,  to  pay  the  rents  of 
the  said  lands  of  inheritance,  or  the  interest  of  the  money,  &c., 
to  H.  for  his  Ufe,"  and  then  followed  a  series  of  limitations  of 
estates  for  life  and  in  tail  to  the  sons  and  daughters  of  H.,  and 
to  other  persons  in  strict  settlement.  It  was  held  in  D.  P.  that 
taking  the  whole  wiU  together,  the  testator  contemplated  an  in- 
vestment in  land  at  some  time  or  other,  and  there  was  therefore  a 
constructive  conversion.  There  was  an  ultimate  limitation  to  the 
testator's  right  heirs,  executors  and  administrators ;  but  Lord 
Redesdale  said  the  meaning  of  that  was  merely  that  if  aU  the 
previous  limitations  failed  before  the  death  of  H.,  there  was  no 
further  cause  for  investing  in  land,  and  the  personal  estate  might 


(i)  AU.-Gen.  \.  Mangles,  5  M.  & 
Wels.  120 ;  De  Beauvoir  v.  De  Beau- 
voir,  3  H.  L.  Ca.  524 ;  Edwards  v. 
Tuck,  23  Bea.  268.  As  to  De  Beauvoir 
V.  De  Beauvoir,  see  Chap.  XL. 

In  Ee  Walker,  [1908]  2  Ch.  705,  the 
testator  devised  his  real  estate  by  way 
of  settlement,  and  directed  that  his 
trustees  should  hold  and  apply  the 
proceeds  of  his  personal  estate  as  if 
they  had  arisen  from  a  sale  of  the  real 
estate  under  the  Settled  Land  Act,  1882 : 


it  was  held  by  Parker,  J.,  that  this 
was  not  an  imperative  trust  for  con- 
version into  realty,  because  under  the 
Settled  Land  Act,  capital  moneys  may 
be  invested  in  the  purchase  of  lease- 
holds. Compare  AU.-Gen.  v.  Ailesbury, 
12  A.  C.  672 ;  Re  Orange,  [1907]  2  Ch.  20. 

(j)  Amb.  241;  see  also  Johnson  v. 
Arnold,  1  Ves.  sen.  169 ;  Meure  v. 
Meure,  2  Atk.  265. 

(fc)  1  Dow,  361. 
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be  left  to  go  to  the  testator's  next  of  kin,  and  the  real  estate  to    chap,  xxn. 
the  heir. 

In  Hereford  v.  Ravenhill  (l),  fee-simple  estates  were  devised  Hereford  v. 
in  strict  settlement,  and  money  was  bequeathed  upon  trust  with 
consent  to  be  invested  in  the  purchase  of  freehold,  leasehold,  or 
copyhold  messuages,  lands  or  hereditaments,  which  were  to  be 
conveyed,  settled,  or  assured  to  the  hke  uses,  &c.,  as  the  heredita- 
ments thereinbefore  devised  stood  limited.  There  was,  also,  a 
power  to  invest  at  interest  till  a  purchase  could  be  made.  Lord 
Langdale,  M.R.,  decided  that  this  was  a  trust  for  conversion,  and 
observed  that  the  case  before  him  differed  from  Walker  v.  Denne 
(presently  noticed),  in  that  the  leaseholds  to  be  purchased  in  that 
case  were  to  be  for  very  long  terms  of  years.  This  difference  is 
not  very  apparent ;  but  the  limitations  in  the  several  cases  were 
such  as  easily  to  lead  to  different  conclusions. 

In  Cookson  v.  Reay  (m),  the  testator  directed  a  sum  of  money  Oookson  v. 
to  be  invested  in  land  or  other  securities  for  his  son  John,  the  '  ^' 
interest  of  such  money  or  produce  of  such  lands  to  be  paid  to 
him  for  his  Hfe,  and  if  he  married  with  consent,  and  made  a 
proper  settlement  on  his  wife,  that  the  remainder  should  go  to 
such  child  or  children  as  he  might  have  lawfully  begotten,  and 
on  failure  of  these  to  the  testator's  son  Isaac  and  his  heirs  for 
ever.  Lord  Langdale,  without  deciding  the  point,  said  that,  upon 
the  authorities  of  Earlom  v.  Saunders  and  Cowley  v.  Hartstonge, 
he  was  inclined  to  consider  the  money  as  directed  to  be  laid  out 
in  the  purchase  of  land,  and  that  the  direction  to  invest  on  some 
other  securities  had  reference  only  to  the  time  which  might 
elapse  before  a  purchase  of  land  could  be  procured.  On  appeal  to 
the  House  of  Lords  {n),  Lord  Brougham  incUned  to  the  same 
opinion  by  reason  of  the  words  "  remainder  "  and  "  heirs  "  in  the 
limitations  to  the  children  and  Isaac.  It  would  seem  that  "  heirs  " 
alone  would  not  have  supported  this  conclusion  (o).    However, 

{I)  5  Beav.  51.  the  land  was  sold  but  the  proceeds  were 

(m)  5  Beav.  22.  invested  on  mortgage.     Some  o£  the 

in)  Cookson  v.  Cookson,  12  CI.  &  Fin.  beneficiaries  had  died  before  the  sale 

121.  took  place,  and  others  died  afterwards. 

(o)  Atwell  V.   Atwell,  L.  R.,  13  Eq.  The  order  of  Lord  Romilly,  M.R.,  as  to 

23  ;    Walker  v.  Denne,  2  Ves.  jun.  170.  the  devolution  of  the  respective  in- 

In  Atwell  V.  Atwell  (also  reported  41  terests  in  the  settled  property  was  as 

L.   J.   Ch.   23),   land   was    settled   by  follows : — ■"  that    the    shares    therein 

deed  to  trustees  to  the  use  of  the  chil-  of  C.  A.  and  Joseph  A.,  two  of  the 

dren  of  J.  A.,  equally  and  their  heirs  children  of  the  settlor  J.  A.,  who  died 

and  assigns,  and  the  settlement  con-  in  early  infancy  before  such  conversion 

tained   a  power   of  sale  and  also   of  descended  to  their  brother   and    heir 

re-investment  of  the  proceeds  in  land ;  at  law  J.  B.  A.,  and   that   the  said 
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>son  V. 
Ashworth. 


assuming  that  the  will  had  converted  the  money,  the  decision  was 
that  the  beneficiaries  had  reconverted  it. 

In  Simpson  v.  Ashworth  (p),  the  testator  gave  to  his  daughter 
C.  4,000Z.  out  of  his  personal  estate,  and  directed  his  executors 
to  pay  her  the  interest  of  2,0001.  till  she  attained  the  age  of 
twenty-one  years.  He  also  directed  his  executors  or  the  survivor 
of  them,  as  soon  as  convenient  after  his  decease,  to  purchase 
an  estate,  not  to  exceed  2,000?.,  for  her  use  and  her  lawful  heirs, 
the  daughter  to  come  into  possession,  with  the  accumulations, 
at  her  age  of  twenty-one  years.  If  the  land  was  not  bought 
before  she  attained  that  age,  she  was  to  receive  the  4,000i.,  and 
to  give  security  for  2,000?.,  to  be  returned,  if  she  died  without 
lawful  heirs,  to  the  testator's  son  and  daughters  that  should 
have  heirs,  share  and  share  ahke,  and  provided  the  land  be  pur- 
chased, to  be  returned  in  the  same  manner.  Lord  Langdale 
held  that  the  2,000L  was  intended  to  be  converted  at  all  events, 
and  that  the  daughter  took  an  estate  tail.  Applied  to  personal 
estate  the  gift  over  on  the  death  of  the  daughter  without  heirs 
(i.e.  heirs  of  her  body)  would  have  been  void  for  remoteness  ; 
which  of  itself,  according  to  Ea/rhm  v.  Saunders,  was  strong  reason 
for  deciding  in  favour  of  the  conversion. 


Next,  with  respect  to  the  cases  in  which  it  was  held  that  there 


Cases  where 
money  has 

been  held  not  was  no  conversion 

converted. 


Curling  v. 
May. 


Van  1 


In  Curling  v.  May  (q),  the  trust  was  to  lay  out  money  in  the 
purchase  of  lands,  or  put  the  same  out  on  good  securities,  upon 
trust  for  the  separate  use  of  H.,  her  heirs,  executors  and  adminis- 
trators. The  money  never  having  been  laid  out,  Lord  Talbot 
decreed  the  administrator  of  H.  to  be  entitled. 

In  Van  v.  Barnett  (r),  lands  were  covenanted  to  be  conveyed  to 
trustees  to  be  sold,  and  the  produce,  with  the  consent  of  certain 
persons,  was  directed  to  be  laid  out  in  the  purchase  of  lands  or 
in  government  securities,  and  the  latter  trust  was  held  not  to  operate 
as  a  reconversion,  the  trusts  declared  of  the  fund  in  its  ultimate 


J.  B.  A.,  John  A.,  and  F.  W.  A.,  three 
of  such  children,  having  died  sub- 
sequently to  such  conversion  as  in 
the  chief  clerk's  certificate  mentioned, 
the  interests  of  the  said  J.  B.  A.  as  well 
original  as  accrued,  and  interests  of 
John  A.  and  F.  W.  A.  were  at  the  times 
of  their  respective  deaths  personal 
estate,  and  that  the  plaintiff,  as  legal 


personal  representative  of  the  said 
J.  B.  A.  the  settlor,  the  father  and  sole 
next  of  kin  of  such  children,  is  entitled 
accordingly  to  five  shares."  See  Reg. 
Lib.  A.  3112,  16th  November  1871. 

(j))  6  Beav.  412. 

(g)  ated  3  Atk.  255. 

(r)  19  Ves.  I02. 
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state  not  being  such  as  to  shew  that  a  re-investment  in  land  at  some    chap,  xxn. 
time  or  other  was  intended  (s). 

In  Walker  v.  Denne  {t),  where  money  was  directed  to  be  laid   Walker  v. 
out  in  freehold  lands,  or  long  terms  of  years,  in  trust  for  A.  for  ^'""'• 
life,  and  afterwards  for  her  children  and  their  heirs,  but  if  there 
should  be  no  child  or  heirs  of  her  body  hving  at  her  death,  then 
for  the  testator's  right  heirs,  Lord  Loughborough  held  that  it  was 
not  converted  into  realty  so  as  to  escheat  to  the  Crown  on  failure 
of  heirs,  there  being  an  option  in  the  trustees  to  have  it  laid  out 
in  either  species  of  property.    Indeed  he  doubted  whether,  even 
if  there  had  been  no  such  option,  the  Crown  could  have  claimed. 
But  his  doubt  appears  to  have  referred  as  well  to  the  general  Doctrine  of 
doctrine,  as  to  its  effect  in  regard  to  escheat.    There  would  seem  °°"J^^t°° '° 
to  be  considerable  difficulty  in  supporting  the  claim  of  the  Crown  escheat, 
to  have  the  money  laid  out  in  such  a  case,  as  escheat  was  a  conse- 
quence of  tenure,  and,  therefore  (it  should  seem)  inapplicable  to 
equitable  interests  of  every  description  (u). 


Sometimes  there  is  no  express  trust  for  conversion,  but  the  Implied 
accompanying  directions  are  such  as  lead  to  an  imphcation  that  ccmfverslon. 
conversion  was  intended ;  as,  where  real  and  personal  estate 
was  devised  to  trustees  in  trust  to  "  invest "  the  same  in  the 
funds  (v),  and  again,  where  leaseholds  were  given  upon  the  same 
trusts  and  subject  to  the  same  powers  as  those  declared  of 
the  moneys  to  arise  by  sale  of  property  previously  given  in  trust 
for  sale  (w).  But  the  same  inference  is  not  necessarily  to  be 
drawn  from  a  trust  to  divide  into  several  shares,  if  the  trustees  have 
an  express  power  of  sale  (a;) ;  or  though  they  are  directed  to 
"  invest "  some  of  the  shares  (y).    In  Burrell  v.  Baskerfield  (z), 


(s)  See  also  Biggs  v.  Andrews,  5  Sim. 
424  ;  Rich  v.  Whitfield,  L.  E.,  2  Eq.  583, 
where  however  the  point  was  rather  as- 
sumed than  decided. 

{t)  2  Ves.  jun.  170 ;  see  also  Van  v. 
BarneU,  19  Ves.  102. 

(u)  See  3  My.  &  K.  494  ;  ante,  p.  90, 
n.  (/).  The  law  of  escheat  is  now  ex- 
tended to  equitable  estates  and  inter- 
ests ;  see  the  Intestates  Estates  Act, 
1884  (47  &  48  Vict.  o.  71),  s.  4.  Some 
caustic  remarks  on  the  act  will  be  found 
in  ChaDis  on  Real  Property,  2nd  ed., 
pp.  39,  40. 

(«)  Affleck  V.  James,  17  Sim.  121  ;  Ee 
Oarnett  Orme  and  Hargreaves"  Con- 
tract, 25  Ch.  D.  595  (settlement). 

(w)  Murton  v.  Markhy,  18  Beav.  196. 


The  question  arose  upon  a  claim  by 
tenant  for  life  to  enjoy  leaseholds  in 
specie.  See  also  Tait  v.  Lathbury,  L.  R., 
1  Eq.  174,  and  per  Lord  Campbell,  2 
D.  E.  &  J.  138. 

(x)  Qreenway  v.  Oreenway,  29  L.  J. 
Ch.  601,  605,  2  D.  F.  &  J.  128 ;  Uicas 
V.  Brandreth,  28  Beav.  273  ;  Be  Wintle, 
65  L.  J.  Ch.  863.  See  Grieveson  v. 
Kirsopp,  post,  p.  755. 

{y)  Gomickv.  Pearce,  7  Hare,  477. 

(2)  11  Bea.  525.  In  Re  Cookes' 
Contract,  4  Ch.  T>.  454,  the  question  was 
whether  the  trustees  could  sell  after 
the  death  of  the  tenant  for  life ;  no 
question  of  conversion  seems  to  have 
arisen. 
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Option  for 
trustees  to 
invest  in 
realty. 


Direction  for 
6emporary 
investment 
does  not 
prevent  eon- 
version. 


however,  a  power  to  trustees  to  collect  all  the  testator's  property 
together,  and  to  sell  and  convert  into  money,  and  to  pay  certain 
legacies,  followed  by  a  direction  to  divide  the  whole  of  the  re- 
mainder of  his  property  among  certain  persons,  was  held  to  create 
a  trust  for  conversion.  And  in  Mower  v.  Orr  {a),  where  a  testator 
after  stating  that  his  property  consisted  of  copyholds,  leasehold 
houses,  merchandise  in  Austraha,  cash  at  his  bankers  and  in  the 
pubHc  funds,  and  that  as  it  was  so  scattered  about  and  not  reahzed 
he  could  not  state  what  he  should  die  worth,  diAdded  it  into  twenty 
shares,  sixteen  of  which  he  disposed  of  by  giving  a  certain  number 
to  each  of  his  three  sons  absolutely,  and,  as  to  the  remaining  four, 
he  gave  two  to  his  daughter  absolutely  and  two  to  be  invested  in 
the  funds  for  the  use  of  her  children  ;  and  he  appointed  two  of  his 
sons  executors,  requesting  them  to  get  his  property  together  and 
divide  it  according  to  his  intention ;  it  was  held  that  the  testator 
must  be  understood  as  directing  a  conversion  of  his  copyhold 
estate  into  personalty.  Wigram,  V.-C,  said  that  the  division  of  the 
entire  property  into  a  number  of  shares,  and  the  directions  as  to 
the  investment  and  disposition  of  some  of  such  shares,  precluded 
the  supposition  that  he  intended  the  copyholds  to  remain  unsold. 

Where  a  will  disposes  of  personalty  only,  the  fact  that  the  gift 
is  framed  with  Umitations  appropriate  to  realty,  some  of  which 
must  fail  of  effect  when  appUed  to  personalty,  wiU  not  raise  an 
implied  trust  to  convert  into  realty.  A  testator  gave  the  residue 
of  his  personal  estate  to  trustees,  upon  trust  in  their  option  to 
invest  part  thereof  either  in  the  purchase  of  real  estate  or  in  personal 
securities,  and  directed  that  the  real  estate  so  purchased  or  the 
investments  should  be  held  subject  to  certain  Umitations  declared  by 
the  will  which  were  apphcable  only  to  real  estate  ;  it  was  held  by  the 
House  of  Lords  (6),  affirming  the  decision  of  the  Court  of  Appeal, 
that  there  was  no  impUcation  of  a  trust  for  conversion,  so  as  to 
control  the  option  of  the  trustees. 

A  provision  that,  until  land  be  purchased,  the  money  shall  be 
placed  out  on  security  at  interest,  does  not  prevent  its  receiving 
the  impression  of  the  real  estate  instanter  (c),  this  being  a  mere 
temporary  arrangement ;  unless  it  appears,  as  of  course  it  may, 
from  other  parts  of  the  instrument,  that  the  arrangement  is  not,  in 
fact,  intended  to  be  merely  temporary  ;  for  instance,  if  by  a  final 


(a)  7  Hare,  473,  See  i?e  WintU, 
supra ;  Owen  v.  Owen,  [1897]  1  Ir.  R. 
680  (settlement). 

(6)  Evans  v.  Ball,  47  L.  T.  165. 


(c)  See  Edwards  v.  Countess  of  War- 
wick, 2  P.  W.  171  ;  Be  Bird,  [18921 
1  Ch.  279. 
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disposition  of  the  capital  fund,  in  certain  events,  as  money,  it  is  shewn 
that  the  conversion  is  to  take  place  only  in  the  alternative  events  (d). 

A  trust  to  sell  within  a  specified  period  converts  the  property  Trust  to  sell 
though  no  sale  be  made  within  the  period  ;  the  specification  of  time  unTe.^**'^'^ 
being  directory  only  (e).  In  Tily  v.  Smith  (/),  the  testator  directed  Tiiy  v.  Smith, 
that  his  wife  should  hold  one  of  his  houses  for  her  use  to  bring  up  his 
children  B.  and  M.,  and  at  their  arriving  to  the  age  of  twenty-one 
years,  then  allhis  estates,  real  and  personal,  to  be  sold  and  converted 
into  money,  and  the  proceeds  to  be  divided  between  his  wife  and  as 
many  children  as  she  had  at  his  decease.  The  wife  and  M.  survived 
the  testator,  but  E.  died  in  his  hfetime  under  twenty-one,  and  M. 
afterwards  died  under  twenty-one,  so  that,  strictly  construed,  the 
time  for  conversion  never  arrived.  However,  the  V.-C.  thought  that 
the  words  "  at  their  arriving,"  &c.,  meant  only  "  subject  thereto,"  or 
"  when  there  shall  be  no  child  aUve  under  twenty-one,"  and  that 
in  the  event,  which  happened,  of  the  wife  or  one  or  both  of  the 
daughters  surviving  the  testator,  he  intended  that  there  should 
positively  and  absolutely  at  some  time  and  not  conditionally  or 
contingently,  be  a  sale  of  the  real  estate.  That  time,  he  thought, 
arrived  at  or  before  the  widow's  death. 

Again,  if  the  trust  is  imperative,  it  is  not  generally  material  that  Effect  of  sale 

the  sale  or  purchase  is  to  be  made  only  when  the  trustees  think  fit.  beine'^only^ 

Thus,  in  Doughty  v.  Bull  (g),  the  trust  was  to  sell  as  soon  as  the  when  trustees 

trustees  should  see  necessary  for  the  benefit  of  the  testator's  children,    ^     ,    ' 

,  .  .  Doughty  v. 

and  to  apply  the  money  for  their  benefit ;  and  it  was  held  that  only  Bull. 

the  time  of  the  sale,  and  not  the  question  whether  there  should  be 
any  sale,  was  left  to  the  discretion  of  the  trustees.  But  a  discre- 
tionary trust  for  sale  does  not  effect  a  conversion  (h). 

If  the  purchase  is  to  be  made  with  consent  or  approbation  (i),  Effect  where 
or  on  or  after  request  or  direction,  the  question  whether  or  not  a  ch^e'to  be 
conversion  is  intended,  must  be  answered  from  a  consideration  made  upon 
of  the  whole  instrument,  and  especially  of  the  trusts  to  which  the 
property  is  subjected,  and  the  persons  by  whom  the  request  is  to 
be  made  (j). 

(d)  Wheldale  v.  Partridge,  5  Ves.  388,      43  ;    Minors  v.  Battison,  1  App.   Ca. 
8  ib.  227.  428. 

(e)  Pearce  v.  Gardner,  10  Hare,  287 ;  (/»)  Post,  p.  755. 

and  see  Guff  v.  Hall,  1  Jur.  N.  S.  972.  (i)  The  person  whose  approbation  is 

(/)  1  Coll.  434.  required  will  not  be  allowed  to  delay 

(g)  2  P.  W.  320.     See  also  Bobinson  the  sale  for  his  own  advantage  and  to 

V.  Bobinson,  19  Beav.  494  ;    Biggs  v.  another's  prejudice.  Lord  v.  Wightwick, 

Peacock,   22   Ch.    D.    284  ;     Be   Saw,  4  D.  M.  &  G.  803,  6  H.  L.  Ca.  217. 

26  Ch.  D.  601  ;   Be  Heathcote,  58  L.  T.  (j)  See    Waddington    v.     Yates,     15 
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Lechmere  v. 
Carlisle. 


Thornton  v. 
Hawley. 


Re  Taylor's 
Settlement. 


Thus  in  Lechmere  v.  Earl  of  Carlisle  {h),  L.  covenanted  within 
one  year  to  lay  out  a  sum  of  money  in  the  purchase  of  lands,  with 
the  consent  of  trustees,  and  to  settle  them ;  and  it  was  held  that 
the  money  thus  agreed  to  be  laid  out  should  be  taken  as  land.  To  the 
objection  that  the  trustees  must  previously  give  their  consent. 
Sir  J.  Jekyll,  M.R.,  repUed,  that  in  his  opinion  they  were  not  to 
do  the  first  act :  L.  ought  to  have  proposed  his  purchase  and  settle- 
ment, upon  which  the  trustees  were  to  signify  their  agreement  or 
disagreement. 

Again,  in  Thornton  v.  Hawley  (Z),  Sir  W.  Grant  was  of  opinion, 
that  the  circumstance  that  a  sum  of  stock  was  to  be  sold  by  the 
trustees  after  request  to  them  made  by  the  husband  and  wife,  or 
the  survivor,  or  the  executors  or  administrators  of  the  survivor, 
and  the  produce  laid  out  in  the  purchase  of  land  with  the 
consent  of  the  same  persons,  did  not  prevent  the  fund  being 
immediately  impressed  with  the  quality  of  real  estate,  because 
to  such  property  alone  were  the  Hmitations  appUcable,  and 
also  because  it  was  hardly  possible  to  suppose  an  intention  to  give 
an  option  to  any  person  who  should  be  an  executor  or  administrator, 
whether  it  should  be  money  or  land,  though  it  might  be  intended  to 
give  that  option  to  the  husband  and  wife.  From  these  considerations 
he  inferred  that  this  requisition  did  not  exclude  the  authority 
of  the  trustees  to  convert  the  property  at  their  own  discretion, 
without  request ;  but  only  rendered  it  imperative  on  them  to 
act  on  the  request,  if  made.  Mr.  Jarman  remarks  (m) : — "  // 
the  M.R.  was  right  in  his  construction  .of  the  wiU,  the  con- 
clusion at  which  he  arrived  respecting  the  nature  of  the  property, 
was  inevitable." 

On  the  other  hand,  in  Re  Taylor's  Settlement  {n),  houses  held  in 
fee  simple  had  been  vested  by  marriage  settlement  in  trustees  in 
trust,  upon  request  of  the  husband  and  wife,  or  the  survivor,  to 
sell  and  invest  the  produce  of  the  sale,  and  to  pay  the  income  of  the 
money,  or  of  the  houses  till  a  sale,  to  W.  for  hfe,  and  after  his  decease, 
to  his  wife  for  hfe,  and  after  the  decease  of  the  survivor,  to  convey 


L.  J.  Ch.  223  ;  Batteste  v.  Maunsell, 
Ir.  R.,  10  Eq.  314  (settlement)  ;  Mcc 
Owire  v.  Mcc  Qwire,  [1900]  1  Ir.  B.  200 
(settlement). 

IJc)  3  P.  W.  211.  And  see  Wrightson 
V.  Macaulay,  4  Hare,  497. 

(I)  10  Ves.  129 ;  see  also  Triquet  v. 
Thornton,  13  Ves.  345  ;  Johnson  v.  Ar- 
nold, 1  Ves.  sen.  169.  But  see  Lord 
Eldon's  judgment,  in  Van  v.  Barnett,  19 


Ves.  102  ;  where,  however,  the  direction 
was  alternative  to  invest  in  personal 
security  or  land. 

(m)  Krst  ed.  p.  527.  Mr.  Jarman 
treats  the  case  as  i£  the  settlement 
had  been  made  by  will :  it  was  made 
by  deed. 

(n)  9  Hare,  596 ;    and  see  Davies  v. 
Ooodhew,   6  Sim.   585  ; 
Lefevre,  26  Beav.  157. 
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the  houses  unless  sold  or  to  assign  the  money,  to  the  issue  of  W.  and  chap.  xxii. 
his  wife.  The  houses  had  been  sold,  not  under  the  trust,  but 
under  compulsory  powers  in  an  act  of  parhament,  which  also  pro- 
vided that  the  purchase-money  should  be  re-invested  in  land,  to  be 
settled  to  the  same  uses  ;  so  that  the  money  retained  the  character 
which  the  houses  possessed  under  the  settlement  (o).  Upon  the 
question  what  that  character  was,  Turner,  V.-C,  held  that  the 
settlement  had  not  worked  a  conversion  of  the  houses.  He  re- 
marked that,  in  Thornton  v.  Hawley,  the  sale  was,  after  the  death 
of  the  husband  and  wife,  to  be  made  at  the  request  of  the  executors 
or  administrators  of  the  survivor  ;  but,  in  the  case  before  him,  the 
sale  was  to  be  made  only  on  the  request  of  the  husband  and  wife 
or  the  survivor  ;  so  that  no  sale  could  be  made  after  their  deaths, 
and  that  words  of  request  in  cases  of  such  nature  must  be  construed 
as  inserted  for  the  purpose  either  of  enforcing  obhgation  or  of  giving 
discretion,  as  the  context  of  the  instrument  might  require.  In  this 
case,  the  general  intent  that  the  houses  should  be  sold  at  some 
time  or  other  was  evidently  wanting,  the  last  proviso  in  the  settle- 
ment directing  that  the  property,  if  sold,  was  to  be  personal,  if  not 
sold,  real. 

"  It  seems,"  says  Mr.  Jarman  (p),"  that  the  converting  efiect  of  a  Effect  of  pro- 
trust  for  sale,  in  regard  to  a  legatee  to  whom  the  proceeds  are  be-  ^^  j,^  ^^^d  ° 
queathed,  is  not  prevented  by  the  fact,  that  in  an  alternative  event,  being  devised 
the  testator  has  devised  the  property  in  terms  adapted  to  its  original  contingency 
state ;    as  he  may  have  contemplated  the  possibiUty  of  the  con-  ^^  ^a""!- 
tingency  happening  before  a  sale  could  be  effected  ;  besides  which, 
it  seems  to  have  been  considered  that  the  property  might  be  real 
estate  as  to  one  legatee,  and  personalty  as  to  another,  to  whom  it 
was  given  in  an  alternative  event. 

"  Thus,  in  the  case  of  AsJiby  v.  Palmer  {q),  where  a  testatrix  Lands  devised 
devised  and  bequeathed  her  real  and  personal  estates  to  trustees,  and  proceeds 
upon  trust,  as  soon  as  convenient  after  her  decease,  to  seU,  and  given  to  A. ; 
with  the  money  thereby  raised,  and  the  rents  until  the  sale,  to  pay 

(o)  Asto  this,  vide  ante,  pp.  733  seq.  (Note  by  Mr.  Jarman.)    See  also  Tily 

(-p)  First  ed.  p.  527.  v.  Smith,  1  Coll.  434,  sup.  ;    Ward  v. 

(j)  "  MS.  ;    s.  c.  1  Mer.  296.      The  Arch,    15   Sim.    389 ;     and   see   Lord 

statement   of   this   case   is   extracted  Redesdale's    remarks    in    Cowley    v. 

from  a  note  with  which  the  author  has  HartsUmge,   1  Bow,  361,  cited  supra, 

been    favoured.     It    supplies    a    de-  But  the  mere  fact  that  conversion  is 

ficienoy  in  Mr.  Merivale's  report  of  it,  less  necessary  for  distribution  in  one 

in   wluch,    with   less   than   his   usual  alternative  than  in  another  will  not 

accuracy,  he  omits,  in  the  statement  of  prevent  a  trust  for  sale  from  being  im- 

the  will,  the  very  bequest  on  which  perative  in  both,  Wall  v.  Colshead,  2  De 

the  question  arose,  and  to  the  particular  G.  &  J.  683.     And  see  Wilson  v.  Coles, 

language  of  which  the  M.R.  adverted."  6  Jur.  N.  S.  1003. 
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CHAP.  xxn.    her  and  her  late  husband's  debts,  and  with  the  surplus  to  educate 
and  bring  up  her  daughter ;  and  when  she  should  attain  twenty- 
one,  or  marry, '  to  pay  the  monies  which  should  be  in  the  hands  of 
the  trustees,  by  virtue  of  the  will,  undisposed  of  for  the  uses  afore- 
said,' to  the  daughter.    And  the  testatrix  went  on  to  direct,  that 
if  the  daughter  died  under  twenty-one  or  unmarried,  the  monies 
—with  a  limi-  in  the  hands  of  the  trustees,  aind  such  fart  of  the  real  estate  {if  any) 
the  monJeT,  'm  ^^  should  remain  unsold  at  the  time  of  her  decease,  and  not  be  applied 
the  estate,  if     for  the  payment  of  her  debts  or  for  the  education  of  her  daughter, 
'  °    '     should  go  to  the  testatrix's  sister,  her  heirs,  executors  and  assigns. 
The  daiighter  attained  twenty-one,  but  was  a  lunatic,  and  therefore 
incompetent  to  elect  to  take  the  estate  as  land  or  money.    The 
question  was,  whether  it  went,  at  her  death,  to  her  heirs  at  law 
or  next  of  kin.    For  the  heir,  it  was  contended  that  the  estate  was 
not  to    be  sold  at  all  events,  but  only  to  answer  a  particular 
purpose  ;  that  the  testatrix  did  not  mean  it  to  go  as  money  ;  that 
she  contemplated  the  possibility  of  its  not  being  sold.    For  the  next  of 
kin,  it  was  argued  that  the  estate  was  to  be  sold  out  and  out ;  that 
the  testatrix  had  no  objection  that  her  sister  should  take  it  as  land, 
if  by  accident  it  should  remain  unsold ;   and  she  might  have  con- 
templated the  premature  death  of  the  daughter  before  a  sale  could 
be  effected  ;  in  which  event,  and  in  that  only,  she  directs  that  the 
trustees  shall  not  proceed  in  the  accomphshment  of  her  purpose. 
And  it  was  contended  that  the  words  '  pay  to  '  supported  this  con- 
struction ;  and  it  was  said  that,  at  all  events,  the  daughter  was  to 
Held  to  be       take  it  as  money.      Sir  W.  Grant,  M.R. :   '  I  think  that  the  con- 
estat  °as  to  A.  struction  of  this  wiU  admits  of  no  reasonable  doubt :    it  is  the 
settled  rule  of  this  Court,  that  land  once  impressed  with  the  char- 
acter of  money  retains  that  impression  till  some  act  is  done,  by  a 
person  competent  to  do  that  act,  to  restore  it  to  its  primary  char- 
acter.   The  testatrix  has  directed  the  estate  to  be  sold ;  but  the 
question  is,  not  whether  the  estate,  shall  be  actually  sold  or  not, 
but  whether  it  is  to  be  treated  as  personal  estate.    There  is  no 
gift  to  the  daughter  in  any  other  shape  than  that  of  money.    I  see 
nothing  inconsistent  in  the  subsequent  clause,  by  which,  in  the 
event  of  the  death  of  the  daughter  under  twenty-one,  such  part 
of  the  estate  as  should  remain  unsold  is  given  to  the  sister  (r). 
She  might  choose  to  give  it  to  the  daughter  as  money,  and  to  the 
sister  as  land.    There  is  no  inconsistency  in  saying  it  shall  be 
converted  quoad  the  first  taker,  not  quoad  the  second.     The  cases 

(r)  As  to  this,  see  also  Crabtree  v.  Bramble,  3  Atk.  680. 
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which  have  arisen  between  the  heir  and  next  of  kin  of  a  testator    chap.  xxn. 
have  no  appUcation  to  the  present '  (s). 

"  And  though  a  mere  power  of  sale  or  purchase,  of  course,  does  not  Mere  power 
change    the    nature    of   the    property ;    yet,  the  circumstance  of  ^uce  convlr" 
the  clause  respecting  the  sale  or  purchase  being  framed  in  the  sion  unless  by 
language  of  a  power,  will  not  prevent  its  producing  a  constructive  context, 
conversion,  if  the  context  of  the  will  shows  that  it  is  meant  to  be 
imperative,  or  in  the  nature  of  a  trust.     Thus,  in  the  recent  case 
of  Grieveson  v.  Kirsopp  (m),  where  a  testator  gave  to  his  widow, 
for  the  benefit   and  advantage  of  his  children,  power  of  seUing 
his  Woodfoot  estate ;  and,  by  a  codicil,  expressed  himself  (in  effect) 
thus  :  '  I  do  empower  my  wife  to  sell  all  my  estates  whatsoever, 
and  the  money  arising  from  such  sale,  together  with  my  personal 
estate,  she,  my  said  wife,  shall  and  may  divide  and  proportion 
among  my  said  children,  as  she  shall  think  fit  and  proper,  or  as  she 
shall  direct  by  will.'    The  estate  was  neither  sold  nor  appointed 
by  the  widow.     It  was  held  that  a  trust  for  the  children  was  created 
by  the  will,  and  that  they  were  entitled  equally.     It  was  held  also, 
that  the  direction  to  sell  operated  as  a  conversion  of  the  real  estate, 
and  that  the  shares  of  those  children  who  were  dead  devolved  on 
their  representatives  as  personalty. 

"  But  although,  in  general,  the  presumption  is  that  a  testator  does  Nature  of  pro- 
not  intend  the  nature  of  the  property  to  depend  upon  the  option  to  depen^on 
of  the  person  through  whom  the  conversion  is  to  be  efiected  (v) ;  trustee's 
yet,  if  upon  the  whole  will  it  appears  to  have  been  the  intention  °^  Jj°'J 
of  the  testator  to  give  to  such  person  an  absolute  discretion  to 
sell  or  not,  the  property  in  the  meantime  will,  as  between  the  real 
and  personal  representatives  of  the  persons  beneficially  entitled, 
devolve  according  to  its  actual  state.    Thus,  in  Polley  v.  Seymour  ( to) , 

(«)  "  What  is  the  effect  of  a  direction  Arnold,    I    Ves.    sen.    169,   there   was 

to  purchase  land  in  a  particular  parish,  a  power  to  invest  money  in  the  purchase 

in  which  it  turns  out  that  land  cannot  of  land,  coupled  with  a  direction  that 

be  obtained,  is  not  settled.     Lord  Thur-  until   so   invested   it   should   be   and 

low  thought  it  could  not  be  laid  out  enure    [sio"|    to    such   purposes    as    if 

elsewhere  ;  Lord  Loughborough,  that  it  lands  had  been  purchased  :  it  was  held 

might.     Lord    Eldon   has   alluded    to  that   this   operated   as   a   conversion, 

these     conflicting     opinions     without  See  also  Nickisson  v.  Coekill,  3  D.  J. 

stating  his  own  ;  see  Broome  v.  Monck,  &  S.  622  ;    and  the  cases  cited  ante, 

10    Ves.    610 ;     also    Hayes'    Introd.,  p.  749. 

5thed.  p.  95."  (»)  See  further  as  to  this,  ante,  p.  745. 

(u)  2  Kee.  653.      The  codicil  recited  (w)  2   Y.    &   C.   708 ;     see  also   Re 

the  will,  and   continued   thus  :   "  My  Taylor's  Settlement,  9  Hare,  596,  sup.  ; 

will  and  mind  is,  that  my  wife  S.  C,  and  Harding   v.    Trotter,    21    L.    T.    279; 

I  do  hereby  empower  her,  by  and  with  Olover  v.  Heelis,  32  L.  T.  534 ;  Green- 

the  assistance  and  help  of  the  trustees  way  v.  Greenway,  2  D.  F.  &  J.  128 ; 

therein  named,  to  sell  and  dispose  of  Lucas    v.    Brandreth,    28  Beav.   273 ; 

all   my   estates,   &c."     In  Johnson  v.  Tales    v.     Yates,    28    Bea.    637 ;     Re 
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a  testatrix  devised  the  residue  of  her  real  and  personal  estate 
to  W.,  his  heirs,  executors  and  administrators,  according  to  the 
different  quahties  thereof,  upon  trust  to  retain  and  keep  the  same 
in  the  state  it  should  be  in  at  the  time  of  her  decease,  as  long  as  he 
should  think  proper,  or  to  seU  and  dispose  of  the  whole,  or  such 
part  thereof,  as  and  when  he  or  they  should  from  time  to  time  think 
expedient,  and  then,  upon  trust  to  invest  the  proceeds.  The  testa- 
trix then  directed  that  W.,  his  heirs,  executors  or  administrators, 
should  stand  possessed  of  aU  such  the  general  residue  of  her  real  and 
personal  estate,  and  after  such  sale,  of  the  securities  whereon  the 
same  should  have  been  invested,  in  trust,  out  of  the  rents  and 
profits,  interest,  dividends  and  proceeds,  to  pay  several  Ufe  annui- 
ties ;  and,  after  payment  thereof,  the  testatrix  directed  W.,  his 
heirs,  executors  and  administrators,  to  stand  possessed  of  all  the 
said  residue  of  her  said  real  and  personal  estate,  and  of  the  stocks, 
funds  and  securities  whereon  the  same  or  any  part  thereof  should 
have  been  invested,  and  the  rents  and  profits,  interest,  dividends 
and  produce  thereof,  in  trust  for  five  persons  (including  W.  himself), 
in  equal  shares,  and  for  their  respective  heirs,  executors,  adminis- 
trators and  assigns,  according  to  the  different  qualities  thereof. 
It  was  held,  that  upon  the  terms  of  this  wiU,  it  was  not  the  intention 
of  the  testatrix  that  the  property  should  be  converted  out  and  out ; 
but  that  W.  had  a  discretion  to  sell  the  whole  or  any  part  of  it, 
when  and  as  he  might  think  expedient ;  and  that,  until  he  exercised 
that  discretion,  the  property  must  be  considered  to  remain  in  the 
state  it  was  in  at  the  time  of  the  death  of  the  testatrix." 

In  short,  a  trust  to  sell  which  is  so  expressed  as  to  give  the 
trustees  a  discretion  whether  they  shall  sell  or  not,  is  equivalent  to 
a  power  of  sale,  and  therefore  does  not  effect  a  conversion  (x). 


Death 
duties. 


The  question  whether  real  estate  is  absolutely  converted  by  a 
direction  or  authority  to  sell,  was  formerly  of  considerable  import- 
ance with  reference  to  the  claim  of  the  Crown  to  legacy  duty  and 
probate  duty  in  respect  of  money  charged  on  or  arising  from  the 
sale  of  land,  but  its  importance  has  been  much  diminished  by  the 
Succession  Duty  Act,  1853,  the  Customs,  &c.,  Act,  1888,  and  the 


Ibbitaon,  L.  R.,  7  Eq.  226  ;  Re  Hamlet, 
39  Ch.  D.  426,  439.  In  Minors  v. 
Battison,  1  App.  Ca.  428,  a  direction  to 
trustees  to  sell  was  held  to  work  con- 
version, notwithstanding  some  equivo- 
cal expressions  as  to  their  "  discretion  " 
and  "  deciding  to  sell." 


(x)  Re  Hotchkys,  32  Ch.  D.  408; 
Re  Wintle,  65  L.  J.  Ch.  863.  The  first 
trust  in  Eyre  v.  Marsden,  2  Keen,  564, 
seems  to  have  been  of  this  character, 
the  second  trust  for  sale  being  impera- 
tive. 


WHAT    WORDS    WILL    WORK    A    CONSTRUCTIVE    CONVERSION.  757 

Finance  Act,  1894.  With  regard  to  legacy  duty,  the  question  chap,  xxn. 
formerly  arose  on  the  Stamp  Act,  1815,  which  subjects  to  the 
duty  "  moneys  to  arise  from  the  sale,  mortgage,  or  other  disposi- 
tion of  any  real  or  heritable  estate  directed  to  be  sold,  mortgaged 
or  otherwise  disposed  of."  On  this  subject,  the  following  points 
have  been  decided : — 

1st.  Where  real  estate  is  directed  to  be  sold  out  and  out,  the  Rule  on  this 
duty  attaches,  though  by  reason  of  the  legatee  electing  to  take  it  ^"'^i^"'- 
as  real  estate  the  property  is  not  actually  sold  {y). 

2ndly.  Where  the  trustees  have  an  option  to  continue  the  pro- 
perty in  its  actual  state  or  to  sell  for  the  purpose  of  distributing  the 
proceeds  according  to  the  will,  and  in  the  exercise  of  this  discretion 
they  sell,  the  legacy  duty  attaches  (2) :  but  not  if  they  do  not 
sell  (a).  If  the  power  of  sale  is  given  only  for  the  purpose  of  re- 
investment in  land  (&),  or  for  the  variation  of  securities  (c),  or  (it 
seems)  for  the  purpose  of  raising  debts  and  legacies  or  other  prior 
charges  (d),  the  duty  is  not  payable,  whether  the  property  is  sold 
or  not,  and  although,  after  a  sale,  the  beneficial  owners  have  elected 
to  take  the  property  as  money  (e). 

3rdly.  Where  a  sale  is  directed  by  the  Court  in  order  to  raise  a 
charge,  duty  will  attach  on  the  amount  necessary  to  satisfy  the 
charge,  if  the  will  contains  a  power  of  sale  which  the  donees  of 
the  power  are  compelled  by  the  Court  to  exercise,  but  not  (/)  if 
the  Court  acts  upon  its  general  jurisdiction  in  such  cases. 

And  it  is  to  be  observed,  that  where  trustees  are  authorised  to  Mere  power 
sell  or  not,  as  they  think  proper,  and  in  virtue  of  this  option  they  not  jet  i^ 
leave  the  property  unconverted,  the  legacy  duty  is  not  attracted  legacy  duty, 
by  a  mere  declaration  in  the  will  that  the  property  shall  be  deemed 
to  be  personal  estate,  as  it  is  not  in  the  power  of  a  testator  to  alter 
or  regulate  the  nature  of  the  subject  of  disposition  by  any  such 
declaration  (g). 

{y)  AU.-Gen.  v.  Hol/ord,  1  Pri.  426 ;  (/)  Hobson  v.  Neale,  8  Ex.  368,  17 

Adv.-Oen.  v.  Ramsay's  Trustees,  2  C.  M.  Beav.  178  ;  Harding  v.  Harding,  2  Gif. 

&  R.  224,  n. ;  Williamsony.  Adv.-Gen.,  597. 

10  CI.  &  Ein.  1.  (g)  AU.-Gen.  v.  Mangles,  5  M.  &  Wei. 

(z)  AU.-Gen.  v.  Simcox,  1  Ex.  749.  120.      As  to  estate  duty,  see  Ee  Grim- 

(o)  AU.-Gen.  v.  Mangles,  5  M.  &  W.  ihorpe,  [1908]  1  Ch.  666,  2  Cai.  675.    The 

120 ;    Att.-Qen.  v.  Simcox,  1  Ex.  749.  note    on  legacy  and  probate   duties, 

(6)  Mules  V.  Jennings,  8  Ex.  830.  which  was  aidded  by  previous  editors, 

(c)  Re  Evans,  2  C.  M.  &  E.  206  ;  Adv.-  has  been  omitted,  as  the  subject  does 
Gen.  V.  Smith,  1  Macq.  So.  Ap.  760.  not    fall    within    the   scope    of    this 

(d)  Per  Lord  Cran worth,  Adv.-Gen.  treatise.     As   to   legacies   bequeathed 
V.  Smith,  sup.  free  of  duty,  see  Chap.  XXX. 

(e)  Mules  v.  Jennings,  sup. 
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Person  abso- 
lutely en- 
titled, may 
elect  to  take 
property  in 
its  actual 
state. 

Who  compe- 
tent to^mako 
election. 


Parol  election 
whether  good. 


What 
amounts  to 
an  election. 


Changing  the 
securities. 


v.— Election  to  take  Property  in  its  actual  State. — "But 
although,"  continues  Mr.  Jarman  (h),  "  a  new  character  may  have 
been  in  plain  and  unequivocal  terms  impressed  upon  property  by 
means  of  a  trust  for  conversion ;  yet  such  constructive  quahty  is  Uable 
to  be  determined  by  the  act  of  the  person  or  persons  beneficially  en- 
titled, who  may,  at  any  time  before  its  conversion  de  facto,  elect  to 
take  the  property  in  its  actual  state.  And  then  comes  the  inquiry, 
who  are  personally  competent  to  make,  and  what  amounts  to,  such  ' 
an  election.  It  is  clear  that  an  infant  (i),  or  lunatic  (j),  is  incom- 
petent, and  also  [under  the  old  law]  a  feme  covert  (k),  unless 
under  a  power  or  trust  authorizing  her  to  deal  with  the  property  as 
a  feme  sole  (I) ;  [but  a  feme  covert  who  was  married  on  or  after  the 
1st  of  January,  1883,  is  under  no  such  disabihty,  nor  a  feme  covert 
who  was  married  before  that  date,  so  far  as  regards  property,  her 
title  to  which  accrued  after  that  date  (m)].  It  was  said  by  Lord 
Macclesfield  in  Edwards  v.  Countess  of  Warwick  {n),  that  the  election 
might  be  made  by  parol.  This  was  denied  by  Lord  Hardwicke,  in 
Braddsh  v.  Gee  (o),  but  the  affirmative  appears  to  have  been  decided 
at  the  Rolls  (p),  in  the  case  of  Ghaloner  v.  Butcher. 

"  The  expressions  or  acts  declaratory  of  such  an  intention,  how- 
ever, [though  it  is  said  they  may  be  shght  {q)]  must  be  unequivocal  (r) . 
Thus,  where  (s)  a  person  was,  under  a  settlement,  tenant  in  tail  of 
lands,  with  a  reversion  in  fee  to  himself,  and  was  entitled  under 
the  same  settlement  to  lands  to  be  purchased  with  a  certain  sum  of 
money  and  settled  to  the  same  uses  ;  it  was  held,  that  his  levying  a 
fine  of  the  land  hmited  by  the  settlement,  to  bar  the  issue,  did  not 
demonstrate  an  intention  to  take  as  money  the  fund  not  laid  out "  {t). 

And  where  a  person,  constructively  entitled  in  fee  simple  to  lands 


(h)  First  ed.  p.  533. 

(i)  Garr  v.  Ellison,  2  B.  C.  C.  56; 
Van  V.  Barnett,  19  Ves.  102.  Except 
under  the  direction  of  the  Court, 
Bobinson  v.  Bohinson,  19  Beav.  494. 

(j)  AsKby  V.  Palmer,  1  Mer.  296. 
As  to  what  will  amount  to  an  election 
on  behalf  of  a  lunatic,  see  iJe  Douglas 
and  Powell,  [1902]  2  Ch.  296. 

(k)  Oldham  v.  Hughes,  2  Atk.  452  ; 
Sissonv.  Giles,  3  D.  J.  &  S.  614.  As  to 
a  married  woman  electing  by  examina- 
tion in  Court  to  take  the  proceeds  of 
sale  in  a  partition  action  as  personal 
estate,  see  Slandering  v.  Hall,  11  Ch.  D. 
652,  ante,  p.  733. 

{I)  Ee  Davidson,  11  Ch.  D.  341. 

(m)  See  the  Married  Women's  Pro- 
perty Act,  1882  (45  &  46  Vict.  c.  75), 


ss.  1,  2,  5. 

{»)  2  P.  W.  173. 

(o)  Amb.  229. 

(p)  8th  March,  1736,  cited  3  Atk.  685. 

(j)  Per  Lord  Eldon,  8  Ves.  236. 

(r)  Stead  v.  Newdigate,  2  Mer.  531 ; 
Be  Pedder's  Settlement,  5  D.  M.  &  G. 
890. 

(s)  Edwards  v.  Countess  of  Warwick, 
2  P.  W.  171,  2  Eq.  Cas.  Ab.  42,  pi.  3,  1 
Br.  P.  C.  Toml.  207  ;  and  see  Biddulph 
V.  Biddulph,  12  Ves.  161  ;  Dixon  v. 
Gayfere,  17  Beav.  433  ;  Griesbach  v. 
Fremantle,  17  Beav.  314 ;  Meredith  v. 
Viek,  23  Beav.  559. 

if)  As  to  barring  entails  in  lands  to 
be  purchased,  see  stat.  3  &  4  Will.  4,  o. 
74,  ss.  70,  71  ;  and  1  Hayes's  Introd., 
5th  ed.  p.  204. 
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to  be  purcliased  with  trust-money,  called  in  part  of  the  money,  and  chap.  xxn. 
placed  it  out  upon  a  fresh  security,  in  the  name  of  a  trustee  for 
himself,  his  executors  and  administrators,  it  was  held  that  he  had 
by  these  acts  elected  to  take  that  part  as  money  (m),  but  that  the 
rest  of  the  money,  whether  subsisting  upon  the  securities  upon 
which  it  was  originally  placed,  or  on  any  other  securities  where 
no  new  trusts  had  been  declared,  ought  to  be  considered  as 
real  estate. 

But  where  (v)  the  legatee  of  the  proceeds  of  an  estate  directed  to  Demising  the 
be  sold,  entered  upon  the  whole  estate  and  made  a  lease  of  part  of  P'^°P®  y* 
it,  reserving  rent  to  her  heirs  and  assigns,  she  was  held  to  have 
elected  to  take  it  as  land.  And  letting  to  a  new  tenant  from  year 
to  year  has  been  held  to  bring  the  case  within  the  same  principle, 
on  the  ground  that  if  the  tenant  were  lawfully  evicted  by  a  pur- 
chaser under  the  trust  for  sale,  the  lessor  would  be  hable  to  an 
action  by  the  tenant  (w). 

In  Re  Gordon  {x)  Jessel,  M.R.,  thought  that  taking,  and  for  nine  Taking  poa- 
years  retaining,  possession  of  the  estate  directed  to  be  sold,  was  length  o£ ' 
sufiScient  to  prove  an  intention  to  re-convert ;  and  Pearson,  J.,  in  possession. 
Re  Lewis  {y)  stated  that  he  also  had  so  decided  in  another  case. 
But  in  Re  Lewis  the  tenant  of  the  land  had  an  option  of  purchase, 
and  Pearson,  J.,  held  that  this  was  a  sufficient  reason  why  the  pro- 
perty had  not  been  sold,  and  that  consequently  mere  possession  for 
nine  years  was  not  evidence  of  election.  And  possession  for  two 
or  three  years  by  tenants  in  common,  without  more,  has  been  held 
insufficient  (2).  The  circumstance  that,  where  several  are  entitled 
in  common,  a  sale  is  required  for  convenient  division  of  the 
property,  would  seem  to  diminish  the  probabiUty  of  their  intending 
to  put  an  end  to  the  trust  {a).  But  where  two  tenants  in  common 
had  been  in  possession  for  seven  years,  and  it  was  clearly  shewn 
that  one  of  them,  who  was  also  the  principal  acting  trustee, 
desired  to  retain  the  estate  for  building  purposes,  shght  evidence 
of  the  concurrence  of  the  other  satisfied  the  Court  that  the  latter 
also  had  elected  to  keep  the  estate  unsold  (6). 

(u)  Lingen  v.  Sowray,  1  P.  W.  172  ;  to  be  of  a  different  opinion. 

Chandler  v.  Pocock,  15  Ch.  D.  491 ;  16  (y)  30  Ch.  D.  654. 

Ch.  D.  648.  («)  Kirhman  v.  Miles,  13  Ves.  338 ; 

(v)  Grabtree  v.  Bramble,  3  Atk.  680  ;  Broim  v.  Brown,  33  Beav.  399. 

and  see  Mutlow  v.  Bigg,  1  Ch.  D.  385;  (a)  In  Sisson  v.  Giles,  3  D.  J.  &  S., 

Re  Douglas  and  Powell,  [1902]  2  Ch.  614,     the     question    what    facts    are 

296.  required  to  shew  an  election  by  tenants 

{w)  Be  Gordon,  6  Ch.  D.  531.  in  common  was  considered. 

(x)  Supra.    But  ia  Meek  v.  Devenish,  (6)  Be  Davidson,  11  Ch.  D.  341. 
6  Ch.  D.  566,  Malins,   V.-C,  seemed 
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CHAP.   XXU. 

Taking  pos- 
session of 
deeds. 


Devising  the 
land  directed 
to  be  sold,  as 
land. 

Bequeathing 
as  personalty 
a  fund 
directed  to 
be  invested 
in  land. 


Again,  in  Davies  v.  Ashford  (c),  where  a  person  made  inquiry 
as  to  his  interest  in  lands  held  upon  trust  for  sale,  and  on  finding 
that  he  was  absolutely  entitled  to  the  money  to  arise  from  the 
sale,  took  the  title  deeds  into  his  own  possession  (from  whom  or 
by  what  means  he  obtained  them  being  held  immaterial),  it  was 
held  that  there  was  sufficient  evidence  of  his  election  that  the  land 
should  not  be  converted. 

A  specific  devise,  to  the  ordinary  uses  of  a  strict  settlement  of 
real  estate,  of  the  land  directed  to  be  sold,  is  clear  evidence  of  an 
intention  to  retain  it  unsold  (d).  Even  a  simple  devise  might 
apparently  have  this  efEect,  if  the  property  is  described  as  land  (e). 
And  where  (/)  a  person  entitled  to  the  absolute  reversion  in  a  fund  of 
this  description,  who  described  himself  in  a  memorandum  at  the 
foot  of  an  account  of  the  property  as  being  entitled  to  the  fund 
as  residuary  legatee  of  the  last  owner,  which  he  was,  made  his  wiU, 
in  which,  after  devising  certain  real  estate,  he  bequeathed  the 
residue  of  his  personal  estate  in  possession  or  reversion.  Sir  W.  Grant 
decided,  that  as  the  testator  had  described  himself  as  residuary 
legatee,  and  had  no  other  personal  property  to  which  the  expression 
"  in  reversion  "  could  be  applied,  it  amounted  to  a  demonstration 
of  intention  to  bequeath  this  fund  as  personal  estate.  "  There 
seems,  however,"  as  Mr.  Jarman  remarks  {g),  "  to  be  some  difficulty 
in  drawing  any  such  inference  from  the  inaptitude  of  the  terms  of 
the  bequest  to  any  other  existing  property  of  the  testator  at  the 
date  of  the  will,  seeing  that  a  residuary  disposition  of  this  nature 
comprises  after-acquired  personalty  "  (h). 


(c)  15  Sim.  42. 

(d)  Meek  v.  Devenish,  6  Ch.  D. 
566. 

(e)  Sharp  v.  St.  Sauveur,  L.  R.,  7  Ch. 
343  ;  Re  Qrimthor'pe,  [1908]  1  Ch.  666, 
where  importance  was  attached  to  the 
fact  that  the  devise  was  "  in  fee." 
But  the  point  did  not  really  arise  : 
C.  A.,  [1908]  2  Ch.  675. 

(/)  Triquet  v.  Thornton,  13  Ves.345; 

compare  Re  Skeggs,  2  I).  J.  <fe  S.  533. 
(g)  First  ed.  p.  535. 
Where  per-  (A)  "  It  seems,  that  where  a  person 

son  bound  to  covenants  to  purchase  land,  and.  event- 
lay  out  money  ually  himself  becomes  solely  entitled  to 
in  land  be-  it,  so  that  the  obligation  to  lay  out,  and 
comes  him-  the  right  to  call  for,  the  money  centre 
self  entitled  in  the  same  person  ;  the  covenant  is, 
to  it.  without  any  act  on  his  part,  considered 

as   discharged.      As   in    Chichester   v. 

Bickerstaff,  2   Vern.  295,  where  A.  on 

his  marriage  covenanted  to  lay  out  a 


sum  of  money  in  the  purchase  of  land, 
to  be  settled  to  the  use  of  himself  for 
hfe  ;  remainder  to  his  intended  wife  for 
life ;  remainder  to  the  first  and  other 
sons  of  the  marriage  in  tail ;  remainder 
to  the  daughters  in  tail ;  remainder  to 
his  own  right  heirs.  A.  did  not  lay  out 
the  money,  and  survived  his  wife,  who 
died  without  issue  ;  and  it  was  decided, 
that  the  money,  though  once  bound  by 
the  articles,  became  free  again  by  the 
death  of  the  wife  without  issue,  and  the 
consequent  failure  of  the  objects  of  the 
several  limitations  ;  and  was  therefore, 
at  the  death  of  the  settlor,  his  personal 
estate.  This  decision,  indeed,  was 
questioned  by  Lord  Talbot,  in  Lechmere 
V.  Lechmere,  Cas.  t.  Talb.  90  ;  and  by  Sir 
J.  Jeykll,  in  Lechmere  v.  Earl  of  Car- 
lisle, 3  P.  W.  221  ;  but  Lord  Thurlow, 
in  the  great  case  of  Pulteney  v.  Darling- 
ton, 1  B.  C.  0.  238,  7  B.  P.  0.  Toml. 
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Again,  in  Cookson  v.  Reay  {i),  where  a  sum  of  money  subject  chap.  xxii. 
to  a  trust  for  investment  in  land,  which  ultimately  became  liable 
to  be  settled  upon  one  for  Ufe,  with  remainder  to  another  in  fee,  was 
by  those  two  persons,  in  a  deed  appointing  new  trustees,  spoken  of 
as  moneys  which  they  were  then  entitled  to  receive,  and  trusts  for 
investment  in  "  securities  "  were  declared,  it  was  held  that  there  was 
sufficient  evidence  that  they  had  elected  that  the  money  should  not  be 
converted,  and  this,  although  the  trusts  of  the  moneys  and  securities 
were  declared  by  reference  to  a  prior  settlement,  the  trusts  of  which 
were  also  declared  by  reference  to  a  former  will,  under  which  wiU  it 
was  assumed  for  the  purpose  of  the  decision  that  the  money  was 
constructively  converted ;  this  reference  was  held  not  sufficient 
to  outweigh  the  direct  words  contained  in  the  deed  of  appointment, 
as  to  the  parties  being  entitled  to  the  receipt  of  the  money. 

In  Harcourt  v.  Seymour  (j)  there  were  several  circumstances,  Harcourt  v. 
from  which,  taken  together,  election  was  presumed ;  the  principal  'S'«y»"o»''- 
one  seems  to  have  been,  that  the  sum  of  money  in  question,  which 
was  subject  to  a  trust  for  investment  in  land,  (to  which,  when 
purchased,  the  testator  would  have  been  entitled  in  fee,  subject  only 
to  a  provision  for  his  wife  in  bar  of  dower,)  was  included  in  a  state- 
ment of  the  testator's  personal  property  found  among  his  papers 
after  his  death. 

"  And  here  it  may  be  observed,"  says  Mr.  Jarman  (k),  "  that  in  All  pereona 
order  to  amount  to  an  election  to  take  property  in  its  actual,  as  must^ooncur 
distinguished  from  its  eventual  or  destined,  state,  the  act  must  be  in  a^t  o£ 
such  as  to  absolutely  determine  and   extinguish   the  converting 
trust ;  and  hence  it  would  seem  to  follow,  that  where  two  or  more 
persons  are  interested  in  the  property,  it  is  not  in  the  power  of  any 
one  co-proprietor  to  change  its  character,  in  regard  even  to  his  own 
share ;   for,  as  the  act  of  the  whole  would  be  requisite  to  put  an 

530,t  expressed  a  strong  opinion  that  it  at   home."     (Note    by   Mr.    Jarman.) 

was  right;  which  case  went,  Lord  Eldon  But  settled  land  is  not  "at  home" 

has  said,  to  this  :  '  that  if  the  property  during  the  continuance  of  a  jointure 

was  at  home,  in  the  possession  of  the  under    the    settlement,     Walrond    v. 

person  under  whom  they  claimed  as  Rosslyn,  11  Ch.  D.  640. 

heir  and  executor,  the  heir  could  not  (i)  5    Beav.    22,    nom.    Cookson   v. 

take  it ;  '  and  his  lordship  observed,  Cookson,  12  CI.  &  Fin.  121. 

the  question,  then,  was  not  upon  the  (j)  2  Sim.  N.  S.  12. 

equity  between  the  heir  and  the  exe-  (k)  First  ed.  p.  536. 

cutor,  but  whether  the  property  was 


t  "  The   able   and   elaborate   argu-  deepest  research  into  the  subject,  but 

ments  of  Sir  John  Scott  (afterwards  they  did  not  succeed  in  overturning  the 

Lord    Eldon),    and    Mr.    Feame,    the  decree." 
counsel  for  the  appellants,  display  the 
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Dispositions 
by  partial 
owner  before 
actual  con- 


end  to  the  trust,  nothing  less  will  sufi&ce  to  impress  upon  the 
property  a  transmissible  quaUty,  foreign  to  that  which  it  had 
received  from  the  testator.  Thus,  if  lands  be  devised  to  trustees 
upon  trust  for  sale,  and  to  pay  the  proceeds  to  A.,  B.,  and  C,  in 
equal  shares,  and  after  the  death  of  the  testator,  and  before  the  sale 
is  effected,  A.  grants  a  lease  of  his  one-third,  or  does  any  other 
act  unequivocally  deahng  with  it  as  real  estate,  and  then  dies  ; 
his  share  will,  nevertheless,  it  is  conceived,  devolve  to  his  personal 
representatives,  as  it  would  stiU  be  the  duty  of  the  trustees  to 
proceed  to  a  sale,  on  account  of  the  other  shares,  the  converting 
trust  having  been  created  for  the  benefit  of  all  "  (I). 

But  if  the  whole  of  the  proceeds  are  given  to  A.  on  a  contingency, 
and  on  failure  of  that  contingency  to  others,  the  primary  donee  may, 
pending  the  contingency,  declare  his  intention  to  keep  the  land 
unsold,  so  as  upon  the  happening  of  the  contingency  to  re-convert 
the  land,  if  no  sale  has  been  (as,  of  course  it  may  nevertheless  have 
been)  previously  made  (m).  And  of  course,  if  money  be  directed 
to  be  laid  out  in  land  for  the  benefit  of  A.,  B.,  and  C.  as  tenants  in 
common  in  fee,  any  one  or  more  of  them  may  take  their  shares  of 
the  money  without  the  consent  of  the  rest.  "  For,"  said  Lord 
Cowper,  "  it  is  in  vain  to  lay  out  this  money  in  land  for  B.  and  C. 
when  the  next  moment  they  may  turn  it  into  money,  and  equity, 
like  nature,  wiU  do  nothing  in  vain  "  (n).  But  it  would  seem  that 
this  rule  does  not  apply  where  the  land  is  directed  to  be  settled  on 
persons  in  succession  (o). 

Mr.  Jarman  also  remarks  (p)  that "  although  it  is  not  in  the  power 
of  the  owner  of  an  undivided  share,  or  any  other  partial  interest  in 
property  which  is  directed  to  be  converted,  by  his  single  act,  to  change 
its  character,  and  thereby  impart  to  it  a  different  transmissible 
quaUty,  it  does  not  follow  that  every  disposition  by  such  partial 
owner  adapted  to  the  property  in  its  actual  state,  is  nugatory.     On 


(I)  See  1  Br.  C.  C.  500;  Elliott  v. 
Fisher,  12  Sim.  505 ;  Holhway  v. 
Radcliffe,  23  Beav.  163  ;  Re  Davidson, 
11  Ch.  D,  341,  348 ;  Biggs  v.  Peacock, 
22  Ch.  D.  284.  But  this  rule  would 
not  apply  where  the  trust  for  sale  of 
land  was  for  the  purpose  of  paying 
debts,  legacies,  &c. ;  the  devisee  (or 
legatee  of  the  surplus  proceeds) 
subject  to  the  charges,  might  himself 
clear  them  off  and  retain  the  land 
unsold,  Griesbach  v.  Fremantle,  17 
Beav.  314.  So  if  the  legatees,  though 
not  paid,  acquiesced  in  the  retention, 
Mvtlow  V.  Bigg,  1  Ch.  D.  385.  And 
after  a  lapse  of  time  and  where  no 


prejudice  accrues  to  them  their  ac- 
quiescence will  be  easily  inferred,  ib. 
As  to  the  respective  rights  of  a  jointress 
and  a  portioner  to  insist  on  a  trust  for 
investment  of  money  in  land  being 
carried  out,  see  Walrond  v.  Bosslyn, 
11  Ch.  D.  640. 

(m)  Meek  v.  Devenish,  6  Ch.  D.  566, 
explaining  Sisaomv.  Oiles,  3  D.  J.&i  S.  614. 

(n)  Seeley  v.  J  ago,  1  P.  W.  389.  And 
a  small  sum  (A.'s  share)  might  be  as 
advantageously  laid  out  in  land  for  A.  as 
a  large  sum  (the  entire  fund)  forA.,B., 
and  C. 

(o)  See  Walrond  v.  Bosslyn,  supra. 

(p)  First  ed.  p.  537. 
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the  contrary,  it  is  clear  that  if  a  person  entitled  to    a  partial    chap,  xxn. 
interest  in  money  to  be  laid  out  in  land,  shows  an  intention  to  ~ 

dispose  thereof  by  will,  or  otherwise,  as  personal  estate,  it  will 
pass  by  such  disposition  (q) ;  though,  on  the  death  of  the  donee 
[intestate],  it  would  devolve  to  his  real  representative  (qq).  So,  if  the 
legatee  of  the  proceeds  of  real  estate  directed  to  be  sold  devise 
the  land  in  its  character  of  real  estate,  the  devisee  will  be  entitled 
to  the  fund  in  question,  though  it  would,  when  acquired,  be  per- 
sonal estate  in  the  hands  of  such  devisee  "  (r). 

If  a  testator  is  entitled  to  a  share  of  the  proceeds  of  sale  of  land 
subject  to  a  trust  for  sale,  and  is  not  entitled  to  any  real  estate 
in  the  proper  sense  of  the  term,  a  gift  by  him  of  "  my  real  estate  " 
will  prima  facie  pass  his  interest  in  the  proceeds  of  sale  (s). 

Where  property  subject  to  a  trust  for  conversion  was  settled  Delegation  of 
by  the  owner  on  her  marriage,  and  a  power  to  reconvert  (or  retain  benefici^ 
the  property  in  it's  actual  state)  was  reserved  to  the  trustees,  to  be 
exercised  with  the  consent  of  the  tenants  for  Hfe  or  the  survivor, 
it  was  held  by  Sir  W.  P.  Wood,  V.-C,  that  the  power  ceased  as 
soon  as  the  property  had  vested  absolutely  in  the  children,  although 
one  of  the  tenants  for  hfe  was  still  hving  (<). 

"  And  here  it  may  be  observed,"  continues  Mr.  Jarman  (tt),  "  that  Husband  and 
where  (m)  real  estate  was  devised  upon  trust  for  sale,  and  the  ^„veyXnd 

(?)  Triquet  v.  Thornton,  13  Ves.  345.  4  Ch.  D.  454  ;  Biggs  v.  Peacock,  22  Ch. 

(qq)  In  Triquet  v.  Thornton  the  D.  284. 
interest  was  reversionary  (ante,  p.  760),  (tt)  First  ed.  p.  537. 
and  no  question  arose  as  to  the  ulti-  (u)  May  v.  Boper,  4  Sim.  360.  This 
mate  devolution  of  the  fund.  Mr.  doctrine  is  sometimes  made  use  of  (in 
Jarman's  statement  on  this  point  does  cases  not  falling  within  the  Married 
not  seem  to  be  borne  out  by  the  Women's  Reversionary  Interests  Act, 
authorities.  In  Crabiree  v.  Bramble,  1857,  or  the  Married  Women's  Property 
3  Atk.  680,  Lord  Hardwicke  said  that  Acts)  where  a  married  woman  has  a 
a  person  absolutely  entitled  to  property  reversionary  interest  in  a  fund  of  this 
constructively  converted,  subject  to  a  description,  which,  in  its  character 
prior  life  interest,  could  elect  to  re-  of  personalty,  she  is  incompetent  to 
convert  it,  and  in  Meek  v.  Devenish,  deal  with,  so  as  to  bar  her  con- 
supra,  Malins,  V.-C,  decided  that  a  tingent  right  by  survivorship ;  this 
person  contingently  entitled  could  object  may  be  effected  by  means  of  a 
elect.  Lord  Hardwicke's  dictum  was  deed  (duly  acknowledged  as  to  the  wife) 
cited,  apparently  with  approval,  by  assigning  the  property :  Briggs  v. 
Jessel,  M.R.,  in  Re  Gordon,  6  Ch.  D.  Chamberlain,  11  Hare,  69,  overruling 
531.  The  election  is  of  course  liable  Hobby  v.  Collins,  4  De  G.  &  S.  289 ; 
to  be  defeated  by  an  actual  con-  and  see  Tuer  v.  Turner,  20  Beav.  560  ; 
version  before  the  interest  falls  into  Franks  v.  Bollans,  L.  R.,  3  Ch.  717  ; 
possession  or  becomes  absolute,  as  the  Be  Durrani  and  Stoner,  18  Ch.  D.  106. 
case  may  be.     See  Addenda.  The  doctrine  applies  in  the  case  of  a 

(r)  lie  Lovmian,   [1895]   2   Ch.  348.  married  woman  who  with  her  husband 

See  Hewitt  v.  Wright,  1  Br.  C.  C.  86.  is   entitled   to   a  debt   secured   by  a, 

(s)  Re  Qlassington,  [1906]  2  Ch.  305.  mortgage  of  land  :    Williams  v.  Cooke, 

(t)  Doncaster  v.  Doncaater,  3  K.  &  J.  4  Giff.  343.     Re  Newton's  Trusts,  23 

26.     And  see  Rich  v.  Whitfield,  L.  R.,  Ch.  D.   181,  is  overruled :    Miller  v. 

2  Eq.  583.     But  cf.  Re  Cookes'  Contract,  Collins,  [1896]  1  Ch.  573. 
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x^m-    proceeds  were  to  be  divided  among  several  persons,  one  of  whom 


directed  to  be  was  a  married  woman,  who  (the  estate  being  unsold)  joined  with 
estate!  ^^"^  ^®^  husband  in  levying  a  fine  of  her  share  therein  ;  it  was  held,  that 
the  wife  was,  by  this  means,  barred  of  her  equity  to  a  settlement 
out  of  the  fund.  And  the  same  efEect,  it  is  conceived,  would  now  be 
produced  by  the  husband  and  wife  convejdng  the  property  by  a 
deed  acknowledged  by  her,  according  to  the  statute  of  3  &  4  Will. 
4,  cap.  74,  ss.  77,  79." 

The  doctrine  of  election,  in  the  ordinary  sense  of  the  term, 
cannot,  from  the  nature  of  the  case,  apply  to  personal  property 
which  has  been  bequeathed  upon  trust  for  sale.  But  in  such 
a  case  the  beneficiaries,  if  absolutely  entitled  and  sui  juris,  can 
elect  to  take  the  property  in  specie,  so  as  to  put  an  end  to  the 
trust  for  sale  (v). 


Election  to 
take  personal 
property  in 
specie. 


Destination 
of  undisposed 
of  interests  in 
property 
directed  to  be 
converted. 


VI. — Destination  of  undisposed-of  Interests  in  Property 
directed  to  be  Converted. — A.  Doctrine  of  Conversion  as  between 
Claimants  under  WiN,,  and  Real  and  Personal  Represeniatives  of 
Testator. — "  It  is  clear,"  says  Mr.  Jarman  (w), "  that,  where  a  testator 
directs  real  estate  to  be  converted  into  money,  for  certain  purposes, 
and  the  trusts  of  the  will  directing  the  application  of  the  money, 
either  as  originally  created,  or  as  subsisting  at  the  death  of  the 
testator,  do  not  exhaust  the  whole  beneficial  interest,  such  unex- 
hausted interest,  whether  the  estate  be  eventually  sold  or  not  (a;), 
belongs  to  the  heir  as  real  estate  undisposed  of  (y).  The  heir  is 
excluded,  not  by  the  direction  to  convert,  but  by  the  disposition  of 
the  converted  property,  and  so  far  only  as  that  disposition  extends. 
Thus,  in  Wilson  v.  Major  {z),  where  lands  were  given  by  a  testator 
to  his  wife  upon  trust  to  sell  and  invest  the  money  upon  security  at 
interest,  and  he  gave  and  bequeathed  the  interest  and  dividends 
of  the  same  to  the  use  of  his  said  wife,  without  making  any  ulterior 
disposition  of  the  fund,  Sir  W.  Grant,  M.R.,  held  that,  there  being 


(v)  Be  Douglas  and  Powell's  Con- 
tract, [1902]  2  Ch.  296. 

(w)  Krat  ed.  p.  553.  Compare  the 
doctrine  of  lapse  as  applied  to  charges 
on  land,  ante,  p.  439. 

{x)  See  Hill  v.  Code,  1  V.  &  B.  173. 

iy)  2  Vem.  571  ;  ib.  645  ;  3  P.  W. 
20 ;  2  Dick.  500  ;  1  Br.  C.  C.  503  ;  2 
Br.  C.  C.  589  ;  3  B.  C.  C.  355  ;  4  B.  C.  C. 
411 ;  2  Ves.  jun.  271  ;  ib.  683  ;  3  Ves. 
210  ;  4  Ves.  542;  ib.  803  ;  10  Ves.  500  ; 
11  Ves.  87  ;  ib.  205  ;  12  Ves.  413  ;  16 
Ves.  188  ;  18  Ves.  156  ;  1  V.  &  B.  173  ; 
ib.  410  ;   2  V.  &  B.  294 ;   2  Kee.  564  ; 


1  R.  &  My.  752 ;  5  My.  &  Cr.  125 ;  4 
Y.  &  C.  507.  The  most  important  of 
the  oases  thus  cited  by  Mr.  Jarman, 
including  Achroyd  v.  Smithson,  are 
referred  to  in  detail,  post,  in  this  section. 
The  case  of  Ogle  v.  Cook,  cited  1  Br.  C. 
C.  512,  had  been  considered  as  a  solitary 
exception  to  this  class  of  oases ;  but 
it  was  afterwards  discovered  that  the 
very  point  which  was  alleged  to  have 
made  it  so  was  left  undecided.  See 
R.  L.,  cited  2  Ves.  jun.  686. 

(2)  11  Ves.  205  ;    see  also  Robinson 
V.  Taylor,  2  Br.  C.  C.  589. 
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no  declaration  of  the  trust  of  the  money  beyond  the  Ufe  of  the  wife,    chap.  xxn. 
it  resulted  to  the  testator's  heir. 

"  And  the  same  principle,  it  is  now  settled,  apphes  in  the  con-  Principle 
verse  case  of  money  being  directed  to  be  laid  out  in  land,  which  whether  land 
is  then  devised  for  a  hmited  estate  only ;  the  fund  ultra  that  interest,  or  money  U 
though  eventually  turned  into  land,  goes  as  personal  estate  undis-  conversion" 
posed  of  to  the  residuary  legatee  or  next  of  kin  of  the  testator,  on 
the  ground  that  the  will  operates  to  convert  the  fund  so  far  only  as  it 
disposes  of  it." 

Thus,  in  Cogan  v.  Stephens  (a),  where  the  testator  directed  his 
executors  immediately  to  lay  out  the  sum  of  30,000?.  in  the  pur- 
chase of  an  estate,  the  income  of  which  he  settled  on  one  for  hfe, 
with  remainder  to  others  in  tail,  subject  to  which  the  estate  (which 
was  to  be  purchased  and  always  run  in  the  testator's  name)  was 
given  to  a  charity.  The  money  was  not  laid  out,  and  the  gift  to  the 
charity  being  void  under  the  Statute  of  Mortmain,  and  the  prior 
Umitations  having  determined,  it  was  held  by  Sir  C.  Pepys,  M.R., 
that  the  next  of  kin,  and  not  the  heir  at  law  of  the  testator,  was 
entitled  to  the  fund. 

The  same  principle  was  followed  by  Lord  Langdale,  M.R.,  in 
Hereford  v.  Ravenhill  (b). 

It  sometimes  happens  that  a  testator  devises  his  lands  by  way  Interim 
of  executory  hmitation,  so  that  the  vesting  is  in  suspense,  and  '"""^^  °^ 
bequeaths  personalty  upon  trust  to  be  invested  in  the  purchase  of  be  laid  out  in 
land  to  be  settled  to  the  same  uses.     In  such  a  case,  so  long  as  the  £J,'ij  ^^^ 
vesting  is  in  suspense,  the  rents  of  the  devised  lands  belong  to  the 
testator's  heir  at  law,  and  it  was  at  one  time  supposed  that  the 
same  rule  apphed  to  the  income  of  the  personalty  (c),  but  this  error 
was  corrected  in  accordance  with  the  principles  laid  down  in 
Achroyd  v.  Smithson  {d),  and  it  is  now  settled  that  in  the  case 
supposed  the  income  of  the  personalty  follows  the  corpus  (e). 

The  general  rule  above  stated  also  apphes,  as  Mr.  Jarman  points  Lapsed 
out   (/),    "  where   the    testator's    disposition    of    the    converted  p^ooeeds  of 

(a)  1  Beav.  482,  n. ;  5  L.  J.  (N.  S.)  Eedesdale,  3  Dow,  207  (see  also  4  Br.   \^^^  f '**« 

Ch.  17  ;    Head  v.  Oodlee,  Johns.  536  ;  C.  C.  527),  are  thus  virtually  overruled,   devolves  to 

Countess   of   Bective    v.    Hodgson,    10  (c)  Hopkins    v.     Hopkins,     Ca.     t.   "■• 

H.  L.  C.  656.  Talbot,  44  ;    1  Atk.  580,  Hawkins  on 

(6)  1  Beav.  481  ;  Hereford  v.  Haven-  Wills,  app. 

hill,    5    Beav.    51.     The  decision   in  (d)  1  Br.  C.  C.  503,  post,  p.  766. 

Fletcher    v.    Chapman,    3    Br.    P.    C.  (e)  Bective  v.  Hodgson,  10  H.  L.  C. 

Toml.    1,   where,    however,    no   claim  656. 

appears   to   have  been   made   by  the  (f)  Krst  ed.  p.  555. 
next  of  kin,   and  a  dictum  of  Lord 
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Effect  of 
failure  of 
devise  by  con- 
tingency or 
illegality. 

Failure  of 
disposition  of 
real  and  per- 
sonal estate 
respectively. 


property,  though  originally  complete,  has  partially  failed  in  event 
by  the  decease  of  any  one  of  the  objects  in  the  testator's  lifetime ;  in 
which  case  the  interest  comprised  in  the  lapsed  gift  devolves  to  the 
person  who  would  have  been  entitled  to  the  entire  property,  if  the 
testator  had  died  wholly  intestate  in  regard  thereto. 

"  The  title  of  the  heir,  under  such  circumstances,  to  a  lapsed 
share  of  real  estate  directed  to  be  sold,  was  estabhshed  in  Ackroyd 
v.  Smithson  {g),  well  known  as  containing  the  celebrated  argument 
of  Lord  Bldon  (then  Mr.  Scott),  which  Lord  Thurlow  admitted  to 
have  changed  his  opinion.  The  testator  devised  all  his  real  and 
personal  estate  in  trust  to  be  sold  and  converted  into  money,  to  pay 
debts,  legacies,  and  funeral  expenses ;  and  the  overplus  to  be  paid  to 
certain  persons  (to  whom  he  had  bequeathed  pecuniary  legacies),  in 
proportion  to  their  respective  legacies.  Some  of  these  legatees  died 
in  the  testator's  hfetime  ;  and,  on  a  question  whether  their  lapsed 
shares  belonged  to  the  heir  at  law  or  next  of  kin  of  the  testator,  Lord 
Thurlow  at  first  incUned  to  the  opinion  that  the  next  of  kin  were 
entitled,  but,  upon  further  argument,  his  Lordship  decided  in  favour 
of  the  heir.  He  said,  that  he  used  to  think,  when  it  was  necessary 
for  any  of  the  purposes  of  the  testator's  disposition,  to  convert 
land  into  money,  that  the  undisposed-of  money  would  be  personalty ; 
but  the  cases  fully  proved  the  contrary.  It  would  be  too  much, 
he  observed,  to  say,  that  if  all  the  legatees  had  died,  the  heir  coxild, 
as  he  certainly  might,  prevent  a  sale  ;  and  yet  that,  because  a  sale 
was  necessary,  the  heir  should  not  take  the  undisposed  part  of  the 
produce. 

"  So,  if  the  produce  of  real  estate  directed  to  be  sold  be  disposed 
of  in  a  certain  event  which  does  not  happen,  or  for  a  purpose  which 
is  illegal,  the  beneficial  interest  comprised  in  the  contingent  or 
illegal  gift  which  thus  fails  devolves  to  the  heir. 

"  And  it  is,  of  course,  immaterial  that  the  testator  has  combined 
his  personal  estate  in  the  same  gift  with  the  proceeds  of  the  real 
estate ;  the  efEect  in  such  case  being  that,  by  the  failure  of  the 
intended  disposition,  the  real  estate  descends  to  the  heir,  and  the 
personalty  devolves  to  the  next  of  kin  of  the  testator.  Thus,  in 
Jessopp  V.  Watson  (h),  where  a  testator  directed  a  mixed  fund, 
composed  of  the  produce  of  his  real  and  personal  estate,  to  be 


(g)  1  Br.  C.  C.  503.  On  the  question 
whether,  where  the  Court  or  a  trustee 
sella  more  than  necessary  of  the  estate 
of  a  Uving  owner,  there  is  an  equity  to 
reconvert  for  his  heir,  see  Steed  v. 
Precce,L.  R.,  18  Eq.  192,  and  the  other 


cases  cited,  ante,  p.  732. 

(A)  1  My.  &  K.  665  ;  see  also  Roberts 
v.  Walker,  1  R.  &  My.  752  ;  Edwards  v. 
Tuck,  23  Beav.  268 ;  Bedford  v.  Bedford, 
35  ib.  584. 
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applied  to  certain  specified  purposes,  and  the  residue  to  be  divided 
equally  among  Ms  children  or  child  at  twenty-one,  if  sons,  and 
twenty-one  or  marriage,  if  daughters ;  and  if  no  such  child,  to 
such  person  or  persons  as  he  should  by  his  codicil  appoint.  The 
testator  died  without  having  made  a  codicil,  leaving  an  only 
daughter  his  heir,  who  died  under  twenty-one,  intestate  and 
unmarried.  Sir  J.  Leach,  M.E.,  held,  that  so  much  of  the  residuary 
fund  as  was  constituted  of  real  estate,  descended  to  the  daughter 
as  heir  at  law  (i),  and  that  so  much  as  was  constituted  of  per- 
sonalty devolved  to  and  was  divisible  among  the  persons  entitled 
under  the  Statute  of  Distributions  to  the  personal  estate  of  the 
testator. 

"  So,  in  the  case  of  Eyre  v.  Marsden  (j),  where  a  testator  gave 
his  real  and  personal  estate  to  trustees  upon  trust,  at  any  time 
after  his  decease,  to  sell  and  convert  the  property,  and  during  the 
lives  of  his  children  to  accumulate  the  annual  income  ;  and,  after 
the  decease  of  such  surviving  child,  he  gave  the  produce  of  the  real 
and  personal  estate  (directing  such  part  as  had  not  been  previously 
converted,  to  be  then  converted),  to  his  grandchildren.  One  of  the 
children  having  survived  the  testator  more  than  twenty-one  years, 
the  trust  for  accumulation  became  void  for  the  excess  under  the 
statute  of  39  &  40  Geo.  3,  c.  98  (I),  and  the  income  being  held  to 
be  thenceforth  undisposed  of  during  the  hfe  of  the  surviving  child, 
was  claimed  by  the  next  of  kin  of  the  testator,  as  well  of  the  proceeds 
of  the  real  as  the  personal  estate,  on  the  ground  that  there  was  an 
absolute  conversion.  But  Lord  Langdale,  M.R.,  decided  that  it 
belonged  to  the  heir,  observing  that  the  sale  was  directed  for  the 
purposes  of  the  will,  and  for  the  benefit  of  the  legatees,  not  for  the 
benefit  of  the  next  of  Mn,  whose  claim  was  therefore  confined  to 
the  income  of  the  personal  estate. 

"  The  position  that  the  heir  is  not  excluded  by  any  conversion.  Distinction 

however  absolute,  mav  seem,  indeed,  to  be  indirectly  encountered  between 

_  '         •;  ...  conversion 

by  those  cases  in  which  a  distinction  has  been  carefuUy  drawn  to  all  intents 

between    absolute    and   quaHfied    conversion    (m).    The   learned  oonyersion 

Editor  of  Peere  WiUiams's  Reports,  in  a  note  which  has  often  for  purposes 

been  referred  to  with  commendation  (w),  states  the  question  in 

(i)  But   apparently   as   personalty ;  trust, 

see  Re  Richerson,  [1892]  1  C!h.  p.  382.  (I)  The  Thellusson  Act,  ante,  p.  377. 

(;)  2  Kee.  664,  cited  ante,  p.  390.  (m)  Wright  v.  Wright,  16  Ves.  188. 

See  also  Re  Perkins,  [1909]  53  Sol.  J.  (m)  Cruse  v.  Barley,  3  P.  W.  20,  Mr. 

698.     In  both  of  these  cases  conversion  Cox's  n. 
took  place  under  a  power,  not  under  a 
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those  cases  to  be,  '  whether  the  testator  meant  to  give  to  the  pro- 
duce of  the  real  estate  the  quaUty  of  personalty  to  all  intents, 
or  only  so  far  as  respected  the  f articular  fwrfoses  of  his  will.' 
There  seems  to  be  no  ground  to  except  to  this  statement  of  the 
doctrine,  provided  that,  by  an  indication  of  intention  to  give  to 
real  estate  the  quality  of  personalty  '  to  all  intents,'  we  are  allowed 
to  understand  something  very  special  and  unequivocal,  amount- 
ing, in  efiect,  not  merely  to  a  disposition  of  the  fund  as  personalty 
to  the  legatees  named  in  the  will,  but  to  an  alternative  gift  to  the 
persons  entitled  by  law  to  the  personal  estate,  in  the  event  of  the 
failure  of  the  intended  disposition.  Unless  such  an  interpretation 
be  given  to  the  terms  of  this  proposition,  it  must,  however  respect- 
able the  authority  from  which  it  proceeded,  be  pronounced  to  be 
not  strictly  accurate  ;  at  aU  events,  it  is  not  an  expUcit  statement 
of  the  rule,  and  requires,  it  is  conceived,  in  order  to  be  a  safe  guide 
in  its  apphcation,  the  following  explanatory  addition  :  '  But  that 
every  conversion,  however  absolute  in  its  terms,  will  be  deemed  to 
be  a  conversion  for  the  purposes  of  the  will  only,  unless  the  testator 
distinctly  indicates  an  intention  that  it  is,  on  the  failure  of  those 
purposes,  to  prevail  as  between  the  persons  on  whom  the  law  casts 
the  real  and  personal  property  of  an  intestate,  namely,  the  heir 
and  next  of  kin.'  The  respective  claims  of  his  own  representatives, 
it  may  be  confidently  affirmed,  are,  in  such  cases,  not  in  the  con- 
templation of  the  testator,  who  always  calculates  on  his  legatees 
surviving  him  "  (o). 

Accordingly,  it  is  now  settled,  that  neither  a  direction  that  the 
proceeds  of  the  sale  of  land  shall  be  deemed  personal  estate  (p), 
nor  such  a  direction  joined  with  an  express  declaration  that  the 
heir  at  law  shall  not  take  in  case  of  lapse  (g),  wiU  exclude  the 
claims  of  the  heir  at  law  as  against  the  next  of  kin.  If  there  is  a 
residuary  bequest,  a  direction  that  the  proceeds  of  the  real  estate 
shall  form  part  of  the  personalty,  will  make  them  pass  by  the 


(o)  In  iJe  Cameron,  26  C!h.  D.  19,  an 
implied  direction  to  use  real  estate 
for  the  purpose  of  carrying  on  a 
business  seems  to  have  been  considered 
as  equivalent  to  a  trust  for  conversion 
pro  tanto  so  as  to  bring  the  undisposed- 
of  profits  within  the  principle  oiAckrcyyi 
V.  Smithaon. 

ip)  Taylor  v.  Taylor,  3  D.  M.  &  G. 
190,  overruling  Phillips  v.  Phillips,  1 
My.  &  K.  649 ;  and  see  Bobinson  v. 
London  Hospital,  10  Hare,  19  ;  Gordon 
V.  Atkinson,  1  De  G.  &  S.  478  ;  Flint  v. 


Warren,  16  Sim.  124 ;  Shallcross  v. 
Wright,  12  Beav.  505 ;  Hopkinson  v. 
Ellis,  10  ib.  169  ;  Williams  v.  Williams, 
5  L.  J.  (N.  S.)  Ch.  84  ;  Collins  v.  Wake- 
man,  2  Ves.  jun.  683  (as  to  the  lOOOZ.). 
But  Jessel,  M.R.,  though  he  admitted  it 
was  so  settled,  yet  thought  such  a 
direction  might  well  have  been  held  to 
mean  that  the  next  of  kin  should  take. 
Court  V.  Buckland,  1  Ch.  D.  610. 

iq)  Fitch   V.    Weber,   6   Hare,    145; 
Sykes  v.  Sykes,  L.  R.,  4  Eq.  200. 
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residuary  bequest  (r).      Even   if   the  testator  gives  a  share   of    chap.  xxn. 
his  residue   to   A.,   who  happens    to  be   his  heir   at  law,   and 
by  codicil  revokes  the  gift,  this  does  not  prevent  A.  from  claim- 
ing such  part  of  the  lapsed  share  of  residue  as  consists  of  real 
estate  (s). 

Mr.  Jarman  continues  (t) :   "  Upon  the  principle  that  real  estate  As  to  conver- 
directed  to  be  sold  is  converted  only  for  the  purposes  of  the  will,  ?>onsul^eot- 
it  was  held  by  Sir  W.  Grant  (u),  that  such  a  devise  in  trust  to  pay  simple  con- 
certain  legacies  did  not  throw  open  the  fund  to  simple  contract  '■^^"'^  <l«^'s- 
creditors,  though  he  said  that  a  substantive  and  independent  in- 
tention to  turn  real  estate  into  personalty,  at  all  events,  would 
have  that  effect.     Such  a  conversion,  however,  as  that  referred  to 
by  his  Honor,  must  be  of  a  special  kind.     It  must  have  no  specified 
object,  for  a  specification  of  the  object,  we  see,  will  confine  it ;  or 
it  must  contain  some  expressions  shewing  that  it  is  not  so  con- 
fined.    In  short,  it  must  be  manifest  that  the  property  is  to  be 
considered  as  personalty  quoad  this  purpose,  or,  in  other  words, 
that  the  fund  is  intended  to  be  subjected  to  the  claims  of  simple 
contract  creditors." 

Again,  where  a  testator,  having  devised  lands  to  trustees  upon  Trustees  en- 
trust for  sale,  did  not  dispose  of  the  surplus  proceeds,  and  died  ^^  ^^^  ^^^ 
without  heir  or  next  of  kin,  it  was  held  that  the  Crown  had  no  title 
to  the  surplus  proceeds,  (as  it  would  have  had  if  they  had  been 
personalty,)  but  that  the  trustees  were  entitled  to  retain  them  for 
their  own  benefit  (-y). 

In  further  confirmation  of  the  principle  in  question,  it  is  now  Astoprooeeds 

settled  that  the  undisposed-of  residue  of  money  to  arise  from  the  °^  ^^^^  estate, 
.  ^  •'  passing  under 

sale  of  real  estate  will  not  pass  under  a  general  bequest  of  per-  a  residuary 

sonalty  in  the  same  will,  unless  the  testator  expressly  declares  that  ""l'^^^'- 

it  shall  be  considered  as  part  of  his  personal  estate,  or  unless  such 

(r)    Infra.       As    to    the     case    of  by  an  owner  in  fee  simple  to  A.  for  life 

Countess  of  Bristol  v.  Hungerford,  cited  with  no  devise  over ;   the  testator  died 

by  Mr.  Jarman  under  a  misapprehension  in  1882  without  an  heir.     The  land  was 

as  to  the  nature  of  the  decision,  see  sold  by  A.  under  the  powers  of  the 

ante,  p.  702.  Settled  Land  Acts,  and  a  fund  repre- 

(s)  Gordon  v.  Atkinson,  1  De  G.  &  S.  senting  the  proceeds  of  sale  remained 

478.  in  the  hands  of  the  trustees ;    on  the 

(t)  First  ed.  p.  561.  death  of  the  tenant  for  life  it  was  held 

(m)  Oibbs  V.  Ougier,  12  Ves.  413.  that  the  fund  was  money  which  vested 

(v)  Taylor  v.   Haygarth,  14  Sim.  8.  in  the  Crown  as  bona  vacantia.     Keke- 

See  also  Oradock  v.  Owen,  2  Sm.  &  Gif.  wich,  J.,  distinguished  the  case  from 

244,  245.     In  the  case  of  deaths  since  Taylor  v.  Haygarth  on  the  ground  that 

the  14th  August  1884,  the  Intestates  in  the  latter  case  there  was  an  express 

Estate   Act,    1884,    applies.        In   Re  trust  for  sale. 

Bond,  [1901]  1  Ch.  15,  land  was  devised 
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Berry  v. 
Usher. 

Realjfund 
will  not  pass 
under  a 
bequest  o£ 
personalty. 


Dixon  V. 
Dawson. 


an  intention  can  be  collected  from  the  force  and  meaning  of  the 
expressions  used  by  the  testator  through  the  whole  will  (w). 

Thus,  in  Berry  v.  Usher  {x),  the  appointment  of  two  persons  as 
joint  residuary  executrix  and  executor,  was  held  not  to  give  them 
the  proceeds  of  real  estate  directed  to  be  sold.  And  in  Maugham 
V.  Mason  («/),  where  A.  devised  freehold  chambers  to  trustees  and 
their  heirs,  upon  trust  to  sell,  and  apply  the  money  arising  by  such 
sale  towards  payment  of  the  legacies  by  his  will  bequeathed ; 
and  the  rents,  until  sold,  to  be  apphed  to  the  same  uses  ;  and  after 
giving  certain  legacies,  the  testator  then,  as  to  all  the  residue  of 
his  personal  estate,  after  payment  of  his  debts,  &c.,  bequeathed  the 
same  to  trustees,  upon  trust  to  convert  the  said  residue  into 
money,  and  lay  the  same  out  as  therein  mentioned.  Sir  W.  Grant 
held  that  the  produce  of  the  sale  of  the  real  estate,  after  payment 
of  the  legacies,  resulted  to  the  heir,  and  did  not  pass  under  the 
residuary  bequest. 

This  construction,  it  will  be  observed,  was  somewhat  aided  by 
the  circumstance  of  the  trust  being  to  convert  the  residue  into 
money,  which  could  not  strictly  apply  to  the  money  produced  by 
the  real  estate ;  but  the  M.E.,  though  he  adverted  to  this  cir- 
cumstance, decided  the  case  upon  the  general  principle,  that  where 
there  was  a  direction  to  sell  land  for  a  particular  purpose,  the 
surplus  did  not  form  "  part  of  the  personal  estate,  so  as  to  pass  by  the 
residuary  bequest." 

So,  in  Dixon  v.  Dawson  (z),  the  testatrix  devised  and  bequeathed 
her  real  and  personal  estate  upon  trust  to  sell  and  convert,  and  out 
of  the  proceeds  of  the  real  estate  to  pay  her  debts  and  testamentary 
expenses,  and  also  certain  legacies  and  annuities,  and  in  case  the 
proceeds  should  be  insufficient,  then  to  pay  the  same  out  of  the 
personal  estate,  and  she  also  bequeathed  legacies  to  charities  to  be 
paid  out  of  her  personal  estate,  and  then  proceeded  thus  : — "  Should 
any  part  of  my  personal  estate  and  effects  still  remain  undisposed 
of,  after  satisfying  all  my  just  debts  and  personal  and  other  in- 
cidental expenses,  and  providing  for  the  said  charities  herein 
mentioned,  and  paying  the  several  legacies  or  sums  of  money  herein 
bequeathed  or  directed  to  be  paid  thereout,  then  upon  trust  that  my 
said  trustees  shall  pay  and  transfer  the  residue  and  remainder  of 


(w)  See  per  Six  J.  Leach,  in  Phillips 
V.  Phillips,  1  My.  &  K.  661.  See  also 
Sprigg  v.  Sprigg,  2  Vem.  394,  where 
land  was  devised  to  be  sold,  and  thereout 
to  pay  a  contingent  legacy,  which 
failed,  and  the  residue  to  B. ;    it  was 


held  that  B.,  and  not  the  heir,  benefited 
by  the  failure  of  the  legacy  ;  otherwise, 
if  it  had  been  an  absolute  legacy. 

(x)  n  Ves.  87. 

(y)  1  V.  &  B.  410. 

(«)  2  S.  &  St.  327. 
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my  said  estate  and  effects  not  hereby  otherwise  disposed  of  unto,    chap.  xxn. 
&c."     ItwasdecidedbySir  J.  Leach,  V.-C,  that  the  last  gift  did  not 
include  the  residue  of  the  proceeds  of  the  real  estate,  and  that  the 
heir  at  law  was  entitled. 

And  in  Collis  v.  Robins  (a),  where  the  testator  devised  real  estate  Collis  v. 
upon  trust  for  sale,  and  out  of  the  proceeds  and  the  rents  in  the  ^°*™*- 
meantime  to  pay  the  testator's  debts  and  the  trustees'  costs  and 
certain  legacies,  and  the  will  then  proceeded,  "  and  as  to  aU  and 
singular  my  ready  monies  and  securities  for  money  to  me  belong- 
ing, and  all  other  my  personal  estate  and  effects  whatsoever  and 
wheresoever  the  same  may  be  at  the  time  of  my  decease,  I 
give  and  bequeath,  &c,"  Sir  J.  K.  Bruce,  V.-C,  held  that  the 
surplus  of  the  proceeds  of  the  real  estate  belonged  to  the  heir 
at  law. 

"  But  it  is  clear,"  says  Mr.  Jarman  (b),  "  that  if  there  be  a  Conversion  to 
declaration  that  the  money  arising  from  the  sale  shall  be  considered  effeoteTw 
as  part  of  the  testator's  personal  estate,  it  will  pass  under  a  general  declaration 

1  i_     J  ij_     •     J.1  -n  /  \  that  proceeds 

bequest  ot  personalty  in  the  same  will  (c) .  o£  realty 

"  And  it  seems,  that  where  the  testator  has  blended  the  proceeds  shall  be 
of  the  real  and  personal  estates  in  regard  to  one  legatee  taking  a   or  by  blend- 
temporary  interest,  it  is  to  be  inferred  that  he  does  not  intend   '"S  real  and 
,111  1  1  T      1       •  personal 

them  to  be  subsequently  severed  ;  and  accordmgly,  m  such  a  case,  estates. 

very  sUght  circumstances  wiU  suffice  to  extend  a  bequest  appKcable 
in  terms  to  the  personalty  only,  to  the  produce  of  the  real  estate,  in 
order  to  avoid  such  severance.  Thus,  where  (d)  a  testator  gave  his 
real  estate  and  the  residue  of  his  personalty  to  trustees,  to  sell  and 
convert  the  same,  and  invest  the  proceeds,  and  then  gave  the 
interest,  dividends  and  produce  of  the  whole  of  his  real  estate,  and 
of  the  residue  of  his  personalty,  to  his  wife  for  hfe,  and  after  her 

(o)  1    De   G.    &   S.    131.     See   also  held,   that  where  a  testator   had  de- 

Brown  v.  Bigg,  7  Ves.  279,  stated  ante,  vised  real  estate  in  trust   to  be  sold, 

p.  741.  and  directed  the  produce  to  be  applied 

(6)  First  ed.  p.  566.  in  payment  o£  the  incumbrances  on  the 

(c)  For  this  proposition  Mr.  Jarman  estate,  and  the  remainder  to  be  con- 

eites  Collins  v.   Wakeman,  2  Ves.  jun.  sidered  as  part  of  the  residue  of  his 

683  (stated  post,  p.  781,  on   another  personal  estate,  and  then  bequeathed 

question),  but  the  point  does  not  seem  the  residue    of    his    personalty   after 

to  have  been  argued  for  the  heir.     The  payment  of  his  debts,  the  fund  was 

prinoiple,however,  is  clearly  established,  subjected  to  the  debts.     Sir  W.  Grant, 

or  rather  taken  for  granted,  in  several  in  Oibbs    v.   Ougier,   supra,   expressed 

modem  cases  :    Bobinson   v.    London  his  doubt    of    the    soundness   of    the 

Hospital,    10    Hare,     19 ;  Bright     v.  decision,    but     it   was    approved     in 

Larcher,  3  De  G.  &  J.  148  ;  Field  Bright  v.  Larcher  and  Field  v.  Peckeit. 
v.    Peckett,   29  Bea.    568.     In  Kidney  (d)  Byam  v.  Munton,!  JX.  &  My.  503. 

V.  Coussmaker  (1  Ves.  jun.  436),  it  was 
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decease  he  gave  one  moiety  of  the  interest,  dividends  and  produce 
of  the  residue  of  his  personal  estate  and  effects,  or  the  securities  on 
which  the  same  should  be  invested,  to  his  brother  M.,  his  executors, 
administrators,  and  assigns,  and  he  gave  the  other  moiety  of  the 
interest,  dividends  and  produce  of  the  residue  of  his  personal  estate 
and  effects,  or  the  securities  on  which  the  same  should  be  invested, 
to  his  sister-in-law  B.  for  Hfe ;  and,  after  her  decease,  he  gave  the 
whole  of  the  principal  of  such  moieties,  or  the  whole  residue  of  his 
estate  whatsoever  and  wheresoever,  and  the  securities  on  which  the 
same  should  be  invested,  to  his  said  brother  M.,  his  heirs,  executors, 
administrators  and  assigns ;  and  the  question  being  whether  the 
sister-in-law  was  entitled  to  a  moiety  of  the  income  arising  from 
the  proceeds  of  the  real  estate.  Sir  J.  Leach,  M.R.,  decided  in  the 
affirmative  "  (e). 

The  blending  of  the  proceeds  of  the  two  estates  for  any  purpose 
not  exhausting  the  whole,  is  always  taken  as  rendering  probable  an 
intention  that  they  shall  be  kept  together  throughout,  and  as 
inviting  such  a  construction  of  subsequent  words  of  gift  as  will 
carry  that  intention  into  efiect.  Thus,  in  Court  v.  Buckland  (/), 
where  a  testator  devised  and  bequeathed  his  real  and  the  residue  of 
his  personal  estate  in  trust  to  sell,  and  to  dispose  of  the  net  moneys 
to  arise  from  such  real  and  residuary  personal  estate  (after  payment 
of  debts  and  legacies)  according  to  the  trusts  thereinafter  declared 
concerning  the  same.  He  then  declared  that  until  sale  the  real  and 
personal  estate  should  be  subject  to  the  trusts  thereinafter  declared 
concerning  the  said  net  moneys,  and  that  the  rents  and  annual 
produce  thereof  should  be  deemed  income  for  the  purposes  of  the 
same  trusts,  and  that  the  real  estate  should  be  transmissible  as 
personal  estate.  The  testator  then  directed  a  sum  to  be  set  apart 
out  of  the  said  net  moneys  to  answer  a  hfe  annuity,  subject  to  which 
it  was  to  form  part  of  his  residuary  personal  estate  ;  and,  subject  to 
the  annuity  and  to  legacies  and  debts,  the  testator  directed  his 
trustees  to  stand  possessed  of  his  residuary  personal  estate  in  trust 
as  to  one  moiety  for  his  son,  and,  as  to  the  other,  for  his  daughter  and 
her  children.  Jessel,  M.R.,  held  that  the  net  proceeds  of  the  real 
estate  were  included  in  the  trusts  of  the  "  residuary  personal 
estate." 


(e)  See  Wall  v.  Colshead,  2  De  G.  &  (/)  1  Ch.  D.  605.     See  also  Spencer 

J.  683,  post,  and  De  Beauvoir  v.   De  v.  Wilson,  L.  R.,  16  Eq.  oOl  ;  Norreys 

Beauvoir,  3  H.   L.   C.   524,  stated  in  v.  Franks,  Ir.  R.,  9  En.  18. 
Chap.  XL. 


UNDISPOSED-OF    INTERESTS    IN    PROPERTY    TO    BE    CONVERTED. 


773 


Again,  in  Singleton  v.   Tomlinson  {g),  a  testator  directed  his    chap.  xxn. 
executors  to  pay  his  funeral  expenses  and  debts  "  out  of  the  pro-  Effect,  after 
ceeds  of  his  property."    He  then  recited  that  he  was  possessed  of  l>lendig,  of 
"landed  and  chattel  property,"  and  directed  his  executors  to  sell  "residuary'' 
his  "  landed  estates  "  for  the  best  price.    He  gave  certain  legacies  ;  l^g**ee." 
he  specifically  devised  a  certain  estate  ;  and  specifically  bequeathed 
his  plate  and  furniture  ;   and  concluded,  "  I  constitute  A.  my  re- 
siduary legatee."     It  was  held  in  the  House  of  Lords  that  A.  was 
entitled  to  the  surplus  proceeds  of  the  real  estate,  as  well  as  of  the 
personal  estate,  after  payment  of  the  funeral  expenses,  debts  and 
legacies  {h). 

At  the  present  day,  the  question  must  be  treated  as  one  purely 
of  construction,  unaffected  by  any  special  indulgence  to  the  heir. 
No  case,  indeed,  has  gone  further  against  the  heir  than  the  early 
one  of   Mallabar  v.  Mallabar  (i),  where  a  testator   devised  and 


(?)  3  App.  Ca.  404.  See  also  Wildes 
V.  Davies,  1  Sm.  &  Gif.  482,  and  other 
oases,  post,  Chap.  XXVII.  In  Qriffiths 
V.  Pruen,  11  Sim.  202,  the  gift  was  of 
"  any  sum  appearing  after  fulfilling  " 
the  will,  an  expression  as  properly  ap- 
plicable to  the  proceeds  of  real  estate 
as  to  personalty.  And  see  Bromley  v. 
Wright,  7  Hare,  334. 

(h)  In  this  case,  the  heir  at  law  relied 
on  Kellett  v.  Kellett  (1  Ba.  &  Be.  533, 
3  Dow,  248),  where  u.  testator  be- 
queathed legacies  to  several  children  ; 
he  bequeathed  his  interest  in  certain 
lands  to  A.,  and  then  proceeded  as 
follows  : — "  The  remainder  of  my 
properties  I  devise  to  my  executors  to 
make  good  the  above  sums  and  the 
following  sums,  that  is  to  say  "  :  and 
then,  after  enumerating  other  legacies, 
he  concluded  thus : — "  And  I  also 
ordain,  appoint  and  devise  the  said 
W.  G.  and  H.  executors  to  this  my  last 
will  and  testament ;  also  my  residuary 
legatees,  share  and  share  alike."  It 
was  contended  by  the  executors  that 
the  real  estates  were  by  the  will,  and 
for  the  purposes  of  it,  turned  into 
personal  estate,  to  the  residue  of  which 
they  were  entitled ;  or  that  if  there 
was  no  such  conversion,  yet,  by  the 
manifest  intention  of  the  testator,  they 
were  legally  and  beneficially  entitled 
to  such  parts  of  the  estates  as  should 
remain  after  payment  of  the  debts, 
legacies,  &o.,  except  the  estates 
specifically  devised  to  A.  But  Lord 
Manners  held  that  the  intention  was 
not  made  plain  enough  to  disinherit 
the  heiri     The  executors  appealed  to  the 


House  of  Lords,  reljdng  principally  on 
the  argument,  that  by  constituting 
them  residuary  legatees,  the  testator 
intended  them  to  take  the  residue  of 
all  that  was  included  under  the  word 
"  properties  "  in  the  preceding  devise  : 
but  the  House  refused  to  disturb  the 
decree.  Lord  Eldon  said,  "  I  should 
very  much  misrepresent  the  state  of 
my  mind  with  respect  to  this  question, 
if  I  did  not  say  that  it  is  a  state  of 
infinite  doubt,  whether,  according  to 
the  rules  of  law,  and  as  collecting 
the  intention  of  the  testator  from  the 
whole  of  the  will,  the  residue  was 
intended  by  the  testator  to  include  the 
real  estate.  It  is  a  whimsical  way 
of  putting  it ;  but  I  feel  a  strong  bias 
towards  the  opinion  that  he  did  mean 
to  include  it.  I  cannot  say  that  the 
decision  in  this  case  is  wrong,  and  I 
cannot  say  that  it  is  right ;  but  as  I 
cannot  say  that  it  is  wrong,  it  appears 
to  me  that  the  decree  ought  to  be 
affirmed."  Lord  Redesdale  expressed 
himself  nearly  to  the  same  effect. 
Although  the  trust  clearly  authorized 
a  sale  to  pay  legacies,  there  was  no 
express  direction  to  sell ;  a  fact  upon 
which  Lord  Manners  laid  great  stress. 
But  although  the  land  was  thus  less 
clearly  treated  as  "  something  that 
was  all  to  be  turned  into  money," 
it  is  reasonably  plain  that  neither  Lord 
Eldon  nor  Lord  Redesdale,  if  the  case 
had  come  originally  before  him,  would 
have  held  that  any  part  of  the  testator's 
"  properties  "  was  undisposed  of. 
(i)  Ca.  t.  Talb.  78. 
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bequeathed  all  his  lands  in  certain  counties  to  his  sister  C,  her  heirs 
and  assigns,  upon  trust  that  the  same  should  be  sold,  and  out  of 
the  moneys  arising  therefrom  all  his  just  debts  paid ;  and  out  of 
the  remainder  of  the  money  he  bequeathed  certain  legacies,  in- 
cluding one  to  the  heir  at  law ;  and  then,  after  his  "  debts  and 
legacies  paid  as  aforesaid,  and  subject  to  the  same,"  the  testator 
gave  the  residue  of  his  personal  estate  to  his  said  sister,  whom  he 
appointed  sole  executrix.  The  produce  of  the  real  estate,  after 
paying  debts,  was  claimed  by  the  heir.  Lord  Talbot  admitted  paml 
evidence  against  him  ;  but  afterwards  decreed,  upon  the  will  itself, 
that  there  was  no  resulting  trust,  and  that  the  executrix  should 
have  the  whole  residue,  including  the  produce  of  the  real  estate. 
"  This  case,"  as  Mr.  Jarman  points  out  (/),  "  has  been  treated  by 
Sir  W.  Grant  as  being  governed  by  its  particular  circumstances  (k), 
and  certainly  the  giving  of  the  residue  '  after  debts  and  legacies 
paid  as  aforesaid,'  afforded  an  argument  that  it  was  intended  to 
include  the  fund  in  question,  which  had  been  expressly  subjected 
to  those  charges." 


Conversion 
to  all  intents 
of  land  speci- 
fically de- 
vised. 


In  Wall  V.  Colshead  [1),  a  testator  devised  several  estates  to  his 
children  severally  for  their  respective  Uves,  and  after  their  death  to 
his  executors  upon  trust  to  seU  and  divide  the  proceeds  equally 
between  their  respective  children  ;  he  gave  the  residue  of  his  pro- 
perty to  two  of  his  children  in  equal  shares,  and  if  any  of  his  children 
died  under  twenty-one,  he  gave  the  part  or  parts  intended  for  such 
child  to  the  survivors  for  Uf e,  and  after  the  decease  of  the  survivors 
or  survivor,  he  gave  sucTi  part  or  parts  to  his  executors  upon  trust 
to  sell  and  pay  the  proceeds  to  their,  his,  or  her  children  ;  two  of 
the  children  died  without  issue  :  it  was  held  by  Knight  Bruce 
and  Turner,  L.JJ.,  though  not  without  some  hesitation,  that  the 
testator  intended  a  conversion  out  and  out,  and  not  only  for  the 
purpose  of  division  between  the  children  of  the  tenants  for  Hfe. 


Heir  takes  as 
personalty — 
where. 


B. — Doctrine  of  Conversion  as  between  Persons  claiming  under 
Heir  or  Next  of  Kin. — "  It  is  observable,"  says  Mr.  Jarman  (m), 
"  that  where  a  partial  undisposed-of  interest  in  real  estate  directed 
to  be  sold  results  to  the  heir  at  law  of  the  testator,  it  becomes 


(?)  Krat  ed.  p.  563. 

{k)  In  Maugham  v.  Mason,  1  V.  &  B. 
416,  stated  ante,  p.  770.  See  also 
the  observations  of  Sir  J.  Leach,  M.R., 
in  Phillifs  v.  Phillifs,  1  My.  &  K.  660, 


and  Collis  v.  Bobins,  stated  ante,  p.  771. 

(I)  2  De  G.  &  J.  683. 

(m)  First  ed.  p.  568.  Cited  with 
approval  by  Chitty,  J.,  in  Re  Bicherson, 
[1892]  1  Ch.  p.  382. 
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personalty  in  his  hands.  Thus,  in  Wright  v.  Wright  (n),  where  A.  chap,  xxh. 
devised  his  real  estate  in  trust  to  be  sold  to  pay  his  debts,  &c.,  and 
the  residue  in  trust  for  his  daughter,  but  if  she  died  in  the  hfetime  of 
his  wife,  to  his  wife  for  hfe,  and,  at  her  decease,  to  go  as  he  (the 
testator)  should  by  a  codicil  direct.  He  left  no  codicil.  The 
daughter  died  [intestate]  in  the  widow's  hfetime.  The  reversionary 
interest  in  the  fund  expectant  on  the  widow's  decease,  which 
descended  to  the  daughter  as  the  heir  at  law  of  the  testator,  was, 
at  her  death,  claimed  respectively  by  her  administratrix  as  person- 
alty, and  by  her  heir  at  law  as  real  estate.  Sir  W.  Grant,  M.E., 
held,  on  the  authority  of  the  case  of  Hewitt  v.  Wright  (o),  (in 
which  the  same  principle  was  apphed  to  a  disposition  by  deed,) 
that  it  was  personal  estate  in  the  daughter,  and  accordingly  be- 
longed to  her  administratrix.  According  to  the  doctrine  already 
stated  (p),  it  is  clear  that  no  act  on  the  part  of  the  heir  electing 
to  take  such  partial  interest  as  real  estate,  would  avail  to  change 
its  character." 

And  even  where  the  land  itseK  remains  unsold,  it  results  to  the 
heir  as  personal  estate  (q). 

"  But  if  the  purposes  of  the  will  wholly  fail,  as  if  all  the  legatees  Where  the 
of  the  moneys  to  be  produced  by  the  sale  die  in  the  testator's  life-  conversion 
time,  so  that  there  is  a  total  failure  of  the  objects  for  which  the  wholly  fail, 
conversion  was  to  be  made,  the  property  will  devolve  upon  the 
heir  as  real  estate  "  (r).     And  in  such  a  case  it  is  inmiaterial  that 
a  sale  has  by  mistake  taken  place  on  the  supposition  that  the  trusts 


(n)  16  Ves.  188 ;    see  also  Smith  v.  trust  for  conversion,   and  while    the 

Ctacton,  4Mad.  484  ;  Jessopv.  Watson,  property  remains  unconverted";  but 

1  My.  &  K.  665  ;   Dixon  v.  Dawson,  2  is  it  clear  that  the  heir  cannot  elect  in 

S.  &  St.  327  ;    Garr  v.  Collins,  7  Jur.  such  circumstances  ?     See  ante,  p.  763, 

165  ;   Tily  v.  Smith,  1  Coll.  434  ;    Hat-  n.  {qq). 

field  V.  Pryme,  2  Coll.  204  ;    White  v.  (q)  Re  Richerson,  [18921  1  Ch.  379]; 

Smith,  15  Jur.  1096  ;   Bagster  v.  Fack-  and  the  oases  cited  in  note  (o). 

erell,  26  Beav.  469  ;   Wilson  v.  Coles,  28  (r)  In  support  of  this  proposition, 

Beav.  215;  Hamilton  v.  Foot,  Ir.  R.,  6  Mr.   Jarmau  refers  to  Sir  J.   Leach's 

Eq.  572.  judgment  in  Smith  v.  Claxton,  4  Madd. 

(o)  1  Br.  C.  C.  86.     As  to  conversion  493.     As  to  Chitty  v.  Parker,  2  Ves.  jun. 

by  deed,  see  Clarke  v.  Franklin,  4  K.  271,  see  Att.-Oen.  v.  Lomas,  L.  B.,  9 

&  J.  257;   Be  Orimthorpe,  [1908]  2  Ch.  Ex.  29  ;   Simmons  v.  Base,  6  D.  M.  & 

675.  G.  411.    "Where  a  person  .   .    .  has 

(p)  Ante,  p.  761.  In  Wright  v.  directed  a  conversion  for  a  particular 
Wright  the  land  had  been  actually  special  purpose,  or  out  and  out,  but 
converted  into  money,  so  that  no  the  produce  to  be  applied  to  a  par- 
question  of  election  could  have  arisen.  tioular  purpose,  when  the  purpose 
In  saying  that  no  act  on  the  part  of  fails,  the  intention  fails  ;  and  this 
the  heir  would  avail  to  change  the  Court  regards  him  as  not  having 
character  of  the  property,  Mr.  Jarman  directed  the  conversion "  ■  per  Lord 
probably  means  "  no  act  on  the  part  of  Eldon,  Ripley  v.  Waterimrth,  7  Ves. 
the  heir  during  the  continuance  of  the  p.  435 ;  Re  Cfrimthorpe,  [1908]  2  Ch.  675. 
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have  not  wholly  failed  (s) :  but  the  question  whether  the  will  causes 
a  conversion  or  not  is  to  be  determined  by  the  circumstances  as 
they  exist  at  the  testator's  death,  and  therefore  where  it  is  un- 
certain at  that  period  whether  a  conversion  will  be  required  for  the 
purposes  of  the  will,  the  heir  will  take  the  property  as  personalty, 
although  those  purposes  may  have  failed  before  a  sale  takes  place  {t). 
But  this  doctrine  only  apphes  where  the  real  estate  is  devised 
separately :  it  does  not  apply  where  the  testator  creates  a  mixed 
fund  of  his  real  and  personal  estate.  Thus  in  Att.-Gen  v.  Lomas  (tt) 
the  testator  directed  his  real  estate  to  be  sold  and  the  proceeds,  with 
his  personalty,  to  be  held  in  trust  for  the  payment  of  debts  and 
legacies,  and  as  to  the  residue  on  certain  trusts  which  failed ;  at 
the  death  of  the  testator's  heiress,  part  of  the  real  estate  remained 
unsold  :  it  was  held  that  it  devolved  to  her  as  personalty. 


Next  of  kin  In  the  converse  case,  i.e.,  where  personal  estate  is  directed  to 

— where^^*  ^  ^^  l^i*!  o^*  ^^  ^^^^,  which  is  to  be  held  on  trusts  which  (either 
originally  or  by  lapse)  leave  part  of  the  interest  undisposed  of,  this 
partial  interest  results  to  the  testator's  next  of  kin  or  residuary 
legatee  as  real  estate,  in  case  of  whose  death  it  passes  to  his  heir  at 
law,  or  devisee  (u). 
^-  When  land  is  devised  charged  with  a  sum  of  money,  which  is 


(s)  Davenport  v.  Goliman,  12  Sim. 
610.  Cf.  Bowra  v.  Rhodes,  31  L.  J. 
Oh.  676. 

(t)  Garr  v.  Collins,  7  Jur.  165,  per 
Shadwell,  V.-C.     On  this  Mr.  Theobald 
(Wills,    7th   ed.    p.    259)    makes    the 
following    observation :      "  The    pro- 
position may  be  right,   but  no  such 
question    arose    in    Garr    v.    GolUns, 
where   there   was  no   intestacy."     In 
Garr  v.  Collins  the  testator  devised  his 
real  estate   upon  trust  for  sale  and 
payment    of    his    debts    and    certain 
legacies,  and  directed  one  half  of  the 
residue  to  be  paid  and  applied  to  or 
for  the  benefit  of  his  son  John,  or  his 
issue    as    the    trustees    should    think 
proper.     John   survived   the   testator, 
but    died    without    issue    before    the 
property    was    sold,    having    by    his 
will  made  such  a  disposition  of  his 
property  as   would  give   an  absolute 
interest    to    the    plaintiff    in    John's 
moi  ty  of  the  testator's  estate  if  that 
estate    devolved    as    personalty,    but 
only  an  estate  for  life  if  it  devolved 
as  realty.     Shadwell,  V.-O.,  held  that 
it  devolved  as  personalty.      He  said : 
"  At  the  death  of  the  testator  it  was 


uncertain   whether   John   Bell    might 
have  any  issue  or  not,  therefore  the 
character  of  the  property  was  impressed 
upon  it  at  the  death  of  the  testator." 
It  is  submitted  that  the  proposition  in 
the   text   (which  is   contained  in   the 
third  edition  of  this  work,  by  Messrs. 
Wolstehholme  and  Vincent),  is  correct. 
(«)  L.  R.,  9  Ex.  29. 
(u)  Curteis  v.   Wormald,  10  Ch.  D. 
172 ;     overruling   Reynolds   v.    Godlee, 
Johns.  536,  582,  where  Wood,  V.-C, 
held  that  it  resulted  to  the  executor, 
and  through  him  to  the  next  of  kin,  as 
personal   estate.     The   V.-O.    put   the 
case  of  the  liberated  fund  being  wanted 
to  make  good  abated  legacies  under  the 
will,  "  in  which  case  the  land  purchased 
must  certainly  be  dealt  with  as  the  es- 
tate of  the  testator  which  the  executors 
must  apply  as  personal  estate  in  pay- 
ment of  the  legacies."     But  the  case  is 
scarcely  relevant.     Nothing  of  course 
results  to  the  next  of  kin  until  all  the 
purposes  of  the  will  which  ought  to 
be  satisfied  have  been  satisfied.     Gurteis 
V.  Wormald  was  followed  in  Re  Skerreit's 
,15L.  K.  Xr.  1. 
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given  on  trusts  which  do  not  exhaust  the  entire  beneficial  interest    chap.  xxn. 
in  the  money,  so  that  after  it  has  been  raised  the  undisposed-of 
interest  sinks  for  the  benefit  of  the  devisee  (v),  the  devisee  takes  it 
as  he  finds  it,  viz.,  as  personalty.    This,  of  course,  assumes  him  to 
be  absolutely  entitled  to  the  land  (w). 

VII. — Effect  of  Failure  by  Lapse,  or  otherwise,  of  Pecuniary  Specific  sums 

Gifts  out  of  Proceeds  of  Land Under  the  old  law,  in  cases  where  payable  out  of 

real  estate  was  devised  to  be  sold,  and  a  sum  of  money  forming  of  real  estate 
part  of  the  proceeds  was  undisposed  of,  the  question  whether  it  ^^!°^  *°  *^® 
went  to  the  heir,  or  to  the  residuary  legatee  of  the  fund,  or  to  the 
general  residuary  legatee,  was  the  subject  of  much  difference  of 
opinion  (x). 

It  is  clear,  that  a  sum  expressly  excepted  out  of  the  produce  of  Sums  ex- 
the  sale,  but  not  attempted  to  be  disposed  of,  belonged  to  the  not  disposed 
heir  (y).  of. 

Nor  is  it  to  be  doubted,  that  where  a  legacy  was  payable  out  of  Sums  given 
a  fund  of  this  description  upon  a  contingency  which  did  not  happen,  tlugency'; 
the  residuary  devisee  of  the  fund  had  the  benefit  of  such  failure, 
on  the  principle  that,  in  the  event  which  had  happened,  there  was 
no  actual  disposition  in  favour  of  the  legatee  (2). 

Where,  however,  a  sum  of  money,  part  of  the  proceeds  of  real  — given  to 
estate,  was  in  terms  given  to  an  object  incapable  by  law  of  taking,  capable'of 
the  authorities  respecting  its  destination  are  conflicting,  though  taking, 
here,  also,  there  seems  to  be  a  preponderance  in  favour  of  the 
heir  (a).     In  Page  v.  Leapingwell  (b),  however.  Sir  W.  Grant,  M.R.., 
appears  to  have  decided,  that  a  charitable  gift  out  of  a  real  fund 
went,  not  to  the  heir,  (as  might  have  been  inferred  from  the  obser- 
vations in  his  judgment,)  nor  to  the  residuary  devisee  of  the  fund, 
but  to  the  general  residuary  devisee ;    "  a  conclusion  which,"  as 
Mr.  Jarman  remarks  (c),  "  it  seems  difficult  to  reconcile  with  the 
principle  repeatedly  laid  down  by  Lord  Eldon,  and  other  judges,  that 
a  residuary  devise  is,  under  the  old  law,  in  effect,  a  specific  devise 

(»)  See  as  to  this  ante,  p.  441.  Hayes,  5  My.  &  Cr.   125 ;    and  as  to 

(10)  Be  Newberry's  Trusts,  5  Ch.  D.  trusts    for    conversion    in    deeds,    see 

746.  Ernblyn  v.  Freenum,  Pr.  Ch.  541 ;    Van 

(x)  Having  regard  to  the  effect  of  the  v.   Barnett,    19  Ves.    102  ;    Griffith  v. 

Wills   Act,    s.   25   (see  post,   p.  786),  Bicketts,    7    Hare,    311 ;     Matson    v. 

the  remarks  of  the  learned  author  of  Swift,  8  Beav.  368. 

this  work  on  this  question  are  some-  (2)  Ante,  p.  440. 

what  abbreviated.     For  a  fuller  state-  (a)  Cruse  v.   Barley,   3   P.   W.   20 ; 

ment  and  discussion  of  the  cases  on  the  Collins  v.  Wakeman,  2  Ves.  jun.  683  : 

subject,  see  the  4th  ed.  of  this  work,  Gihbs  v.  Bumsey,  2  V.  &  B.  294.     See 

vol.  I.  pp.  632  et  seq.  post,  pp.  783  et  seq. 

(y)  Collins  v.  Wakeman,  2  Ves.  jun.  (6)  18  Ves.  463. 

683,  stated  post,  p.   781  ;    Watson  v.  (c)  First  ed.  p.  570. 


778 


CONVERSION. 


CHAP.  xxn. 


Destination 
of  lapsed 
sums  specifi- 
cally given 
out  of  the 
produce  of 
real  estate. 


Principle 
governing  the 
cases. 


Claim  of  the 
heir  nega- 
tived in 
Noel  V.  Lord 
Henley. 


of  the  lands  not  included  in  the  particular  devises  contained  in  the 
wiU."  In  Jones  v.  Mitchell  {d),  where  A.  devised  his  real  estate, 
after  certain  hmitations,  to  trustees  in  trust  to  be  sold,  and  out  of 
the  moneys  to  be  produced  by  the  sale,  to  pay  certain  legacies,  and 
then  5,  legacy  of  800Z.  to  charities,  and  to  pay  the  residue  to  B. ; 
Sir  J.  Leach,  V.-C,  held  that  the  void  legacy  of  800?.  belonged  to  the 
heir,  on  the  principle  that  the  residuary  devisee  of  real  estate,  or 
of  the  price  of  real  estate,  could  take  nothing  but  what  was  at  the 
time  intended  for  him. 

The  principle  seems  to  apply,  with  exactly  the  same  force,  to 
the  case  of  lapse  ;  and,  undoubtedly,  at  one  period,  the  established 
rule  as  to  these  cases  also  was,  that  the  heir  was  entitled  on  failure 
of  the  devise ;  unless,  according  to  the  doctrine  of  some  cases  (e), 
the  produce  of  the  sale  was  blended  with  the  personal  estate  in  one 
general  residuary  disposition. 

"  The  ground  upon  which  this  rule  was  estabUshed  (and  the 
principle  is  equally  appHcable  to  every  class  of  cases  before  noticed), 
is  this  :  that  where  a  testator  devises  real  estate  to  be  sold,  and 
out  of  the  produce  gives  a  specific  sum,  say  1,000Z.,  to  A.,  and  the 
residue' to  B.,  the  residue  is  to  be  considered  as  a  gift  of  the  specific 
sum  which  the  purchase-money,  after  deducting  1,000?.,  shall 
happen  to  amount  to  ;  the  gift  being  the  same  in  effect  as  if  the 
testator  had  said,  I  give  to  B.  the  purchase-money  minus  1,000Z., 
which  I  give  to  A.  It  is  a  mere  distribution  of  the  purchase-money 
among  them,  the  one  taking  a  certain  and  the  other  an  uncertain 
share  ;  and  B.  has  no  more  right,  in  any  event,  to  take  the  share  of 
A.,  than  A.  has  to  take  the  share  of  B."  {/). 

A  different  doctrine  was,  however,  propounded  in  a  subsequent 
case  (g),  which  was  as  follows  : — Lord  W.  devised  certain  real 
estates  to  trustees,  upon  trust  for  sale,  and  out  of  the  produce  to 
pay  certain  sums  of  money,  including  a  sum  of  5,000Z.  to  his  wife, 
her  executors  and  administrators,  in  part  satisfaction  of  10,000Z. 
secured  to  her  by  their  marriage  settlement  out  of  certain  trust 
funds  in  case  of  her  surviving  him  and  failure  of  issue  of  his  body 
by  her  (h) ;  and  after  these  purposes  he  directed  the  trustees  to 


(d)  1  S.  &  St.  290.  See  also  Taylor 
V.  Bland,  W.  N.  1880,  p.  155. 

(e)  See  Lord  Thurlow's  judgment  in 
Hutcheson  v.  Hammond,  3  Br.  C.  C.  148  ; 
Kennell  v.  Abbott,  i  Ves.  802  ;  but  as  to 
which  see  post. 

(/■)  Mrst  ed.  p.  571.  See  this  princi- 
ple affirmed  in  Hutcheson  v.  Hammond, 
3  Br.  C.  C.  128. 


(g)  Noel  V.  Lord  Henley,  7  Pri.  241, 
Dan.  211,  322. 

{h)  "  If  the  devise  could  have  been 
considered  as  subject  to  this  contin- 
gency, there  would  be  no  difficulty  in 
reconciling  the  decision  with  Hutcheson 
v.  Hammond,  on  the  principle  before 
stated  in  regard  to  contingent  charges, 
ante,  p.  [440].  It  seems  to  be  impossiblfe, 


FAILURE    OP    PECUNIARY    GIFTS    OUT    OF    LAND.  779 

invest  the  residue  of  the  said  moneys  upon  certain  trusts.     The    chap.  xxn. 

testator's  wife  died  in  his  Hfe-time.     One  question  was,  whether 

the  5,000Z.  devolved  upon  the  heir  or  next  of  kin,  or  belonged  to  the 

persons  entitled  to  the  residue.      Richards,  C.B.,  held,  that  by  the 

lapse  the  residuary  devisees  of  the  fund  were  entitled. 

The  decree  as  to  the  5,000^.  was  affirmed  in  the  House  of  Lords  (i).   Nod  v.  Lord 

Lord  Redesdale  grounded  his  opinion  on  the  view  that  the  death  ^^'^'■"J^  . 

IT  .        ,  ,     ,..     .  affirmed  m 

of  a  legatee  m  the  testator  s  lifetime,  thus  causing  the  legacy  to   D.  P. 

lapse,  is  a  contingency  to  which  every  person  who  makes  a  disposi- 
tion by  will  must  be  deemed  to  know  that  such  a  disposition  is 
subject.  Lord  Eldon  concurred  in  the  decree,  but  apparently  on  a 
different  ground  ;  for  he  said  (using  the  word  "  contingency  "  in  a 
different  sense,  as  it  seems,  from  Lord  Eedesdale)  that  the  5,000Z. 
was  only  to  be  payable  upon  a  contingency  ;  and  that  not  having 
happened,  no  direction  was  given,  the  will  having  failed  with 
reference  to  that  part  of  it. 

As  Mr.  Jarman  points  out  (ii) :  "  The  reasoning  ...  on  which  Remarks 
Lord  Redesdale  grounded  his  opinion,  is  directly  opposed  to  the  ^"^^"^iZ 
principle  recognized  in  a  great  variety  of  cases  (/),  that  a  testator 
is  in  general  supposed  to  calculate  upon  his  dispositions  taking 
effect,  and  not  to  provide  for  the  happening  of  events  in  his  hfe- 
time  which  will  defeat  them,  as  the  death  of  legatees,  &c.  The 
whole  doctrine  of  lapse  stands  upon  this  principle." 

Fortunately,  however,  the  perplexing  uncertainty  in  which  the 
doctrine  was  thus  placed,  was  in  some  degree  dissipated  by  the 
subsequent  case  of  Amphlett  v.  Parke  (k),  presently  stated,  which, 
as  eventually  decided,  appears  to  have  restored  the  authority  of 
Hutcheson  v.  Hammond.  Lord  Brougham's  judgment,  on  the 
appeal,  contains  a  detailed  examination  of  many  of  the  cases, 
among  which,  however,  neither  Hutcheson  v.  Hammond,  nor  Noel 
V.  Lord  Henley,  is  to  be  found,  nor  do  they  appear  to  have  been 
cited  at  the  bar.  Indeed,  the  question  chiefly  discussed  in  this 
case  was,  whether  the  declaration  that  the  produce  of  the  sale 
should  be  deemed  personal  estate,  and  the  blending  of  such  pro- 
duce with  the  general  residuary  personal  estate,  did  not  so  abso- 
lutely convert  it  into  personal  estate  as  to  exclude  the  heir  ;  and 
the  adjudication  in  the  negative  affords  the  strongest  possible 

however,  consistently  with  sound  con-  12  Pri.  213. 
struotion,  or  the  principle  upon  which  («)  First  ed.  p.  574. 
it  was  decided,  so  to  treat  it."     (Note  by          (j)  See  accordingly  iJo5i»«o»  v.  ion- 
Mr.     Jarman.)      See     however    Lord  don  Hospital,  10  Hare,  28. 
Eldon's  remarks  on  the  appeal.                         {k)  4  Russ.  75,  2  R.  &  My.  221. 
(i)  Noel  V.  Lord  Henley,  1  Dan.  322, 
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Cruse  V. 
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confirmation  of  the  doctrine  of  Hutcheson  v.  Hammond,  in  opposi- 
tion to  Noel  V.  Lord  Henley,  in  both  which  these  circumstances 
were  wanting. 

Mr.  Jarman  continues  (I)  :  "  The  unavoidable  mention  of 
Amphlett  v.  Parke  has  rather  anticipated  the  subject  next  to  be 
considered,  namely,  whether  the  circumstance  of  the  produce  of  the 
real  estate  being  blended  with  the  general  personal  estate  constitutes 
a  ground  for  excluding  the  heir,  by  applying  to  the  mixed  fund  the 
rule  apphcable  to  the  latter  species  of  property ;  such  rule  being 
(as  is  well  known)  that  the  residuary  legatee  takes,  even  under  the 
old  law,  whatever  is  not  efiectually  disposed  of  to  other  persons. 
It  seems  difficult  to  discover  any  soUd  reason  why  the  blending 
of  the  two  funds  should  produce  this  consequence.  The  testator, 
intending  the  proceeds  of.  the  two  species  of  property  to  go  in  the 
same  manner,  comprises  them  in  the  same  disposition  for  mere 
convenience,  and  to  avoid  a  needless  repetition  of  language  ;  and 
the  efEect  ought,  one  should  think,  to  be  the  same  as  if,  in  one  part 
of  his  will,  he  had  given  the  proceeds  of  the  real  estate  to  A.,  and  in 
another  part,  the  proceeds  of  the  residuary  personal  estate  to  A. 
How  far  the  authorities  lend  their  support  to  such  a  conclusion, 
will  be  seen  by  the  following  statement  of  them. 

"  A  leading  case  on  this  subject  is  Cruse  v.  Barley  (m),  where  a 
testator  devised  aU  his  freehold  and  copyhold  lands  to  P.  and  his 
heirs,  in  trust  to  sell  the  same,  and,  in  the  first  place,  to  pay  off 
aU  incumbrances  upon  the  premises,  and  aU  his  just  debts.  He 
devised  all  his  personal  estate  to  the  same  trustee,  in  trust  to  sell, 
and  to  apply  the  money  arising  by  the  sale,  and  also  the  money  to 
he  froduced  by  sale  of  the  real  estate,  amongst  his  five  children  : 
viz.  to  his  eldest  son  C.  200?.  at  his  age  of  twenty-one ;  the  resi- 
due amongst  his  four  younger  children  at  their  respective  ages  of 
twenty-one  or  marriage.  C.  died  under  twenty-one  ;  upon  which 
a  question  arose  as  to  the  2001.,  which,  it  was  admitted,  never 
vested  in  C.  Sir  J.  Jekyll,  M.E.,  having  ordered  the  precedents 
to  be  looked  into,  declared  that  the  2001.  should  be  construed  as 
land,  and  descend  to  the  heir  :  for  that  it  was  the  same  as  if  so 
much  land  as  was  of  the  value  of  2001.  was  not  directed  to  be  sold, 
but  suffered  to  descend. 

"  The  legacy  in  this  case  was  contingent,  and  failed  by  the  non- 
happening  of  the  event  on  which  it  depended ;  a  circumstance 
which  was  not  adverted  to,  but  which  would  clearly  now  be  held 


(I)  First  ed.  p.  575. 


(m)  3  P.  W.  20. 
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to  take  it  out  of  the  principle  in  question  (n).    It  is  enough,  however,    chap.  xxn. 
for  the  present  purpose,  that  the  heir  was  not  excluded  by  the 
blending  of  the  residue  of  the  fund  with  the  personal  estate. 

"  The  next  case  is  Durour  v.  Motteux  (o),  where  a  testator  devised  Durour  v. 
all  his  estate  [mentioning  various  species  of  real   and   personal  -*^''"«™- 
property],  to  trustees  to  sell ;  and,  after  payment  of  all  his  debts, 
funeral  expenses   and  legacies,  to  place  out  all  the  residue  of  his 
personal  estate  at  interest,  upon  securities,  upon  the  trusts  therein 
mentioned.     One  of  the  questions  was,  whether  a  legacy  of  1,200?.,  Residuary 
which  was  void,  (because  to  be  laid  out  in  land  for  charitable  to^bfentitled 
purposes,)  belonged  to  the  heir  or  the  residuary  legatee.     Lord  to  void  legacy. 
Hardwicke  decided  in  favour  of  the  legatee  ;   laying  some  stress 
upon  the  fact  of  the  real  estate  being  turned  into  -personal,  and 
observing,   that  the  intent  to  include  the  whole  in  the  residue 
plainly  appeared  from  the  testator's  description  of  all  his  personal 
estate  ;   so  that  the  whole  of  the  real  was  to  be  considered  as 
personal  property  (f). 

"  In  this  case  (which  has  been  regarded  as  a  leading  authority) 
we  find,  for  the  first  time,  the  circumstance  of  the  blending  of  the 
produce  of  the  real  and  personal  estates  was  made  the  ground  of 
the  decision  ;  and  this  principle  was  still  more  distinctly  recognized 
in  the  subsequent  case  of  Hutcheson  v.  Hammond  {q),  where  Lord  Dictum  of 
Thurlow,  while  deciding  in  favour  of  the  heir's  title  to  a  lapsed  \°Huteh^on 
legacy,  payable  out  of  the  proceeds  of  real  estate,  added, '  though  v.  Hammond. 
if  a  testator  has  blended  his  real  with  his  personal  fund,  and  has 
made  a  residuary  legatee,  it  will  carry  all  that  is  not  disposed  of.' 

"No  allusion  to  any  such  doctrine,  however,  occurs  in  the  case  OolUna  v. 

of  Collins  v.  Wakeman  (r),  (the  next  of  this  class,)  where  a  testator      "  f"ff' 

devised  certain  lands  to  AV.,  his  heirs  and  assigns,  in  trust  to  sell ;  take  legacy 

and  the  money  arising  from  such  sale  he  directed  to  be  considered   excepted  out 

«.  ,  ,  ,.  .  ..of  proceeds  of 

as  part  of  his  personal  estate,  and  to  be  disposed  of  by  his  said  land,  but  not 

trustee  and  executor,  his  heirs,  executors  and  administrators,  in  ""^Po^ed  of. 

manner  following :   he  then  gave  several  pecuniary  legacies  out  of 

(to)  See  ante,  pp.  440  seq.,  and  Doe  d.  meant  to  include  everything  in  the  re- 

Wdls  V.  8coU,  3  M.  &  Sel.  300 ;  the  sidue.     The  decision  is  generally  ao- 

prinoiple  of  which  is,  of  course,  appU-  counted  for  by  the  particular  manner 

cable  to  devises  out  of  the  produce  of  in  which  the  sale  was  directed,  and  the 

real  estate  devised  to  be  sold.  circumstance   of   the   testator   having 

(o)  1  Ves.  sen.  320 ;  more  fully  and  blended  the  real  and  personal  estates 

accurately  stated,  1  S.  &  St.  292,  n.  in  one  gift  to  trustees,  to  sell  the  whole 

(p)  Of  this  case,  Sir  W.  Grant  has  with  his  personal  estate,"  &c.,  1  V.  & 

observed,  "  From  the  little  Lord  Hard-  B.  417  ;  see  also  2  R.  &  My.  232  ;   but 

wicke  is  reported  to  have  said,  it  is  diffi-  see  ib.  245. 
cult  to  ascertain  from  what  expressions  (q)  3  Br.  C.  C.  148. 

he  inferred  that,  by  the  description  of  (r)  2  Ves.  jun.  683. 

all   his   personal   estate,   the   testator 
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his  said  trust  monies  and  personal  estate,  and  gave  to  his  executor 
W.  the  sum  of  1,000Z.,  to  be  disposed  of  according  to  any  instructions 
he  might  leave  in  writing.  The  testator  then  gave  all  the  residue  of 
his  [personal  estate  subject  to  debts,  leg?,cies,  &c.,  to  M.].  The 
testator  left  no  instruction  as  to  the  1,000L  which  was  now  claimed 
by  the  residuary  legatee,  the  next  of  kin,  and  the  heir  at  law. 
Lord  Loughborough  decided  in  favour  of  the  heir ;  observing,  that 
'  where  the  Court  has  no  direction  from  the  testator,  to  whom  the 
money  arising  from  any  part  of  his  real  estate  shall  go,  it  rests  with 
his  heir  at  law  '  (s). 

"  In  this  case,  it  wiU  be  observed,  the  express  declaration,  that 
the  produce  of  the  sale  should  be  considered  personal  estate  (which 
was  held  sufficient  to  make  the  residue  of  the  fund  pass  under  the 
general  bequest  of  personalty),  did  not,  in  Lord  Loughborough's 
opinion,  authorize  the  Court  to  apply  to  the  produce  of  the  real 
estate  the  rule  apphcable  to  personalty,  in  reference  to  the  effect  of 
the  failure  of  a  specific  gift. 

"  This  case  was  soon  followed  by  Kennell  v.  Abhott  {t),  where  a 
testatrix  devised  a  certain  copyhold  estate  to  A.  and  her  heirs, 
in  trust  to  sell,  and  out  of  the  monies  arising  therefrom  to  pay 
certain  legacies ;  she  then  made  some  specific  bequests  ;  and,  as 
to  the  residue  of  the  purchase-money  arising  from  the  sale  of  the 
said  estate,  household  goods,  and  all  the  residue  of  her  monies, 
securities  for  money,  personal  estates  and  effects  whatsoever,  she 
gave  to  B.,  her  executors  and  administrators,  subject  to  her  debts 
and  funeral  expenses ;  and  she  appointed  B.  executrix.  One  of 
the  legacies  payable  out  of  the  produce  of  the  land  was  void  on 
account  of  fraud  in  tHe  legatee  ;  which  raised  a  question,  whether 
it  belonged  to  the  residuary  legatee  or  the  heir.  Sir  E.  P.  Arden, 
M.K.,  held,  that  it  devolved  to  the  residuary  legatee.  He  distin- 
guished Hutcheson  v.  Hammond,  on  the  ground  of  there  being 
two  residues — a  special  residue  of  the  money  arising  from  the 
sale,  and  the  general  residue ;  but  that  here  the  testatrix  had 
given  particular  parts  of  her  estate,  stock,  leasehold  estate, 
household  goods,  furniture,  and  many  other  articles,  and  this  copy- 
hold estate,  which  she  ordered  at  all  events  to  be  sold,  and  out  of  the 
purchase-money  she  directed  these  legacies  to  be  paid ;  and  she 
made  a  residuary  disposition,  '  as  to  which,'  continued  his  Honor, 


(s)  In  Amphlett  v.  Parke,  2  R.  &  My. 
221,  Lord  Brougham  treated  Collins  v. 
Wakeman  as  a  case  in  which  the  next  of 
kin  and  the  heir  at  law  were  the  only 


litigating  parties  ;  but,  according  to  the 
printed  report,   the  residuary  legatee 
also  claimed, 
(i)  4  Ves.  802. 
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'  the  question  is,  whether  it  is  not  to  all  intents  a  general  residuary 
clause,  carrying  everything  not  disposed  of.  I  am  of  opinion  it  is, 
under  Mallabar  v.  Mallahar,  and  Durour  v.  Motteux.  It  is  making 
the  real  estate,  to  all  intents  and  purposes,  personal ;  and  then, 
taking  a  retrospective  view  of  what  she  had  done,  and  meaning 
to  give  everything  not  disposed  of,  she  adds  this  residuary  clause. 
Therefore,  I  think  this  estate  is  turned  entirely  into  money.' 


CHAP.   xxn. 


This  case  seems  to  have  occasioned  much  of  the  uncertainty  in  Remark 

Kennell 
Abbott. 


on 

which   this   doctrine   has   been   long   involved,  by  contradictory  ^^wf'  "' 

decisions.     It  was  certainly  founded  on  a  very  partial  view  of  the 

then  state  of  the  authorities,  as  neither  Cnise  v.  Barley,  nor  Collins  v. 

Wakeman  was  noticed  by  the  M.E.,  though  the  latter  case  was 

the  latest  upon  the  subject ;    having  been  decided  only  a  short 

period  before,  by  his  contemporary  on  the  Equity  Bench. 

"  We  now  come  to  Gibbs  v.  Rumsey  (u),  where  a  testatrix  devised  Oibbs  v. 

her  freehold,  copyhold  and  personal  estates  to  trustees,  upon  trust     "™**2'- 

to  sell,  and  out  of  the  money  to  arise  by  the  sale,  together  with   take  void 

her  ready  money  and  other  effects,  she  bequeathed  certain  charitable   legacies. 

legacies,  and  1001.  to  her  trustees  for  their  care  and  trouble.     And 

she  afterwards  bequeathed  the  residue  of  the  monies  arising  from 

the  sale,  and  all  the  residue  of  her  personal  estate,  to  her  trustees  and 

executors,  to  dispose  of  as  they  should  think  proper.     It  was  held, 

that  these  trustees  took  the  residue  for  their  own  benefit  under  this 

bequest ;  and,  with  respect  to  the  charitable  legacies,  Sir  W.  Grant 

treated  it  as  a  point  quite  clear,  that  they  went  to  the  heir  at  law, 

and  not  to  the  residuary  legatee  or  next  of  kin.     The  principal  observation 

question  in  the  case  was,  whether  the  devisees  were  trustees  of  the  'iP°'^  ^'***  ^• 

1   ■     •       1  1111-  Rumsey. 

surplus  or  not  (v) ;   and  it  is  observable  that  the  point,  as  to  the 

destination  of  the  void  legacies,  does  not  appear  to  have  been 

discussed  ;  nor  was  the  case  of  Kennell  v.  Abbott  cited,  or  a  single 

argument  advanced  in  favour  of  the  residuary  legatees. 

"  The  subject,  however,  was  much  more  fuUy  investigated  in  the  AmpMett  v. 

subsequent  case  of  Amfhlett  v.  Parke  (w),  where  A.  devised  freehold  ^<"'*^- 

and  copyhold  lands  to  M.  and  P.,  upon  trust  for  sale,  and  directed 

that  the  monies  to  arise  from  such  sale  should  be  considered  as 

fart  of  her  personal  estate  ;  and  then  went  on  to  direct  that,  out  of 

the  monies  to  arise  from  the  sale  and  all  other  her  personal  estate, 

certain  legacies  should  be  paid,  and  all  the  residue  of  her  personal 

estate,  and  the  monies  arising  from  her  real  estate,  the  testatrix 

(u)  2  V.  &  B.  294.     Compare  Gra-  (v)  Ante,  p.  482. 

vetuyr  v.  Hallum,  Amb.  643,  referred  to  (w)  1  Sim.  275,  4  Russ.  75,  2  R.  & 

ante,  p.  442.  My.  221. 
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gave  upon  certain  trasts.  Sir  J.  Leach,  V.-C,  held,  that  some  of  the 
legacies  which  had  lapsed  fell  into  the  residue  .  .  .  but  his 
judgment  was  reversed  by  L.C.  Brougham,  who  decided  in  favour 
of  the  heir,  after  an  elaborate  examination  of  many  of  the 
authorities. 

"  The  only  case  which  his  Lordship  seemed  to  consider  to  press 
strongly  against  the  heir  was  Kennell  v.  Abbott,  which  he  deemed 
to  be  inconsistent  with  the  current  of  authority,  especially  Cruse  v. 
Barley,  Digby  v.  Legard  (x),  and  Gibbs  v.  Rumsey,  and  to  have  been 
founded  on  a  misconception  of  Durour  v.  Motteux,  in  the  report  of 
which,  in  Vesey,  the  will  was  not  accurately  stated,  and  the  decision 
appeared  from  a  MS.  of  Lord  Hardwicke's  judgment  in  his  posses- 
sion, to  have  chiefly  turned  on  another  question.  The  case  of 
Malldbar  v.  Mallabar,  Lord  Brougham  regarded  as  standing  on 
special  grounds,  especially  that  of  a  legacy  being  given  to  the  heir 
at  law,  but  which  circumstance  has  not  invariably,  we  have  seen  {y), 
been  considered  to  be  of  so  much  weight.  In  that  case,  however, 
the  question,  as  already  shown  (z),  was  not,  as  to  the  destination  of 
a  lapsed  or  void  legacy  given  out  of  the  proceeds  of  real  estate  ;  biU 
whether  such  proceeds  passed  under  a  general  residuary  disposition. 

"  It  will  be  observed,  that,  in  several  of  the  preceding  cases, 
including  Gibbs  v.  Rumsey,  and  Amphlett  v.  Parke,  the  erUire  pro- 
ceeds of  the  real  estate,  (not  merely,  as  in  Kennell  v.  Abbott,  the 
surplus,  after  payment  of  the  legacies  in  question,)  were  blended 
with  the  personalty,  the  legacies  being  charged  on  such  mixed  fund ; 
so  that  the  fact  of  the  void  or  lapsed  legacy  being  made  payable  out 
of  the  personal,  as  well  as  the  real,  estate,  was  not  considered  to 
afford  a  ground  for  applying  to  such  legacies,  in  toto,  the  rule 
appUcable  to  personal  estate. 

"  In  the  interval  between  the  original  decree  in  Amphlett  v. 
ParJce  and  its  reversal,  occurred  the  case  of  Green  v.  Jackson  (a),  where 
a  testator  bequeathed  all  his  personal  estate  to  trustees,  upon  trust 
to  pay  some  legacies,  and  also  devised  all  the  residue  of  his  real 
estate  (after  some  particular  devises)  to  the  same  trustees,  their 
heirs  and  assigns,  upon  trust  to  sell.     The  testator  then  directed, 

the  testatrix's  heir.  The  case,  there- 
fore, does  not  appear  immediately  to 
belong  to  the  class  of  authorities  dis- 
cussed in  the  text,  but  ranks  with  Ack- 
royd  M.  Smithson,  stated  ante,  p.  766." 
(Note  by  Mr.  Jarman.) 

(y)  Ante,  p.  707. 

(z)  Ante,  p.  773. 

(o)  5  Russ.  35,  2  R.  &  My.  238. 


(x)  3  P.  W.  22,  Cox's  note,  2  Dick. 
500.  "  A.  devised  her  real  and  personal 
estate  to  trustees,  in  trust  to  sell,  to 
discharge  debts  and  legacies,  and  to  pay 
the  residiite  to  five  persons  in  equal 
shares.  One  of  them  died  before  the 
testatrix,  and  Lord  Bathurst  held,  that 
the  share  of  the  deceased  residuary 
legatee  in  the  real  estate  resulted  to 
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that  the  monies  which  should  be  received  by  his  trustees  by  such    chap.  xxn. 

sale,  and  by  virtue  of  the  bequest  of  the  personalty,  and  all  other 

his  monies  which  should  come  to  their  hands,  after  his  debts  and 

legacies,  and  two  sums  directed  to  be  sunk  by  way  of  annuity,  and 

all  costs  attending  the  execution  of  the  will  should  be  paid  and  Void  legacies 

provided  for,  should  be  placed  in  a  banking-house  until  the  whole  |li\'o  rlsidue 

(except  certain  sums)  should  be  got  in.    He  then  directed  his 

trustees  to  pay  considerable  sums  for  charitable  purposes,  and 

concluded  with  a  direction  to  them  to  pay  and  apply  all  the 

residue    of   the   monies    in    their    hands,    after   full  satisfaction 

and  discharge  of  the  aforesaid  several  payments  and  bequests, 

to  certain  persons.    It  was  admitted  that  the  charitable  legacies 

failed  in  the  proportion  which  the  produce  of  the  real  estate  bore 

to  the  produce  of  the  personalty  (6).    The  heir  at  law  claimed 

the  benefit  of  such  failure  ;  but  Sir  J.  Leach,  M.K.,  on  the  authority 

of  Dwrour  v.  Motteux,  and  also,  he  said,  upon  principle,  held  that 

the  failure  of  the  charitable  legacies  enured  for  the  benefit  of  the 

residuary  legatees  ;  and  that  no  distinction  could  be  made  between 

that  part  of  the  residue  which  had  arisen  from  the  real  estate,  and 

that  part  which  had  arisen  from  the  personal  estate  :   he  observed 

that  the  facts  in  Gibbs  v.  Rumsey  were  not  distinctly  stated,  and 

the  argument  there  turned  on  another  point.     His  Honor  did  not 

advert  to  the  other  opposing  authorities. 

"  The  case  of  Green  v.  Jackson  was  referred  to  by  Lord  Brougham  Remark  on 
in  Amphleti  v.  Parke,  as  warranted  by  the  particular  terms  of  the  /ackaon 
will ;  but  as  his  Lordship's  remarks  went  to  impugn  the  authority 
of  Durour  v.  Motteux,  on  which  it  was  chiefly  founded,  they  prob- 
ably induced  the  appeal  which  was  brought  against  the  decision 
of  the  M.K.,  and  which  was  argued  before  Lord  Lyndhurst,  who, 
however,  afl&rmed  the  decree,  and  that,  too,  chiefly  on  the  authority 
of  Durour  v.  Motteux.  The  circumstance  that,  in  Green  v.  Jackson, 
the  legacy  was  void  ab  initio,  and  in  Amphlett  v.  Parke  failed  in 
event  by  lapse,  seems  to  furnish  no  solid  distinction  between  these 
cases  ;  for  the  principle  appUcable  to  each  species  of  case  is,  it  is  con- 
ceived, the  same  "  (c). 

The  last  case  on  this  subject  appears  to  be  Salt  v.  Chattaway  (d).  Sail  v. 
in  which  a  testator  devised  and  bequeathed  to  trustees  all  his  real  "'"^' 

(6)  On  this  subject,  vide  ante,  p.  265.  omitted,  as  the  decision  seems  not  to 

(c)  Mr.  Jarman's  remarks  on  another  affect    the    principle    laid    down    in 

decision  of  Leach,  M.R.,  viz.,  Cooke  v.  Amphlett  v.  Parke. 

The  Stationers  Company,  3  My.  &  K.  (d)  3  Beav.  576. 

262    (referred    to   ante,    p.    442),    are 
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and  personal  estate,  "  subject  to  the  payment  thereout  of  his  just 
debts,  funeral  and  testamentary  expenses,"  upon  trust  to  sell  and 
receive  the  purchase-money  and  all  money  that  might  be  owing  to 
him  at  his  decease,  "  and  thereout  and  out  of  the  ready  money  he 
might  die  possessed  of  to  pay,  among  other  legacies,  a  legacy  of 
lOOZ.  to  A.  when  he  should  attain  the  age  of  twenty-one,  and  to  divide 
the  residue  into  three  parts,  which  he  then  proceeded  to  dispose  of. 
A.  died  under  twenty-one,  in  the  testator's  hfetime ;  the  contin- 
gency upon  which  the  legacy  was  given  thus  never  happened. 
According  to  the  principle  before  stated  (e),  this  would  seem  to  have 
been  the  natural  ground  for  holding  that  the  legacy  fell  into  the 
residue.  Lord  Langdale,  however,  passed  over  this  ground,  and 
based  his  decision  that  the  legacy  fell  into  the  residue,  on  the  de- 
cisions in  Durou/r  v.  Motteux  and  Green  v.  Jackson. 
General  "Here,  then"  says  Mr.  Jarman  (/),  referring  to  the  cases  before 

the'oases°°  '^"'^  ^'  GJiottaway,  "  closes  the  long  line  of  cases  respecting  the 
destination  of  pecuniary  legacies,  originally  void  or  faihng  by 
lapse,  so  far  as  they  are  payable  out  of  the  proceeds  of  real  estate, 
where  siuih  froceeds  are  Mended  with  the  general  personal  estate.  The 
state  of  the  authorities  is  certainly  not  such  as  to  justify  the  hope 
of  aU  Htigation  being  at  an  end  on  this  perplexing  subject.  An 
adjudication  founded  on  a  fuU  examination  of  all  the  cases  is  stiU 
wanting. 

Rule  in  re-  "  The  question,  of  course,  wiU  present  itself  under  a  different 

skice  1837  aspect  in  reference  to  wills  made  or  repubUshed  since  the  year 
1837,  and  containing  a  residuary  devise,  as  such  devise  is  made  by 
the  25th  section  of  the  recent  act  of  1  Vict.  c.  26,  to  extend  to  all 
interests  in  real  estate  comprised  in  any  devise  which  fails  by  lapse 
or  from  being  contrary  to  law,  or  otherwise  incapable  of  taking 
effect ;  but  the  remarks  occurring  on  this  point  have  already  found 
a  place  in  connection  with  the  subject  of  the  failure  of  pecuniary 
charges  on  real  estate,  not  directed  to  be  converted,  to  which  it  will 
be  sufficient  to  refer  "  {g).  The  general  principle  in  such  cases  is 
that  when  the  sum  is  a  charge,  as  distinguished  from  an  exception, 
the  failure  still  (as  before  the  act)  enures  for  the  benefit  of  the 
specific  devisee,  not  of  the  residuary  devisee  {h). 

(e)  Ante,  pp.  440  and  777.  Drew.  135  (will  dated  1843,  24  L.  J. 

(/)  First  ed.  p.  586.  Ch.  486).     And  see  the  judgment  in 

(g)  Ante,  p.  445.  Garter  v.  Haswell,  26  L.  J.  Ch.  576, 

{h)  Tucker  v.  Kayeaa,  4  K.  &  J.  339  where  it  was  immaterial  whether  charge 

(will  dated  1853) ;   Sutcliffe  v.  Cole,  3  or  exception ;    the  general  (being  the 
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Sometimes  a  testator,  after  bequeathing  a  sum  of  money  whicli    chap,  xxn. 
he  charges  on  his  real  estate,  directs  that  in  a  certain  event  the  Express 
sum  shall  sink  into  the  residue  of  his  personal  estate  :   in  such  a  jegtato"?   ^ 
case,  if  the  sum  is  not  actually  raised,  and  there  is  no  necessity  to 
raise  it,  the  general  rule  is  that  it  sinks  into  the  real  estate,  the 
testator  being  considered  not  to  have  shewn  any  intention  that  it 
should  be  raised  out  of  his  real  estate  for  the  mere  purpose  of 
benefiting  his  personal  estate  (i). 

only)  devisee  could  alone  benefit  by  the      residue. 

failure.     The  case  is  more  properly  one  (i)  Johnson  v.  Webster,  4  D.  M.  &  G. 

of  a  void  particular  devise  falling  into      474  ;  Re  Duke  of  Somerset,  55  L.  T.  753. 
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Operation  of 
a  power  of 
appointment. 


I. — Preliminary  (a). — A  power  of  appointment  is  either  a  power 
of  original  disposition,  or  a  power  to  revoke  an  existing  disposition 
and  make  a  new  one  ;  in  the  latter  case,  it  is  obvious  that  the 
existing  interests  are  vested,  and  (after  much  discussion)  it  is  now 
settled  that  where  the  power  is  one  of  original  disposition,  and  is 
followed  by  a  hmitation  in  default  of  appointment,  the  interests 
so  Umited  are  vested,  subject  to  be  divested  by  an  exercise  of 
the  power  (b).    The  point  is  of  importance  when  it  is  a  question 


(a)  This  chapter  is  new,  except  so 
far  as  it  incorporates  a  few  passages 
contained  in  Chap.  XX.  of  previous 
editions  of  this  work,  on  the  "  Operation 
of  a  General  Devise  of  Real  Bstate  " 
(Chap.  XXV.  in  this  edition).  It  does 
not  profess  to  deal  with  those  general 
principles  which  are  common  to  all 
powers  of  appointment,  whether  exer- 
ciseable  by  deed  or  by  will.  As  to  these, 
the  reader  is  referred  to  the  treatises  of 
Lord  St.  lieonards,  Mr.  Chance,  and 
Mr.  (now  Lord  Justice)  Farwell. 

(5)  Sugden,  Powers,  8th  ed.  p.  452  ; 
Doe  V.  Martin,  4  T.  R.  39 ;  Smith  v. 
Lord  Oamdford,  2  Ves.  jun.  698 ;  Beade 
V.  Beade,  5  Ves.  744;  Be  Ware,  45  Ch. 


D.  269.  As  to  Woodcock  v.  Rennick,  see 
post,  p.  824.  On  principle  it  would 
ssem  clear  that  where  there  is  a  gift  to 
the  children  of  A.,  in  such  shares  as 
A.  shall  appoint,  and  A.  never  has  more 
than  one  child,  that  child  takes  an 
absolute  interest,  and  no  appointment 
by  A.  can  affect  it,  or  give  him  a  new 
title;  on  the  authorities,  however, 
the  point  is  by  no  means  clear :  see 
Sweetapple  v.  Horlock,  11  Ch.  D.  745, 
where  Be  Frowd's  Settlement,  4  N.  R. 
54,  and  De  Serre  v.  Clark,  L.  R.,  18  Eq. 
587,  are  discussed.  In  Lovett  v.  Lovett, 
[1898]  1  Ch.  82,  the  power  was  to 
appoint  to  issue. 
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whether  a  person's  interest  in  a  trust  fund  passes  to  his  trustee    chap,  xxm. 
in   bankruptcy,   or    is    subject   to    his   marriage  settlement,    or 
the  hke  (c). 

The  rules  for  ascertaining  the   persons  to  take  in   default  of  Class  taking 
appointment,   where    they    constitute    a    class   are    stated    else-  }J^^^  *"  ' 
where  (d).  ascertained. 


It  may  here  be  observed  that  it  is  not  strictly  accurate  to  divide  General  and 
powers  of  appointment  into  two  classes,  general  and  special.  The  l^grs 
essence  of  a  general  power  is  that  the  donee  of  the  power  can 
appoint  to  whomsoever  he  pleases  (e),  and  it  wiU  be  noticed 
that  sect.  27  of  the  Wills  Act  does  not  use  the  words  "  general 
powers,"  but  the  words  "  power  to  appoint  in  any  manner  the 
donee  may  think  proper."  Even  if  the  donee  can  appoint  to  him- 
self, yet  if  certain  persons  are  excluded  as  objects  of  the  power, 
such  a  power  is  not  of  the  nature  of  the  power  referred  to  in 
sect.  27  (/).  There  is  a  class  of  powers  which  are  not  special 
in  the  sense  that  there  is  a  distinct  class  of  objects  of  the  power, 
and  yet  are  not  general ;  to  this  class  belong  powers  where  the 
donee  can  appoint  to  any  person  or  persons  other  than  himself, 
his  executors  or  administrators,  or  other  than  certain  classes  of 
persons.  The  Legacy  Duty  Act,  1796,  uses  language  which  impUes 
that  for  the  purposes  of  that  act  the  two  classes  of  power,  special 
and  general,  were  meant  to  include  all  possible  cases  (g),  and  in 
the  case  of  Piatt  v.  Routh  (h)  it  was  consequently  held  that  hmited 
powers  of  the  kind  above  referred  to  were,  for  the  purposes  of  that 
act,  general  powers.  The  question  as  to  whether  a  power  is 
general  or  not  is  sometimes  of  importance  with  reference  to  the 
question  whether  estate  duty  is  payable  by  virtue  of  the  defini- 
tion contained  in  sect.  22  of  the  Finance  Act,  1894,  and  also 
as  to  the  applicabiUty  of  the  Rule  against  Perpetuities  in  relation 
to  appointments  under  such  powers. 

A  power  of  appointment,  as    a  general  rule,  requires  for  its  Distinction 

between 
powers  of 

(c)  Lei:  V.  Olding,  25  ]..  J.  Ch.  580 ;  Farwell  on  Powers,  2nd  ed.  p.  7.  .K^*^™  * 
Re  Vizard's  Trusts,   L.   R.,  1  Ch.  588;  (/)  Me  Byron's  Settlement,  [1891]  3  „?j:f°„ffl!,„ 
Re  Andrews'   Trusts,   7   Ch.   D.    635;  Ch.  474.  of  disposition. 
Sweetapple  v.  Horloch,  11  Ch.  D.  745  ;  (g)  See  per  Lord  Abinger,  6  M.  &  W. 

Re  Maddy's  Estate,  [1901]  2  Ch.  820.  at  p.  788. 

(d)  Chap.  XLI.  (gifts  to  next  of  kin,  (h)  3  Bea.  257,  6  M.  &  W.  756, 
relations,  &;o.);  Chap.  XLII.  (gifts  to  affirmed  sub  nom.  Drake  v.  Att.-Qen., 
children).  10  CI.  &  F.  257. 

(e)  Sugden     on     Powers,    p.    394  ; 
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Appointment 
operating  as 
direct  gift. 


Power 
equivalent 
to  absolute 
interest. 

Power  to 

appoint 

income. 


Absolute 
interest  with 
superadded 
power. 


exercise  some  more  or  less  formal  expression  of  intention  (a),  while 
a  power  of  disposition,  although  it  may  be  expressed  so  as  to  confer 
a  mere  power  of  appointment  (as  where  a  power  to  dispose  of 
property  by  will  is  given),  may  be  expressed  so  widely  as  to 
include  the  exercise  of  powers  incident  to  ownership,  such  as  a 
power  of  using,  seUing,  or  otherwise  alienating  the  property,  which 
may  obviously  be  exercised  without  any  formal  expression  of 
intention  (6). 

In  some  cases,  where  a  person  purports  to  charge  or  appoint 
property  in  exercise  of  a  specific  power,  and  of  all  other  powers, 
and  the  charge  or  appointment  cannot  take  effect  under  the 
specific  power,  it  takes  effect  out  of  the  appointor's  own  interest 
in  the  property  (c). 

The  cases  in  which  a  person  to  whom  a  power  of  disposition  or 
appointment  is  given  takes  an  absolute  interest,  are  considered  in 
Chapter  XXXIII. 

An  absolute  power  .of  appointing  the  income  of'  a  fund  carries 
the  power  to  appoint  the  capital  {d). 

II.— What  Words  will  create  a  Power. — If  an  absolute 
interest  in  property  is  given  in  the  first  instance,  superadded 
words  purporting  to  give  a  power  of  disposition  are,  as  a  rule, 
surplusage  (e).  Thus,  a  devise  to  a  married  woman  to  be  her  sole 
and  separate  property,  and  with  power  to  her  to  appoint  the 
same  to  her  children  and  husband  in  such  a  way  as  she  may  thi&k 
fit,  gives  her  the  absolute  property  (/). 


(a)  See  Irwin  v.  Farrer,  19  Ves.  86  ; 
Holloway  v.  Clarkson,  2  Ha.  521  ;  Ee 
Davids'  Trusts,  Johns.  495  ;  Pennocle  v. 
Pennoch,  L.  E..,  13  Eq.  144.  In  Mac- 
kenzie V.  Mackenzie,  3  Mao.  &■  G.  559, 
the  donee  of  a  general,  power  appointed 
to  his  own  executors  and  administra- 
tors, and  this  was  held  to  make  the 
property  his  own. 

(6)  See  Brodjrick  v.  Brown,  1  K.  &  J. 
328.  "  There  is  nothing  in  the  word 
'  disposal '  essentially  indicating  power 
rather  than  property,  independently  of 
the  context  "  ;  per  Knight  Bruce,  V.-C, 
in  Nowlan  v.  Walsh,  4  De  6.  &  S.  p.  586, 
where  the  V.-C.  seems  to  cast  doubts 
on  the  accuracy  of  the  decisions  in  Beith 
V.  Seymour,  4  Russ.  263,  and  Archibald 
V.  Wright,  9  Sim.  161.  Compare  Be 
Pounder,  Be  Stringer,  and  Be  Sanford, 
post. 

(c)  Cross  V.  Hudson,  3  Br.  C.  C.  30; 
Jon^es  V.  Southall,  30  Bea.  187 ;  Sing  v. 


Leslie,  2  H.  &  M.  68 ;  Be  James,  [1910] 
1  Ch.  157. 

(d)BeL'Herminier,  [1894]  1  Ch.  675. 

(e)  See  Ilixon  v.  Oliver,  13  Ves.  108  ; 
Doe  A.  Herbert  v.  Thomas,  3  A.  &  E.  123; 
Howorth  V.  Dewell,  29  Bea.  18. 

(/)  Brook  V.  Brook,  3  Sm.  &  G.  280  ; 
Poxwell  v.  Van  Orutten,  [1900]  W.  N. 
97.  In  the  case  of  married  women 
subject  to  the  old  law,  a  power  of 
appointment  by  will,  notwithstanding 
coverture,  could  be  given  in  addition  to 
absolute  ownership :  Bull  v.  Kingston, 
1  Mer.  314  ;  Hales  v.  Margerum,  3  Ves. 
jun.  299.  The  general  principle  of  the 
Court  of  Chancery  was  that  it  would  not 
allow  an  equitable  merger  or  coalescence 
of  interests  given  (to  a  married  woman, 
if  the  result  would  be  to  defeat  its  own 
rules  aimed  at  the  protection  of  married 
women  from  marital  control :  Whittle 
V.  Henning,  2  Ph.  731.  But  since  the 
Married  Women's  Property  Act,  1882, 
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So  if  personal  property  is  given  to  A.,  with  a  power  to  dispose  of    chap.  xxm. 
it  by  will  or  "  at  his  death,"  he  takes  an  absolute  interest  (g). 

And  it  is,  of  course,  immaterial  that  the  power  of  appointment 
or  disposition  is  confined  to  a  class  of  persons,  such  as  the  children 
of  the  devisee  or  legatee  (h). 

The  doctrine  applies  even  if  the  absolute  interest  is  not  given  Absolute  gift 
directly,  but  is  implied  from  an  indefinite  gift  of  the  income  of  jife  interest 
the  property  (i).    Thus,  where  a  testator  bequeathed  the  dividends  with  power  of 
of  stock  to  a  woman,  to  be  paid  to  her  notwithstanding  any  future 
coverture,  with  a  direction  that  her  receipts  should  be  a  sufficient 
discharge,  and  that  at  her  death  she  might  leave  it  to  anyone  she 
chose,  it  was  held  that  she  took  an  absolute  interest  (j). 

And  even  if  words  are  added  declaring  the  testator's  intention 
to  be  that  the  devisee  shall  enjoy  the  property  during  his  life,  and 
by  his  will  dispose  of  the  same  as  he  thinks  proper,  they  do  not, 
of  themselves,  cut  down  the  absolute  interest  previously  given  {k). 

On  the  other  hand,  after  an  apparently  absolute  gift,  the  testator 
may  go  on  to  use  words  which  shew  that  he  meant  to  give  a 
life  interest,  with  a  power  of  appointment  or  disposition  over  the 
capital  (I).  Thus  a  gift  to  A.,  to  be  vested  in  her  on  her  attaining 
twenty-one,  and  to  be  subject  to  her  disposition  thereof,  followed  by 
a  gift  over  in  the  event  of  her  dying  under  twenty-one  or  without 
disposing  of  the  property  by  her  will,  gives  her  a  life  interest  with 
a  power  of  appointment  by  will  (m).  So  a  gift  to  A.  "  for  her  own 
absolute  use  and  benefit  and  disposal,"  with  a  gift  over  of  any  part 
remaining  "  undisposed  of  "  at  her  death,  gives  A.  a  life  interest, 
with  a  power  of  disposition  by  act  inter  vivos,  but  not  by  will  (w). 
But  the  distinction  between  a  case  of  this  kind,  and  a  case  where 

this    doctrine    has    ceased    to    be    of  (i)  Weale  v.  OUive,  32  Bea.  421. 

importance  :  see  Ee  Davenport,  [1895]  1  (j)  Southouse  v.  Bate,  16  Bea.  132. 

Ch.  361,  post.     InFarwellonPower3(p.  {h)Doev.Thomas,3  Ad.  &E.  123.    In 

107),  Barrymore  v.  Ellis,  8  Sim.  1,  and  that  case  the  devise  was  to  a  woman,  but 

Medley  v.  Horton,  14  Sim.  222,  appear  nothing  seems  to  have  turned  on  this, 
to  be  treated  as  correctly  decided,  not-  (I)  See  Constable  v.  Bull,  3  De  G.  &  S. 

withstanding  Brown  v.  Bamford,  1  Ph.  411,  and  other  cases  cited  in  Cihap.  XIV. 
620;  Harnett  V.  MacdougallyS 'Best,.  187,  (m)  Borton  v.  Borton,  16  Sim.  552. 

and  Moore  v.  Moore,  1   CoU.  54;  sed  See  Ahearne  v.  Aherne,  9  li.  B,.  Ii.  lH. 
quaere.  {n)  Be  Pounder,  56  L.  J.  C!h.  113  ; 

{g)  Oortiber  v.  Graham,  1  R.  &  My.  Doe  v.  Glover,  1  C.  B.,448.     Compare 

450.    This  was  the  construction  adopted  Re   Pedrotti's   Will,  27  Bea.  583  ;   Re 

in  Re  Mortlock's  Trust,  3  K.  &  J.  456,  Fox,  62  L.  T.  762,  and  Re  Richards, 

but    the    will    seems    to    be    wrongly  [1902]  1  Ch.  76  (in  all  of  which  the 

punctuated.  power  of  disposition  was  restricted  to 

{h)  Howorth  v.  Dewell,  29  Bea.  18 ;  purposes  of  maintenance) ;  Re  Thorn- 
Brook  V.  Brook,  3  Sm.  &  G.  280  ;  and  son's  Estate,  14  Ch.  D.  263,  and  Pennock 
cases  on  precatory  tnists,  cited  Chap.  v.  PenrMck,  L.  B.,  13  Eq.  144  ("  power 
XXIV.  to  take  and  apply  "). 
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CHAP.  xxm. 


Gift  to 
parent  and 
children. 


Provision 
for  death  of 
legatee  with- 
out having 
disposed  of 
property 


may  not  affect 
absolute  gift, 


or  may  cut 
it  down  to 
life  interest 
with  power. 


the  donee  takes  an  absolute  interest,  or  a  life  interest  with  a  general 
power  of  appointment,  is  now  difficult  to  draw  (w). 

Where  the  gift  is  for  the  benefit  of  a  person  and  his  children,  it  may 
be  so  expressed  as  not  to  confer  concurrent  interests,  but  to  give 
the  parent  a  life  interest,  with  a  power  of  appointment  among  the 
children  (o).  In  Re  Hahfs  Trusts  {f),  a  sum  was  bequeathed  to  A.  for 
her  sole  and  separate  use,  "  and  to  be  appropriated  by  her  to  and 
amongst  her  children  in  such  shares  as  she  shall  think  proper."  A. 
predeceased  the  testator,  and  it  was  held  that  the  children  took  under 
the  implied  gift  to  them,  from  which  it  seems  to  follow  that  if  A. 
had  survived  the  testator  she  would  either  have  held  the  fund  upon 
trust  for  the  children,  or  would  have  taken  an  estate  for  life  with 
a  power  of  appointment  among  the  children  {q). 

Where  a  testator  gives  property  to  A.,  and  then  provides  for 
the  case  of  A.'s  dying  without  having  disposed  of  it,  the  question 
arises  whether  the  original  gift  is  an  absolute  one,  in  which  case  the 
gift  over  is  repugnant  and  void ;  or  whether  A.  takes  an  estate 
for  life,  with  a  general  power  of  appointment,  followed  by  a  gift 
over  in  default  of  appointment. 

Thus,  if  a  testator  gives  property  to  A.  "  for  his  own  use,"  or 
"  for  his  absolute  use  and  benefit,"  or  the  like,  and  goes  on  to 
provide  that  on  A.'s  death  any  part  of  the  property  not  disposed  of 
by  him  shall  go  to  some  one  else,  this  gives  A.  an  absolute  interest, 
and  any  part  of  the  property  not  disposed  of  at  his  death  forms  part 
of  his  estate  (r). 

On  the  other  hand,  the  whole  frame  of  the  will  may  negative 
the  idea  of  an  absolute  gift.  Thus,  in  Re  Stringer's  Estate  (s), 
the  testator  gave  to  J.  all  his  property,  with  fuU  power  to  sell  and 
dispose  of  it  in  any  way  he  thought  fit,  by  deed,  will,  or  otherwise, 
and  appointed  him  executor,  but  if  J.  did  not  dispose  of  the  property, 
the  testator  gave  it  or  the  part  undisposed  of  to  other  persons,  and 
appointed  other  executors :  there  were  various  provisions  in  the 
will  to  take  effect  after  the  death  of  the  survivor  of  the  testator 
and  J. :  it  was  held  that  J.  took  a  life  estate  with  a  general  power 
of  appointment.  And  where  a  testator  gave  all  his  property  to 
his  wife,  "  so  that  she  may  have  fuU  possession  of  it  and  entire 


(n)  See  the  cases  of  Be  Stringer,  6  Ch. 
D.  1 ;  Re  Jones,  [1898]  1  CSi.  438,  and 
Be  Sanfard,  [1901]  1  Ch.  939,  cited  post. 

(o)  Bradshaw  v.  BradsJiaw,  [1908] 
1  Ir.  R.  288. 

(p)  23  L.  R.  Ir.  130. 

(g)  Compare  Borke  v.  Abraham, 
[1895]  1  Ir.  R.  334,  post. 


(r)  Be  Yalden,  1  D.  M.  &  G.  53 ;  Be 
Morttock's  Trust,  3  K.  &  J.  456 ;  Par- 
nell  V.  Boyd,  [1896]  2  Ir.  R.  571  ;  Be 
Jones,  [1898]  1  Ch.  438.  See  also  Be 
Hanbury,  [1904]  1  Ch.  415,  reversed  on 
appeal,  [1905]  A.  C.  84. 

(«)  6  Ch.  D.  1. 
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power  and  control  over  it,"  with  a  gift  over  in  the  event  of  her  dying  chap.  xxm. 
without  having  devised  or  appointed  it,  it  was  held  that  she  took 
an  estate  for  life  only  with  a  general  power  of  appointment  (t). 
The  decision,  however,  seems  to  have  partly  turned  on  the  fact 
that  the  testator  had  previously  by  his  will  made  a  different  dis- 
position of  his  property,  including  a  gift  of  the  residue  to  his  wife 
absolutely,  and  that  the  disposition  above  stated  was  contained  in 
a  codicil. 

A   power  of  appointment  may  be  created  by  informal  words,  Informal 
such  as  words  giving  a  power  of  "  settling  "  or  "  disposing  "  of  ^°"^- 
property  in  a  certain  way  (u).    But  vague  words  will  not  create 
a  power  if  such  a  construction  is  inconsistent  with  the  general 
scheme  of  the  settlement  containing  them  (v). 

As  a  general  rule,  a  limitation  to  a  person  for  life,  and  after 
his  death  to  his  heirs  and  assigns,  does  not  give  him  a  power  of 
appointment  (w). 

In  Re  Holden  (x),  where  a  testator  gave  a  life  interest  in  property 
to  A.,  and  on  his  death  "  gave  all  the  remainder  of  my  personal 
property  which  may  then  exist  "  to  B.,  this  was  held  not  to  give  A. 
a  power  of  disposition. 

But  a  gift  of  property  to  A.  for  life,  with  full  power  to  will  away 
any  part  at  her  decease,  followed  by  a  gift  over  of  the  residue  and 
remainder  of  what  was  undisposed  of  by  her,  was  held  to  give  her 
a  power  of  appointment  over  the  whole  (y). 

In  Atkinson  v.  Jones  (z),  a  testator  gave  one  moiety  of  his  residue  Powercreated 
upon  trust  for  M.  for  life,  and  after  her  death  as  to  one  half  of  it  limitations, 
as  she  should  appoint,  and  as  to  the  other  half  upon  the  trusts 
thereinafter  declared  of  the  other  moiety,  which  he  gave  upon  similar 
trusts  for  E.,  with  a  similar  cross  limitation  of  one  half  upon  the 
trusts  thereinbefore  declared  concerning  M.'s  moiety  :   it  was  held 

(t)  Re  Sanfard,  [1901]  1  Ch.  939.     See  words  expressing  the  testator's  confi- 

]te   Pounder,  56   L.  J.  Ch.   113,  ante,  dence  that  the  donee  would  dispose  of 

p.  791;  and  iJofi-e  V.  Abraham,  [1895]  the  property  for  the  benefit  of  the  objects 

1  Ir.  R.  334,  where  it  was  held  that  the  of  the  gift  over  :  see  Chap.  XXIV. 

power  wa.s  limited  to  children,  and  in  (w)  Van  Orutten  v.  Foxwell,  84  L.  T. 

default    of    appointment    they     took  545. 

equally;  Bradshaw  v.  Bradshaw,  [1908]  (w)  Milman  v.  Lane,  [1901]  2  K.  B. 

1  Jr.  R.  288.  745,  in  which  Tapner  v.  Merlott,  Willes, 

(u)  Beachcroft  v.  Broome,  4  T.  R.  441;  177,  and  Qiiested  v.  Michell,  24  L.  J.  Ch. 

Kennerly   v.    Kennerly,    10   Ha.    160 ;  722,  are  discussed.     See  also  Brookman 

Dovmes  v.  Timperson,  4  Russ.  334.    See  v.  Smith,  L.  R.,  7  Ex.  271. 

Comiskey  v.  Bowring-Hanbury,  [1905]  (.r)  59  L.  T.  358.     Compare  Re  Thom- 

A.  C.  84,  where  there  was  an  absolute  son's  Estate,   14  Ch.  D.  263,  and  the 

gift,  subject  to  an  executory  gift  over,  other  cases  cited  supra,  p.  791. 

which  in  its  turn  was  subject  to  a  power  (y)  Cooke  v.  Farrand,  7  Taunt.  122. 

of   appointment   created   by   informal  (z)  Johns.  246. 
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CHAP.  xxin. 


life  interest 
enlarged  into 
absolute 
interest. 


that  the  effect  was  to  give  M.  and  E.  between  them  a  power  of 
disposing  of  the  whole  of  the  testator's  residuary  estate. 

Where  a  testator  gave  the  income  of  his  property  to  his  wife  for 
life,  and  directed  that  in  case  the  income  should  not  be  sufficient 
she  was  to  use  such  portion  of  the  property  as  she  might  deem 
expedient,  and  that  on  her  decease  "  what  was  left  "  of  the  property 
should  be  divided  among  certain  persons  :  it  was  held  that  the  wife 
had  a  general  power  of  appointment  over  the  capital  during  her 
life,  but  the  question  whether  she  could  appoint  by  will  was  not 
decided  (a). 

A  gift  to  A.  for  life,  followed  by  a  general  power  of  appointment 
and  a  gift  in  default  of  appointment  to  A.'s  executors  or  adminis- 
trators, seems  to  confer  on  A.  an  absolute  interest  (6). 


What  words        In  Bristow  v.  Skirrow  (66),  a  testator  gave  leaseholds  upon  the 

testamentary    same  trusts  as  his  wife  might  declare  with  respect  to  the  disposition 

power.  of  her  residuary  personal  estate  by  her  wiU :  it  was  held  that  this 

gave  her  a  general  testamentary  power  of  appointment. 

A  power  to  appoint,  without  saying  in  what  manner,  or  a  power 
to  appoint  "  by  writing,"  or  "  by  deed  or  otherwise,"  authorizes 
an  appointment  by  will  (c).  And  if  the  power  is  to  appoint  by  a 
"  writing  "  or  "  instrument "  executed  with  certain  prescribed 
formalities  (such  as  sealing  and  delivery,  or  attestation),  it  may 
be  exercised  by  a  will  executed  with  those  prescribed  formalities, 
but  it  cannot  be  exercised  by  an  ordinary  will  {d). 

A  gift  of  property  to  A.  for  life,  and  "  at "  or  "  after  "  his  decease, 
to  such  persons  as  he  shall  appoint,  or  to  be  "  at  his  disposal," 
gives  A.  a  power  of  appointment  by  deed  or  will  (e),  unless  some 
words  are  added  (such  as  "  leave  "  or  "  will "  or  "  bequeath  ")  which 
imply  a  testamentary  disposition,  in  which  case  the  power  can  only 


(o)  Ee  Richards,  [1902]  1  Cb.  76.  See 
Re  Pedrotti's  WiU,  27  Beav.  583 ;  Re 
fox,  62  L.  T.  762;  Re  Rowland,  86 
L.  T.  78 ;  ante,  p.  464. 

(6)  Chap.  XXXIII. 

(66)  27  Bea.  585. 

(c)  Sugden  on  Powers,  214  ;  Lisle  v. 
Lisle,  1  Br.  C.  C.  633  ;  Taylor  v.  Meads, 
4  D.  J.  &  S.  597.  In  Doe  v.  Glover  (1 
C.  B.  448),  a  gift  over  in  the  event  of  A. 
not  disposing  and  parting  with  his 
interest,  was  held  not  to  authorize  a 
disposition  by  will ;  but  see  Holmes  v. 
Godson,  8  D.  M.  &  Q.  166. 

(d)  Taylor  v.  Meads,  supra ;    Kibbet 


v.  Lee,  Hob.  312 ;  Orange  v.  Pichford, 
4  Dr.  363  :  West  v.  Ray,  Kay,  385 ; 
Smith  V.  Adkins,  L.  R.,  14  Eq.  402,  and 
cases  there  cited. 

(e)  Tomlinson  v.  Dighton,  1  P.  W. 
149  ;  Ex  parte  Williams,  IJ.  &  W.  89  ; 
Reith  V.  Seymour,  4  Russ.  263 ;  Re 
Davids'  Trusts,  Johns.  495  ;  Humble  v. 
Bowman,  47  L.  J.  Ch.  62 ;  Re  Jackson's 
Will,  13  Ch.  D.  189 :  where  the  cases 
Kennedy  v.  Kingston,  2  J.  &  W.  431  ; 
Reid  V.  Reid,  25  Bea.  469  ;  and  Freeland 
V.  Pearson,  L.  R.,  3  Eq.  658,  are  disap- 
proved. As  to  Woodcock  v.  Renneck,  1 
Ph.  72,  see  post,  p.  824. 
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be  exercised  by  will  (/).     So  if  the  donee,  being  a  married  woman,    chap,  xxttt. 
is  restrained  from  alienating  the  corpus  (g). 

On  the  other  hand,  a  gift  of  a  life  estate,  followed  by  a  power  of 
disposition,  may  be  so  expressed  as  to  confine  the  power  to  acts 
inter  vivos  {h),  or  to  give  the  donee  an  absolute  interest  {i). 

In  Re  Bolton  Estates  (j),  it  was  held  that  a  power  to  create  a  Poweroreated 
jointure  conferred  by  a  private  act  of  1535,  was  exerciseable  by  a  of  DevS"'^ 
testamentary  instrument,  although  the  power  of  disposing  of  land  1540. 
by  will  did  not  exist  before  1540. 

If  a  power  is  exerciseable  by  any  writing  executed  by  the  donee  Writing  in 
in  the  presence  of  two  witnesses,  and  he  executes  a  document  of  a  of  a'wilL™ 
testamentary  character,  this  is  "  a  writing  in  the  nature  of  a  wUl 
in  exercise  of  a  power  "  within  the  definition  contained  in  sect.  1  of 
the  Wills  Act,  and  must,  therefore,  comply  with  the  requirements 
of  sect.  9  {k). 

In  Re  Broad  (I),  it  was  held  that  if  a  power  is  exerciseable  by  will.  Writing 
or  by  "any  writing  purporting  to  be  a  will,"  it  may  be  exercised  tob^°a'"^ 
by  a  document  purporting  to  be  the  will  of  the  donee  and  signed  "''"• 
by  him,  although  insufficiently  attested  and,  therefore,  incapable 
of  probate. 

Where  a  testator,  after  giving  his  wife  a  life  interest  in  his  property,  Uncertainty, 
continued  as  follows  :  "  And  I  devise  and  empower  her  by  her  will 
or  in  her  lifetime  to  dispose  of  my  estate  in  accordance  with  my 
wishes  verbally  expressed  by  me  to  her,"  it  was  held  that  the  clause 
purporting  to  give  the  wife  a  power  of  disposition  was  void  for 
uncertainty  (m). 


(/)  Doe  V.    Thorley,  10  East,    438 ;  portion  having  been  destroyed)  as  a 

Walsh  V.  WaUitiger,  2  R.  &  M.  78  ;  Paul  writing  "  purporting  to  be  a  will."  And 

V.  HeweUon,  2  My.  &  K.  434 ;  31oore  v.  see  Be  Edmonsione,  49  W.  R.  555,  where 

Ffolliot,  19  L.  R.  Ir.  499.  See  Cruwys  v.  a  testamentary  document  insufficiently 

Colman,  9  Ves.  319.  attested,  and  not  referring  to  the  power 

(g)  Archibald  v.  Wright,  9  Sim.  161  ;  or  the  property  subject  to  it,  was  held 

Re  Flowers,  55  L.  J.  Ch.  200.     Accord-  not  to  be  a  "  writing  duly  executed." 

ing  to  Re  Waddington,  [1897]  W.  N.  6,  In     Re    Barnett,    supra,    some    doubt 

a,  mere  restraint  on  anticipation  does  seems  to  have  been  felt  by  Warrihg- 

not  have  this  effect.  ton,    J.,   whether   the  decision  in  ^e 

(h)  Re  Thomson's  Estate,  14  Ch.  D.  Broad  was  correct,  having  regard  to  the 

263,  and  other  cases  cited  in  Chap.  XIV.  definition  of  "  will  "  in  s.  1  of  the  Wills 

(i)  Re  Jones,  [1898]  1  Ch.  438,  and  Act. 

other  cases  cited  in  Chap.  XXXIV.  (m)  Re  Hetley,  [1902]  2  Ch.  866.    Com- 

(j)  [1903]  2  Ch.  461.  pare  Buckle  v.  Bristow,  10  Jur.  N.  S. 

(k)  Re   Barnett,   [1908]    1    Ch.   402;  1005.    It  is  hardly  necessary  to  say  that 

Bainbridge  v.  Smith,  8  Sira.   S6  ;    Re  a  power  to  appoint  to  A.  or  B.  is  not 

Daly's  Settlement,  25  Bea.  456.  open  to  objection  on  the  score  of  un- 

(l)  Re  Broad,  [1901]  2  Ch.   86.     In  certainty:   see  Longmore  v.  Broom,  7 

Oullan  V.  Grove,  26  Bea.  64,  Romilly,  Ves.  124,  and  other  cases  cited  in  Chaps. 

M.R.,  refused  to  treat  a  portion   of  a  XIV.  and  XVIII. 
duly  signed  and  attested  will  (the  other 
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CHAP.  xxm. 


A  general  power  will   not   be  cut  down  to  a   special  power 
except  by  express  words  (m). 


Contingent 
power. 


Power  given 
to  contingent 
person. 


Where  con- 
tingency does 
not  happen. 


Ill — When  and  by  whom  exerciseable. — The  general  principle 
is  that  a  power  given  to  a  designated  person,  to  be  exercised  upon 
a  contingency,  can  be  well  executed  before  the  contingency  happens. 
Thus  if  a  woman  has  a  power  exerciseable  by  will  in  the  event  of 
her  marriage,  she  can  exercise  it  before  the  marriage  (w). 

A  general  power  given  to  the  survivor  of  two  persons  can  be  well 
exercised,  during  their  joint  lives,  by  the  will  of  the  one  who  turns 
out  to  be  the  survivor  (o).  And  the  same  principle  would  appear 
to  apply  to  any  general  power  given  to  a  contingent  person  who 
eventually  proves  to  be  the  person  entitled  to  exercise  it  (p). 

A  different  rule  seems  to  apply  to  special  powers.  Thus  in  Re 
Moires  Trusts  (g),  a  special  power  was  given  to  A.  and  B.,  exerciseable 
by  deed  during  their  joint  lives,  and  in  default  of  such  appointment 
by  the  survivor  by  deed  or  will :  it  was  held  by  Bacon,  V.-C,  that 
it  was  not  well  executed  by  the  will,  made  during  the  joint  Uves,  of 
the  actual  survivor. 

A  power  exerciseable  by  persons  answering  a  particular  description 
at  a  certain  time,  cannot  be  exercised  by  persons  who  answer  that 
description  at  a  different  time  (r). 

It  is  hardly  necessary  to  say  that  if  a  power  is  limited  to  arise 
upon  a  contingent  event  which  does  not  happen,  the  power  is  not 
exerciseable.  Thus,  if  property  is  settled  upon  such  trusts  as  a 
married  woman  shall,  in  the  eVent  of  her  predeceasing  her  husband, 
by  wiU  appoint,  the  power  is  not  well  exercised  by  a  will  made  during 
coverture,  if  she  survives  him  (s).  But  if  the  words  of  contingency 
are  ambiguous  or  obscure,  regard  will  be  paid  to  the  general 
scheme  of  the  instrument  creating  the  power  {t). 


(m)  MachinUy  v.  Sison,  8  Sim.  561. 

(ra)  Logan  v.  Bell,  1  C.  B.  872,  and 
other  cases  cited  Farwell,  144. 

(o)  Thomas  v.  Jones,  1  I).  J.  &  S.  63, 
2  J.  &  H.  475.  The  decisions  in  Mac- 
Adam  V,  Logan,  3  Br.  C.  C.  310,  and  Doe 
V.  Tomkinson,  2  M.  &  8.  165,  seem  to 
have  been  rendered  obsolete  by  the 
Wills  Act. 

(p)  Farwell,  155.  It  does  not  seem 
to  have  been  decided  whether  a  general 
power,  expressly  made  exerciseable  by 
the  survivor  of  two  persons  after  the 
death  of  the  other,  can  be  exercised  by  a 
will  made  during  their  joint  lives  by 
the  person  who  eventually  survives. 

(9)  46  L.  T.  723.    In  Cave  v.  Gave, 


8  D.  M.  &  G.  131,  and  fie  BlaclAurn,  43 
Ch.  D.  75,  the  power  wm  expressly 
made  exerciseable  after  the  death  of 
one. 

(r)  Valentine  v.  Fitzsimons,  [1894] 
1  Ir.  R.  93. 

(s)  Price  v.  Parker,  16  Sim.  198; 
Trimmell  v.  Fell,  16  Bea.  537  ;  Willock 
v.  Noble,  L.  R.,  7  H.  L.  580 ;  Be  Cuno, 
43  Ch.  D.  12.  Compare  Van  Grutten  v. 
Foxwell,  84  L.  T.  545.  As  to  the  wills 
of  married  women  disposing  of  their 
separate  estate,  see  ante.  Chap.  III. 

(t)  Wilkinson  v.  Thornhill,  61  L.  T. 
362.  As  to  the  doctrine  of  Avelyn  v. 
Ward,  see  Chaps.  XXXVII  and  LVIII. 


WHEN    AND    BY    WHOM    EXERCISE  ABLE.  797 

A  power  limited  to  arise  upon  a  future  or  contingent  event  must    chap.  xxm. 
be  distinguished  from  a,  power  which  takes  effect  upon  a  future  Future  event. 
event,  but  is  presently  exerciseable.    The  former,  not  being  exercise- 
able  before  the  event  upon  which  it  is  limited  to  arise,  happens,  is, 
it  seems,  void  for  remoteness,  unless  the  event  is  such  that  it  must 
happen  within  the  legal  period  (m). 

In  Blight  v.  Hartnoll  {v).  Fry,  J.,  said  :    "  I  think  that  when  a  Whether 
power  of  appointment  amongst  a  class  of  persons  is  given,  the  ap-  gpeoLi  power 
pointer  must  know  the  class — must  be  able  to  ascertain  the  class  ™"st  be 
amongst  whom  he  or  she  is  to  divide  the  property.    It  is  a  discre-  to  donee, 
tionary  power  to  be   exercised  with   reference  to  the  respective 
circumstances  and  merits  of   the   persons  who  are  to  take,  and 
that  cannot  be  exercised   where  the  persons   are   not  known." 
But  this  statement  was  not  necessary  for  the  decision  of  the  case, 
and  is  generally  considered  to  be  incorrect  {w). 

A  power  to  appoint  among  several  objects  is  not  necessarily  Death  of  one 
defeated  by  the  death  of  any  of  them  {x).  objeote™' 

A  power  to  appoint  by  will  to  any  "  existing  member  of  my  family  " 
means  a  member  living  at  the  date  of  the  will  creating  the  power  {y). 

Where  under  a  settlement  the  husband's  Ufe  interest  is  deter- 
minable on  bankruptcy,  it  is  a  question  of  construction  whether 
this  puts  an  end  to  his  power  of  appointment  (yy). 

If  a  power  is  exerciseable  by  will,  and  the  donor  requires  that  it  Power  to 
shall  be  exercised  within  a  certain  period,  the  question  arises  within 
whether  he  merely  means  that  the  will  shall  be  made  within  the  *  certain 
period,  or  whether  he  means  that  the  will  must  become  operative 
by  the  death  of  the  donee  within  the  period.     As  a  general  rule, 
it  seems  to  be  sufficient  that  the  will  should  be  made  within  the 
period  (2),  but  it  may  appear  from  the  context  or  general  scheme  of 
the  instrument  creating  the  power,  that  the  donor  requires  the  will 
to  become  operative  by  the  death  of  the  donee  during  the  prescribed 
period  {zz). 

(u)  Marsden  on  Perp.  238.     Compare  436 ;  Potts  v.  Britton,  L.  R.,  1 1  Eq.  433 ; 

Ooodier  v.   Johnson,   18  Ch.   D.   441;  Re  Aylwin,!!.  K.,  16  Eq.  585;  Re  Stone's 

Ooodier  v.  Edmunds,  [1893]  3  Ch.  455 ;  Estate,  Ir.  R.,  3  Eq.  621,  18  W.  R.  222. 
Blight  V.  Hartnoll,  19  Ch.  D.  294;  and  (z)  Re  IllingwoHh,  [1909]  2  Ch.  297, 

the  other  cases  cited  ante,  pp.  307  seq.  where  the  oases  of  Burnham  v.  Bennett, 

(v)  19  Ch.  D.  294.  2  Coll.  254,    1  De  G.   &  S.  513,  and 

(w)  See    Farwell,    146.     As    to    the  Gave  v.  Cave,  8  D.  M.  &;  G.  131,  are 

point  decided  in  the  case,  see  p.  310.  discussed.     In  Burnham  v.  Bennett  the 

(x)  See  post,  Chap.  XLIV.  instrument   appears    to  have  been    a 

(y)  Sinnott  v.  Walsh,  5  L.  R.  Ir.  27.  fabrication. 

(yy)  HasweU  v.  Haswell,  2  D.  F.  &  (zz)  Gooperv.  Martin,'L."R.,3Ch.4'7 ; 

J   456-  Wickham  v.  Wing,  2  H.  &  M.  Potts  v.  Britton,  L.  R.,  11  Eq.  433. 
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CHAP.  xxm.  IV. — Formalities  to  be  observed. — In  the  case  of  powers 
Wills  Act,.  which  are  expressly  made  exerciseable  by  will  (a),  regard  must  be 
^'  ^^-  had  to  sect.  10  of  the  Wills  Act,  which  enacts  that :  "  No  appoint- 

ment made  by  will,  in  exercise  of  any  power,  shall  be  valid,  unless 
the  same  be  executed  in-  manner  hereinbefore  required  ;  and  every 
will  executed  in  manner  hereinbefore  required  shall,  so  far  as 
respects  the  execution  and  attestation  thereof,  be  a  vahd  execution 
of  a  power  of  appointment  by  wiU,  notwithstanding  it  shall  have 
been  expressly  required  that  a  will  made  in  exercise  of  such  power 
should  be  executed  with  some  additional  or  other  form  of  execution 
or  solemnity." 

Accordingly,  a  testamentary  power  of  appointment  created  before 
the  WiUs  Act,  is  properly  exercised  by  a  wiU  executed  with  the 
formalities  required  by  the  act  (6). 

This  enactment  does  not  prevent  the  donor  of  the  power  from 
imposing  conditions  or  restrictions  not  relating  to  the  formalities 
of  execution.  Thus,  a  special  power  which  is  exerciseable  by  the 
survivor  of  two  persons  after  the  death  of  the  other,  cannot  be 
exercised  by  one  during  their  joint  Uves,  even  although  that  one 
survives  (c).  So  a  power  made  exerciseable  by  will  expressly 
referring  to  the  power,  cannot  be  exercised  in  any  other  way  (d). 

The  Wills  Act  provides  (sect.  1)  that  in  the  construction  of  the  act 
the  word  "  will  "  shall  extend  to  "  an  appointment  by  will  or  by 
writing  in  the  nature  of  a  will  in  exercise  of  a  power."  In  Re 
Ba/rnett  (e),  a  fund  was  settled  by  A.  upon  certain  trusts,  subject 
to  a  proviso  that  it  should  be  lawful  for  A.,  by  any  deed  or  deeds, 
writing  or  writings,  with  or  without  power  of  revocation,  to  be  by 
her  duly  executed  in  the  presence  of  two  witnesses,  to  revoke  any 
of  the  provisions  of  the  settlement  and  to  appoint  other  trusts  in 
their  place.  She  signed  a  document  by  which  she  did  not  in  terms 
revoke  any  of  the  provisions  of  the  settlement,  but  she  dealt  with 
the  settled  fund,  and  with  other  property,  and  directed  that  her 
funeral  expenses  should  be  paid.  This  document  was  signed  by 
her  in  the  presence  of  two  witnesses,  but  as  her  signature  was  not 
placed  at  the  foot  or  end  thereof,  it  could  not  be  proved  as  a  will. 
It  was  held  that  this  was  a  writing  in  the  nature  of  a  wiU  in  exercise 

(o)  As    to    powers   exerciseable   by  post,  p.  809.     This  statement  is  now 

"  writing,"  &c.,  see  ante,  p.  794.  only  accurate  so  far  as  relates  to  special 

(5)  HMard-v.  Lees,  L.  R.,  1  Ex.  255  ;  powers  :  see  Re  Waterhouae,  and  other 

Freme  v.  Clement,  18  Ch.  D.  499,  post,  oases  cited,  post  p.  805. 

p.  859.  (e)  [1908]  I  Ch.  402.     As  to  Re  Broad, 

(c)  Cave  V.  Cave,  8  D.  M.  &  G.  131 ;  [1901]  2  C!h.  86  ("  writing  in  the  nature 

Re  Blackburn,  43  Ch.  D.  75,  post,  p.  835.  of  or  purporting  to  be  a  will  "),  see  ante, 

{d)  Phillips  V.  Cayley,  43  Ch.  D.  222,  p.  795. 
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of  a  power,  and  not  being  executed  in  accordance  with  sect.  9  of  the    chap.  xxm. 
act;  it  was  invalid  as  an  exercise  of  the  power.    If  the  document 
had  been  confined  to  an  immediate  disposition  of  the  settled  fund, 
it  would  apparently  have  been  valid. 

Before  the  Wills  Act,  the  Court  would  in  certain  cases  and  in  Aiding 
favour  of  certain  persons,  especially  the  wife  and  children  (or  adopted  exloution 
children)  of  a  testator,  aid  the  defective  execution  of  a  power  by 
his  will.  Thus,  if  a  power  required  to  be  exercised  by  a  will  signed 
in  the  presence  of  two  witnesses,  and  the  testator,  by  a  will  un- 
attested, or  only  attested  by  one  witness,  exercised  it  in  favour  of 
his  children,  or  of  one  or  more  of  his  children,  equity  would,  as  a 
general  rule,  hold  it  to  be  properly  exercised  (/).  But  since  the 
Wills  Act,  a  power  which  requires  to  be  exercised  by  will  cannot 
be  exercised  by  a  will  not  complying  with  the  statutory  require- 
ments, and  the  Court  has  no  jurisdiction  to  aid  an  execution 
which  is  defective  in  this  respect  (g),  unless  the  testator  is 
domiciled  abroad,  and  special  formalities  are  prescribed  (h). 

The  old  doctrine,  however,  applies  to  powers  which  are  exer- 
cisable by  deed.  Thus  in  Bruce  v.  Bruce  (i),  a  person  who  had  a 
power  of  appointment  by  deed  exercised  it  by  will,  duly  executed, 
in  favour  of  her  children,  and  it  was  held  to  be  a  good  execution  of 
the  power.  But  in  such  a  case  the  will  must  be  executed  in  accor- 
dance with  the  requirements  of  the  Wills  Act,  by  reason  of  the 
definition  of  "  will  "  contained  in  the  act  (j). 

There  was  formerly  some  question  as  to  the  proper  functions  of  Operation  o£ 
the  Court  of  Probate  and  the  Court  of  Construction  with  regard  '^^^'^"t^^^ 
to  the  operation  of  a  testamentary  appointment,  and  it  was  at  one 
time  thought  that  the  Judicature  Acts  would  make  a  diSerence 
in  the  practice  (k).    This  does  not  appear  to  have  been  the  case, 
and  the  practice  as  now  settled  may  be  stated  as  follows  : — 

(/)  Wilhes  V.  Holmes,  9  Mod.  485  ;  Kirwan's  Trusts,  25  Ch.  D.  373. 

TMoena  v.  Lueena,  5  Bea.  249  ;  Hume  v.  (fc)  See  the  remarks  in  the  4th  edition 

Eundell,  6  Madd.  331;  Morse  V.  Martin,  of  this  work  (p.  29  seq.),  where  the 

34  Bea.  500  (as  to  this  case,  see  Be  following  cases  are  cited :    Draper  v. 

Walker,  [1908]  1  Ch.  560).  Hitch,  1  Hagg.  674  ;  Stevens  v.  Bagwell, 

(o)  Be  Kirwan's  Trusts,  25  Ch.  D.  15  Ves.  139  ;  Barnes  v.  Vincent,  5  Moo. 

373.  P.  C.  C.  201,  10  Jur.  233,  4  No.  Cas. 

(h)  Be  Walker,  [1908]  1  Ch.  560.  Supp.  xxxi.  ;  Tatnall  v.  Hankey,  2  Moo. 

\i)  L.  R.,  11  Eq.  371 ;  Sneedv.  Sneed,  P.  C.  C.  342  ;   De  Chatelain  v.  De  Pon- 

Amb.  64  ;  Cooperv.  Martin,  L.  R.,3  Ch.  tigny,  1  Sw.  &  Tr.  411,  29  L.  J.,  Prob. 

47.  147  ;  Paglar  v.  Tongue,  L.  R.,  1  P.  &  D. 

(/)  See  Be  Barnett,  [1908]  1  Ch.  402,  158  ;  In  b.  Fenwick,  ib.  319  ;  In  b.  Mun- 

supra.     As  to  the  case  of  Kennard  v.  day,  1  Curt.  .590 ;   Douglas  v.   Cooper, 

Kennard,  L.   R.,   8   Ch.   227,   see  Be  3  My.  &    K.    378;    Ward   v.    Ward, 
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CHAP.  xxm. 


Probate, 

when 

necessary. 


Effect  of 
probate. 


English 
domioil. 


Lord  Kings- 
down's  Act. 


Will  in 
English  form 
by  testator 
domiciled 
abroad. 


(1)  A  testamentary  appointment  in  exercise  of  a  power  over 
personal  estate  is  inoperative  unless  duly  proved  or  recognized-  by 
the  Court  of  Probate  as  a  will  (1).  Under  the  old  law,  a  will  merely 
exercising  a  power  over  real  estate  did  not  require  to  be  proved, 
and  in  the  case  of  a  married  woman  was  not  entitled  to  be 
proved  (m).  But  since  the  Married  Women's  Property  Act,  1882, 
the  will  of  a  married  woman  can,  it  seems,  be  proved  as  a  matter  of 
course  in  every  case.  And  where  a  person  makes  a  will  in  exercise 
of  a  general  power  over  real  estate,  and  dies  after  1897,  it  seems 
that  it  must  be  proved  (n). 

(2)  Grant  of  probate  (o)  is  conclusive  as  to  the  testamentary 
character  of  the  document  proved.  It  only  remains  for  the  Court 
of  Construction  to  determine  whether  the  necessary  formalities 
have  been  complied  with  (p),  and  whether  in  other  respects  the 
power  has  been  diily  exercised  {q). 

(3)  In  the  case  of  a  wiU  executed  in  accordance  with  Enghsh 
law,  by  a  person  domiciled  in  England,  the  probate  is  sufficient 
evidence  of  the  due  execution  of  the  power,  so  far  as  formalities 
are  concerned  (r). 

(4)  A  will  admitted  to  probate  under  Lord  Kingsdown's  Act 
is  not  a  good  exercise  of  a  testamentary  power  of  appointment, 
unless  executed  in  accordance  with  sect.  10  of  the  Wills  Act  (s). 

.  (5)  A  testamentary  document  exercising  a  power  of  appointment, 
executed  in  accordance  with  the  requirements  of  English  law  by 
a  person  domiciled  abroad,  is  recognised  by  the  English  Courts  as 
a  testamentary  instrument,  although  not  valid  as  a  will  according 
to  the  law  of  the  appointor's  domicU.  The  modem  practice  is 
not  to  grant  probate,  but  letters  of  administration  with  the  will 
annexed.  If  the  appointor  is  a  married  woman,  the  grant  is  limited 
to  the  appointed  property,  unless  the  husband  consents  to  a  general 
grant  being  made  (t). 


11  Beav.  377 ;  D'Huart  v.  Harkness, 
34  Beav.  324  ;  In  b.  HaUyburloii, 
L.  R.,  1  P.  &  D.  90;  In  b.  Tharp, 
3  P.  D.  76. 

(/)  Soss  V.  Ewer,  3  Atk.  160.  As  to 
probate  in  British  colonies  and  pos- 
sessions abroad,  see  He  TootaVs  Trusts, 
23  Ch.  D.  532 ;  Re  Vallance,  24  Ch.  D. 
177  ;  Colonial  Probates  Act,  1892. 

(m)  In  b.  Tomlinson,  6  P.  D.  209 ; 
In  b.  HornhucUe,  15  P.  D.  149. 

{n)  Land  Transfer  Act,  1897. 

(o)  This  includes  a  grant  of  adminis- 
tration with  the  will  annexed  :  see  Be 
Price,  [1900]  1  Ch.  442. 

(p)  Douglas  v.  Cooper,  3  Myl.  &  K. 


378  :  D'lIuaH  v.  Harkness,  34  Bea.  324. 

(q)  Paglar  v.  Tongue,  L.  R.,  1  P.  &  D. 
158. 

(r)  See  Ward  v.  Ward,  11  Bea.  377, 
.  a  case  under  the  old  law. 

(«)  Re  Kirwan's  Trusts,  25  Ch.  D. 
373  ;  Hummel  v.  Hummel,  [1898]  1  Ch. 
642.  See  the  remarks  on  these  deoi- 
sion.s  in  Re  Price,  [1900]  1  Ch.  442. 

(«)  In  b.  Alexander,  29  L.  J.  P.  93 ; 
In  b.  Hattyburton,  L.  R.,  1  P.  &  D.  90  ; 
In  b.  Huber,  [1896]  P.  209  ;  In  b.  Tri- 
fond,  [1899]  P.  247 ;  In  b.  Vannini, 
[1901]  P.  330;  Re  Baker's  Settlement 
Trusts,  [1908]  W.  N.  161 ;  Murphy  v. 
Deichler,  [1909]  A.  C.  446. 
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CHAP.  xxnr. 


(6)  Where  a  power  is  exerciseable  by  will,  and  the  donee  is  domi- 
ciled abroad,  a  will  executed  by  him  in  accordance  with  the  law  Will  in 

of  his  domicil  and  recognized  as  a  valid  will  by  the  Court  of  Probate  ^""^^'g"  "'^™- 
in  England,  although  not  executed  in  accordance  with  the  formali- 
ties required  by  Enghsh  law,  operates  as  an  exercise  of  the  power 
if  an  intention  to  exercise  it  appears  by  the  will,  and  if  no 
special  formalities  are  prescribed  by  the  instrument  creating  the 
power  (m). 

(7)  In  such  a  case  as  that  last  supposed,  if  special  formalities  Defective 
are  prescribed  by  the  instrument  creating  the  power,  and  they  are 

not  observed  by  the  testator,  the  defective  execution  may  be  aided 
by  the  Court  in  accordance  with  its  general  principles  (v). 

(8)  In  a  case  falling  within  (5)  or  (6),  the  appointment  takes  Testament- 
effect  according  to  English  law,  and  not  according  to  the  law  of 

the  appointor's  domicil.  From  this  follow  two  corollaries :  first, 
the  appointor  may,  by  exercising  the  power,  dispose  of  the  property 
in  a  way  not  permitted  by  the  law  of  his  domicil  (w) ;  and  secondly, 
a  general  devise  or  bequest  contained  in  the  wiU  operates  as  an 
exercise  of  a  general  power  under  sect.  27  of  the  Wills  Act,  if 
the  appointor  shews  an  intention  that  his  wiU  should  take  effect 
according  to  English  law,  but  not  otherwise  (a;). 

(9)  In  a  case  where  the  provisions  of  the  Wills  Act  do  not  apply,  Where  special 
if  special  formalities  are  required  by  the  instrument  creating  the  j^^^^  ^^ 
power,  and  the  donee  is  domiciled  abroad,  it  is  not  sufficient  that  observed, 
the  instrument  purporting  to  exercise  the  power  should  be  a  will 
according  to  the  law  of  the  domicil ;   it  must  also  comply  with 

the  terms  of  the  power  (y). 

(10)  According  to  Murray  v.  Chamfernowne  (2),  a  will  made  in  Land, 
exercise  of  a  power  to  appoint  land  must  be  executed  in  accordance 
with  the  formalities  required  by  the  lex  loci,  and  a  will  so  executed 

is  a  valid  appointment,  although  the  wiU  itself  is  invalid  by  the 
law  of  the  testator's  domicil.     In  the  same  case,  it  was  held  that  Trust  for 
where  a  person  has  a  power  of  appointing  the  proceeds  of  sale  of 
land  subject  to  a  trust  for  sale,  but  not  sold,  the  power  is  to  be 

(m)  D'Hmrt  v.   Harhmss,   34   Bea.  SMement  Trusts,  [1903]  1   Ch.  898 ; 

324  ;  He  Barman,  [1894]  3  Ch.  607  ;  Be  Re  SchoUfield,  [1905]  2  Ch.  408,  [1907] 

Price,  [19001  1  Ch,  442 :    He  Walker,  ICh.  664;  Be  Baker's  Settlement  Trusts, 

[1908]  1  Ch.  660.  [1908]  W.  N.  161. 

(»)  Be  Walker,  [1908]  1  Ch.  560.  (y)  Barretto  v.   Toung,  [1900]  2  Ch. 

(jo)  Be  Hernando,  27  Ch.   D.   284 ;  339. 

Pouey  V.  Hordern,  [1900]  1  Ch.  492  ;  Be  {z)  [1901]  2  Ir.    E.   232.      Compare 

Bald,  76  L.  T.  462 ;   Be  Migret,  [1901]  Bank  of  Africa  v.  Oohen,  [1909]  2  Ch. 

1  Ch.  547.  129. 

(i)  Re   Price,   supra;     Be   D'Hsle's 
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OHAP.  xxm. 


treated  as  a  power  to  appoint  immoveable  property  within  this 
doctrine  (y). 


Express 
or  implied. 

Power  de- 
stroyed and 
replaced  by 


Misdescrip- 
tion o£ 
property. 


V. — General  Powers. — (1)  Execution  by  Specific  Disposition. — 
An  intention  to  execute  a  general  power  may  be  express  or  implied. 

In  Thompson  v.  Simpson  {z),  A.  had  a  general  power  of 
appointment  by  deed  or  wiU :  she  made  a  will  expressly  exercising 
the  power;  she  subsequently  executed  a  deed  in  exercise  of  the 
power,  by  which  she  reserved  to  herself  a  general  power  of  appoint- 
ment by  will :  it  was  held  that  the  will  was  not  an  exercise  of  the 
power,  and  that  the  fund  went  as  in  default  of  appointment. 

The  fact  that  a  testator  misdescribes  property  which  he  pur- 
ports to  appoint,  does  not  necessarily  prevent  the  appointment 
from  taking  effect.  Thus,  if  he  has  a  power  of  appointment  over 
the  proceeds  of  sale  of  Blackacre,  and  by  his  will  appoints 
Blackacre  itself  to  X.,  this  wUl  prima  facie  operate  as  a  good 
appointment  of  the  proceeds  of  sale  (a).  And  if  a  person  has  a 
power  of  appointing  a  limited  interest  in  a  certain  property,  and 
by  his  wiU  appoints  that  property  by  name  to  X.,  this  may  operate 
as  an  exercise  of  his  power,  unless  he  has  some  other  interest  in 
the  property  which  will  satisfy  the  terms  of  the  appointment  (b). 


Implied 
exercise 
of  power. 


In  the  absence  of  an  express  exercise,  as  to  which  no  question 
usually  arises  (c),  an  intention  to  exercise  a  power  may  be  inferred 
from  a  reference  to  the  power  itself  in  a  preceding  part  of  the  will  {d). 
Thus  in  Walker  v.  Laxton  (e),  a  testatrix  who  had  a  power  of  appoint- 
ment over  a  sum  of  2,200Z.  made  awiU  in  which  she  recited  the  power 
and  proceeded  to  "  give  and  bequeath  "  to  various  persons,  not 
objects  of  the  power,  legacies  amounting  in  all  to  2,200?. :  it  was 


{y)  Ante,  p.  3,  note  {q).  The  question 
is  a  difficult  one,  but  it  is  submitted  that 
the  decision  is  correct,  for  the  reason 
that  in  oases  of  conflict  of  laws  the  true 
nature  of  the  property  should  be  re- 
garded. Otherwise  English  leaseholds 
would  be  subject  to  the  law  of  the 
domicil.  The  distinction  is  not  between 
real  and  personal  property,  but  between 
moveable  and  immoveable  property.  It 
is  observable  that  Andrew,  J.,  rehed 
to  some  extent  on  a  note  in  the  first 
edition  of  Dioey's  Conflict  of  Laws ;  in 
the  second  edition  this  note  does  not 
appear  and  there  are  other  alterations 
tending  to  shew  that  the  learned  author 
thinks  the  point  more  doubtful  than  he 
at  first  supposed. 


(z)  50  L.  J.  Ch.  461. 

(a)  Per  Cairns,  L.J.,  in  Cooper  v. 
Martin,  L.  R.,  3  Ch.  47.  See  this  and 
other  cases  cited,  infra,  p.  840. 

(6)  See  Farmer  v.  Bradford,  infra. 

(c)  See  Davies  v.  Fisher,  5  Bea.  201. 
As  to  the  requirement  that  the  appoint- 
ment shall  refer  to  the  power,  see  the 
cases  of  Be  Waterhouse  and  Re  Lane, 
post. 

(d)  As  to  the  principles  which  ought 
to  guide  the  Court  in  inferring  an  in- 
tention of  this  nature,  see  Denn  v. 
Roake,  5  Barn.  &  C.  720 ;  Bennett  v. 
Ahv/rroio,  8  Ves.  609 ;  Cunninghame  v. 
Anstruther,  L.  R.,  2  So.  &  D.  223. 

(c)  1  Y.  &  J.  557. 
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held,  notwitlistanding  the  absence  of  any  words  connecting  the    chap.  xxm. 
legacies  with  the  power,  that  the  gifts  were  intended  to  be  appoint- 
ments, and  therefore  could  not  take  effect  as  legacies. 

Again,  an  intention  to  exercise  a  general  power  of  appointment 
may  be  inferred  from  a  reference  to  the  specific  property  subject 
to  the  power  (d).  Thus,  where  a  testatrix  who  had  a  power  of 
appointment  over  certain  personal  property,  including  a  sum  of 
stock,  made  a  will  bequeathing  pecuniary  legacies,  followed  by  a 
bequest  of  "  all  the  rest  and  residue  of  my  bank  stock,  goods,  &.c.^ 
and  all  other  property,  &c.,  excepting  501.  of  my  bank  stock,"  this 
was  held  to  denote  an  intention  to  include  in  the  general  bequest 
the  residue  of  the  stock  which  was  subject  to  the  power,  and  to 
charge  it  with  the  legacies  (e).  Here,  the  expression,  "  my  bank  Parol 
stock,"  joined  with  the  other  terms  in  the  will,  was  prima  facie  ^^'  ^^°^' 
evidence  that  the  testator  was  pointing  to  a  specific  existing  fund ; 
parol  evidence  was  therefore  admissible,  to  shew  whether  she  had 
any  such  fund  of  her  own  to  which  the  bequest  was  applicable ; 
and  this  being  proved  in  the  negative,  the  decision  was  in- 
evitable. And  it  may  be  stated  as  a  general  rule,  that  where  the 
bequest  is  on  the  face  of  the  will  thus  specific,  and  it  is  ascertained 
by  parol  evidence  that  the  testator  has  no  other  such  fund,  the 
power  will  (other  things  attended  to)  be  well  executed  (/)• 
Beyond  this,  of  course,  parol  evidence  cannot  be  adduced  to  in- 
fluence the  construction  in  any  of  these  cases  {g). 

But  the  mere  bequest  of  a  sum  of  money,  corresponding  in  amount 
to  that  which  is  the  subject  of  the  power,  raises  no  such  inference, 
though  the  testator,  when  he  made  his  will,  was  not  possessed  of 
any  other  property  affording  a  fund  for  payment ;  as  it  is  possible 
that  he  may  have  calculated  on  the  future  acquisition  of  property 
adequate  to  satisfy  the  legacy  (h).    For  the  same  reason,  the 

(d)  See  Scrape's  Case,  10  Rep.  143b.  see  Sugd.  Pow.  321,  8th  edition ; 
Lownda  v.  Lovmds,  1  Y.  &  J.  445,  seems      Harvey  v.  Stracey,  1  Drew.  73. 

to  have  been  decided  on  this  ground  (/)  Innes  v.  Sayer  (Sayer  v.  Sayer), 
(see  Daviea  v.  Thorns,  3  De  G.  &  S.  347),  7  Hare,  381,  3  Mao.  &  G.  606  ;  Horwood 
for  at  that  time  it  was  not  settled  that  v.  Griffith,  4  D.  M.  &  G.  708  ;  Tredennick 
parol  evidence  of  the  state  of  the  testa-  v.  Tredennick,  [1900]  1  Ir.  354.  Corn- 
tor's  property  was  admissible.  pare  Roohe  v.  Booke,  2  Dr.  &  Sm.  38, 

(e)  Walker  v.  Mackie,  4  Russ.  76.  It  and  the  other  decisions  with  regard  to 
was  also  decided  that  leaseholds  subject  special  powers,  post. 

to  the  same  power  passed  by  the  words  (g)  Standen  v.  Standen,  2  Ves.  jun. 

"  other  property."     This  part  of  the  589.     And  as  to  the  subject  generally, 

decision    was    questioned    by    Pepys,  see  further  Sugd.  Pow.  8th  edition,  289, 

M.R.,   Hughes  v.  Turner,  3  My.  &  K.  2  Chance  on  Powers,  83. 

097 ;    but  see  Slanden  v.  Macn^,  6  (A)  Jones  v.   Tucker,   2   Mer.    533 ; 

B.  P.  C.  Toml.  193,  decreeing  the  per-  Davies  v.  Thorns,  3  De  G.  &  S.  347,  ex- 

sonal  estate  to  pass  with  the  real ;  and  plaining  Forbes  v.  Ball,  3  Mer.  437. 
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CHAP.  xxin. 


Where 
testator  has 
intereat  as 
well  as  power. 


Power  of 
revocation. 


Where  will 
would  other- 
wise be 
inoperative. 


Republica- 
tion. 

Intereat. 


"  Eesidue." 


mention  of  "  money  in  the  funds  "  in  a  general  bequest  of  personal 
estate,  and  the  fact  of  the  testator  having  no  stock  of  his  own  at 
the  date  of  the  will,  did  not,  under  the  old  law,  cause  the  bequest 
to  operate  as  an  appointment  of  stock  over  which  the  testator 
had  a  general  power  of  disposition  (i). 

In  Farmer  v.  Bradford  (/),  Blackacre  was  settled,  subject  to  a 
term  of  500  years,  to  such  uses  as  A.  should  appoint,  and  in  default 
of  appointment  to  him  in  fee  ;  the  trusts  of  the  term  were  to  raise 
£1000,  over  which,  in  the  event,  A.  had  a  general  power  of  appoint- 
ment, with  a  trust,  in  default,  for  other  persons ;  A.  )3y  his  will 
devised  Blackacre  to  B. :  it  was  held  that  this  devise  took  efEect 
out  of  A.'s  interest,  and  did  not  operate  as  an  exercise  of  his 
power  to  appoint  the  £1000,  which  therefore  went  in  default  of 
appointment.  If  he  had  had  no  interest  in  Blackacre  except  the 
£1,000,  his  devise  of  the  estate  might  have  operated  as  an  execution 
of  his  power. 

The  general  principle  above  stated  applies  where  the  power  is 
one  of  revocation  as  well  as  appointment.  Thus,  if  a  man  settles 
land  in  Dale,  reserving  a  power  of  revocation  and  new  appointment 
by  will,  and  devises  aU  his  lands  in  Dale  to  J.  S.,  having  no  other 
lands  in  Dale,  this  is  a  good  exercise  of  the  power  (k).  So  if  he 
makes  a  will  by  which  he  disposes  of  the  property  upon  trusts 
which  vary  in  some  respects  from  those  declared  by  the  settlement, 
this  prima  facie  operates  as  a  revocation  of  the  settlement  pro 
tanto  (Z). 

Where  a  testator  afiects  to  deal  with  some  property  in  general 
terms,  not  defining  it,  imder  such  circumstances  that  the  will  cannot 
have  efEect  except  upon  the  property  comprised  in  the  power,  this 
may  shew  an  intention  to  exercise  the  power  (m). 

As  to  the  efEect  of  republication,  see  post,  p.  842. 

If  a  testator,  having  a  general  power  over  a  fund,  expressly 
appoints  a  particular  sum  out  of  that  fund  to  A.,  this  is  a  specific 
gift,  and  A.  is  entitled  to  interest  on  it  from  the  death  of  the 
testator  (w). 

The   construction    of   the    word    "  residue,"    when   a   testator 


(t)  WM>  V.  Honnor,  1  .T.  &  W. 
352.  Compare  Be  Huddleston,  [1894] 
3  Ch.  595,  and  the  other  decisions 
with  regard  to  special  powers,  post, 
p.  833. 

(j)  3  Rusa.  354. 

(k)  Deg  v.  Deg,  2  P.  W.  412. 


{I)  Quin  V.  Armstrong,  Ir.  R.,  11 
Eq.  161. 

(m)  Per  Wood,  V.-C,  in  Brodrick  v. 
Brovm,  1  K.  &  J.  328  ;  Bennett  v.  Abur- 
row,  8  Vea.  609. 

{»)  Re  Marten,  [1901]  1  Ch.  370. 


reference 
to  powers. 
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appoints  part  of  a  fund  to  A.  and  the  residue  to  B.,  is  discussed    chap.  xxm. 
later  (j). 

Independently  of  sect.  27  of  the  Wills  Act  (k),  it  is  clear  that  if  General 
a  testator  disposes  of  "  all  property  over  which  I  have  any  power  of 
disposition  by  will,"  this  operates  as  an  exercise  of  a  general  power 
of  appointment  by  Avill.  It  also  operates  as  an  exercise  of  a 
general  power  conferred  on  the  testator  after  the  date  of  the 
will  (I).  Such  a  clause  is  often  inserted  in  wills  as  a  common 
form,  and  in  most  cases  it  does  no  harm.  But  it  sometimes 
happens  that  a  settlor  who  gives  a  person  a  limited  interest  in 
property,  with  a  gift  in  remainder,  wishes  to  confer  on  him  a 
power  to  appoint  the  whole  or  part  of  the  property  in  any  way  he 
pleases,  so  as  whoUy  or  partially  to  defeat  the  interests  of  the 
remainder-men,  but  desires  that  the  power  shall  not  be  exercised 
either  by  the  operation  of  sect.  27  or  by  the  common  clause  above 
referred  to  :  in  other  words,  he  does  not  wish  the  interests  of 
the  remainder-men  to  be  defeated,  except  by  a  deliberate  exercise 
of  the  donee's  discretion.  In  such  cases  it  is  usual  to  insert  in  the 
power  words  requiring  that  it  shall  only  be  exercised  by  a  will 
"  expressly  referring  to  this  power,"  or  "  expressly  purporting  to 
exercise  this  power,"  or  the  like,  the  object,  of  course,  being  to  require 
the  testator  to  refer  to  the  power  in  such  a  way  as  to  shew  that  he 
had  it  in  his  mind.  On  this  supposition  a  will  disposing  of  "  all 
property  over  which  I  have  any  power  of  disposition  by  will  "  would 
not  comply  with  such  a  requirement.  However,  it  has  been  held 
that  it  does  (m).  It  would  not  be  respectful  to  question  the  accuracy 
of  these  decisions,  but  they  certainly  defeated  the  intention  of  the 
donor  of  the  power  in  each  case. 

(2)  Execution  by  a  General  Devise  or  Bequest. — (a)  Old  Law. —  Realty. 
Before  the  Wills  Act,  a  general  devise  or  bequest  did  not 
operate  as  an  execution  of  a  general  power  of  appointment  over 
real  estate,  unless  an  intention  to  exercise  the  power  could  be 
inferred  from  the  language  of  the  wiU  and  the  testator's  circum- 
stances (w).     Thus,  if  a  testator,  by  a  will  made  before  and  not 

(j)  Page  859.     See  Re  Bringloe,  26  (m)  Re  Waterhouse,  98  L.  T.  30  ;  Re 

L.  T.  58,  stated  post,  p.  860,  n.  («).  Rolt,  [1908]  W.  N.  76  ;  Re  Lane,  [1908] 

(i)  Post,  p.  808.  2  Ch.  581.     Compare  the  cases  on  s.  27 

{I)  Re  Old's  Trusts,  541..  T.  671  {"pro-  of  the  WUls  Act,  post,  p.  809. 

perty  over  which  I  have  any  disposing  (to)  See  Jones  v.  Curry,  1  Swanst.  66  ; 

power  ").     See  Patch  v.  Shore,  2  Dr.  &  Sugden  on  Powers,  342. 
S.  589. 


806  POWERS    OF    APPOINTMENT    AND    DISPOSITION. 

CHAP,  xxm.  republished  on  or  since  the  1st  January,  1838,  devised  all  his  heredi- 
taments or  real  estate,  and  it  appeared  that  he  had  no  real  estate  at 
the  time  of  its  execution,  but  that  he  had  a  general  testamentary 
power  over  real  estate,  the  devise  operated  as  an  appointment  imder 
the  power  (o).  And  where  real  estate  was  settled  to  the  separate 
use  of  a  married  woman  in  fee,  with  a  testamentary  power  of 
appointment,  a  general  devise  by  her  took  effect  as  an  appoint- 
ment under  the  power  (p). 

On  the  other  hand,  if  the  testator  had  real  estate  on  which  the 
will  could  operate,  it  would  be  presumed  that  the  devise  was  made 
with  a  view  to  such  property,  and  not  as  an  exercise  of  the  power  (q). 
On  the  same  principle,  where  a  testator  who  had  freehold  property, 
and  a  power  over  freeholds  and  copyholds,  devised  his  freehold  and 
copyhold  estates,  the  devise  operated  as  an  execution  of  the  power 
with  respect  to  the  copyholds  (there  being  no  other  property  of  this 
description  on  which  it  could  operate),  but  not  as  to  the  freeholds  (r). 
So,  if  a  testator  devised  all  his  lands  in  the  parishes  of  A.  and  B., 
having  lands  in  A.  only,  and  a  power  over  lands  in  A.  and  also  in  B., 
the  devise  would  exercise  the  power  over  the  lands  in  B.,  but  not  the 
power  over  those  in  A.  (s). 
Personalty.  As  Mr.  Jarman  points  out  (t) :  "  The  ground  on  which  a  general 

devise  has  been  held  to  operate  as  an  appointment  of  real  estate, 
it  is  obvious,  does  not  apply  to  personalty  (m)  ;  for  as  a  will  of 
personal  estate  comprises  whatever  property  of  this  description  a 
testator  dies  possessed  of,  without  regard  to  the  period  of  its 
acquisition,  it  is  not  necessarily  to  be  presumed,  that  the  testator 
had  any  specific  property  in  his  view  when  he  made  it ;  and, 
therefore,  even  if  it  should  happen  that  the  testator  had  no 
other  disposable  property  at  the  time  of  making  his  will  or  at 

(o)  Att.-Gen.  v.  Vigor,  8  Yea.  256.   See  176;    Ex  parte  Caswall,  1  Atk.  559; 

also  Standen  v.  Standen,  2  Ves.  jun.  589,  Hoste  v.  Blackman,  6  Madd.  190. 
0  Bro.  P.  C.  193,  where  the  fact  that  the  (r)  Lewii  v.  Lhwettyn,  T.  &  R.  104. 

testatrix  had  no  real  estate  seems  to  (a)  Napier  v.   Napier,    1    Sim.    28 ; 

have   been    the   principal    reason   for  Roake  v.  Denn,  4  Bli.  N.  S.  1.     See  also 

holding  that  a  residuary  devise  and  Doe  v.  Roake,  2  Bing.  497 ;    Denn  v. 

bequest  paissed  both  real  and  personal  Roake,  5  B.  &  Or.  720. 
estate  over  which  she  had  a,  power  of  (t)  First  ed.  p.  630. 

appointment.     In  all  these  cases  the  (u)  Jones  v.  Curry,  1  Sw.  66.     See, 

onus  of  proving  that  the  testator  had  however,   Standen  v.   Standen,   supra, 

no  real  e.state  upon  which  the  devise  "  Leaseholds,  of  course,  are  undistin- 

oould  operate,  lay  on  the  person  claim-  guishable  from  other  personal  estate 

ing  as  appointee ;  Doe  d.  Caldecott  v.  in  this  respect,  though  in  some  cases 

Johnson,  7  M.  &  (Jr.  1047.  they  have  most  inconsiderately  been 

{p)  Gurteis  v.  Kenrick,  3  M.  &  Wei.  treated  as  governed  by  the  same  prin- 

461,9  Sim.  443;    Churchill  v.  Dibben,  ciple  tus  devises  of  freehold  estates.     See 

9  Sim.  447,  n.  Grant  v.  Lynam,  4  Russ.  292."     (Note 

(?)  Sir  Edward  Clere's  Case,  6  Co.  by  Mr.  Jarman.) 
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his  death,  than  the  subject  of  the  power  {v),  or  that  its  exclusion    chap,  xxm. 
from  the  will,   will  leave   nothing  for  the   residuary   clause  to 
operate  upon,  or  will  leave  the  personal  estate  inadequate  to  the 
payment  of  pecuniary  legacies,  still  the  will  does  not  operate  as  an 
appointment  under  the  power  (w).    And  the  circumstance  that  the  Distinction 
donee,  being  a  married  woman,  has  no  general  testamentary  capacity  testatrix  Is 
(but  who,  it  is  to  be  remembered,  may  have  separate  estate,  dis-  '''  married 
posable  by  will),  has  been  held  not  to  constitute  a  ground  for  varying 
the  construction  "  (x).    But  it  must  be  observed  that  in  all  the  cases 
where  it  was  so  held  it  appeared  that  in  fact  the  married  woman,  at 
the  time  of  making  her  will,  had  separate  estate  which  would  or 
might  pass  by  the  general  bequest ;   and  it  seems  that  unless  this 
was  proved  affirmatively  the  bequest  operated  as  an  appointment  {y). 
Under  the  Married  Women's  Property  Act,  1882,  a  married  woman 
has  a  general  testamentary  capacity  in  respect  of  her  separate 
property,  and  consequently  the  doctrine  laid  down  in  Shelford  v. 
Acland  has  ceased  to  be  of  importance  (z). 

A  general  gift  of  "all  my  real  and  personal  estate  and  effects  Reference  to 
whatsoever  whereof  I  have  power  to  dispose,"  or  the  like,  was  own^property 
generally  taken  not  as  a  mere  superfluous  mention  of  the  ordinary  may  include 
powers  which,  as  owner,  the  testator  had  of  disposing  of  his  own  subject  to 
property,  but  as  a  reference  to  any  power  which  he  might  possess  power, 
of  appointing  property  not  strictly  his  own  (a).    Most  of  the  cases 
involving  this  doctrine  relate  to  special  powers,  and  will  be  found 
in  a  subsequent  section  of  this  chapter. 

The  doctrine  was  applied  strictly.  Thus,  a  codicil  professing 
to  be  made  in  exercise  of  a  certain  power  "  and  all  other  powers," 
but  not  referring  to  property  over  which  the  testatrix  had  a  general 
power  of  appointment,  created  since  the  date  of  her  wiU,  was  held 
not  to  make  the  property  pass  under  a  general  appointment  con- 
tained in  the  will  (6).  A  general  devise  of  aU  the  lands  which  the 
testator  had  power  to  dispose  of  was  held  not  to  extend  to  moneys 
to  arise  from  the  sale  of  lands,  over  which  moneys  the  testator  had 

(u)  Buchland  v.  Barton,  2  IT.  Bl.  136  ;  v.  Evans,  23  Beav.  1. 

Langham  v.  Nenny,  3  Ves.  467  ;  Grofi  v.  (y)  Shelford  v.  Acland,  23  Beav.  10 

She,  4  Ves.  60 ;  Bradley  v.  Westcott,  13  (wMoh   was  decided   on   this  ground, 

Ves.  445.     As  to  the  effect  of  a  specific  though  the  will  was  since  1837,  and  was 

reference  to  a  particular  kind  of  pro-  therefore  a  good  appointment  under 

perty  in  a  residuary  gift,  see  Webb  v.  1  Vict.  c.  26,  s.  27) ;   Att.-Oen.  v.  Wil- 

Honnor,  supra,  p.  804,  n.  (i).  kinson,  L.  R.,  2  Eq.  816. 

(w)  Andrews  v.  Emmot,  2  B.  C.  C.  (z)  See  Re  BerdmarHs  Trusts,  31  L.  R. 

297  ;    Nannock  v.  Horton,  7  Ves.  391  ;  Ir.  87,  where  the  power  was  special. 

Bennett  v.  Abwrow,  8  Ves.  609.  (o)  Lowe  v.  Pennington,  10  L.  J.  Ch. 

{x)  Lovdl  V.    Knight,   3   Sim.    275 ;  83. 

Lempriere  v.  Valpy,  5  Sim.  108  ;  Evans  (6)  Jawett  v.  Board,  16  Sim.  352, 
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Reference  to 
part  of  fund 
insufficient. 


merely  a  power  of  appointment  (c).  And  a  general  devise  or 
bequest,  expressed  to  be  made  in  exercise  of  all  powers  enabling  the 
testator,  did  not  operate  as  an  execution  of  a  power  of  revocation 
and  new  appointment,  if  there  was  other  property  to  which  the 
devise  or  bequest  could  apply  (d). 

In  Maddison  v.  Andrew  (e),  the  testator  had  made  a  voluntary 
settlement  of  land  by  which  he  reserved  to  himself  power  to  "  charge, 
limit,  or  appoint "  any  sums  not  exceeding  1,000?. ;  he  made  a  will 
by  which  he  charged  all  his  estate,  real  and  personal,  with  his  debts 
and  legacies  :  it  was  held  that  this  was  a  good  exercise  of  the  power. 

Where  a  testator  had  a  power  of  appointment  over  a  fund  or 
property,  the  fact  that  he  disposed  of  a  specific  part  of  it  as  his 
own  property  did  not  make  the  residuary  gift  in  his  will  operate 
as  an  exercise  of  the  power  in  respect  of  the  remainder  (/). 

But  where  a  testator  declared  his  intention  of  disposing  of  a  sum 
of  stock  over  which  he  had  a  power  of  appointment,  and  then  gave 
various  parts  of  it,  but  not  the  whole,  to  different  people,  it  was  held 
that  the  balance  was  effectively  appointed  by  a  bequest  of  "  the 
residue  of  my  personal  estate"  (g). 


What 
amounts 
to  an  appoint- 
ment in  wills 
made  or 
republished 
since  1837. 


(b)  Under  Wills  Act. — The  preceding  doctrines,  however,  do 
not  apply  to  wills  made  or  repubhshed  since  1837,  the  Wills  Act 
having  provided  (sect.  27)  that  a  general  devise  of  the  real  estate 
of  the  testator,  or  of  the  real  estate  of  the  testator  in  any  place,  or 
in  the  occupation  of  any  person  mentioned  in  his  wUl,  or  otherwise 
described  in  a  general  manner,  shall  be  construed  to  include  any 
real  estate,  or  any  real  estate  to  which  such  description  shall  extend 
(as  the  case  may  be)  which  he  may  have  power  to  appoint  in  any 
manner  he  may  think  proper,  and  shall  operate  as  an  execution  of 
such  power,  unless  a  contrary  intention  shall  appear  by  the  will ; 
and  in  like  manner  a  bequest  of  the  personal  estate  of  the  testator,  or 
any  bequest  of  personal  property  described  in  a  general  manner  (h), 


(c)  Adams  v.  Austen,  3  Eusa.  461. 

{d)  Fomfret  v.  Perring,  5  D.  M.  &  G. 
775,  infra. 

(e)  1  Ves.  sen.  58. 

(/)  Hughes  v.  Turner,  3  My  &  K.  666, 
where  the  facts  were  in  dispute.  Com- 
pare Elliott  T.  Elliott,  15  Sim.  321,  and 
Butler  V.  €lray,  L.  R.,  5  Ch.  26,  post, 
p.  827. 

(g)  Re  Comber's  Trust,  14  W.  R.  172. 
If  the  power  had  been  a  special  one,  a 
more  strict  construction  would  have 
been  applied.  See  Butler  v.  6raj/,  post, 
p.  827. 


{h)  "  The  language  of  the  section  is 
addressed  to  bequests  of  a  general 
description,  not  to  bequests  of  particular 
property,"  per  Fry,  J.,  Be  Greaves's 
Settlement  Trusts,  23  Ch.  D.  318.  Thus 
a  bequest  of  "  securities  for  money  " 
will  pass  a  sum  of  Consols  over  which 
the  testator  has  a  general  power  of 
appointment  (J'^(r»^erv.  Turner,  21  L.  J. 
Ch.  843),  and  a  bequest  of  "  all  stock, 
shares,  and  securities  which  I  possess  or 
to  which  I  am  entitled  "  will  pass  rail- 
way and  colonial  stocks  which  the  tes- 
tator is  not  possessed  of  or  entitled  to, 
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shall  be  construed  to  include  any  personal  estate,  or  any  personal    chap.  xxm. 
estate  to  which  such  description  shall  extend  (as  the  case  may  be), 
which  he  may  have  power  to  appoint  in  any  manner  he  may  think 
proper,  and  shall  operate  as  an  execution  of  such  power,  unless  a 
contrary  intention  shall  appear  by  the  wiU. 

A  power  is  not  the  less  general  within  the  meaning  of  this  section  What  powers 
because  it  is  to  be  executed  by  will  only,  and  not  by  deed  (i).  But  ^tWiTs.™?. 
a  power  is  not  general  within  the  meaning  of  this  section  if  the 
instrument  creating  the  power  prescribes  conditions  as  to  the 
exercise  of  the  power  (not  being  conditions  as  to  the  mode  of  execu- 
tion), and  in  such  case  a  general  devise  or  bequest  will  not,  under 
sect.  27,  be  a  good  execution  of  the  power  unless  the  conditions  are 
complied  with  (/).  Thus,  where  a  settlement  gave  to  the  settlor 
a  general  power  of  appointment  over  a  sum  of  stock  to  be  exercised 
by  will  or  codicil  expressly  referring  to  the  power,  it  was  held  by  the 
Court  of  Appeal  that  a  general  bequest  of  his  personal  estate,  not 
referring  to  the  power,  did  not  operate  to  pass  the  stock  {k).  So 
a  power  to  appoint  in  favour  of  any  persons  except  a  specified 
person  or  class  of  persons,  is  not  a  general  power  within  sect.  27  (l). 
But  it  seems  that  a  power  to  appoint  in  favour  of  any  persons 
except  A.,  B.,  and  C.  may  become  a  general  power  by  the  death  of 
A.,  B.,  and  C.  before  the  power  is  exercised  (m).  And  a  power 
given  to  a  woman  by  her  marriage  settlement  to  appoint  to  any 
"  person  or  persons,  child  or  children,"  is  a  general  power  {mm). 

A  general  bequest  will  operate  under  sect.  27  as  an  exercise  of  a  Sum  charged 
power  to  appoint  a  sum  charged  on  land,  even  where  the  testator 
also  has  a  power  of  appointing  the  land  itself,  which  he  exercises  by 
the  same  will  (n).    ■ 

but  over  which  he  has  a  general  power  which  he  has  "  any  disposing  power  "  ? 

of  appointment  {Be  Jacob,  [1907]  1  Ch.  Re  Waterhouse,  98  L.  T.  30.     So  if  the 

445).     Any  words  which  would  operate  donor  requires  that  the  will  shall  "  ex- 

a.s  a  residuary  gift  (such  as,  "I  constitute  pressly  refer  to  this  power  "  :  Be  Lane, 

A.  my  residuary  legatee  ")  will  operate  [1908]  2  Ch.  581,  following  Re  BoU, 

as  an  execution  of  a  power  under  this  [1908]  W.  N.  76.     See  ante,  p.  805. 

section :    Be  Spooner's  Trust,   2  Sim.  (Z)  Be  Byron's  Settlement,   [1891]  3 

N.  S.  129.  Ch.    474 ;    ante,    p.    789,    where    the 

(i)  Hawthorn  v.  Shedden,  3  Sm.  &  Git.  question  whether  powers  can  be  acour- 

293  ;  Le/evre  v.  Frceland,  24  Beav.  403 ;  ately    divided    into    "  general  "    and 

Be  PoweWs  Trusts,  39  L.  J.  Ch.  188.  "  special "  is  referred  to. 

(/)  Be  Phillips,  41  Ch.  D.  417;    Be  (m)  lb.  The  question  whether  a  power 

Tarrant's  Trust,  58  L.  J.  Ch.  780 ;   Be  was  general  or  restricted  also  arose  in 

Davies,  [1892]  3  Ch.  63.  Bristow  v.  Shirrow,  27  Bea.  685,  stated 

(h)  PhiUips  V.  Gayley,  43  Ch.  D.  222,  ante,  p.  794. 

overruling  Be  Marsh,  38  Ch.  D.  630.  (mm)  Cofield  v.  Pollard,  3  Jur.  N.  S. 

But  a  requirement  that  the  will  shall  1203. 

"  expressly  purport  "   to  exercise  the  (n)  Clifford  v.   Clifford,  9  Ha.   675. 

power  is  sufficiently  complied  with  if  See  Farmer  v.  Bra£ford,  3  Russ.  354, 

the  testator  bequeaths  property  over  ante,  p.  804. 


on  land. 
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Power  to 
direct  sum 
to  be  raised. 


Power  of 
revocation. 


Power  to 
charge  money 
on  land. 


If  a  testator  has  power  by  will  to  charge  certain  real  estate  with  a 
maximum  sum  of  money  (say  10,000?.)  for  such  purposes  or  for  the 
benefit  of  such  persons  as  he  may  direct,  this  power  is  not  exercised 
by  a  will  containing  merely  a  general  or  residuary  bequest.  Such  a 
power  is  really  a  double  power,  namely,  a  power  to  create  a  sum  not 
exceeding  10,000/!.  and  a  power  to  appoint  it ;  it "  requires  a  distinct 
intention  and  a  distinct  act  to  bring  the  subject  into  existence  before 
the  general  power  of  appointment  can  operate  upon  it "  (o),  and 
this  intention  is  not  implied  by  sect.  27  (p). 

In  Re  Jones  (q),  a  testator  gave  his  residuary  real  and  personal 
estate  upon  trust  for  conversion,  and  directed  the  proceeds  to  be  held 
upon  certain  trusts  for  the  benefit  of  his  widow  and  issue  ;  and  he 
empowered  his  widow  by  will  to  appoint  that  any  sum  not  exceeding 
20,000?.  should  be  raised  and  paid  or  appUed  for  the  benefit  of  such 
persons  as  she  should  think  fit :  it  was  held  by  Kay,  J.,  that  this 
power  was  exercised  by  a  general  bequest  contained  in  the  widow's 
will.  In  Re  Salvin  (qq),  Buckley,  J.,  distinguished  Re  Jones  from  the 
case  before  him  on  the  ground  that  the  effect  of  the  trust  for  con- 
version in  Re  Jones  was  to  create  a  fund  of  personal  estate,  and 
that  the  power  was  simply  a  power  of  appointment  over  part  of 
the  fund. 

A  general  devise  or  bequest  will  not,  under  sect.  27,  operate  as  an 
exercise  of  a  power  of  revocation  and  new  appointment  (r),  although 
a  general  devise  or  bequest  may,  it  seems,  have  that  operation  on  the 
ground  of  implied  intention  ;  for  example,  in  a  case  where  the  gift 
would  otherwise  be  wholly  inoperative  (s).  The  general  rule  applies 
to  the  case  where  the  power  of  revocation  is  contained  in  the  instru- 
ment origin^Uy  creating  it,  as  well  as  to  the  case  where  the  power 
is  reserved  by  an  appointment  made  in  exercise  of  the  original 
power  {t). 

The  doctrine  in  question  only  applies  to  powers  which  are  strictly 
powers  of  revocation  (m). 

In  Re  Wallinger's Estate  (v),  a  person  had  power  to  create  amort- 
gage  or  charge  on  certain  lands  as  security  for  any  sum  not  exceeding 
2,000?.,  for  such  purposes  as  he  should  appoint :  it  was  held  that  this 
power  was  not  exercised  by  a  residuary  gift. 

(o)  Per  Fitzgibbon,  L.  J.,  in  Re  Wal- 
linger's Estaie,[1898]  1  Ir.  E.,  at  p.  150. 

(p)  7?e  Salmn,  [1906]  2  Ch.  459. 

(g)  34  Ch.  T>.  65. 

(qq)  Supra. 

(r)  Palmer  v.  Newell,  20  Bea.  32; 
Charles  v.  Burke,  43  Ch.  D.  223,  n. ;  Re 
Brace,  [1891]  2  Ch.  671 ;  following  the 


principle  laid  down  in  Pomfret  v.  Per- 
rin^,  5  D.  M.  &  G.  775,  post,  p.  831. 

(«)  Ibid. 

(t)  Re  Ooulding's  Settlement,  48  W.  R. 
183. 

(u)  Re  Jones,  34  Ch.  D.  65,  stated 
supra. 

(«)  [1898]  1  Ir.  B.  139. 
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Where  a  testator  has  a  power  of  appointment  over  lands  which  chap.  xxm. 
have  been  sold,  and  the  proceeds  are  liable  to  be  applied  in  the  Conversion, 
purchase  of  other  lands,  the  question  whether  the  power  is  exercised 
by  a  residuary  bequest  of  personalty  seems  to  depend  on  two 
questions.  One  is,  whether  any  person  other  than  the  testator  has 
a  right  to  require  the  money  to  be  re-invested  in  land,  for  if  so,  the 
residuary  bequest  wUl  not  operate  as  an  appointment  under  sect. 
27  (w).  But  if  no  one  other  than  the  testator  has  that  right,  the 
further  question  arises  whether  he  has  shewn  an  intention  of  treating 
the  money  as  personalty  ;  if  he  has,  the  money  wUl  pass  under  the 
bequest  (a;) ;  if  he  has  not,  it  wUl  only  pass  as  land — e.g.,  under  a 
residuary  devise  (y). 

Conversely,  a  devise  of  all  lands  which  the  testator  has  power  to 
dispose  of,  or  (what  is  now  the  same  thing)  a  residuary  devise,  will 
not  pass  moneys  to  arise  from  the  sale  of  lands  (2). 

As  to  the  effect  of  conversion  in  adeeming  appointments  of  specific 
property,  see  p.  839,  infra. 

Although  it  is  now  settled  that  a  devise  may  be  residuary  under  Particular 
sect.  25  of  the  Wills  Act,  notwithstanding  that  it  is  limited  to  a  within  s.  27. 
particular  description  of  real  estate  (a),  it  is  clear  that  a  particular 
residue  is  not  within  either  sect.  25  (b)  or  sect.  27.  Thus,  where  by 
marriage  settlement  a  testatrix  had  power  to  appoint  estates  A.  and 
B.,  and  she  made  her  will  reciting  the  power  and  giving  A.  to  one 
person,  and  "all  other  the  hereditaments  comprised  in  the  settlement 
not  hereinbefore  disposed  of "  to  another ;  she  then  by  codicil 
revoked  the  appointment  of  estate  A.  and  appointed  it  on  charitable 
trusts,  which  were  void :  it  was  held  that  estate  A.  did  not  pass 
by  the  appointment  of  "all  other  hereditaments,"  &c.,  for  that  this 
was  not  a  general  or  residuary  gift,  but  clearly  specific  (c).  And  a 
gift  by  a  married  woman  of  the  "  residue  of  her  separate  property  " 
was  held  not  to  include  a  lapsed  share  of  a  fund  over  which  she  had 
a  general  power  {d). 

{w)  Qillics  V.  Longlands,  4  De  G.  &  S.  arose  :   the  C.  A.  held  that  as  it  might 

372  ;  Be  Greaves's  Settlement,  23  Ch.  D.  be  invested  in  land  situate  anywhere  in 

313.  England,  it  did  not  pass  under  a  devise 

{x)  Qale  V.  Gale,  21  Bea.  349  ;   Blahe  of  land  in  Staffordshire.     See  Basset  v. 

V.  Blake,  15  Ch.  D.  481.     In  Chandler  St.  Levan,  43  W.  R.  165. 

v.  Pocock,  15  Ch.  D.  491,  16  Ch.  D.  648,  (z)  Adams  v.  Av^ten,  3  Russ.  461. 

the  testatrix  obtained  a  transfer  of  the  (a)  Mason  v.  Ogden,  [1903]  A.  C.  1. 

proceeds  of  sale  from  the  trustees  to  See  Chap.  XXV. 

herself :   Be  Uarman,  [1894]  3  Ch.  607.  (b)   See  Springett  v.   Jenings,  post, 

(y)  Se  Duke   of  Cteveland's  S.   E.,  p.  951. 

[1893]  3  Ch.   244.     In  that  case  the  (c)  Be  Brovrn's  TrusU,  IK.  &  ^.  522. 

further    question    arose    whether    the  (d)  Wilkinson  v.  Schneider,  L.  R.,  9 

money  was  to  be  treated  as  land  in  Eq.  423,  429.     See  Freme  v.  Clement, 

Staffordshire,  from  the  sale  of  which  it  18  Ch.  D.  511,  512. 
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1  Viot.  0.  26, 
s.  27,  applies 
to  wills 
of  married 
women. 

Pecuniary 
legacies  are 
appointments 
within  s.  27, 

and  directions 
to  pay  debts. 


Operation 
of  s.  27. 


The  applicability  of  this  section  to  the  construction  of  the  wills 
of  married  women  has  been  disputed,  but  without  success.  Their 
testamentary  capacity  is  not  enlarged  by  the  statute,  but  their 
wills,  when  made,  have  the  benefit  of  the  more  liberal  rules  of 
interpretation  laid  down  by  it  (e). 

General  pecuniary  legacies  are  "  bequests  of  personal  property 
described  in  a  general  manner,"  and  operate  under  this  section  as 
appointments,  so  far  as  the  subject  of  the  power  is  required  in  aid 
of  the  testator's  own  estate  for  payment  of  the  legacies  (/).  To 
the  same  extent  a  direction  to  pay  the  testator's  debts  will  operate 
as  an  appointment  (g) .  And  although  in  the  cases  where  these  points 
were  decided  executors  had  also  been  appointed,  that  circumstance 
does  not  appear  to  be  essential  {h).  "  It  seems  not  unreasonable 
to  hold  that  a  testator  having  a  general  power,  and  directing  a 
certain  apphcation  of  his  property,  must  be  taken  in  all  cases  to 
exercise  the  power  to  the  extent  to  which  the  direction  is  effectual"  (i). 
But  "  it  has  not  yet  been  decided  that  an  appointment  of  an 
executor  without  more  would  make  the  fund  assets.  And  so  to 
hold  would  appear  to  give  a  very  imnatural  construction  to  the 
section  "  (j). 

Where  a  power  of  appointment  is  exercised  by  a  general  bequest 
by  virtue  of  sect.  27,  the  property  appointed  is  included  in  and 
passes  by  the  bequest  according  to  the  terms  of  the  will,  and  not 
as  if  a  separate  execution  of  the  power  were  read  into  the  will ; 
the  wiU  operates,  in  fact,  as  if  the  testator  had  added  to  the  bequest : 
"  in  thus  disposing  of  my  personal  estate  I  include  any  personal 
estate  over  which  I  have  a  general  power  of  appointment."  If, 
therefore,  the  testator  charges  his  debts  and  legacies  on  his  real 
estate,  in  aid  of  his  personal  estate,  and  his  own  personal  estate  is 
insufficient  for  payment  of  his  debts  and  legacies,  the  fund  over 
which  he  has  a  power  of  appointment  is  deemed  to  form  part  of 
his  personal  estate,  and  the  residuary  legatees  (to  whom  the  fund 


(e)  Bernard  v.  MinshvU,  Johns.  276  ; 
Thomas  v.  Jones,  2  J.  &  H.  475,  1  D.  J. 
&  S.  63  ;  Noble  v.  WiUock,  L.  E.,  8  Ch. 
778,  7  H.  L.  580 ;  Be  Ludlam,  63  L.  T. 
330. 

(/)  Hawthorn  v.  Shedden,  3  Sm.  & 
Gif.  293  ;  WOdayY.  Barnett,  L.  E.,  6  Eq. 
193  :  Re.  Wilkinson,  L.  E.,  8  Eq.  487,  4 
Ch.  587  ;  notwithstanding  HurUtone  v. 
Aahton.  11  Jur.  N.  S.  725.  See  Re  Dud- 
lam,  63  L.  T.  330,  where  a  married 
woman,  who  had  a  general  power  of 
appointment  over  a  reversionary  fund. 


but  no  separate  estate,  bequeathed  to 
A.  a  legacy  of  4002. :  it  was  held  that 
it  was  not  payable  until  the  fund  fell 
into  possession.  As  to  Shelford  v. 
Acland,  23  Bea.  10,  see  ante,  p.  807, 
note  {y). 

{g)  Alt-Qen.  v.  Brackenbury,  1  H.  & 
C.  782  ;  Laing  v.  Cowan,  24  Beav.  112. 

(h)  Per  Wickens,  V.-C,  Re  Dames' 
Trusts,  L,  E.,  13  Eq.  166. 

(i)  Ibid. 

ij)  Ibid.  Stuart,  V.-C,  thought 
otherwise,  3  Sm.  &  Gif.  304. 
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goes  under  sect.  27)  are  not  entitled  to  throw  the  debts  and  legacies    chap.  xxin. 
on  the  real  estate  ia  exoneration  of  the  fund  (k).    But  this  result  of 
sect.  27  does  not  follow  if  the  testator  has  no  property  of  his 
own ;    in  such  a  case  the  dispositions  of   his  will  are  read  as 
being  express   exercises  of  the  power  of  appoiatment  {Ick). 

By  the  combined  operation  of  sects.  24  and  27  of  the  Wills  Act,  Powers 
where  a  will  contains  a  general  devise  or  bequest,  a  general  power  date*of  wiU?"^ 
of  appointment  created   after  the  date  of  the  wiU,  but  in  the 
testator's  Ufetime,    will,  unless  a  contrary  intention  appears,  be 
executed  by  the  will,  if  the  wiU  would  have  operated  to  execute  the 
power  had  it  been  in  existence  at  the  date  of  the  will  (I). 

It  is  hardly  necessary  to  say  that  if   A.    by  will  gives  B.    a  Where  donee 
general  power  of  appointment  over  property,  and  B.  predeceases  donor^"*^^^ 
A.,  having  made  a  wiU  containing  a  residuary  gift,  this  does  not 
operate  as  an  exercise  of  the  power  (II).    The  power  lapses. 

The  effect  of  sect.  27  is  to  reverse  the  old  rule,  and  to  throw  on  How  a 

those  who  deny  that  a  general  devise  or  bequest  executes  a  general  j^^n^^ 

power,  the  burden  of  proving  by  what  appears  on  the  face  of  the  may  appear. 

will  the  testator's  intention  that  it  shall  not  do  so  (m).    This 

intention   must,    it    seems,    be    clearly   expressed.    Even  if  the 

testator  gives  his  residue  to  A.  for  life  with  remainders  over,  this 

win  operate  as  an  exercise  of  a  power  which  is  only  given  to  the 

testator  in  the  event  of  his  surviving  A.  (n). 

{k)  Be  Hartley,  [1900]  1  Ch.  152.  will  gives  his  son  B.  a  power  of  appolnt- 

(kk)  Be  Ludlam,  63  L.  T.  330.  ment,  and  B.  predeceases  him,  having 

(Z)  Sugd.  E.  P.  Stat.  379  ;    and  see  made  a  wiU  containing  a  residuary  gift, 

Carte  v.  Carle,  3  Atk.  174 ;  Stillman  v.  this  operates  after  A.'s   death   as  an 

Weedon,  16  Sim.  26  ;  Gofield  v.  Pollard,  exercise  of  the  power,  under  sect.  33  of 

3  Jur.  N.  S.  1203;    Patch  v.  Shore,  2  the  Wills  Act;   but  sect.  33  only  applies 

Dr.   &  Sm.  589 ;   Hodsdon  v.    Dancer,  where  "  real    or    personal    estate "  is 

16  W.  E.  1101  ;    Lake  v.  Ourrie,  2  D.  "  devised  or  bequeathed  "  to  the  testa- 

M.    &    G.    536 ;    Thomas  v.  Jones,  2  tor's  child,  and  it  is  submitted  that 

J.  &  H.  475,  1  D.  J.  &  S.  63 ;  Meredyth  giving  a  power   of  appointment  is  not 

V.      Meredyth,   Ir.    E.,    5    Eq.,    565 ;  a  devise  or  bequest  within  the  meaning 

Bcyyes  v.  Cook,  14  Ch.  D.  53  ;   Be  Her-  of  the  section ;    see  Holyland  v.  Lavnn, 

nando,  27  Ch.  D.  284 ;   Airey  v.  Bower,  26  Ch.  D.  266. 

12  A.  G.  263.  The  power  in  Stillman  v.  (m)  Walker  v.  Banks,  1  Jur.  N.  S.  606. 
Weedon  seems  to  have  been  a  special  But  a  specific  exercise  of  a  power  exist- 
power,  and  the  actual  decision  was,  ing  at  the  date  of  the  wUl  is  not 
therefore,  erroneous  :  see  Be  Hayes,  converted  by  sect.  24  into  an  exercise  of 
[1900]  2  Ch.  332.  As  to  iJe  Old's  Trusts,  a  new  power  substituted  for  the  old 
54  L.  T.  677,  see  FarweU,  224.  The  power  after  the  date  of  the  will: 
better  opinion  is  that  sect.  24  does  Thompson  v.  Simpson,  50  L.  J.  Ch.  461. 
not  apply  to  any  powers  of  appointment  The  decision  seems  to  be  questioned  in 
except  those  coming  within  sect.  27  ;  Farwell  on  Powers,  225,  but  it  is  sub- 
see  per  Stirling  J.  in  Be  Wells'  Trusts,  mitted  that  it  is  correct ;  the  will  con- 
42  Ch.  D.  656,  and  post,  p.  839.  tained  no  residuary  gift. 

(II)    Jones  V.  Southall,  32  Bea.   31 ;  («)  Thomas  v.  Jones,  2  J.  &  H.  47^ 

post,    p.    840.      It    is    suggested    in  1  D.  3.  &  S.  63. 
Farwell  on  Powers,  226,  that  if  A.  by 
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CHAP.  xxrn. 


Moas  V. 
Barter. 

Effect  where 
appointment 
would  defeat 
testator's  own 
settlement. 


The  fact    that  an  appointment  has  been   actually  made,  will 
not  shew  an  intention  to  exclude  the  appointed  property  from  a 
general  residuary  gift,  where  the  appointment  fails  by  lapse  (o), 
or   through   uncertainty  (p),  or  otherwise  {q).    And   where  the 
property  was  over-ridden  by  a  power  to  sell  and  re-invest  to 
the  same  uses,  and,  after  the  execution  of  the  will,  the  property 
was  sold  accordingly :    it  was  held  that  the  express  appointment 
was  adeemed,  but  that  the  substituted  property  passed  by  the 
residuary  devise  in  the  will  (r).     The  effect  of  the  residuary  gift 
upon  the  void  or  imperfect  particular  appointment  is  analogous 
to  its  effect  upon   a  void  or  imperfect  particular  bequest ;  and 
the  suggestion  of  a  learned  Judge  (s),  that  the  gift  of  a  partial 
interest,  (as   a   life    estate)   in   the  subject  of   a   power    is    so 
inconsistent  with  an  appointment  of  the   entire  interest  to  the 
same  person  as  to  shew  an  intention  to  exclude  it  from  a  residuary 
request  to  that  person,  would  probably  not  be  followed,  although 
founded  on  common  sense  (ss). 

In  Moss  V.  Harter  (i),  where  by  voluntary  settlement  personalty 
was  settled  as  the  settlor  should  appoint  generally,  and  in  default 
on  himself  for  life,  and  after  on  several  named  persons.  The  settlor 
then  under  his  power  executed  a  deed  appointing  part  of  the  fund  ; 
and  afterwards  made  a  will  by  which  he  bequeathed  his  residue 
"  not  otherwise  effectually  disposed  of."  It  was  held  by  Stuart, 
V.-C,  that  this  bequest  did  not  include  the  unappointed  portion 
of  the  settled  fund,  on  the  ground  that  the  whole  fund  was  in  fact 
"  effectually  disposed  of  "  by  the  partial  appointment,  and,  so  far 
as  that  did  not  extend,  by  the  limitation  in  default  contained  in  the 
settlement.  It  was  argued  strongly  against  this  construction 
that  the  words  "  not  otherwise  effectually  disposed  of "  must  be 
read  "  not  otherwise  by  the  will  effectually  disposed  of,"  but  the 


(o)  JRe  Spooner's  Trust,  2  Sim.  N.  S. 
129 ;  Bush  V.  Cowan,  32  Bea.  228 
(personalty).  See  as  to  realty,  Freme  v. 
Clement,  18  Ch.  D.  499,  512.  The 
reasoning  of  Jessel,  M.R.,  on  this  point 
does  not  appear  to  be  affected  by  the 
decision  of  the  C.  A.  in  Bolyland  v. 
Lewin,  26  Ch.  D.  266. 

(p)  Bernard  v.  Minshull,  Johns.  276. 
See  also  Hickson  v.  Wolfe,  9  Ir.  Ch.  Rep. 
144. 

(?)  In  Re  Elen  (68  L.  T.  816)  the  ap- 
pointment was  contingent,  and  failed. 

(r)  Gale  v.  Gale,  21  Beav.  349 ;  Be 
Dowaett,  [1901]  1  Ch.  398,  post. 


(«)  Wood,  V.-C,  Striven  v.  Sandom, 
2  J.  &  H.  745.  See  Hopewell  v.  Ack- 
land,  8aM  v.  Alberry,  Boe  v.  Gilbert, 
Day  V.  Daveron  (all  stated  in  next 
chapter),  where  remainders  in  fee  were 
held  to  pass  by  general  residuary  de- 
vises to  the  same  persons  to  whom  life 
estates  in  the  same  property  were 
specifically  devised  in  a  former  part  of 
the  will. 

(««)  See  Buah  v.  Cowan,  32  Bea.  228, 
where  the  testator  gave  his  residuary 
legatee  the  arrears  of  income  of  the 
settled  fund. 

(0  2  Sm.  &  Gif.  458. 
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V.-C.  thought  that  this  would  be  to  violate  the  express  language  chap.  xxni. 
of  the  will.  He  added  that  it  was  probably  the  intention  of  the 
legislature  that  sect.  27  should  apply  only  to  cases  like  Cox  v. 
Chamberlain  (m),  where  the  power  was  in  such  ample  terms  as  to 
amount  to  absolute  property.  The  terms  of  this  section,  however, 
are  certainly  of  more  extensive  import. 

With  reference  to  this  decision,  Lord  St.  Leonards  says  {v),  "  The  Remarks  on 
case  is  not  without  dif&culty  ;  but  where  the  property  is,  as  in  this  Harter. 
case,  settled  by  the  testator  himself  upon  others,  in  default  of  any 
appointment  by  him  under  his  power,  it  would  seem  to  require  some 
indication  of  an  intention  by  him  to  defeat  his  settlement  in  order 
to  hold  a  general  gift  in  his  will,  which  can  be  satisfied  by  other 
property,  to  be  an  execution  of  his  power."  But  this  observation 
was  disapproved  of  by  the  Court  of  Appeal  in  Re  Clark's  Estate  (w), 
where  it  was  held  that  the  will  would  execute  the  power,  whether 
the  property  was  settled  by  the  testator  himself  or  by  another  person. 
In  that  case  Cotton,  L.J.,  said  :  "  With  respect  to  the  extract  that 
has  been  read  from  Lord  St.  Leonards'  Treatise  on  Powers,  I  do 
not  quite  understand  whether  it  is  a  statement  of  his  own  opinion, 
or  merely  a  comment  on  the  effect  of  Moss  v.  Harter.  But  if  it  is 
to  be  taken  as  an  expression  of  his  opinion  that,  in  the  case  of  a  power 
of  appointment  in  a  settlement  created  by  the  testator  himself,  an 
indication  of  his  intention  to  defeat  his  settlement  must  be  shown, 
that  appears  to  me  to  contradict  the  words  of  the  statute,  and  I 
should  hesitate  to  act,  even  upon  Lord  St.  Leonards'  authority, 
against  the  expressed  intention  of  the  Legislature."  And  James, 
L.J.,  expressed  himself  to  the  like  effect.  And  in  Boyes  v.  Cook  (x), 
it  was  held  by  the  Court  of  Appeal  that  a  power  was  duly  exercised 
by  will,  though  the  settlement  creating  the  power  was  made  after  the 
will,  for  that  only  the  will  could  be  looked  at  to  shew  a  contrary 
intention. 

This  decision  was  approved  by  the  House  of  Lords  in  Airey  v.  Airey-v. 
Bower  {y).  There  a  testatrix  who  had  a  general  power  of  appoint- 
ment by  deed  or  will  over  the  A.  property,  by  her  will  in  1854 
devised  and  bequeathed  the  residue  of  her  estate  to  X.  By  deed 
poll  in  1855  she  appointed  the  A.  property  upon  such  trusts  as  she 
by  deed  or  by  her  last  will  should  "  from  time  to  time  or  at  any  time 
thereafter  appoint,"  and  in  default  of  appointment  upon  trust  for 

{u)  4  Ves.  631.  Buding's  Settlement,  L.  R.,  14  Eq.  266. 

(v)  Sug.  Pow.  p.  305,  8th  edition.  See  also  Se  Hernando,  27  Ch.  D.  284  ; 

{w)  14  Ch.  D.  422.  Se  Marsh,  38  Ch.  D.  630. 

(x)  14  Ch.   D.  53,  disapproving  Re          {y)  12A.  C.  263. 


Bower. 
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CHAP.  xxm. 


Confirmation 
of  settlement. 


"  Last  will.' 


Sect.  27 
often  defeats 
testator's 
intention. 


Uses  declared 
by  reference. 


How    a    con- 
trary inten- 
tion may  be 
shewn. 


Y.  She  died  in  1857.  It  was  held  that  the  wiU  operated  as  an 
exercise  of  the  power  reserved  by  the  deed  poll  of  1855,  and  that 
the  property  went  to  X. 

Where  a  testator  has  a  general  power  of  appointment  under  a 
settlement,  followed  by  a  Umitation  over  in  default  of  appointment, 
a  residuary  devise  or  bequest  contained  in  his  wiU  operates  as  an 
exercise  of  the  power,  even  if  the  will  contains  an  express  confirma- 
tion of  the  settlement ;  the  confirmation  is  considered  to  apply  to 
those  parts  of  the  settlement  which  the  testator  has  no  power  to 
disturb  (2). 

Whether  an  express  confirmation  of  the  settlement  would  shew 
a  "  contrary  intention  "  within  sect.  27  in  a  case  where  the  testator's 
power  covered  the  whole  subject  matter  of  the  settlement,  as  in 
Moss  V.  Harter  (supra),  seems  doubtful. 

In  Pettinger  v.  Ambler  (a),  a  testator  made  a  will  containing  a 
residuary  devise ;  then  he  made  a  voluntary  settlement  of  certain 
lands,  under  which  he  had  a  general  power  of  appointment  by  his 
"  last  will  "  ;  then  he  made  another  will  purporting  to  be  his  "  last 
will,"  by  which,  in  pursuance  of  the  power,  he  charged  the  lands 
with  an  annuity  :  it  was  held  by  EomiUy,  M.R.,  that  the  residuary 
devise  in  the  first  will  did  not  operate  as  an  execution  of  the  power. 
So  far  as  the  decision  turned  on  the  question  of  what  was  the 
testator?s  "  last  wiU,"  the  M.R.'s  reasoning  seems  somewhat 
artificial. 

Where  a  testator  makes  a  will  containing  a  residuary  gift,  and 
afterwards  settles  part  of  his  property,  subject  to  an  overriding 
general  power  of  appointment  reserved  to  himself,  it  is  obvious  that 
the  statutory  rule  above  stated  probably  defeats  his  intention  (6). 

A  residuary  devise  operates  as  an  execution  of  a  general  power  of 
appointing  land,  although  it  has  been  conveyed  to  uses  similar  to 
those  of  an  existing  settlement,  and  the  testatrix  has  excepted  the 
lands  comprised  in  that  settlement  from  the  residuary  devise  (c). 

But  a  "  contrary  intention  "  within  the  meaning  of  sect.  27  may 


(«)  Lake  v.  Ourrie,  2  D.  M.  &  G.  536  ; 
Hutchins  v.  Osborne,  4  K.  &  J.  252,  3 
De  G.  &  J.  142 ;  and  see  Atherton  v. 
Langford,  25  Beav.  5,  where  an  ex- 
pressed intention  that  lands  over  which 
the  testator  had  a  power  should  not  be 
included  in  his  will,  but  should  go  ac- 
cording to  the  settlement,  was  held  not 
to  prevent  a  share  in  the  lands  vested 
in  the  testator  in  default  of  the  exercise 
by  him  of  the  power  from  passing  under 


the  residuary  gift  in  his  will.  In  Be 
Bringloe,  26  L.  T.  58  (stated  post, 
p.  860,  n.  (a)  ),  the  point  did 
not  arise,  as  the  case  turned  on  the 
meaning  of  "residue"  in  an  express 
appointment. 

(o)  L.  R.,  1  Eq.  510. 

(6)  See  Re  Eliding' s  Settlement,  L.  B., 
14  Eq.  266  (overruled  by  Boyea  v.  Cook, 
supra),  and  Airey  v.  Bower,  supra. 

(c)  Hughes  v.  Jones,  11  W.  R.  898. 
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appear  by  implication.     In  Thompson  v.  Simpson  {d),  where  there    chap.  xsuj. 

were  two  settlements,  one  made  before,  and  the  other  after,  the  will, 

it  was  held  that  a  reference  in  the  will  to  the  power  created  by  the 

first  settlement  shewed  that  the  testatrix  did  not  mean  the  will  to 

operate  as  an  execution  of  the  power  contained  in  the  second 

settlement. 

Where  the  donee  of  a  general  testamentary  power  is  domiciled  Effect 

abroad,  sect.  27  does  not  make  his  wiU  operate  as  an  execution  of  the  j^  foy^'g" 

r  domicil. 

power,  unless  he  shews  on  the  face  of  the  will  an  intention  that  it 

shall  take  effect  according  to  English  law  (e). 

(3)  How  far  Exercise  of  General  Power  makes  Property  part  of  Liability 
Testator's  Estate. — Where  a  general  power  is  effectually  exercised  to'l^bts. 
by  will,  the  property,  whether  real  or  personal,  becomes  liable  for 
the  testator's  debts  (f),so  far  as  his  own  property  is  insufficient  to 
satisfy  them  (g).  This  liability  is  created  by  law,  and  the  donee  of 
the  power  cannot  give  any  individual  creditor  a  charge  on  the 
property,  or  priority  over  the  other  creditors,  by  making  an  appoint- 
ment with  that  object,  even  if  he  has  entered  into  a  covenant  to  do 
so  (h). 

The  general  rule  above  stated  does  not  apply  to  property  abroad,  Foreign 
for  the  administration  of  such  property  is  governed  by  the  law  of  its  P'^°P®'^*y- 
locality.     Consequently,  if  an  Englishman  exercises  a  general  power 
of  appointment  over  a  trust  fund  subject  to  foreign  law,  he  does  not 
thereby  make  it  assets  for  the  payment  of  his  debts  (i). 

A  direction  by  a  testator  that  his  debts  shall  be  paid,  makes 
property  over  which  he  has  a  general  power  of  appointment 
assets  for  the  purpose,  if  his  own  property  is  insufficient,  but  it 
seems  that  the  mere  appointment  of  an  executor  wUl  not  have 
that  effect  (/). 

If  a  person  who  has  exercised  a  testamentary  power  is  a  bankrupt 
at  the  time  of  his  death,  the  appointed  property  does  not  pass  to  the 

{d)  50  L.  J.  Ch.  461.  comes  bankrupt,  see  Jenney  v.  Andrews, 

(e)  Be  Price,  [1900]  1  Ch.  442;  Be  6  Madd.  264  ;  Be  Guedalla,  [i905]  2  Ch. 
D'Este's  Settlement  Trusts,  [1903]  1  Ch.       331. 

898,  ante,  p.  801.  (g)  See  Chap.  LIV. 

(f)  Holmes  v.  Coghitt,  12  Ves.  206 ;  (h)  Be  Lawley,  [1902]  2  Ch.  799 : 
Fleming  v.  Buchanan,  3  D.  M.  &  G.  976  ;  affirmed  on  appeal  sub  nom.  Beyfus  v. 
WiUiams  v.  Lomas,  16  Bea.  1  ;  Be  Hart-  Lawley,  [1903]  A.  C.  411. 

ley,  69  L.  J.  Ch.  79.     See  Be  Newnham's  (i)  Be  Bald,  66  L.  J.  Ch.  524. 

Estate,  [1881]  Week.  N.  69,  where  it  was  (j)  Laing  v.  Cowan,  24  Bea.  112  ;  Be 

held  that  the  creditors  had  no  claim  Davies,  L.  R.,  13  Eq.  163  ;  iJe  Thurston, 

against  the  trustees  for  a  breach  of  trust.  32  Ch.  D.  508. 
As  to  the  rule  where  the  testator  be- 

j.— VOL.  I.  52 


818 


POWERS    OP    APPOINTMENT    AND    DISPOSITION. 


CHAP.  xxni. 


Married 
woman. 


What  were 
"  debts." 


Married  W.  P. 
Act,  1882. 


trustee  in  bankruptcy,  but  to  the  testator's  executors,  and  is  only 
liable  to  tbe  payment  of  debts  incurred  by  the  testator  since  the 
bankruptcy  (k). 

Before  the  Married  Women's  Property  Act,  1882,  the  question 
whether  an  appointment  by  a  married  woman  made  the  property 
liable  for  her  general  engagements  was  a  matter  of  doubt.  Fine 
distinctions  were  drawn,  or  attempted  to  be  drawn,  depending  on 
whether  the  married  woman  had  a  power  of  appointment  by  deed 
or  will,  or  by  will  only,  whether  she  had  a  separate  life  estate,  and 
whether  the  property  was  limited  to  her  or  her  representatives  in 
default  of  appointment  (l). 

The  "  general  engagements  "  of  a  married  woman  under  the  old 
law  were  not  "  debts  "  in  the  proper  sense  of  the  word.  However, 
in  a  recent  case  (m),  where  a  married  woman  who  had  a  general 
testamentary  power  of  appointment  over  an  estate,  by  her  will 
directed  her  executors  to  pay  her  just  debts,  and  appointed  the 
estate  in  express  exercise  of  the  power,  it  was  held  by  Stirling,  J., 
that  certain  sums  owing  by  her  at  her  death  were  a  charge  upon  the 
appointed  property,  apparently  on  the  ground  that  in  the  adminis- 
tration action  these  sums  had  been  found  by  the  chief  clerk's 
certificate  to  be  debts  of  the  testatrix. 

The  Married  Women's  Property  Act,  1882,  enacts  (sect.  4)  that 
"  the  execution  of  a  general  power  by  wiU  by  a  married  woman  shall 
have  the  effect  of  making  the  property  appointed  liable  for  her  debts 
and  other  liabilities  in  the  same  manner  as  her  separate  estate  is 
made  Uable  under  this  Act." 

As  to  contracts  made  during  coverture,  the  section  only 
applies  to  those  made  after  1882  (w),  but  it  applies  to  contracts 
made  by  the  testatrix  while  a  feme  sole,  whether  before  1883 
or  not  (o). 

"  Debts  and  other  habilities  "  means  engagements  entered  into 
by  a  married  woman  during  coverture,  for  which  her  separate 
estate  (if  she  had  any)  would  be  liable.    Unless  contracted  since 

{k)  Jenney  v.  Andrews,  6  Madd.'  264  ; 
Se  Guedalla,  [1905]  2  Ch.  331. 

{I)  Vaughan  v.  Vanderstegen,  2  Drew. 
165,  363 ;  Hobday  v.  Peters,  28  Bea. 
354;  Blatchford  v.  WooUey,  2  Dr.  & 
Sm.  204  ;  Johnson  v.  Gallagher,  3  D.  F. 
&  J.  494 ;  Shattock  v.  Shattock,  L.  R., 
2  Eq.  182  ;  London  Chartered  Bank  of 
Australia  v.  Lempriire, ."L.  R.,  4  P.  C. 
572;  Re  Harvey's  Estate,  13  Ch.  D. 
216 ;  Hodges  v.  Hodges,  20  Ch.  D.  749  ; 


V.  Field,  3  Ch.  D.  587 ;  Pike  v. 
Fitzgibbon,  17  Ch.  D.  454  (at  p.  466). 
See  the  result  of  the  balance  of  the 
authorities  stated  in  Farwell  on  Powers, 
262-3. 

(m)  Be  De  Burgh  Lawson,  41  Ch.  D. 
568. 

(n)  Re  Roper,  39  Ch.  D.  482. 

(o)  Re  Parkin,  [1892]  3  Ch.  510.  See 
Re  Hughes,  [1898]  1  Ch.  529. 
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December  5,  1893  (p),  it  is  necessary  that  she  should  have  had    chap,  xxm. 
separate  estate  at  the  time  she  contracted  them  (q). 

An  appointment  is  operative  under  this  section,  although  it 
eventually  fails  to  take  effect  in  favour  of  the  appointee  by  reason 
of  events  happening  after  the  testatrix's  death  (r). 

Where  a  testator  exercises  a  general  power  of  appointment  over  Personalty 

personal  estate,  his  executor,  or  his  administrator  with  the  will  undergeneral 

annexed,  is  the  proper  person  to  administer  and  give  a  discharge  for  power  vests 

the  appointed  fund  (s),  and  the  same  result  follows  even  if  the  re^esenta- 

testator  appoints  the  fund  to  special  trustees  and  directs  them  to  tiveof 

IT-  ■    1  1    •       1    I         appointor, 

distribute  it  {t).    The  rule  applies  to  married  women  dying  before 

the  M.  W.  P.  Act,  1882,  came  into  operation  (u).    Whether  the 

property  passes  to  "  the  executor  as  such  "  within  the  meaning  of 

the  Finance  Act,  1894,  is  a  question  which  has  been  much  discussed 

with  reference  to  the  incidence  of  estate  duty.     There  is  a  division 

of   judicial   opinion    on   the   subject    (v),    but   according   to  the 

latest  decision  (vv)  the  property  does  so  pass  (w). 

In  the  case  of  a  person  entitled  to  a  general  power  of  appointment  Land 

over  land  dying  since  1897,  having  by  will  exercised  the  power,  the  J^ggY^*^"^ 

land  vests  in  his  personal  representative  in  accordance  with  the 

provisions  of  the  Land  Transfer  Act,   1897,  s.  1.     It  has  been 

suggested  that  the  effect  of  this  enactment  is  that  the  land  becomes 

legal  assets  for  payment  of  debts  (x). 

If  an  appointment  under  a  general  power  fails  to  take  effect  (z).  Failure  of 
the  question  arises  whether  the  property,  or  the  part  of  it  ineffectually  appointment 
appointed,  devolves  as  in  default  of  appointment,  or  as  part  of  the 
testator's  estate.    There  is  no  difference  in  this  respect  between 


(p)  The  date  of  the  passing  of  the  2  Ch.  659  :  Re  Dixon,  [1902]  1  Ch.  248  ; 

Married  W.  P.  Act,  1893.  Re  Fearnsides,  [1903]  1  Ch.  250 ;    Re 

(q)  Re    FieUwick,    [1909]    1    Ch.   1,  Dodaon,  [1907]  1  Ch.  284 ;   Re  Orlebar, 

overruling  Re  Ann,  [1894]  1  Ch.  549.  [1908]  1  Ch.  136;   Re  Hadhy,[l^m'\   1 

See  Re  Hughes,  [1898]  1  Ch.  529.  Ch.  22  (judgment  of  Parker,  J.). 

(r)  Re  Hodgson,  [1899]  1  Ch.  666.  (vv)  That  of  the  Court  of  Appeal  in 

(s)  Re  Philbrick's  Trusts,  13  W.  R.  Re  Hadley,  [1909]  1  Ch.  22. 

570  ;  Hayes  v.  Oatley,  L.  K.,  14  Eq.  1  ;  (to)  This  argument  does  not  apply  to 

Re  Hoskin's  Trusts,  5  Ch.  229,  6  Ch.  D.  real  estate,  because  at  the  time  the 

281 ;    Re  Davies'  Trusts,  L.  R.,  13  Eq.  Finance   Act,   1894,   was   passed   real 

163;    Re  Peacock's  Settlement,   [1902]  estate  did  not  vest  in  the  executor.   See 

1  Ch.  552.  ante,  p.  64,  and  Chap.  LIII. 

(t)  Re  Peacock's  Settlement,  supra.  {x)  Brickdale  and   Sheldon's   L.    T. 

lu)  Ibid.  Acts,  278;  Carson's  R.  P.  Stat.,  402. 

(«)  Re  Treasure,  [1900]  2  Ch.  648;  See  post.  Chap.  LIV. 

Re  Moore,  [1901]  1  Ch.  691  ;   Re  Mad-  (z)  As  to  the  lapse  of  appointments, 

dock,  [1901]  2  Ch.  372 ;  Re  Power,  [1901]  see  infra,  p.  843. 
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CHAP,  xxm.  real  and  personal  estate  (a).  The  question  "  is  one  of  intention, 
namely,  whether  the  donee  of  the  power  meant  by  the  exercise  of  it 
to  take  the  property  dealt  with  out  of  the  instrument  creating  the 
power  for  all  purposes,  or  only  for  the  limited  purpose  of  giving  effect 
to  the  particular  disposition  expressed  "  (b).  The  cases  are  not 
quite  consistent.  The  principal  rule  is  that  if  the  testator  deals  with 
the  whole  of  the  settled  property  as  his  own  (e.g.,  by  giving  it  to  his 
executors  (c)  or  trustees  (d) ),  or  if,  without  giving  it  to  executors  or 
trustees,  he  deals  with  the  settled  property  and  his  own  property  as 
one  mass  (e),  then  he  shews  an  intention  to  take  the  settled  property 
out  of  the  settlement  for  all  purposes,  so  that  if  any  of  the  dispositions 
of  his  will  fail,  the  settled  property,  or  so  much  of  it  as  is  undisposed 
of,  devolves  as  part  of  his  estate,  and  does  not  go  to  the  persons 
entitled  in  default  of  appointment. 

If,  however,  the  testator  merely  shews  an  intention  to  appoint  the 
settled  property  for  a  Hmited  purpose,  then  any  part  of  it  which  is 
undisposed  of  by  the  failure  of  the  residuary  gift  goes  as  in  default 
of  appointment  (/).  Thus,  in  Laing  v.  Cowan  (g),  where  the  donee 
of  a  general  power  directed  her  debts  and  funeral  and  testamentary 
expenses  to  be  paid,  but  did  not  dispose  of  her  residuary  estate,  or 
expressly  exercise  the  power,  it  was  held  by  Romilly,  M.R.,  that  the 
balance  of  the  settled  fund,  after  payment  of  debts,  &c.,  went  as  in 
default  of  appointment  (h).  In  Re  Dames'  Trusts  (^),  the  donee  of 
a  general  power  bequeathed  the  residue  of  her  personal  estate, 
without  referring  to  the  power,  to  four  persons  equally,  two  of  whom 
died  in  her  lifetime  :  Wickens,  V.-C,  held  that  the  lapsed  shares  of 
the  settled  property  went  as  in  default  of  appointment,  apparently 
on  the  ground  that  the  appointment  being  to  the  legatees  direct,  and 

(a)  Be  Van  Hagan,  16  Ch.  D.  18.  Coxen  v.  Rowland,  [1894]  1  Ch.  406  ; 

(6)  Per  Chatterton,  V.-C,  in  Be  De  Be   Marten,    [1902]    1   Ch.   314 ;     Be 

lAisi's  TrusU,   3  L.   E.  Ir.  232,  cited  Keown's  Estate,  Ir.  R.,  1  Eq.  372.    The 

with  approval  in  Be  Pinede's  Settle-  reasoning  in  Hoare  v.  Osborne,  33  L.  J. 

ment,  Willoiighby  Osborne  v.  Holyoahe,  Ch.  586,  is  not  satisfactory,   and   the 

and  Coxen  v.  Bowland,  infra.  decision  may  be  considered  overruled. 

(c)  Chamberlain  v.  Hutchinson,  22  (/)  See  Easum  v.  AfpUfmd,  5  My.  & 
Bea.  444 ;  Brickenden  v.  Williams,  C.  56,  where  the  will  was  made  before 
L.  K,  7  Eq.  310.     Compare  Re  Scott,  1837. 

[1891]  1  Ch.  298.   Where  there  is  an  ap-  (g)  24  Bea.  112. 

pointment  to  trustees,   the  testator's  (ft)  The  decision  in  Bristow  v.  Skir- 

repreaentativea  take  under  the  doctrine  row,  L.  R.,  10  Eq.  1,  by  the  same  judge, 

of  resulting  trust :  ibid.  turned  chiefly  on  the'  language  of  the 

(d)  Lefevre  v.  Freeland,  24  Bea.  403  ;  instrument  creating  the  power. 
Wilkinson  v.  Schneider,  L.  R.,  9  Eq.  (i)  L.  R.,  13  Eq.  163.     According  to 
423;  Re  Van  Hagan,  16  Ch.  D.  18.  Romer,   L.J.,   the  decision  turned  on 

(e)  Be  Pinede's  Settlement,  12  Ch.  D.  the   fact   that   the   testatrix   did   not 
667  J   Be  IckeringilVa  Estate,  17  Ch.  D.  expressly  purport  to  execute  the  power  : 
151 ;    Willoughbi/  Osborne  v.  Holyoake,  see  Be  Marten,  [1902]  1  Ch.  at  p.  324 
22  Ch.  D.  238  ;  Be  Horfon,  51  L.  T.  420  ; 
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not  to  executors  or  trustees,  shewed  that  the  testatrix  did  not  intend    chap.  xxm. 
to  make  the  settled  property  her  own  for  all  purposes.    If  the 
decision  in  Re  Ickeringill's  Estate  (j)  is  right,  that  in  Re  Davies^ 
Trusts  seems  to  be  wrong. 

It  seems  that  if  the  donee  of  a  power  makes  a  will  which  deals  only 
with  the  property  which  is  the  subject  of  the  power,  and  appoints  an 
executor,  this  alone  is  not  sufficient  to  make  the  property  his  own 
for  all  purposes  (k). 

The  general  rules  above  stated  apply  to  married  women  (l). 

If  the  donee  of  a  general  power  expressly  exercises  the  power  by  Separate 
his  will,  and  deals  with  his  own  property  separately,  then,  if  the     i^P°^it>°"3- 
residuary  gift  fails,  the  settled  property  will,  as  a  rule,  go  as  in 
default  of  appointment  (m). 

Re  Creed  (n)  was  a  clear  case.  There  the  testatrix  exercised  a 
general  power  by  giving  200Z.  to  A.,  and  directing  that  the  residue 
of  the  fund  should  go  as  in  default  of  appointment ;  she  also  be- 
queathed legacies  ;  one  of  the  persons  entitled  in  default  of  appoint- 
ment predeceased  her  :  it  was  held  that  she  had  shewn  a  clear 
intention  not  to  make  the  fund  her  own  ;  consequently  the  lapsed 
share  devolved  as  in  default  of  appointment,  and  the  legacies  were 
payable  only  out  of  the  testatrix's  own  property. 

VI. — Special  Powers. — (1)  Who  are  Objects  of  a  Special  Power.  Uncertainty. 
— The  doctrine  of  uncertainty  applies  to  powers.  Thus  a  power 
to  dispose  of  the  testator's  property  "  in  accordance  with  my  wishes 
verbally  expressed,"  is  void  for  uncertainty  (o).  But  although  a 
simple  gift  to  "  A.  or  B."  is,  it  would  seem,  void  for  uncertainty  (p), 
a  bequest  to  A.  or  B.  at  the  discretion  of  C.  is  good,  for  he  may 
divide  it  between  them  (q). 

The  cases  where  a  gift  which  is  in  terms  absolute  has  been  cut  Absolute  gift 
down  to  an  estate  for  life,  with  a  power  of  appointment  among  ""     °"'"' 
children  or  the  like,  are  referred  to  elsewhere  (r). 

Where  a  power  is  apparently  intended  to  be  limited  to  certain  Rejection  of 
classes  of  persons,  but  some  of  the  terms  used  are  too  vague  to  be 

(?)  Supra,  p.  820.  the    testatrix   dealt   with    the    settled 

(k)  Be  Thiirstxm,  32  Ch.  D.  508.  property  separately,  in  such  a  way  as 

(l)  See  the  oases  cited  supra,  p.  818.  to  make  it  part  of  her  estate. 

(m)  Re  De  Lust's  Trusts' i  L.  Rep.  (n)  [1905]  W.  N.  94. 

Ir.  232  ;  Re.  Boyd,  [1897]  2  Ch.  232.     In  (o)  Be  Hetl^,  [1902]  2  Ch.  866,  ante, 

both  these   cases   the   learned   judges  p.  474. 

professed  to  follow  Re  Davies'    Trusts.  (p)  See  Chap.  XVI. ;  ante,  p.  475  n.  (»). 

In  that  case,  however,  the  testatrix  did  (q)  Longmore  v.  Broom,  7  Ve,s.  124  ; 

not  deal  with  her  own  property  and  the  and  other  cases  cited  in  Chap.  XIV. 

settled  property  separately.     See  also  (r)  Chaps.  XXXIII,  XXXIV. 
Blight  V.  Hartni)ll,  23  Ch.  D.  218,  where 
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given  effect  to,  it  seems  that  they  may  be  rejected.  Thus  a  power 
to  appoint  to  "  friends  and  relations,"  or  "  relations  or  friends," 
has  been  construed  to  be  a  power  to  appoint  to  relations  only  (s). 

As  a  general  rule,  the  objects  of  a  power  are  determined  by  the 
same  rules  of  construction  as  those  which  apply  to  direct  gifts  in 
similar  terms.  Accordingly,  in  a  power  to  appoint  to  "  children," 
"  sons,"  "issue,"  "  relations,"  "next  of  kin,"  or  the  like,  the  words 
prima  facie  mean  legitimate  children,  sons,  issue,  &c.  [t),  unless 
it  appears  from  the  whole  will  that  the  testator  intended  the  power 
to  extend  to  illegitimate  children,  sons,  issue,  &c.  (m). 

On  the  same  principle,  "  issue,"  in  a  power  of  appointment, 
includes  descendants  of  every  degree  («),  unless  there  is  somethiag 
to  restrict  its  meaning  (w).  But  "  issue  "  may  be  used  in  the 
sense  of  "  children  "  [ww).  Sometimes  a  testator  uses  the  terms 
"  issue  "  and  "  children  "  interchangeably  ;  in  such  cases  "  issue  " 
may,  be  construed  as  meaning  "  children,"  or  "  children  "  may  be 
construed  as  meaning  "  issue  "  {x),  whichever  may  best  give  effect 
to  the  testator's  intention  (y). 

A  power  to  appoint  to  the  "  descendants "  of  A.  does  not 
authorize  a  substitutional  appointment  to  the  personal  repre- 
sentatives of  a  deceased  descendant,  even  if  those  representatives 
should  happen  themselves  to  be  descendants  of  A.  (z). 

A  power  to  appoint  to  "  children  "  does  not  authorize  an  appoint- 
ment to  grandchildren  (a),  or  to  the  representatives  of  a  deceased 
chUd  (6). 

The  primary  meaning  of  the  word  "  family,"  in  a  bequest  of 
personal  estate,  as  explained  elsewhere  (c),  is  "  children,"  but  the 
context  may  shew  that  the  testator  used  it  in  another  sense.     Thus, 


{a)  Gower  t.  Mainvmring,  2  Ves.  sen. 
87  ;  Re  CapUn's  Will,  2  Dr.  &  Sm.  527. 

(i)  Wilkinson  v.  Adam,  1  V.  &  B. 
422  ;   Re  Standley's  Estate,  L.  R.,  5  En. 

aos. 

(u)  Re  Deakin,  [1894]  3  Ch.  565.  In 
Humble  v.  Bowman,  47  L.  J.  Ch.  62, 
where  there  was  a  power  to  appoint 
to  the  testator's  family,  Hall,  V.-C, 
said  :  "No  doubt  illegitimate  children 
are  not  included  under  a  gift  to  chil- 
dren, but  .  .  .  under  the  description 
'  family  '  in  a  power  of  appointment  a 
natural  child  may  be  included." 

(«)  Hockley  v.  Mawbey,  1  Ves.  jun. 
]  43 ;  Farwell  on  Powers,  494,  citing 
Donoghue  v.  Brooke,  Ir.  R.,  9  Eq.  489  ; 
Re  Howard,  7  Ir.  Ch.  R.  344.  See  Re 
Warren's  Trusts,  26  Ch.  D.  208  (deed). 

[w)  Leigh  v.  Norhury,  13  Ves.  344. 


{ww)  Chap.  XLI.  See  Swi/i  v.  Swift, 
8  Sim.  168  (marriage  articles). 

{x)  As  in  Barley  v.  Mitford,  21  Bea. 
280.     See  Dalzell  v.  Welch,  2  Sim.  319. 

{y)  As  to  the  construction  of  a 
power  to  appoint  land  to  issue  in 
strict  settlement,  see  Bell  v.  Bell,  13  Ir. 
Ch.  R.  517. 

(z)  Re  Susanni's  Trusts,  47  L.  J.  Ch. 
65. 

(a)  Kennerley  v.  Kennerley,  10  Hare. 
160 ;  Reid  v.  Reid.  25  Bea.  469,  and 
other  cases  cited  in  Sugden  on  Powers 
664. 

(6)  Maddison  v.  Andrew,  1  Ves.  sen. 
58. 

(c)  Chap.  XLI.  ;  Re  Hutchinson  and 
Tennant,  8  Ch.  D.  540 ;  Sinnott  v 
Walsh,  5  L.  R.  Ir.  27,  3  L.  R.  Ir.  12 
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CHAP.  xxm. 


'  Existing 
member  of 
my  family.' 


a  power  to  appoint  for  the  benefit  of  a  married  woman  and  her  family 
may  authorize  an  appointment  in  favour  of  her  husband  {d).  Again, 
"  family  "  may  mean  "  relations  "  (e)  or  "  descendants  "  (/),  and 
in  Snow  v.  Teed  (g),  and  Lambe  v.  Fames  (h),  James,  L.J.,  seemed 
to  think  it  a  word  of  very  wide  meaning  ;  in  the  former  case  he 
thought  it  included  any  relative,  and  in  Lambe  v.  Fames,  where  the 
testator  gave  all  his  property  to  his  widow,  "  to  be  at  her  disposal 
in  any  way  she  may  think  best  for  the  benefit  of  herself  and  family," 
a  gift  by  her  to  an  illegitimate  son  of  one  of  the  testator's  sons  was 
upheld. 

In  Sinnott  v.  Walsh  (i),  a  testator  gave  freeholds  to  his  two  sons, 
and  directed  that  if  either  of  them  died  without  issue,  his  part  of 
the  property  should  fall  "  to  whatever  existing  member  of  my 
family  he  may  be  disposed  to  will  it  to."  It  was  held  that "  existing  " 
meant  living  at  the  date  of  the  will  creating  the  power,  and  that  the 
power  authorized  an  appointment  to  one  or  more  persons. 

In  the  case  of  powers  to  appoint  to  the  relations  (/)  of  a  certain  "  Relations.' 
person,  there  is  a  distinction  between  powers  of  distribution  and 
powers  of  selection  in  respect  of  construction.  If  the  power  is 
non-exclusive,  or  a  power  of  distribution  merely,  the  donee  is  con- 
fined to  the  statutory  next  of  kin  (k),  while  if  the  power  is  expressly 
made  exclusive,  or  a  power  of  selection,  the  donee  can  appoint  to 
any  relations,  although  not  within  the  degree  of  next  of  kin  (I). 
And  this  rule  has  not  been  altered  by  the  Powers  of  Appointment 
Act,  1874  (m). 

A  power  to  appoint  to  "  friends  and  relations,"  or  to  "  relations 
or  friends,"  seems  to  be  equivalent  to  a  power  to  appoint  to  "  rela- 
tions" (w).  It  is  not  clear  what  construction  would  be  placed  on 
a  power  to  appoint  to  "  friends  "  (o). 


'  Friends.' 


{d)  MacLeroth  v.  Bacon,  5  Ves.  159. 

(e)  Gruwya  v.  Colman,  9  Ves.  319, 
and  other  oases  cited  in  Chap.  XLI.,  and 
Sinnott  v.  WaUh,  supra. 

(f)  Williams  v.  Williams,  1  Sim. 
N.  S.  358. 

(g)  L.  R.,  9  Eq.  622.  The  power  was 
given  to  a  single  woman  in  the  event  of 
her  not  marrjring. 

(h)  L.  R.,  6  Cai.  597.  The  L.JJ. 
were  disposed  to  think  that  the  widow 
took  absolutely  (see  Chap.  XXIV.),  and 
if  so  it  was  not  necessary  to  decide 
whether  the  illegitimate  child  was  an 
object  of  the  power  ;  but  the  point  was 
expressly  decided  by  Hall,  V.-C,  in 
Humble  v.  Bowman.  47  L.  J.  Ch.  62. 


(i)  5  L.  R.  Ir.  27. 

(j)  As  to  powers  to  appoint  to  "  rela- 
tions," see  the  remarks  of  Chitty,  J.,  in 
Wilson  V.  Duguid,  24  Ch.  D.  251. 

(A)  Pope  V.  Whitcomhe,  3  Mer.  689  ; 
Se  Patterson,  [1899]  1  Ir.  R.  324. 

{I)  Grant  v.  Lynam,  4  Russ.  292 ; 
Harding  v.  Olyn,  1  Atk.  469  ;  Lawlor  v. 
Henderson,  10  Ir.  R.  Eq.  150 ;  Sahis- 
bury  V.  Denton,  3  K.  &  J.  529. 

(m)  Re  Deakin,  [1894]  3  Ch.  565. 

(n)  Oower  v.  Mainwaring,  2  Ves. 
sen.  87,  110;  Be  Caplin's  Will,  2  Dr. 
&S.527. 

(o)  Sec  Coogan  v.  Hayden,  4  L.  R.  Ir. 
685,  referred  to  in  Chap.  XLI. 
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CIa3s  of 
objects  may 
be  impliedly 
restricted. 


Construction 
of  appoint- 
ments. 

Whether 
power 
exclusive  or 
non-exclusive. 


Acts  of  1830 
and  1874. 


Perpetuities 

and 

remoteness. 

Joint 
tenancy. 


In  Woodcock  v.  Renneck  (po),  property  was  given  upon  trust  for 
A.  and  B.  and  the  survivor  for  their  lives,  and  after  their  decease 
for  their  children,  in  such  shares  as  the  survivor  of  A.  and  B.  should 
by  wiU  appoint :  it  was  held  that  the  only  objects  of  the  power 
were  children  Uving  at  the  death  of  the  survivor  of  A.  and  B. 

The  construction  of  appointments  under  special  powers  is  con- 
sidered in  a  subsequent  part  of  this  chapter  (p). 

The  question  whether  a  power  is  exclusiye  or  non-exclusive  is  one 
of  intention,  to  be  collected  from  the  instrument  creating  the  power  : 
"  no  general  rule  can  be  laid  down,  except,  perhaps,  that  the  words 
'  aU  and  every '  are  mandatory,  and  make  it  necessary  that  each 
object  should  have  a  share  (5  Ves.  857),  and  that '  such '  authorises 
exclusion,  unless  a  contrary  intention  appear  "  {q).  In  Re  Vede^s 
Trusts  (r),  a  testatrix  bequeathed  a  fund  to  her  daughter  for  life,  and 
after  her  death  "  to  and  amongst  my  other  children  or  their  issue 
in  such  parts,  shares,  proportions,  manner,  and  form  as  my  said 
daughter  shall  appoint  "  :  this  was  held  to  be  an  exclusive  power. 

Since  the  Illusory  Appointments  Act,  1830  (s),  and  the  Powers  of 
Appointment  Act,  1874,  the  distinction  between  exclusive  and  non- 
exclusive powers  has  lost  much  of  its  importance,  except  in  the  case 
of  powers  to  appoint  to  relations  (t).  Every  power  of  appointment, 
unless  so  expressed  as  to  forbid  the  exclusion  of  one  or  more  objects, 
authorizes  an  exclusive  appointment.  It  seems  clear  that  each 
statute  is  retrospective  ;  that  is  to  say,  it  applies  to  powers  existing 
at  the  time  of,  but  executed  after,  the  passing  of  the  act  (m). 

The  application  of  the  Rule  against  Perpetuities  and  (in  the  case 
of  real  estate)  the  rule  in  Whitby  v.  Mitchell,  to  appointments  under 
special  powers,  is  considered  elsewhere  {v). 

Where  a  person  has  power  to  appoint  among  several  objects,  in 


{oo)  4Bea.  190  ;  1  Ph.  72.  SeeL.  R., 
2  Eq.  at  p.  158,  and  post,  Chap.  XLII. 

(p)  Post,  p.  856. 

{q)  Farwell,  362 ;  approved  by  Jes- 
sel,  M.R.,  in  Re  Veale's  Trusts,  4  Ch.  D. 
61  (aff.  5  Ch.  D.  622);  and  by  Hall, 
V.-C.,  in  Ghamhsrlain  v.  Napier,  15  Ch. 
D.  634.  See  also  Re  Deahin,  supra, 
and  Re  Patterson,  [1899]  1  Ir.  R.  324. 

(r)  Supra ;  and  see  Longmore  v. 
Broom,  7  Ves.  124 ;  Penny  v.  Turner, 
2  Ph.  493  ;  and  the  cases  of  Garthivaite 
V.  Robinson,  2  Sim.  43,  and  Stolworthy 
V.  Bancroft,  10  Jur.  N.  S.  762,  com- 
mented on  by  Jessel,  M.R.,  in  Re 
Veaie's  Trusts. 

(«)  The  following  cases  have  been 
decided   on   appointments   made  since 


this  act :  BuUeel  v.  Plummer,  L.  R., 
G  Ch.  1 60 ;  Minckin  v.  Minchin,  3  Ir. 
Ch.  R.  167  ;  Re  Capon,  10  Ch.  D.  484 ; 
Re  Stone,  Ir.  R.  3  Eq.  621 ;  Be  Grafton's 
Trusts,  7  L.  R.  Ir.  279.  The  result  of 
these  decisions  is  that  if  a  fund  is  ap- 
pointed to  all  the  objects  of  a  non- 
exclusive power,  a  gift  over,  in  the 
event  of  any  of  them  dj^ng  under  age, 
or  the  like,  to  the  others,  is  good, 
independently  of  the  act  of  1874. 

(t)  Ante,  p.  823. 

(m)  Farwell,  372,  374,  citing  Reid  v. 
Reid,  25  Bea.  469.  See  Moynan  v. 
Mnynan,  1  L.  K.  Ir.  382;  Re  Walsh,, 
X  I..  R.  Ir.  320. 

(w)  Chap.  X. 
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such  shares  and  proportions  as  he  thinks  proper,  he  can,  if  he  wishes    chap.  xxm. 
to  do  so,  appoint  part  of  the  fund  to  two  or  more  of  the  objects  as 
joint  tenants  (w). 

As  a  general  rule,  a  power  to  alppoint "  in  such  manner  and  form  "  Appointment 
as  the  appointor  thinks  fit,  authorizes  an  appointment  to  trustees  *"  trustees ; 
upon  trust  for  the  objects  of  the  power  (x).    Where  one  of  the 
objects  is  a  married  woman,  such  a  power,  even  under  the  old  law, 
authorized  an  appointment  to  trustees  for  her  separate  use  (y). 
Such  a  power  also  authorizes  an  appointment  of  the  property  to  — upon  trust 
trustees  upon  trust  to  seU  and  hold  the  proceeds  in  trust  for  the    °^^^- 
objects  of  the  power  (z).    In  Dowglass  v.  Waddell  {zz)  a  testator 
had  power  to  appoint  land  to  his  sons,  charged  in  favour  of  his 
female  issue  ;  by  his  will  he  directed  the  property  to  be  sold  and 
the  proceeds  divided  among  his  sons  and  daughters  :   it  was  held 
that  this  was  a  good  exercise  of  the  power. 

But  the  donee  of  a  special  power  cannot,  by  a  mere  declaration.  Range  of 
enlarge  the  range  of  investments  authorized  by  the  instrument  ™^«»t™«"*»- 
creating  the  power  (a). 

Where  a  power  is  given  to  a  person  to  appoint  a  life  interest  in  Power  to 
real  or  personal  estate  to  any  wife  of  his,  although  it  is  expressed  in  fn|^°™t  '  ^ 
general  terms,  it  may  appear  from  the  context  that  the  power  was  to  wife, 
intended  to  be  one  in  the  nature  of  a  power  to  jointure ;  consequently 
no  appointment  can  be  made  under  it  so  as  to  take  efEect  until  after 
the  donee's  death  (6). 

The  donee  of  a  power  to  charge  money  on  land  by  way  of  Power  to 
portions   has  a  right  to  fix   the  rate  of   interest  (c) ;   but  where  portions, 
the   sum  is  charged  by  the  settlor,  and  the  testator  has   merely 
a  power  of  distributing  it,  he  has  no  power  to  fix  the  rate  of 
interest  {d). 

(2)  Execution   of  S fecial    Powers.— "  Fot    the    exercise    of    a  Howinten- 
special    power    there    must    be    either  (1)    a    reference   to    the  ghelra.*^ 

(w))  Alloway  v.  Alloway,  4  Dr.  &  W.  [1898]  1  Ch.  290,  and  Re  Redgate,  [1903] 

380.  1  Ch.  357. 

(x)  Thornton  v.  Bright,  2  My.  &  Or.  (zz)  17  L.  E.  Ir.  384. 

230.  (o)  Re    William.    Falconer's    Trusts, 

(y)  Ibid.  [1908]  1  Ch.  410. 

(z)  Long  v.  Long,  5  Ves.  445,  where  a  {b)  Re  De  Hoghton,  [1896]  2  Ch.  385, 

power  to  charge  portions  was  held  to  be  where  Jamieson  v.  Trevelyan,  10  Exch. 

well  exercised  by  a  will  directing  a  sale  269,  is  explained  ;   Re  Lindo,  59  L.  T. 

and  appointing  the  money ;  see  Crozier  462,  stated  shortly  in  Chap.  XXXI. 

V.   Crozier,   3    Dr.    &    W.,   at  p.  371.  (c)  Boycot   v.    Cotton,    1   Atk.    552 ; 

Kenworthy  v.   Bates,   Covxo  v.    Foster,  Lewis  v.  Freke,  2  Ves  juu.  507. 

and  other  cases  (which  are  referred  to  {d)  Balfour  v.  Cooper,  23  Ch.  D.  472. 
post,  p.  856)   are    cited  in   Re  Paget, 
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Inaccurate 
reference 
to  power. 

Indirect 
appointment. 


Implied 
intention. 


Appointment 
by  implica- 
tion. 


Ambiguous 
or  erroneous 
recital. 


Mistake. 


power,  or  (2)  a  reference  to  the  property  subject  to  the  power, 
or  (3)  an  intention  otherwise  expressed  in  the  will  to  exercise 
the  power  "  (e). 

In  exercising  a  special  power  by  express  reference,  an  inaccurate 
or  incomplete  description  of  the  power  is  sufficient,  if  the  intention 
is  clear  (/). 

An  appointment  may  be  made  indirectly.  Thus,  in  OTce  v. 
Heath  {g),  a  testatrix  appointed  a  fund  of  4,000Z.  to  A.,  an  object  of 
the  power,  "  upon  condition  "  or  "  in  consideration  "  of  his  pajdng 
B.,  another  object  of  the  power,  100?.  a  year  during  B.'s  life.  A. 
died  in  the  testatrix's  hfetime,  so  that  the  gift  in  A.'s  favour  lapsed, 
but  it  was  held  that  the  annuity  to  B.  did  not  lapse. 

Where  a  testator  does  not  express  an  intention  to  exercise  a  special 
power,  an  intention  to  do  so  can  only  be  inferred  from  the  words  of 
the  will,  and  from  the  circumstances  which  at  the  time  of  executing 
it  were  known  to  the  testator  (h). 

Where  a  person  who  has  power  to  appoint  to  A.  and  B.,  expressly 
exercises  it  in  favour  of  A.,  he  may  do  it  in  such  a  way  that  "  by 
necessary  implication  "  he  will  be  deemed  to  have  exercised  it  in 
favour  of  B.  as  well  (i).  And  if  a  person  deals  with  property  over 
which  he  has  a  special  power  of  appointment  in  a  way  which  does 
not  of  itself  constitute  an  exercise  of  the  power,  he  may  shew  a 
sufficient  intention  to  exercise  it  by  referring  to  that  transaction  in 
his  will  (j).  But  the  reference  must  be  specific  (k).  Again,  if  the 
donee  of  a  power  erroneously  recites  that  he  has  made  an  appoint- 
ment in  favour  of  X.,  an  object  of  the  power,  this  is  evidence  of  an 
intention  to  exercise  the  power  in  favour  of  X. ;  but  if  he  recites  that 
X.  is  entitled  to  the  property,  this  is  evidence  that  he  supposes  that 
X.  possesses  an  independent  title,  and  negatives  any  intention  to 
exercise  the  power  {I).  So,  if  he  exercises  the  power  as  to  part  in 
favour  of  X.,  and  expressly  states  that  he  makes  no  further  appoint- 
ment because  he  wishes  the  rest  of  the  property  to  go  to  Y.  and  Z., 


(e)  Per  Buckley,  J.,  in  Be  Weston's 
Settlement,  [1906]  2  Ch.  620.  • 

(/)  Re  Wilmot,  29  Bea.  644 ;  Harvey 
V.  Stracey,  1  Drew.  73 ;  Carver  v. 
Richards,  27  Bea.  488.  See  Bruce 
V.  Bruce,  L.  R.,  11  Eq.  371,  post. 

(gr)  1  Ves.  sen.  135. 

{h)  Re  Mills,  34  Ch.  D.  186 ;  Be 
Either  Williams,  42  Ch.  D.  93;  per 
Eomer,  L.J.,  in  Re  Hayes,  [1901]  2  Ch. 
531.  The  doctrine  laid  down  in  Re 
Morgan  (7  Ir.  Ch.  R.  18)  by  the  majority 
of  the  Court  cannot,  it  is  submitted,  be 
supported. 


(i)  See  Foster  v.  Cautley,  6  D.  M. 
&  G.  55  (settlement). 

(j)  Lees  V.  Lees,  Ir.  R.,  5  Eq.  549. 

(A)  Re  Walsh,  1  L.  R.  Ir.  320. 

{l)  L' Estrange  v.  L' Estrange,  25  L.  R. 
Ir.  399  ;  Pennefather  v.  Pennefather, 
Ir.  R.,  7  Eq.  300,  citing  Carver  v. 
Richards,  27  Bea.  488 ;  Garth  v.  Towns- 
end,  L.  R.,  7  Eq.  220  (not  testamentary 
appointments);  Havertyv.  Gurtis,ll895] 
1  Ir.  R.  23  ;  Minchin  v.  Minchin,  Ir. 
R.,  5  Eq.  178,  258  (deed) ;  Farwell,  194. 
Compare  the  similar  doctrine  as  to  gifts 
by  implication.  Chap.  XIX. 
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the  other  objects  of  the  power,  this  does  not  operate  as  an  appoint-    chap.  xxm. 
ment  by  implication  in  favour  of  Y.  and  Z.  (m). 

And  if  there  is  a  gift  over  in  default  of  appointment,  an  intention  Effect  of 
to  exercise  the  power  will  not  be  easily  implied  (n).  ^^^  °^®'^- 

Sometimes  an  intention  to  exercise  a  power  may  be  inferred  Indirect 
from  a  reference  to  it  in  another  part  of  the  will  (o) ;  and  where  a  '■^^^''^"<'^- 
testator  refers  to  the  instrument  creating  the  power,  and  makes  a 
disposition  of  a  nature  authorised  by  the  power,  it  will  generally  be 
presumed  that  he  intended  to  exercise  it :  it  is  a  question  of  intention 
to  be  collected  from  the  whole  will  (p).  In  Disney  v.  Crosse  (pp), 
the  testatrix  had  a  power  of  appointing  a  fund  among  her 
children ;  she  bequeathed  legacies  to  her  children,  and  (in  express 
exercise  of  the  power)  appointed  the  fund,  "subject  and  charged 
with"  the  legacies,  to  A.  B.  (not  an  object  of  the  power)  abso- 
lutely :  it  was  held  that  this  operated  as  an  appointment  of  the 
legacies  out  of  the  fund. 

If  a  testator  expressly  exercises  a  power,  but  only  partially,  and 
makes  a  residuary  disposition  in  terms  prima  facie  applying  only 
to  his  own  property,  this  will  not  operate  as  an  exercise  of  the 
unexhausted  part  of  the  power  (q),  unless  such  an  intention  can  be 
inferred  from  the  whole  will  (r). 


re- 


Doubts  as  to  a  testator's  intention  of  exercising  a  special  power  Effect  of 
arise  most  frequently  in  connection  with  residuary  gifts.    The  siduary  gift, 
following  propositions  are,  it  is  believed,  justified  by  the  authorities. 

An  intention  to  exercise  a  special  power  may  appear  from  the  Reference 
use  of  words  referring  to  powers  generally  (s).  general v 

Thus,  if  a  testator,  having  a  power  of  appointment  in  favour  of 
his  children,  devises  and  bequeaths  "  all  my  real  and  personal  estate 
and  effects  whatsoever  whereof  I  have  power  to  dispose,"  or  "  over 

(to)  He  Jack,  [1899]  1  Ch.  374 ;  Lang-  (p)  Hunhke  v.  Qdl,  1  R.  &  Myl.  515 ; 

slow  V.  Langslow,  21  Bea.  552.  Peirce  v.  M'Neale,  [1894]  1  Ii-.  R.  118. 

(n)  Henderson  v.   Gonstdble,  5  Bea.  {pp)  L.  R.,  2  Eq.  592.    In  Gainsford 

297,  stated  post.  v.  Dunn,  L.  R.,  17  Eq.  405,  a  similar 

(o)  Be  Comber's  Settlement,   11  Jur.  inference  was  drawn  from  the  use  of 

N.  S.  968;  Harvey  v.  Stracey,  1  Drew.  the  word  "  residue  " ;  hut  see  Re  Boards, 

73.    But  if  a  will  does  not  itself  amount  [1895]  1  Ch.  499. 

to  an  exercise  of  a  power,  the  fact  that  (g)  Butler  v.  Gray,  L.  R.,  5  Ch.  26, 

it  is  made  in  favour  of  an  object  of  the  where  there  was  also  a  reference   to 

power,  and  that  it  revokes  an  earlier  general  powers. 

win  which  exercised  the  power,  is  not  (r)  Elliott  v.  Elliott,  15  Sim.  321 :  in 

a  sufficient  indication  of  an  intention  that  case  the  specific  disposition  did  not 

to  exercise  the  power;  Harvey  ■sr.  Harvey,  refer  to  the  power,  but  to  the  subject 

32  L.  T.  141.    In  Wrigley  v.  Lowndes,  matter. 

[1908]  P.  348,  the  ciicumstances  were  (s)  Compare   Maddison   v.    Andrew. 

similar,  but  the  decision  really  turned  supra,  p.  808. 
on  the  language  of  the  later  will. 
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which  I  have  any  power  of  appointment,"  or  the  like,  upon  trust 
for  his  children,  this  operates  as  an  execution  of  the  power  (t). 
Even  if  he  merely  says  "  I  appoint,  devise,  and  bequeath  my  real 
and  personal  estate  upon  trust  for  "  persons  who  are  objects  of  the 
power,  this  may  operate  as  an  exercise  of  the  power,  if  it  appears 
that  he  has  no  other  power  (u).  Where  the  testator  has  more  than 
one  power,  other  considerations  arise  (infra,  p.  829). 

Suchadevise  or  bequest  is  not  necessarily  prevented  from  operating 
as  an  execution  of  the  power  by  the  fact  that  it  includes  the  testa- 
tor's own  property  {v),  and  that  he  gives  the  whole  to  trustees  upon 
trust  to  sell  and  pay  his  debts  or  debts  and  legacies  out  of  the 
proceeds  (w),  or  by  the  fact  that  the  testator  professes  to  give  part 
of  the  property  subject  to  the  power  to  persons  not  objects  of  the 
power  (x),  or  to  create  interests  which  are  illegal  (y),  or  in  excess 
of  what  the  power  authorises  {z).  But  in  most  of  the  cases  in 
which  circumstances  of  this  nature  were  present,  the  construction 
was  assisted  by  the  fact  that  the  testator  had  no  other  power  {a). 

On  the  other  hand,  the  inference  arising  from  the  use  of  the  word 
"  appoint,"  or  any  other  expressions  referring  to  powers  generally, 
may  be  rebutted  by  the  context  or  by  the  nature  of  the  gift.  Thus, 
a  special  power  to  appoint  an  annuity  to  children  is  not  exercised 
by  a  general  gift  of  property  "  over  which  I  have  any  disposing 
power  "  upon  trust  for  the  testator's  wife  for  life,  with  remainder 
to  his  children  (b). 

And  if  the  will  contains  indications  that  the  testator  either  had 
not  the  power  in  his  mind  at  all,  or  that  he  did  not  intend  to  exercise 
it,  then  such  vague  expressions  as  "  property  which  I  have  power 


(«)  Bailey  v.  Lhyd,  5  Russ.  330  , 
Pidgely  v.  Pidgely,  1  Coll.  255 ;  Cowx  v. 
Foster,  1  J.  &  H.  30 ;  Ferrier  v.  Jay, 
L.  R.,  10  Eq.  550 ;  Gainsford  v.  Dunn, 
L.  R.,  17  Eq.  405 ;  Ee  Swinburne,  27  Ch. 
D.  696 ;  Ee  Blackburn,  43  Ch.  T).  75. 
Wrigley  v.  Lowndes,  [1908]  P.  348 
("  eveiything  I  have  power  to  will ").  As 
to  Clogstoun  v.  Wakott,  13  Sim.  523,  see 
below,  p.  829,  n.  (d).  In  Be  Hunt's  Trusts, 
31  Ch.  D.  308,  the  testatrix  appointed 
part  of  a  fund  to  A.,  a  person  not  an 
object  of  the  power,  and  gave  "  all  the 
residue  of  my  personal  estate  .  .  .  over 
which  I  have  any  power  of  disposal  by 
this  my  will "  to  objects  of  the  power ; 
it  was  held  by  Bacon,  V.-C,  that  this 
operated  as  an  appointment  of  the  part 
badly  appointed  to  A. 

{u)  Be  Milner,  [1899]  1  Ch.  663 ;  Be 
Mayhew,  [1901]  1  Ch.  677  (disapproving 
dictum  in  Ee  Bichardson's  Trusts,  17 


L.  R.  Ir.  436) ;  Kent  v.  Kent,  [1902] 
P.  108. 

(v)  Byrne  v.  Cullinan,  [1904]  1  Ir. 
R.  42  ;   Wrigley  v.  Lowndes,  supra. 

(w)  See  cases  in  note  (t)  and  (u)  supra. 
That  a  special  power  of  appointment 
over  land  authorises  an  appointment 
to  trustees  upon  trust  to  sell  and  divide 
the  proceeds  among  the  objects  of  the 
power,  see  Kenworthy  v.  Bale,  6  Ves. 
793 ;  Be  Bedgate,  [1903]  1  Ch.  356 ; 
post,  p.  856. 

{x)  Be  Swiriburne,  27  Ch.  D.  696; 
Be  Boyd,  infra;  Be  Milner,  [1899]  1 
Ch.  563. 

(y)  Be  Boyd,  63  L.  T.  92. 

iz)  Be  Tea/pe's  Trusts,  L.  R.,  16  Eq. 
442,  and  cases  cited  supra  n.  [t). 

(a)  Infra,  p.  829. 

(6)  Sykes  v.  Carroll,  [1903]  1  Ir.  R. 
17. 


SPECIAL    POWERS. 


829 


to  dispose  of,"  or  "  appoint,"  or  the  like,  will  not  include  property  chap,  xxttt. 
over  which  he  has  a  special  power  of  appointment.  Thus,  in 
Cooke  V.  Cunliffe  (c),  a  devise  of  "  all  my  real  estate  over  which  I 
have  any  disposing  power,"  by  a  testator  who  had  real  estate  of 
his  own,  was  held  not  to  be  an  exercise  of  a  special  power,  where,  if 
it  had  been,  it  would  have  defeated  certain  interests  under  the 
settlement  creating  the  power,  which  interests  the  testator  clearly 
intended  to  take  effect  after  his  death.  So  if  the  trusts  of  the  original 
settlement  and  of  the  will  are  inconsistent  with  one  another,  some- 
thing more  than  a  mere  reference  to  powers  generally  is  required 
to  exercise  the  power  (d). 

The  case  of  Re  Weston's  Settlement  (e)  is  an  example  of  what  may  be 
called  cumulative  indications  of  the  absence  of  an  intention  to  exer- 
cise a  power.  In  that  case  the  testator  had  a  power  to  appoint 
certain  leaseholds  among  his  children,  and  had  no  other  power. 
By  his  will  he  gave,  devised,  bequeathed,  and  appointed  all  the 
residue  of  his  estate  to  trustees  upon  trust  to  convert,  and  out  of 
the  proceeds  to  pay  his  debts,  &c.,  and  to  divide  the  residue  among 
three  out  of  his  seven  children  ;  he  empowered  his  trustees  to 
postpone  conversion,  to  manage  his  real  and  leasehold  estates 
while  unsold,  and  to  invest  the  shares  of  two  children  who  were 
infants :  it  was  held  by  Buckley,  J.,  that  the  power  was  not  exercised. 

If  a  testator  uses  words  referring  to  powers  generally,  and  he  Where 
has  a  general  power  of  appointment  to  which  those  words  may  a'^generalas 

refer,  they  will  not,  as  a  general  rule,  operate  as  an  exercise  of  a  well  as  a 

■  1  ,  /.,  special  power. 

special  power  (j). 

In  most  of  the  cases  above  referred  to,  in  which  a  gift  of  property  where 

which  the  testator  had  power  to  dispose  of  or  appoint  has  been  testator  has 

.,  ...  ,  -    more  than 

held  to  be  an  exercise  of  a  special  power,  it  was  proved  or  assumed  one  power. 

that  the  testator  had  no  other  power,  and  this  fact  was  referred  to 
as  the  basis  of  the  decision,  or,  at  aU  events,  as  assisting  the  con- 
struction (g).  But  it  does  not  appear  to  have  been  decided  that 
the  existence  of  another  power  would  prevent  a  gift,  expressed  in 
general  language,  from  exercising  a  special  power.    On  the  contrary, 

(c)  17  Q.  B.  245.  L.  R.,  16  Eq.  442. 

(d)  Be  Cotton,   40   C!h.  D.   41.     See  (e)  [1906]  2  Cb.  620. 

Hope  V.  Hope,  5  Gi£E.  13 ;  Se  Black-  (/)  Be  Bichardson,  17  L.  R.  Ir.  436. 

burn,  43  Ch.  D.  75  ;  Be  Denton,  63  L.  See  Be  Mayhew,  supra,  p.  828. 

T.   105.     In  Glogstoun  v.    Walcott  (13  (g)  This  consideration  does  not  ap- 

Sim.  523)  there  was  a  trust  for  sale  and  pear  to  have  influenced   the  decision 

investment,   and   the   decision   turned  in  Bailey  v.  Lloyd  or  Be  Blackburn, 

partly  on  this.     It  was  disapproved  by  supra. 

Selbome,  L.C.,  in  Be  Teape's  Trusts, 
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power. 


in  Ferrier  v.  Jay  {h),  where  a  testatrix,  having  a  general  power  to 
appoint  5001.,  and  a  special  power  to  appoint  certain  property, 
gave  aU  her  real  and  personal  estate  which  she  had  any  power  to 
appoint  or  dispose  of  to  trustees  to  pay  her  debts,  &c.,  and  to  divide 
the  residue  among  the  objects  of  the  special  power  :  it  was  held  by 
Malins,  V.-C,  that  the  special  power  was  well  executed,  notwith- 
standing the  direction  to  pay  debts,  because,  reddendo  singula 
singulis,  she  meant  her  debts  to  be  paid  out  of  the  property 
subject  to  the  general  power.  In  Re  Milner  (i),  Stirling,  J.,  after 
observing  that  the  special  power  in  question  was  the  only  testa- 
mentary power  to  which  the  testatrix  was  entitled,  said  :  "  This  is 
a  circumstance  which  has  in  many  cases  been  held  to  afford  evidence 
of  considerable  cogency  of  an  intention  to  exercise  such  a  power." 
Again,  in  Re  Sharland  (/),  where  the  testatrix  had  two  general 
powers  of  appointment,  and  a  special  power  to  appoint  the  income 
of  certain  property  to  her  husband  for  life,  she  appointed  all  real 
and  personal  estate  over  which  she  might  have  a  power  of  appoint- 
ment to  her  husband  absolutely,  and  it  was  held  that  this  operated 
as  an  exercise  of  the  special  power. 

In  Re  Rickman  {k),  on  the  other  hand,  the  testatrix  had  a  power 
of  appointment  among  her  children,  and  in  default  of  children  a 
general  power.  She  made  a  will  by  which,  "  in  pursuance  of  all 
powers  and  authorities  enabling  me  thereto,"  she  directed,  limited, 
and  appointed  aU  her  residuary  estate  to  trustees  upon  trust  as  to 
one  moiety  for  her  son  for  life ;  all  the  other  trusts  were  beyond 
the  scope  of  the  power  :  it  was  held  that  the  special  power  was  not 
exercised. 

The  principle  of  construction  reddendo  singula  singulis,  was 
also  applied  by  Malins,  V.-C,  in  the  case  of  Thornton  v.  Thornton  (J), 
where  a  testator  had  two  special  powers,  one  to  appoint  among 
his  children  subject  to  a  life  interest  in  his  wife,  and  the  other  to 
appoint  a  life  interest  to  his  wife  in  a  fund  which,  subject  to  the 
power,  was  held  in  trust  for  his  children  at  twenty-one  in  equal 
shares.  The  testator,  by  his  wiU,  gave  "  aU  my  property  over  which 
I  have  any  disposing  power  "  to  trustees  upon  trust  for  his  wife  for 
life,  and  after  her  death  for  his  children  at  twenty-one  equally. 
The  V.-C.  held  that  both  powers  were  well  exercised. 

In  Ames  v.  Cadogan  (m).  Fry,  J.,  held  that  a  special  power  was  not 


{h)  L.  R.,  10  Eq.  550. 

(i)  [1899]  1  C!h.  663.  See  also  Se 
Mayhew,  [1901]  1  Ch.  677,  where 
Biimlar  evidence  was  admitted :  ante, 
p.  828. 


(?)  [1899]  2  Ch.  536. 
(k)  80  L.  T.  518. 
(I)  L.  R.,  20  Eq.  599. 
(m)  12  Ch.  D.  868. 
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exercised  by  a  devise  and  bequest  of  all  real  and  personal  estate    chap.  xxin. 
over  which  the  testator  had  "  any  beneficial  power  of  disposition." 
But  in  Von  Brockdorffv.  Malcolm  (w),  Pearson,  J.,  held  that  the  use 
of  the  word  "  beneficial "  did  not  necessarily  prevent  such  a  gift 
from  being  an  exercise  of  a  special  power. 

An  appointment  expressed  to  be  made  in  exercise  of  every  power  power  of 
enabling  the  appointor,  does  not  extend  to  property  which  he  cannot  revocation, 
appoint  without  the  exercise  of  a  power  of  revocation,  if  there  be 
other  property  to  which  the  appointment  can  apply  (o). 

Formerly  the  question  whether  a  special  power  was  exercised  by  Effect  of  a 

a  general  devise  or  bequest  was  governed  by  the  same  considerations  8^"?™' 
o  10  J  devise  or 

as  those  appljong  to  general  powers,  and  therefore,  under  the  old  bequest, 
law,  a  devise  of  land  operated  as  an  exercise  of  a  special  power  of 
appointing  land,  if  the  testator  had  no  land  of  his  own  (p). 

Special  powers  to  appoint  in  favour  of  particular  persons  or  Sect.  27  does 
classes,  as  children  (q),  or  kindred  (r),  are  not  within  sect.  27  of  the  "°'  ^PP^ 
Wills  Act.     Generally,  therefore,  the  question  whether  such  powers  powers, 
are  executed  by  a  general  devise  or  bequest  still  depends  on  the  old 
law.      But  if  the  question  arises  with  regard  to  a  special  power  over 
realty,  then,  inasmuch  as  by  sect.  24  a  will  now  takes  effect,  with 
reference  to  the  testator's  own  property,  as  if  made  immediately 
before  the  death  of  the  testator,  no  presumption  can  be  raised  in 
favour  of  the  appointment  by  reason  of  the  testator  having  no  real 
estate  of  his  own  at  the  date  of  the  will,  however  short  may  be 
the  interval  between  the  execution  of  the  will  and  the  testator's 
death. 

Accordingly,  a  testator  who  makes  a  general  devise,  though  having 
no  real  estate  of  his  own,  does  not  thereby  sufficiently  indicate  an 
intention  of  exercising  a  special  power  of  appointing  real  estate,  even 
although  the  person  in  whose  favour  the  devise  is  made  is  the  sole 
object  of  the  power  (s) ;  the  argument  against  such  a  construction 
would,  of  course,  be  even  stronger  if  the  testator  included  in  the 
general  devise  persons  who  are  not  objects  of  the  power  (t). 

{n)  30  C!h.  D.  172.  12   Ir.  Ch.  R.   377  ;   Doyle  v.    Goyle, 

(0)  Pom/ret  v.  Perring,  5  D.  M.  &  G.  [1895]   1   Ir.  R.   206  ;     Humphery  v. 

775.     Ciompare   the   cases   on   general  Humphery,  36  L.  T.  91. 

powers,  supra,  p.  804.  (r)  Hawthorn  V.  Shedden,  3   Sm.   & 

(p)  Wallop  v.  Lord  Portsmouth,  Sugd.  Gif.  293  ;  Ee  Gaplin'a   WiU,  2  Dr.   & 

Powers,  916  (Sth  edition).  Sm.  527. 

(g)  Cloves  v.  Aivdry,  12  Beav.  604 ;  («)  Harvey  v.  Harvey,  32  L.  T.  141 ; 

Pidgely  v.  Pidgely,  1  Coll.  255  ;  Ettiott  Re  Esther  Williams,  42  Ck.  D.  93. 

V.  Elliott,  15  Sim.  321  ;  Cronin  v.  Boche,  (t)  Re  Mills,  34  Ch.  D.  186. 
8  Ir.  Ch.  Rep.  103 ;  Russell  v.  Russell, 
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CHAP.  xxm.  It  sometimes  happens  that  a  testator  has  a  special  power  of 
appointment  over  personal  property,  but  has  no  property  of 
his  own,  or  property  of  insufficient  value  to  satisfy  his  testa- 
mentary dispositions,  and  that  those  dispositions  are  aU  in  favour 
of  objects  of  the  power,  from  which  facts  it  might  be  inferred  that 
he  intended  to  exercise  the  power  in  their  favour  :  it  seems  clear, 
however,  that  no  such  inference  can  be  drawn  (tt). 

In  the  case  of  a  married  woman  having  a  power  of  appointment 
in  favour  of  A.,  and  making  a  disposition  by  wiU  in  his  favour 
within  the  scope  of  the  power,  but  not  expressly  referring  to  it,  the 
general  rule  seems  formerly  to  have  been  that  it  operated  as  an 
appointment,  unless  it  was  proved  that  the  testatrix  had  separate 
property  of  her  own  at  the  date  of  the  will ;  but  this  rule  no  longer 
exists  (m). 


Married 
woman. 


Reference 
to  subject 
of  power. 


If  a  testator  has  a  special  power  over  certain  property,  and  by  his 
will,  without  referring  to  the  power,  disposes  of  that  specific  property 
in  favour  of  the  objects  of  the  power,  it  will  generally  be  inferred  that 
he  meant  to  exercise  the  power  {v).  Thus,  in  Re  Davids'  Trusts  (w), 
a  testatrix  had  a  power  of  appointment  over  a  sum  of  3J  per  cent, 
stock  in  favour  of  certain  persons  :  by  her  will  she  gave  101.  to 
each  of  two  objects  of  the  power,  and  bequeathed  to  the  remaining 
object  "  all  the  residue  of  my  property  in  the  3J  per  cent,  annui- 
ties "  ;  the  testatrix  had  no  such  stock  of  her  own  at  the  date  of  the 
win  or  subsequently,  and  it  was  held  that  the  three  gifts  took  effect 
as  an  exercise  of  the  power.  And  if  a  testator  manifests  an  intention 
to  exercise  by  his  will  a  special  power,  by  reason  of  his  making  some 
gifts  of  property  which  he  describes  as  "  my  "  property,  the  words 
of  which  gift  cannot  be  satisfied  unless  they  pass  property  subject 
to  the  power,  the  Court  will  assume  that  he  intended  also  to  exercise 
the  power  in  the  case  of  other  gifts  in  the  wiU  which  are  capable  of 
passing  other  property  subject  to  the  power,  although  the  words  of 
gift  can  be  satisfied  by  means  of  property  belonging  to  the  testator 
himself  (x). 


(tt)  See  Humphery  v.  Humphrey, 
36  L.  T.  91  ;  Be  HvMleston,  [1894] 
3  Ch.  595.  Such  facts  may  however 
have  weight  if  combined  with  other 
circumstances :  see  Peine  v.  M'Neale, 
[1894]  1  Ir.  R.  118. 

(u)  See  Be  Herdman's  Trusts,  31  L. 
R.  Ir.  87. 

(v)  Davies  v.  Davies,  4  Jur.  N.  S. 
1291  ;  EnioU  v.  EUiott,  15  Sim.  321  ; 


Forbes  v.  Ball,  3  Mer.  437. 

(w)  John.  495.  Innes  v.  Sayer,  3 
Mao.  &  G.  606 ;  Booke  v.  Boohe,  2  Dr. 
&  Sm.  38  ;  Be  dratieick's  Trusts,  L.  R.,  1 
Eq.  177,  and  Fletcher  v.  Fletcher,  7  L.  R. 
Ir.  40,  were  similar  cases.  Compare  the 
analogous  cases  of  general  powers, 
Walker  v.  Mackie,  &o.,  supra,  p.  803. 

{x)  Beid  V.  Beid,  25  Bea.  469;  Be 
Wait,  30  Ch.  D.  617. 


SPECIAL    POWERS.  833 

To  bring  a  case  within  this  doctrine,  however,  the  description  of    chap.  xxni. 
the  property  must  be  specific  and  unambiguous,  so  as  to  shew  beyond  ^vhat 
a  doubt  that  the  testator  has  in  mind  the  property  subject  to  the  •i<'s<=".ip^"'" 
power  (y).    And  if  he  attempts  to  deal  with  the  property  in  a  manner 
not  authorized  by  the  power,  the  presumption  that  he  intended  to 
exercise  it  may  be  rebutted  (z). 

Moreover,  if  the  testator  has  property  of  his  own,  which  answers  Where 
the  description  and  is  sufficient  to  satisfy  the  gift,  it  will  generally  property  ^ 
be  assumed  that  he  did  not  mean  to  exercise  the  power  (a).     But  an  of  his  own 
intention  to  do  so  may  appear  from  the  context :  e.g.,  if  the  testator  ^tLfy^ift. 
excepts  from  the  gift  a  certain  part  of  the  property  subject  to  the 
power  (b). 

In  Bruce  v.  Bruce  (66)  a  testatrix  had  a  special  power  to  appoint  llcferenoe  to 
property  to  A.,  B.,  and  C,  but  she  thought  that  under  a  certain  '*'''°"^  P""'"''' 
deed  she  had  a  general  power  of  appointment  over  the  property  ; 
by  her  will,  not  referring  to  the  former  power,  but  in  professed 
exercise  of  the  supposed  general  power,  and  of  every  other  power 
enabling  her  in  that  behalf,  she  purported  to  appoint  to  B.,  C,  D., 
and  E.  :  it  was  held  by  Romilly,  M.R.,  that  the  will  operated  as 
an  exercise  of  the  special  power. 

How  far  a  wiU  can  operate  as  an  exercise  of  a  special  power  Exercise 
created  after  the  date  of  the  will,  is  a  question  of  some  difficulty,  power. 
The  only  case  in  which  it  has  been  held  that  a  special  power  can 
be  effectively  exercised  in  this  manner  seems  to  be  Stillman  v. 
Weedon  (c),  but  the  decision  in  that  case  can  only  be  supported, 
if  at  aU,  on  the  ground  that  the  will  disposed  specifically  of  the 
property,  which  afterwards,  by  the  testator's  own  act,  became 
subject  to  a  special  power  of  appointment  by  him  in  favour  of  the 
persons  to  whom  it  was  given  by  the  will.  The  better  opinion  is 
that  sect.  24  of  the  Wills  Act  has  not  the  same  effect  with  regard 
to  special  powers  as  it  has  in  the  case  of  general  powers  falling 
within  sect.  27  (cc),  and  the  question  is  therefore  one  of  intention. 

iy)  Bennett  v.  Aburrow,  8  Ves.  609  ;  (6)  Eeid  v.  Seid,  25  Bea.  469. 

Mattingky'a  Trusts.'^  3.  &  H.  426  ;  Re  (66)  L.  E.,  11  Eq.  371.     The  special 

Ilvddhston,  [1894]  3  Ch.  595,  where  the  power  was    exercisable  by  deed  only, 

question  of   admitting   parol  evidence  but  the  defective  execution  was  aided  : 

was  discussed.  ante,  p.  799. 

(z)    Wildbore  v.  Gregory,   L.  R.,   12  (c)  16  Sim.  26. 

Eq.   482  ;   JRe   Rickman,  ante,   p.   830.  (cc)  See  the  operation  of  these  sections 

In  Re  Qratwick's  Trusts,  L.  R.,  1  Eq.  explained  by  Stirhng,  J.,  in  Re  Wells' 

177,  the    appointment  was    partly   to  Trusts,  42  Ch.  D.  656;  infra,  p.  839v 

objects  and  partly  to  a  stranger ;  it  was  See  also  Farwell  on  Powers,  226.     In 

held  good  pro  tanto.  an  article  in  the   Solicitor's  Journal, 

(a)  Noel  v.  Noel,  4  Drew.  624.  vol.  ]iii.  p.   240,  it  is  suggested    that 
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CHAP.  xxni.  In  Re.  Hayes  {d),  a  testator  gave  "  all  the  residue  of  the  property  over 
which  at  the  time  of  my  death  I  shall  have  a  disposing  power  " 
to  trustees  upon  trust  for  sale,  conversion,  and  investment,  and 
directed  them  to  pay  the  income  to  his  wife  for  life,  and  subject, 
as  aforesaid,  to  stand  possessed  of  the  trust  estate  upon  trusts  for 
his  children  ;  after  the  date  of  his  will  he  became  entitled  to  a 
power  authorising  him  to  appoint  the  income  of  certain  settled 
funds  in  favour  of  his  wife  for  life :  it  was  held  by  Byrne,  J.,  and 
by  the  Court  of  Appeal,  that  the  language  of  the  testator  was  not 
sufficient  to  shew  an  intention  to  exercise  the  special  power  in 
favour  of  his  wife.  The  Court  of  Appeal  expressed  some  doubt 
whether  it  is  possible  in  any  case  to  execute  by  anticipation  a  special 
power  created  after  the  attempted  execution.  It  was  not,  how- 
ever, necessary  to  consider  this  in  the  case  in  question,  because 
the  testator's  dispositions  clearly  shewed  that  he  did  not  contemplate 
the  contingency  of  his  becoming  entitled  to  exercise  a  special  power 
of  the  nature  afterwards  created.  If  a  testator  declares  that  in 
the  event  of  his  becoming  subsequently  entitled  to  exercise  a  power 
in  favour  of  A.,  he  wishes  his  will  to  operate  as  an  appointment 
under  it,  there  seems,  on  principle,  no  reason  why  effect  should  not 
be  given  to  his  intention,  if  it  is  in  accordance  with  the  power  (e). 

On  principle,  it  seems  clear  that  if  a  testator  by  his  wiU  expressly 
exercises  a  special  power,  which  is  subsequently  destroyed  and 
replaced  by  a  new  power,  the  will  does  not  operate  as  an  exercise 
of  the  new  power  (ee) . 

the  conclusion  to  be  drawn  from  the  (e)  In  Charlton  v.  Charlton  ( [1906]  2 

decisions  in  Wilkinson  v.  Duncan,  30  Ch.  523),  A.  by  his  marriage  settlement 

Bea.   Ill,  Von  Brockdorff  v.  Malcolm,  covenanted  to  charge  all  real  and  per- 

30   Ch.   D.    172,  and    Be    Thompson,  sonal  estate  which  might  come  to  him 

[1906]    2   Ch.  199  (all   referred  to  in  from  his  father  with  a  jointure  of  400?. 

Chapter     X.,    ante,  p.  319)  is    "that  a  year  for  his  intended  wife;  a  year 

section   24   of   Wills    Act,   1837,  does  aft-erwards  the  father  died,  having  by 

apply  to  limited  powers."      But  it  is  his  will  given  A.  a  power  of  charging 

submitted  that  the  application  of  the  certain  real  estate  by  deed  or  will  with 

Rule    against    Perpetuities    does    not  a  jointure  of  400Z.  for  his  wife  :  it  was 

depend     on    sect.     24 ;     the    general  held  that  the  covenant  in  the  marriage 

principle  of  the  Rule  was  established  settlement  operated  as  a  defective  exe- 

before     1837,     and     the     ambulatory  oution  of  the  power  to  which  the  Court 

nature  of  a  will  exercising  a  special  would  give  effect-;  it  was  treated  as  a 

power  was  then  well  settled  :   thus  in  question  of  intentiorL 

Crompe  v.  Barrow,  [1799]  4  Ves.  681,  (ee)  See  Farwell,  226.     The  decision 

Sir  R.  P.  Arden,  M.R.,  said :   "I   do  in  Thompson  v.  Simpson,  ante,  p.  813, 

construe  the  will  at  the  death  of  the  seems  to    involve    this    principle    for 

testatrix ;    and  I  think   the  ultimate  although  the  power  in  that  case  was  a 

appointment  is  good."  general  one,  the  appointment  could  onlv 

(d)  [1900]  2  Ch.  332;  [1901]  2  Ch.  have  operated  under  sect.  24.    In  Airev 

529,  following  Doyle  v.  Coyle,   [1895]  v.  Bower,  12  A.  C.  263,  it  was  suggested 

1  Ir.  R.  205.     Walker  v.  Armstrong,  21  by  Lord  Maonaghten  that  sect.  23  of  the 

Bea.  284,  and  Cowper  v.  Mantell,  22  Wills  Act  applies  to  powers  of  appoint- 

Bea.  223,  were  also  cited.  ment,  sed  quaere  :  see  post,  p.  841. 
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A  will  may  be  made  to  operate  as  an  exercise  of  a  subsequently    chap,  xyih. 
acquired  power,  if  it  is  republished  after  the  acquisition  of  the  Republica- 
power  (/).  *'°"- 

In  Gainsford  v.  Dunn  {//),  a  testatrix  had  power  to  appoint  certain  Appointment 
funds  in  favour  of  A.,  B.,  C,  D.,  and  E.     By  her  will  she  gave  partly  out  of 
legacies  of  51.  each  to  A.,  B.,  and  C,  and  "  all  the  residue  of  my  testator's 
property,  over  which  I  have  any  power  of  appointment  or  dis-  property, 
position,"  to   D.  and  E.  :    it  was  held  by  Jessel,  M.E.,  that  the 
legacies  were  payable  partly  out  of  the  testatrix's  own  property 
and  partly  out  of  the  appointed  fund.     But  the  principle  of  the 
decision  has  been  questioned  (</). 

Where  a  testator  has  a  power  of  revocation  and  new  appoint-  Power  of 
ment,  exercisable  by  deed  or  will,  and  he  exercises  it  by  will,  and 
afterwards  exercises  it  by  deed,  reserving  to  himself  a  fresh  power 
of  revocation  and  new  appointment,  the  will  does  not,  by  virtue 
of  sect.  24  of  the  Wills  Act,  operate  as  a  revocation  and  new 
appointment  under  the  latter  power  (grg^). 

(3)  Ineffectual  Execution. — An  intention  to  execute  a  special  Failure  of 
power  may  be  ineffectual  either  for  some  reason  applying  to  all  *PP°'"  ™^"  " 
testamentary  gifts  (h),  or  for  some  reason  applying  to  special  powers. 
The  rules  as  to  the  failure  of  an  appointment  under  a  special  power, 
by  reason  of  the  appointment  being  a  fraud  on  the  power  (i),  or 
exclusive  (/),  or  made  in  favour  of  a  person  not  an  object  of  the 
power  {k},  or  being  otherwise  an  excessive  execution  of  the  power, 
or  because  it  is  a  delegation  of  the  power  (hk),  are  not  peculiar  to 
testamentary  powers,  and  are,  therefore,  not  treated  of  in  this 
work. 

The  effect  of  the  failure  of  an  appointment  under  a  special 
power  is  considered  in  a  later  part  of  this  chapter  (I). 

Where  there  is  an  absolute  appointment  under  a  special  power.  Absolute 

appointment 
followed  by 

(/)  Ee  Blackburn,   43    Ch.    D.    75;  (j)   As  in  Bulteel  y.  Plummer,  h.  U.,    ■f°id  addition, 

post,  p.  843.  6  Ch.  160.     See  also  White  v.   Wilson, 

iff)  L.  R.,  17  Eq.  405.  1  Dr.    298;   Me  Davids'  Trusts,  Johas, 

{g)  Be  Boards,  [1895]  1  Ch.  499.  495 :   Gainsford  v.  Dunn,  L.  R.  17  Eq. 

Igg)  Be    Wells'    Trusts,    42    Ch.   D.       405:    all  cases  before   the   Powers  of 
646.  Appointment  Act,  1874,  supra. 

(h)  See  Champney  v.  Davy,  11  Ch.  D.  (k)  As  in  Ee  Jeaffreson's  Trusts,  L.  R., 

at  p.  958.     As  to  charitable  gifts,  see      2  Eq.  276 ;  post,  p.  860 ;  Ee  Hunt's 
Chap.  IX.  ;  as  to  the  Rule  against  Per-       Trusts,  31  Ch.  D.  308  ;  ante,  p.  828. 
petuities,  see  Chap.  X. :  as  to  ademp-  {kk)  As  in  the  case  of  an  attempt  to 

tion,  lapse,  abatement,  &c.,  see  post,       create   a  discretionary    trust :     Chap, 
pp.  839  seq.  XXIV. 

(•)   As  in  Be  Crawshay,  43  Ch.  D.  (I)  Post,  pp.  844  seq. 

615. 
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CHAP.   xxin. 


with  a  superadded  modification  which  is  in  excess  of  the  power,  or 
otherwise  void,  the  modification  is  rejected  and  the  appointment 
stands  (II). 


Defect  in 
power 
supplied  by 
testator's 
interest. 


Covenant 
to  exercise 
general 
power. 


Release 
o£  general 
power. 


Covenant 
to  exercise 
special 
power. 


VII. — Miscellaneous  Questions  as  to  Powers. — ^Where  a  testator 
makes  a  will  purporting  to  execute  a  power,  and  the  power  proves  to 
be  invalid,  or  to  have  been  destroyed,  or  not  to  have  arisen,  or  not  to 
authorize  the  disposition  which  the  testator  desires  to  make,  then 
if  the  testator  has  an  interest  in  the  property,  it  will  make  good  the 
defect  in  the  appointment  (m). 

A  covenant  to  exercise  a  general  testamentary  power  of  ap- 
pointment is  good,  and  an  action  lies  for  a  breach  of  it,  but  specific 
performance  will  not  be  decreed  (n).  It  may  be  satisfied  by  the 
covenantee  taking  in  default  of  appointment  (o).  A  covenant  to 
exercise  a  general  power  in  favour  of  a  creditor,  so  as  to  give  him 
a  first  charge  on  the  fund,  followed  by  a  will  purporting  to  comply 
with  the  covenant,  does  not  give  him  priority  over  the  other 
creditors  (p). 

A  general  testamentary  power  of  appointment,  like  any 
other  general  power,  may  be  released,  or  the  donee  may 
by  covenant  debar  himself  from  exercising  it  (q).  A  married 
woman  may  by  unacknowledged  deed  release  a  power  given 
to  her  in  respect  of  personal  property  (or,  semble,  in  respect  of 
real  property),  even  if  her  Ufe  estate  is  subject  to  a  restraint  on 
anticipation  (r). 

If  a  special  power  of  appointment  is  exerciseable  by  will  only,  a 
covenant  to  exercise  it  in  a  particular  way  is,  it  would  seem,  void  (s), 
but  an*  appointment  made  in  accordance  with  such  a  covenant  is 
good  (t).  And  if  the  power  is  exerciseable  by  deed  as  well  as  by 
will,  the  covenant  may  operate  as  a  defective  execution  of  the  power 
to  which  the  Court  will  give  effect  (u). 


(II)  Post,  p.  847. 

(m)  Farwell,  p.  268,  citing  Mandeville 
V.  Boe,  1  J.  &  L.  371 ;  Cross  y.  Hudson, 
•3  Br.  C.  C.  30;  Mortlockv.  Bulhr,  10  Ves. 
292 ;  Sing  v.  Leslie,  2  H.  &  M.  68  ; 
Jones  V.  Southall,  30  Beav.  187  ;  Be 
James,  [1910]  1  Ch.  157  (married 
woman). 

{n)  Bobinson  v.  Ommaney,  23  Cli.  D. 
285  ;  Be  Parkin,  [1892]  3  Ch.  510.  As 
to  married  women,  see  Be  Ann,  [1894] 
1  Ch.  549,  supra,  p.  819. 

(o)  Thacker  v.  Key,  L.  R.,  8  Eq.  408, 
where  the  power  was  special,  but  the 
principle  seems  to  be  the  same.     Com- 


pare the  cases  on  covenants  to  leave  a 
sum  of  money  by  will,  ante,  p.  28. 

(p)  Be  Lawley,  [1902]  2  Ch.  799; 
s.  c.  nom.  Beyfus  v.  Lawley,  [19031 
A.  C.  411. 

(q)  Conveyancing  Act,  1881,  s.  52. 

(r)  Be  Ghisholm's  Settlement,  [1901] 
2  Ch.  82.  See  Heath  v.  Wickham,  5  L 
R.  Ir.  285. 

(«)  Thacker  v.  Key,  supra  ;  Be  Brad 
shaw,  [1902]  1  Ch.  436. 

(«)  Coffin  V.  Cooper,  2  Dr.  &  Sm. 
365  ;  Palmer  v.  Locke,  15  Ch.  D.  294. 

(u)  Affleck  V.  Affleck,  3  Sm.  &  G.  394  . 
Charlton  v.  Charlton,  [1906]  2  Ch.  523   ' 
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The  donee  of  a  special  testamentary  power  may  release  it,  miless 
it  is  a  fiduciary  power,  or  power  coupled  with  a  duty  (v).  The 
rule  above  stated  as  to  the  release  of  a  power  by  a  married  woman 
applies  also  to  special  powers  (w). 

An  administrative  power,  such  as  a  power  of  sale,  may  be 
accelerated,  but  not  a  power  of  charging  (mw). 


CHAP.    XXJU. 

Release 
of  special 
power. 


A  power  given  by  will  can,  of  course,  be  revoked  by  a  codicil,  or  Revocation 
a  subsequent  will.  In  Re  Brough  (x),  a  testator  gave  H.  a  life 
interest  in  a  fund,  and  a  special  power  of  appointment  by  will  over 
the  capital ;  by  a  codicil  he  revoked  all  devises  and  bequests 
"  in  favour  of  "  H.  :  it  was  held  that  the  power  was  revoked  as 
well  as  the  life  interest. 

Sometimes  property  is  settled  by  deed,  subject  to  a  power  of  Power  of 
revocation   by  will;   the  question  whether  such  a  power  can  be 
exercised  by  implication  has  been  already  considered  {xx). 


revocation. 


A  will  exercising  a  power  of  appointment  is  only  in  certain  cases  Revocation 
revoked  by  the  marriage  of  the  testator  {y),  but  with  this  exception  men??"'" 
the  rules  as  to  revocation  of  wills  apply  to  such  a  will  (z).  Conse- 
quently, a  general  clause  in  a  will,  revoking  all  former  wills,  revokes 
a  prior  express  testamentary  appointment,  whether  the  power  under 
which  it  was  made  is  general  or  special  (a),  and  although  the  latter 
will  does  not  execute  the  power  (6). 

The  doctrine  of  implied  revocation  by  a  later  inconsistent  will  or  Implied 
codicil  also  applies  to  appointments  (c),  so  that  if  a  testator,  having  a 
general  power,  makes  a  will  containing  a  residuary  bequest  operating 


(w)  Re  Baddiffe,  [1892]  1  Ch.  227; 
Re  Somes,  [1896]  1  Ch.  250  ;  Foakes  v. 
Jackson.  [1900]  1  Ch.  807.  A  covenant 
not  to  exercise  a  testamentary  power 
operates  as  a  release  :  Davies  v. 
Huguenin,  1  H.  &  M.  730 ;  Isaac  v. 
Hughes,  L.  R.,  9  Eq.  191.  The  principle 
of  these  cases  is  altogether  wrong,  for 
their  effect  is  to  enable  the  donee  of  a 
testamentary  power  to  convert  it  into 
a  power  to  appoint  by  deed ;  this  view 
is  put  with  great  force  by  Neville,  J., 
in  Re  Evered,  54  Sol.  J.  83. 

(to)  Se  Chisholm's  Settlement,  supra. 

{mw)  Tniell  v.  Tysson,  21  Bea.  437. 

(x)  38  Ch.  D.  456. 

(xx)  As  to  general  powers,  ante, 
p.  804.  As  to  special  powers,  ante, 
p.  831.  As  to  the  construction  of  a 
special  power  of  revocation,  see  Morgan 
V.  GroTwu;  L.  R.,  16  Eq.  1 ;  Farwell, 
210. 


[y)  Supra,  p.  142.  In  bonis  Russell, 
15  P.  D.  111. 

(z)  As  to  these  rules,  see  ante.  Chap. 
VII.  In  Re  Gore-Booth's  Estate,  [1908] 
1  Ir.  R.  387,  there  were  two  powers, 
one  to  charge  »  sum  by  deed,  and 
the  other  to  appoint  the  sum  by 
deed  or  will.  As  to  the  formalities 
required  to  revoke  an  appointment 
under  the  old  law,  see  Richardson  v. 
Barry,  3  Hagg.  249. 

(o)  Sotheran  v.  Dening,  20  Ch.  D.  99  ; 
Re  Kingdon,  32  Ch.  D.  604 ;  Cadell  v. 
Wilcocks,  [1898]  P.  21  ;  Kent  v.  Kent, 
[1902]  P.  108. 

(6)  Harvey  v.  Harvey,  23  W.  R.  476. 
Some  old  decisions  to  the  contrary  are, 
it  seems,  no  longer  law  :  see  ante, 
p.  168. 

(c)  In  bonis  AIcFarlane,  13  L.  R.  Ir. 
264. 
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Special 
power. 


Implied 
revocation 
pro  tanto. 


as  an  execution  of  the  power,  and  afterwards  makes  another  will 
containing  a  residuary  bequest,  this  would,  it  seems,  by  virtue  of 
sect.  27  of  the  Wills  Act,  operate  as  a  revocation  of  the  previous 
appointment.  Whether  a  general  residuary  gift  would  operate  as 
an  implied  revocation  of  an  express  appointment  under  a  general 
power  made  by  an  earlier  will,  does  not  seem  to  have  been  decided  (d). 
On  principle  it  seems  clear  that  it  would  not,  the  doctrine  of 
implied  revocation  being  based  on  intention.  If  a  testatrix  having 
a  special  power  makes  a  will  expressly  exercising  it,  and  makes  a 
subsequent  will  by  which  she  "gives,  devises,  and  bequeaths" 
all  her  property,  this  does  not  operate  as  an  implied  revocation 
of  the  appointment  contained  in  the  first  will  (e).  But  if  the 
second  will  operates  as  an  exercise  of  the  power  (either  by  referring 
to  it,  or  by  a  general  gift  containing  the  word  "appoint"  (/)), 
then  the  second  will  impliedly  revokes  the  appointment  made  by 
the  first  (g). 

If  a  testator  exercises  a  special  power  of  appointment  in  favour  of 
some  of  the  objects,  and  by  a  codicil,  without  expressly  revoking 
the  appointment,  makes  an  appointment  of  part  of  the  fund  in 
favour  of  other  objects,  this  only  revokes  the  wiH  to  the  extent  to 
which  it  effectively  interferes  with  the  original  appointment  (h). 
In  Duguid  v.  Fraser  (i)  the  testatrix  had  a  power  of  appointment 
among  her  husband  and  children  ;  she  appointed  the  fund  to  her 
husband  and  children  in  equal  shares ;  one  of  the  children  pre- 
deceased her,  and  she  made  a  codicil  appointing  his  share  to  his 
children :  it  was  held  that  this  invalid  appointment  did  not  operate 
as  a  revocation  pro  tanto  of  the  appointment  by  the  will  to  the 
class,  and  that  the  husband  and  surviving  children  took  the  whole 
fund. 

It  has  been  held  that  if  a  testator  expressly  exercises  a  power  by 
a  special  testamentary  instrument  of  appointment  (not  admitted  to 
probate),  and  afterwards  executes  a  wiU  containing  a  residuary 
bequest,  the  bequest  operates  as  an  exercise  of  the  power  and  as  a 
revocation  of  the  special  testamentary  appointment,  because  to 
prevent  this  effect  a  contrary  intention  must  appear  from  the  will, 
and  the  Court  cannot  infer  it  from  the  terms  of  the  special  appoint- 
ment (j).    This  unsatisfactory  result,  it  seems,  might  have  been 


id)  See  Gaddl  v.  Wilcocks,  [1898]  P. 
at  p.  27. 

(e)  Caddl  v.  Wilcocks,  supra. 

(y )  See  Se  Mayhew,  supra,  p.  828. 

{g)  Kentv.  Kent,  [1902]  P.  108 ;  In  b. 
Tenney,  45  L.  T.  78,  and  other  cases 


cited  supra,  p.  828. 

(h)  Re  Walker,  [1908]  1  Ch.  fiflO. 

(i)  31  Ch.  D.  449. 

(j)  Be  Gibbes'  Settlement,  37  Ch.   D. 
143. 
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avoided  by  applying  to  the  Probate  Court  to  allow  the  special    chap,  xxm. 
appointment  to  be  proved  as  part  of  the  will. 

In  Re  Wells  (k),  the  donee  of  a  special  power  of  appointment  made  Double 
a  will  expressly  exercising  the  power ;    some  years  afterwards  he  ^jy^^iij  ™^" 
executed  a  deed  (not  referring  to  the  wiU)  by  which  he  expressly  and  and  deed, 
effectually  exercised  the  power  as  to  four-fifths  of  the  fund,  and 
ineffectually  exercised  it  as  to  the  remaining  one-fifth  :  it  was  held 
that  the  fact  of  the  will  being  dated  before  the  deed,  was  sufficient 
evidence  of  "  a  contrary  intention  "  within  sect.  24  of  the  Wills  Act, 
and,  consequently,  that  the  will  did  not  speak  from  the  death  of  the 
testator  so  as  to  revoke  the  appointment  by  that  deed.     It  was  also 
held  that,  as  to  the  one-fifth  ineffectually  appointed  by  the  deed, 
the  will  took  effect. 

The  doctrine  of  dependent  relative  revocation  applies  to  wills  Dependent 
exercising  powers  of  appointment.  Consequently,  if  a  testator  rel^Qgation 
makes  a  will  exercising  a  power,  and  afterwards  cancels  it  under  the 
mistaken  impression  that  in  default  of  appointment  the  fund  will  be 
divided  among  a  certain  class  of  persons,  this  does  not  operate  as  a 
revocation,  and  the  will  stands  (l).  But  as  in  the  case  of  direct 
gifts,  so  in  the  case  of  appointments  under  powers,  the  doctrine  is 
less  easy  of  application  where  the  revocation  is  effected  by  an  express 
clause  of  revocation  in  a  subsequent  testamentary  instrument. 
Thus,  where  a  testator  made  a  valid  appointment  in  favour  of 
his  younger  children,  and  by  a  codicil  revoked  this  appointment, 
and  made  a  fresh  appointment  which  was  ineffective,  it  was  held 
that  the  revocation  nevertheless  took  effect  (11). 

A  testamentary  appointment  has  no  operation  until  the  death  of  Ademption, 
the  testator ;  there  is  no  relation  back  to  the  date  of  the  will  (m). 
It  follows  that  an  appointment  under  a  testamentary  power  may 
be  adeemed  by  subsequent  dealings  with  the  settled  property.  And 
there  is  no  distinction,  in  this  respect,  between  a  general  and  a 
special  power  (n).  Thus,  if  a  testator  in  exercise  of  a  power  appoints 
Blackacre  to  A.,  and  Blackacre  is  subsequently  sold  and  the  pro- 
ceeds invested  in  the  purchase  of  Whiteacre,  the  appointment  is 


{k)  42  Ch.  D.  646.  (m)  Jie  Moses,  [1902]  1  Ch.  100,  aff. 

{I)  Stamford  v.  White,  [1901]  P.  46.  3.  n.  Beddiwjton    v.  Baxtmann,  [1903] 

This  appeals  to  be  the  effect  of  the  A.  C.  13. 

decision,  but  the  case  is  badly  reported.  (m)  Re  Dowsetl,  [1901]  1  Ch.  398,  ap- 

{II)  Quinn  v.  Butler,  L.  R.,  6  Eq.  225.  proved    in    Beddington    v.    Baumann, 

See   Onions  v.    Tyrer,    Richardson    v.  supra.     As  to  the  effect  of  conversion, 

Barry,    and     other   cases   cited    ante,  see  Chap.  XXII. 
p.  170. 
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adeemed,  and  A.  takes  nothing  under  the  appointment  (o).  So,  if 
part  of  Blackacre  is  sold,  the  appointment  is  adeemed  pro  tan  to  {p). 
In  the  case  of  personal  property,  such  as  stock,  the  same  principle 
apphes.  But  whether  the  property  is  real  or  personal,  the  appoint- 
ment may  be  so  expressed  as  to  shew  an  intention  to  appoint 
whatever  property  may  for  the  time  being  be  subject  to  the  power, 
and  not  merely  the  specific  property  which  is  subject  to  it  at  the 
date  of  the  will.  Thus,  an  appomtment  of  stock  may  take  effect 
notwithstanding  changes  in  investment  (q). 

In  Jones  v.  Souihall  (r),  the  settlement  under  which  the  testatrix 
professed  to  appoint  certain  investments  was  invahd,  and  the 
appointments  appear  to  have  operated  merely  as  bequests  :  they 
were  held  to  be  adeemed  pro  tanto  by  reason  of  the  testatrix  having 
called  in  some  of  the  securities  and  re-invested  the  proceeds. 

In  Cooper  v.  Martin  (s),  the  testator  devised  an  estate  upon  trust 
for  sale,  with  power  of  pre-emption  to  his  younger  children,  and  the 
proceeds  were  to  be  held  upon  such  trusts  in  favour  of  his  issue  as 
his  wife  should,  within  a  prescribed  period,  appoint ;  she  appointed 
the  estate  by  name  to  the  eldest  son ;  this  appointment  was  invalid, 
not  being  made  within  the  prescribed  period,  and  it  was  therefore 
unnecessary  to  decide  whether  the  proceeds  of  sale  would  have 
passed  under  it :  Lord  Cairns  thought  that  they  would. 

In  Beddington  v.  Baumann  (t)  a  testator  had  a  power  of  appoint- 
ment among  his  children  over  some  freehold  houses,  of  which  he 
was  tenant  for  life  :  he  made  a  wiU  appointing  them  to  two  sons  ; 
after  the  date  of  the  will  he  granted  leases  of  these  houses  under  the 
Settled  Land  Acts,  partly  in  consideration  of  premiums,  and  these 
premiums  were  paid  to  the  trustees  and  invested  by  them  :  on  the 
death  of  the  testator  it  was  held  that  the  investments  representing 
the  premiums  did  not  go  to  the  appointees,  but  went  as  in  default  of 
appointment. 

It  has  been  held  that  where  a  married  woman,  having  a  power  of 
appointment  under  a  settlement,  exercises  it  by  will,  and  the  settle- 
ment afterwards  comes  to  an  end,  the  mere  fact  of  her  obtaining  a 
transfer  to  herself  of  the  property  comprised  in  the  settlement  does 


(o)  Gale  V.  Gale.,  21  Bea.  349;  Ee 
Dowsett,  supra.  In  GolUnann  v.  Gollin- 
son,  24  Bea.  269,  the  appointment  was 
by  deed.  Gale  v.  Gale  and  the  other 
oases  are  discussed  in  Farwell,  pp.  217 
seq. 

Ip)  BlaU  V.  Blake,  15  Ch.  D.  481. 

(g)  See  Be  Johnstone's  Settlement,  14 
Ch.  D.  102  ;   Re  Dou-.'sdt,  supra  ;    Willett 


V.  FinUy,  29  L.  E.  Ir.  497  ;  as  to  which, 
see  Be  Moses,  supra. 

(r)  32  Bea.  31. 

(«)  L.  E.,  3  Ch.  47.  The  case  was 
really  one  of  falsa  demonstratio :  see 
Chap.  XXXV. 

(t)  [1903]  A.  C.  13,  affirming  the 
decision  of  the  Court  of  Appeal  in  Be 
Moses,  [1902]  1  Ch.  100. 
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not  operate  as  an  ademption  of  the  appointment  (v).    But  if  in  such    chap,  xxm. 
a  case  the  power  is  exerciseable  by  deed  as  well  as  by  will,  and  the 
transfer  professes  to  be  made  in  exercise  of  the  power  to  appoint  by 
deed,  this  operates  as  an  execution  of  the  power,  and  the  appoint- 
ment by  will  is  revoked  (w). 

In  Re  Fox  (x),  a  trust  fund  was  settled  upon  A.  for  life,  with  a  Advance- 
power  of  appointment  among  four  children,  who  were  to  take 
equally  in  default  of  appointment ;  there  were  the  usual  hotchpot 
and  advancement  clauses.  During  A.'s  life  7051.  was  advanced 
to  R.,  one  of  the  children,  and  A.,  by  her  will,  subsequently 
appointed  an  equal  fourth  part  of  the  fund  in  favour  of  each  of 
the  children  :  it  was  held  that  R.  was  not  bound  to  account  for 
the  7051. 

An  appointment  may  also  be  adeemed  by  the  power  under  which  Destruction 
it  was  expressed  to  be  made  being  destroyed.    And  its  efficacy  and  creation 
will  not,  as  a  general  rule,  be  restored  by  another  equally  extensive  "f  "ew  power, 
power  being  conferred  on  the  testator  (y),  unless  the  power  is  a 
general  one,  and  the  wUl  contains  a  residuary  gift ;  this  prima  facie 
operates  as  an  exercise  of  the  power  (yy). 

It  must,  however,  be  observed  that  the  effect  of  sect.  23  of  the  Effect  of 
Wills  Act  (z)  on  cases  of  this  kind  has  not  been  fully  considered  (a).  ^'  ' 
In  Airey  v.  Bower  (b),  most  of  the  learned  lords  thought  that  the 
case  fell  within  that  section,  and  with  the  same  result  as  that 
produced  by  sects.  24  and  27.  That  was  the  case  of  a  general  power 
being  exercised  by  a  general  bequest.  Whether  the  same  principle 
would  apply  to  an  appointment  expressed  to  be  made  in  exercise  of 
a  power,  whether  general  or  special,  which  is  subsequently  destroyed 
and  replaced  by  a  new  power,  is  another  matter,  because  an  appoint- 
ment of  this  kind  depends  on  intention,  and  it  seems  somewhat 
difficult  to  hold  that  sect.  23  of  the  Wills  Act  can  convert  an 
intention  to  exercise  power  X  into  an  intention  to  exercise  power 


(v)  Dingwell  v.  Askew,  1  Coii,  427  ;  made  or  done  subsequently  to  the  exe. 

Clough  V.   Glough,   3  My.   &   K.   296.  cution  of  a  will  of  or  relating  to  any  real 

These     decisions     seem     contrary     to  or  personal  estate  therein  comprised, 

principle,  although  they  probably  gave  except  an  act  by  which  such  will  shall 

effect  to  the  testatrix's  intentions.  be  revoked  as  aforesaid,  shall  prevent 

(le)  Lawrence  v.  Wallii,  2  Br.  C.  C.  the  operation  of  the  will  with  respect  to 

319.  such  estate  or  interest  in  such  real  or 

{x)  [1904]  1  Ch.  480.  personal   estate  as   the  testator  shall 

(jy)  Thompson  v.  Simpson,  50  L.  J.  have  power  to  dispose  of  by  will  at  the 

Qi.  461.  time  of  his  death." 

iyy)  Ante,  p.  813.     In  Thompson  \.  (a)  In    Walker   v.    Armstrong,   post, 

Simpson  the  power  was  general,  but  the  p.  842,  the  will  was  subject  to  the  old 

will  contained  no  residuary  gift.  law. 

(z)   "No    conveyance   or   other   act  (6)  12  A.  C.  263,  supra,  pp.  815,  834. 
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Y  (c).  Moreover,  it  is  by  no  means  certain  that  sect.  23  applies  to 
powers  of  appointment  at  all,  for  it  relates  only  to  property 
"comprised  "  in  the  will,  and  the  better  opinion  is  that  property 
subject  to  a  power  of  appointment  is  not  "comprised"  in  the 
will  of  the  person  who  exercises  the  power.  The  contrary  view 
involves  a  confusion  between  property  and  power  (cc). 

If  by  mistake  a  deed  is  so  framed  as  to  defeat  a  previous  testa- 
mentary appointment,  the  Court  may  reform  it  (d). 

It  is  hardly  necessary  to  say  that  an  appointment  is  not  adeemed 
by  the  act  of  a  stranger  after  the  testator's  death  :  the  contrary 
proposition  was  put  forward,  unsuccessfully,  in  the  case  of  Re 
Hodgson  (e). 


Effect  of  re- 
publication. 


Under  the  old  law,  the  republication  of  a  will  did  not  render  it 
a  good  execution  of  a  power  given  to  the  testator  after  the  date 
of  the  wiU ;  and  consequently,  if  a  testator  appointed  property 
in  exercise  of  a  power,  and  the  power  was  afterwards  destroyed 
and  replaced  by  a  new  power,  the  republication  of  the  will  did  not 
make  it  a  good  execution  of  the  new  power,  even  if  it  was  a  general 
power  (/).  It  is,  of  course,  clear  that,  since  the  WiUs  Act,  a  general 
devise  or  bequest  operates  as  an  execution  of  a  general  power 
conferred  on  the  testator  since  the  date  of  the  will,  unless  a  contrary 
intention  appears  by  the  will  (g),  but  the  act  does  not  seem  to 
have  made  any  further  alteration  in  the  law  as  to  the  execution  of 
powers  (h). 

If  this  is  so,  it  follows  that  where  a  testator  by  his  will  expressly 
exercises  a  power,  whether  special  or  general,  in  favour  of  A.,  and 
the  power  is  afterwards  destroyed  and  a  new  power  substituted, 
the  mere  republication  of  the  wiU  would  not  make  it  operate  as  an 


(c)  See  Thompson  v.  Simpson,  50 
L.  J.  Ch.  461 ;  ante,  p.  834.  In 
Gale  T.  Gale,  21  Bea.  349,  Lord 
Romilly,  M.R.,  thought  there  was 
a  new  estate  and  a  new  power  in 
relation  to  it,  and  that  the  will  did  not 
operate  as  an  exercise  of  the  old  power  ; 
but,  as  Lord  St.  Leonards  points  out 
(Powers,  309),  there  was  no  new  power. 
He  thought  the  decision  "  a  narrow 
construction  "  of  s.  23  :  it  has,  how- 
ever, been  treated  in  Blake  v.  Blake, 
Re  Dowsett,  and  Se  Moses,  all  cited 
supra,  as  laying  down  the  correct  rule 
on  the  question  of  ademption. 

(cc)  Ai  to  the  meaning  of  "com- 
prised "  in  s.  24,  see  per  Stirling,  J.,  in 
Re  Wells'  Trusts,  42  Ch.  D.  at  p.  fi56 : 


Farwell  on  Powers,  226.  The  contrary 
view  was  expressed  by  Jessel,  M.R.,  in 
Freme  v.  Clement,  18  Ch.  D.  at  p.  509, 
but  it  was  dissented  from  by  the  Court 
of  Appeal  in  Holyland  v.  Lewin,  26  Ch. 
D.  266. 

(d)  Walker  v.  Armstrong,  8  D.  M.  & 
G.  531. 

(e)  [1899]  1  Ch.  666. 

(/)  Holmes  v.  CogMll,  1  Ves.  499,  12 
Ves.  206  ;  Lane  v.  Wilkins,  10  East, 
241  ;   Cowper  v.  Mantell,  22  Bea.  223. 

(g)  Cofield  v.  Pollard,  3  Jur.  N.  S. 
1203,  and  the  other  cases  cited  ante 
p.  813. 

(h)  Unless  s.  23  affects  the  question : 
ante,  p.  841. 
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execution  of  the  power  in  favour  of  A.  (i).  And  even  if  the  will  is  chaf.  xxm. 
expressed  to  be  made  in  exercise  of  all  powers  then  vested  in  the 
testator,  the  republication  of  the  will  does  not,  apparently,  make 
it  operate  as  an  exercise  of  an  intermediately  acquired  special 
power  (/).  But  if  a  testator  disposes  of  property  in  exercise  of  all 
powers  which  may  be  vested  in  him  at  the  time  of  his  death,  and 
republishes  it  after  he  has  acquired  a  new  power,  this  makes  the 
will  operate  as  an  exercise  of  it,  even  if  it  is  a  special  power,  pro- 
vided, of  course,  the  dispositions  of  the  will  are  in  accordance  with 
the  terms  of  the  power  (k). 

The  question  whether  a  special  power  can  be  exercised  by  a  will  Exercise  of 
made  before  the  power  comes  into  existence,  has  been  already  anticipation, 
discussed  (I). 

A  power  given  by  will  lapses  by  the  death  of  the  donee  in  the  Lapse  of 
lifetime  of  the  donor  (m).  P""'"- 

The  question  whether  a  power  to  appoint  to  a  number  of  named 
persons  lapses  pro  tanto  by  the  death  of  one  in  the  lifetime  of  the 
testator,  is  discussed  in  another  chapter  (n). 

It  has  been  suggested  (o)  that  sect.  33  of  the  Wills  Act  might 
apply  to  powers,  so  that  if  a  testator  gave  one  of  his  children  a 
power  of  appointment,  and  the  child  died  in  the  testator's  lifetime, 
leaving  issue,  and  having  made  a  will  which  in  terms  would  be  an 
exercise  of  the  power,  the  appointment  thus  made  would  take 
effect.  It  is  submitted  that  this  is  not  so,  because  the  gift  of  a  power 
of  appointment  is  not  a  "  devise  or  bequest  "  of  "  real  or  personal 
estate  for  any  estate  or  interest "  within  the  meaning  of  sect.  33  (oo). 

Appointments  under  powers  are  liable   to  failure  by  lapse  if  Lapse  of 
the  beneficiary  dies  during  the  lifetime  of  the  testator  (p).     But  if  appointment, 
an  appointment  is  made  to  A.  upon  trust  for  B.,  or  upon  condition 
of  his  giving  part  of  the  benefit  of  the  appointment  to  B.,  and 

(i)  The  contrary  of  this  proposition  {n)    In  Chap.   XLIV.,  in  connection 

seems   to   be   implied   in   Farwell   on  with  Beade  v.  Reade,  5  Ves.  744. 

Powers,  226.  (o)  Farwell  on  Powers,  2nd  edition, 

(?)  Hope  V.  Hope,  5  Giff.  13.     In  this  226. 

case  the '  republication  was  before  the  {oo)   In  Griggs  v.  Gibson,  35  L.  J.  Ch. 

Wills  Act,  but  nothing  seems  to  turn  on  458,  Wood,  V.-C,   decided   that    the 

this.     See  Se  Blackburn,  43  Ch.  D.  75.  power  was  not  exercised,  because  it  was 

(ft)  Re  Blackburn,  43  Ch.  D.  75.     As  determinable  at  the  death  of  the  donee, 

to  what  amounts  to  a  republication,  see  (p)  Duke  of  Marlborough  v.   GodoU 

Re  Smith,  45  Ch.  D.  632.  phin,  2  Ves.  sen.  61,  and  Re  Susanni's 

(I)  Ante,  p.  833.  Trusts,  47  L.  J.   Cli.  65,   ante.  Chap. 

(m)  Jones  v.  Southall,  32  Bea.   31 ;  XIII. 
Sharpe  v.  J\J'OaU  [1903]  1  Ir.  R.  179. 
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lapse  {q). 

The  fact  that  an  appointment  is  made  in  pursuance  of  a  covenant 
does  not  save  it  from  lapse  (qq). 

There  are  differences  between  general  and  special  powers  in  respect 
of  lapse.  If  a  testator  specifically  executes  a  general  power  in 
favour  of  A.,  and  A.  predeceases  him,  the  power  will,  as  a  general 
rule,  still  be  executed  by  a  residuary  gift  in  the  will,  if  there  is  one  (r)  • 
And  it  seems  that  a  testamentary  appointment,  under  a  general 
power,  to  A.,  in  trust  for  B.,  which  lapses  as  to  the  beneficial  interest 
by  B.'s  death  before  the  testator,  operates  as  a  good  appointment 
to  A.,  who  holds  the  property  on  the  same  trusts  as  if  it  had  been 
the  testator's  own  (s).  Again,  if  a  testator  executes  a  general  power 
in  favour  of  a  child  who  predeceases  him,  leaving  issue,  the  appoint- 
ment is  preserved  from  lapse  by  sect.  33  of  the  Wills  Act  (<).  But 
special  powers  stand  on  a  diiierent  footing,  for  in  the  case  of  an 
appointment  under  a  special  power  lapsing,  it  will  only  be  executed  by 
a  residuary  devise  or  bequest  if  the  residuary  devise  or  bequest  is 
within  the  scope  of  the  power,  and  if  an  intention  to  exercise  it  in 
that  way  appears  by  the  wiU  (u),  because,  as  already  noticed,  sect.  27 
of  the  Wills  Act  does  not  apply  to  special  powers  (v) .  Nor  are  special 
powers  within  sect.  33  of  the  act,  so  that  an  appointment  under 
such  a  power  is  not  saved  from  lapse  by  that  section  (w) ;  nor  can 
the  testator  prevent  an  appointment  to  A.  under  a  special  power 
from  lapsing  by  appointing  to  A.'s  executors  or  administrators  in 
substitution  for  him,  because  they  are  not  objects  of  the  power  (x). 

As  to  the  cases  in  which  an  appointment  of  the  "  residue  "  or 
"  remainder  "  of  a  fund  is  held  to  be  an  appointment  of  a  specific 
sum,  and  those  in  which  it  operates  as  an  appointment  of  the 
"  residue  "  in  the  technical  sense,  so  as  to  include  specific  appoint- 
ments which  fail,  see  post,  pp.  859  et  seq. 

(j)  Olce  V.  Heath;  1  Ves.  sen.  135.  18  Ch.  D.  499,  Jessel,  M.R.,  held  that 

iqq)    Be  Brookman's    Trust,   L.   R.,  the   word  "  devise,"    in   s.   25  of   the 

Sj^Ch.   182;   see  Jervis  v.    Wolferstan,  Wills  Act,   includes    an    appointment 

L.  R.,  18  Eq.  18.  nnder  a  special  power,  so  that  property 

{r)  See  cases  supra,  p.  814.  appointed  by   an  appointment  which 

(«)  Per  Wickens,  V.-C,  in  Re  Davies'  fails,    would    pass    by    the    residuary 

Trusts,  L.  R.,  13  Eq.  163,  citing  Cham-  devise,  but  this  is  clearly  erroneous  : 

berlain  v.  Hutchinson,  22  Bea.  444,  and  Holyland  v.  Lewin,  26  Ch.".D.  266. 

Wilkinson  v.  Schneider,  L.  R.,  9  Eq.  (w)  Griffiths  v.   Gale,  12   Sim.   327; 

423.  Freeland  v.  Pearson  L.   R.,  3  Eq.  658  : 

(«)  Eccles  V.  Cheyne,  2  K.  &  J.  676.  Holyland  v.  Lewin,  26  Ch.  D.  266,  dis- 

[u)  As  in  Oke  v.  Heath,  1  Ves.  sen.  approving  Freme  v.  Clement,  18  Ch.  D 

135  ;   Re  Hunt's  Trusts,  31  Ch.  D.  308,  499. 

post,  p.  860.  (x)  Maddison  v.  Andrew,  1  Ves.  sen. 

(w) Supra, p.  831.  In Fremev. Clement,  57  ;  BtitcJierv.  Butcher,  1  V.  &  B.  79. 
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As  to  the  result  of  the  failure  of  a  residuary  devise  or  bequest    chap,  xxm. 
as  regards  general  powers  of  appointment,  see  above,  pp.  819,  820. 

An  appointment  under  a  general  power  is  like  an  ordinary  legacy  Appointment 
in  this  respect,  that  if  it  is  made  in  discharge  of  a  moral  or  legal  J,"  obligatKm. 
obligation,  it  does  not  necessarily  lapse  by  the  death  of  the  appointee 
in  the  testator's  lifetime  (y). 

An  appointment  under  a  general  power  may  fail  ex  postfacto  in  Failure  of 
other  cases  besides  that  of  lapse,  as  where  it  is  made  to  take  effect  undei"eMieral 
upon  a  contingency  which  does  not  happen.     In  such  a  case  it  will,  power, 
as  a  general  rule,  be  executed  by  a  general  devise  or  bequest  (2). 

An  appointment  under  a  special  power  may  also  fail  in  other  Failure  of 
cases  besides  that  of  lapse,  and  the  result  is,  it  seems,  the  same  as  unaer°s'peoial 
if  it  had  lapsed  (a) :  the  property  so  appointed  may  pass  under  an  power, 
appointment  of  the  "  residue  "  of  the  property  subject  to  the  power, 
or  under  a  residuary  devise  or  bequest,  or  it  may  go  as  unappointed. 

The  rules  as  to  the  failure  of  appointments  under  special  powers, 
by  reason  of  the  appointment  being  a  fraud  on  the  power  (6),  or 
exclusive,  or  made  in  favour  of  a  person  not  an  object  of  the 
power  (c),  or  being  otherwise  an  excessive  execution  of  the  power, 
are  not  peculiar  to  testamentary  appointments,  but  form  part  of  the 
general  law  relating  to  powers,  and  are  therefore  not  treated  of  in 
this  work  (d). 

As  to  the  acceleration  of  appointments,  see  ante,  p.  725.  Acceleration. 

Where  a  testator,  in  exercising  a  special  power  of  appointment  Cy-pres. 
over  land,  attempts  to  create  an  estate  tail  by  purchase  beyond 
the  limits  allowed  by  law,  effect  will,  if  possible,  be  given  to  his 
intention  under  the  doctrine  of  cy-pres  (dd). 

The  validity  of  appointments  under  special  powers,  with  reference  Perpetuities, 
to  the  Rule  against  Perpetuities,  is  considered  elsewhere  (e). 

Where  a  testator  has  a  special  power  of  appointment  over  property,  Composite 
and  also  has  property  of  his  own,  and  disposes  of  both  properties  in  *™'^' 
one  mass  in  favour  of  objects  of  the  power,  upon  trusts  which  are 
good  as  regards  his  own  property,  and  void  for  remoteness  as  regards 
the  appointed  property,  the  fund  will  be  apportioned  (/). 

(y)  Stevens  v.  King,  [1904]  2  Ch.  30.  Ch.  D.  308. 

(z)  Re  Elen,  68  L.  T.  816.  {d)  See  Sugden  on  Powere  and  Far- 
fa)  Per  Hall,  V.-C,  in  Champney  v.  well  on  Powers,  passim. 

Davy,  11  Ch.  D.  at  p.  958.  {dd)  Line  1.  Hall,  43  L.  J.  Ch.  107 

(6)  As  in  Re  Crawshay,  43  Ch.  D.  615.  ante,  p.  292. 
(c)  Aa  in  Re  Jeaffreson's  Trusts,  L.  R.,  (e)  Chap.  X. 

2  Eq.  276,  post ;   Be  Hunt's  Trusts,  31  (/)  Re  Wright,  [1906]  2  Ch.  288 
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"  Demonstra- 
tive " 
appointment. 


"  Specific  " 
appointment. 


Where  a  testatrix,  having  a  power  of  appointment  in  favour  of  her 
children,  bequeathed  pecuniary  legacies  to  them,  and  appointed  the 
settled  fund,  subject  to  those  legacies,  to  X.,  it  was  held  that  the 
legacies  were  primarily  payable  out  of  the  settled  fund  (g). 

Where  a  testator  has  property  of  his  own,  and  also  a  power  of 
appointment  (whether  general  or  special)  over  settled  property,  and 
bequeaths  sums  of  money  to  various  persons,  the  question  whether 
they  are  ordinary  legacies,  or  whether  they  are  appointments  of  the 
settled  fund,  depends  on  the  wording  of  the  will.  The  point  is  of 
importance  with  reference  to  the  question  of  interest  (h)  as  well  as  of 
ademption  (i). 


Appointment 
to  objects 
and  non- 
objects 
in  shares. 


If  a  testator  who  has  a  special  power  of  appointment  appoints  the 
fund  to  six  people  as  tenants  in  common,  of  whom  only  three  are 
objects  of  the  power,  each  of  them  takes  one-sixth,  and  the  rest  of 
the  fund  goes  as  unappointed.  It  is  immaterial  that  the  appoint- 
ment is  in  form  an  appointment  to  a  class  (/).  But  if  a  fund  is 
appointed  to  a  number  of  persons  in  such  a  way  that  it  is  impossible 
to  say  how  much  goes  to  objects  and  how  much  to  non-objects,  the 
appointment  fails  altogether  {k). 

Where  the  appointment  is  to  objects  and  non-objects  as  joint 
tenants,  the  rule  does  not  seem  to  be  settled.  In  accordance  with 
the  principle  above  stated,  the  appointment  would  be  bad.  But  in 
Alexander  v.  Alexander  {],),  a  testatrix,  who  had  a  power  of  appoint- 
ment among  her  children,  appointed  a  share  for  the  benefit  of  her 
son  Francis  and  his  wife  and  children,  and  it  was  held  by  Sir  T. 
Clarke,  M.R.,  that  Francis  took  the  whole.  The  M.R.  recognized 
the  principle  that  where  a  power  is  so  executed  that  "  the  boundaries 
between  the  excess  and  execution  are  not  distinguishable,  it  [the 
appointment]  wiU  be  bad,"  but  he  read  the  wiU  as  equivalent  to  an 
appointment  to  such  of  the  appointees  as  were  capable  of  taking. 
In  jRe  Kerr's  Trusts  (m),  where  the  donee  of  a  power  to  appoint 
among  children,  appointed  the  fund  to  her  children  E.  and  C,  (E. 
being  illegitimate),  it  was  held  by  Jessel,  M.R.,  that  the  testatrix's 
obvious  intention  was  to  appoint  the  fund  in  moieties,  and  that 


(g)  Disney  v.  Crosse,  L.  R.,  2  Eq.  592. 

(h)  Dairies  v.  Fowler,  L.  R.,  16  Eq. 
308,  and  other  oases  cited  post,  p.  855. 

(i)  Re  Young,  52  L.  T.  754. 

(?)  Sadler  v.  PraU,  5  Sim.  632 ;  per 
Kindersley,  V.-C,  in  Harvey  v.  Stracey, 
1  Drew.  136-7  ;  Re  Oratwick's  Trusts, 
L.  R.,  1  Eq.  177 ;  Re  Farncombe's 
Trusts,  9  Ch.  D.  652. 


(A)  Ee  Brown's  Trust,  L.  R.,  1  Eq.  74. 

(i)  2  Ves.  sen.  640.  See  Sugden,  V. 
&  P.  504. 

(m)  4  Ch.  D.,  600,  where  Humphrey  v. 
Tayleur,  Amb.  136,  is  referred  to.  Bruce 
V.  Bruce,  L.  R.,  11  Eq.  371,  seems  to 
have  been  erroneously  decided  on  this 
point. 
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consequently  C.  took  one  half  and  the  other  half  went  in  default  of    chap,  xxiii. 
appointment.     The  M.R.  disapproved  of  the  decision  in  Alexander 
V.  Alexander,  which  is,  indeed,  clearly  bad  law. 

The  doctrine  laid  down  in  Lassencev.  Tierney  (n)  and  other  cases  Rule  in 
— namely,  that  if  there  is  an  absolute  gift,  followed  by  directions  ^"^'^^  ^■ 
or  conditions  which  are  void,  the  absolute  gift  takes  efEect — applies 
to  appointments  under  powers ;  and  consequently,  if  a  testator 
makes  an  absolute  appointment,  and  adds  some  direction  or  con- 
dition which  is  void  (whether  because  it  infringes  the  Rule  against 
Perpetuities,  or  is  in  excess  of  the  power,  or  for  any  other  reason), 
the  absolute  appointment  takes  efEect  (o).  But  if  the  condition  is 
not  severable  from  the  appointment,  the  latter  is  void  in  toto  (p). 

If  the  testator  makes  an  appointment  in  favour  of  an  object.  Alternative 
subject  to  conditions  which  are  void,  and  then  goes  on  to  provide  appointment, 
that  if  the  conditions  cannot  take  efEect,  he  appoints  the  fund  to 
X.,  an  object  of  the  power,  this  latter  appointment  takes  efEect  (fp). 

If  the  testator  makes  an  appointment  in  favour  of  a  person  who  Invalid, 
is  not  an  object  of  the  power,  and  subject  thereto  appoints  to  objects,  (,*^'°aiid 
the  latter  appointment  takes  effect  (q).  appointment. 

So  a  valid  appointment  made  by  will  is  not  impliedly  revoked  by  Valid, 
an  invalid  appointment  made  by  codicil  (r).  followed  by 

appointment. 

As  a  general  rule,  where  a  testator  appoints  a  specific  part  of  a  Mistake 
fund  to  A.  and  makes  no  substitutional  or  residuary  appointment 
which  can  apply  to  it,  and  the  appointment  fails  to  take  effect  in  of  fund, 
favour  of  A.,  the  appointed  sum  goes  to  the  persons  entitled  in 
default  of  appointment.  To  this  rule  there  seems  to  be  an  exception 
in  cases  where  the  testator  has  made  a  mistake  as  to  the  amount  of 
the  fund.  Thus,  in  Bales  v.  Drake  (s),  the  testator  thought  he  had 
a  power  of  appointing  10,000Z.,  and  he  accordingly  appointed 
various  specific  sums,  amounting  in  aU  to  10,000Z.,  to  various  objects 

(v)    1   Mao.   &   G.   551.     See  Chap.  where  Sadler  v.  Pratt,  5  Sim.  632,  and 

XXXIII.  Watt  V.   Creyke,  3  Sm.  &  G.  362,  are 

(o)  Thornton  v.  Bright,  2  My.   &  C.  commented  on. 

230 ;    Fry  v.   Capper,  Kay  1 63 :     Re  {pp)  Be  Crawshay,  43  Ch.  D.  615. 

Jeaffreson's   Trusts,  L.  R.,  2  Eq.  276 :  (g)  Carr  v.  Atkinson,  L.  R.,  14  Eq. 

Douglass  v.  Waddell,  17  L.  R.  Ir.  384.  397  ;    Williamson  v.  Farwell,  35  Ch.  D. 

Churchill   v.  Churchill,  L.  R.,  5    Eq.  128,  where  the  earlier  authorities  are 

44 ;    Cooke  v.   Cooke,  38  Ch.  D.   202 ;  examined.       Compare    Be    Crawshay, 

Be   Boyd,  63    L.  T.   92;    Stephens  v.  supra. 

Gadsden,  20  Bea.  463  ;   Oerrard  v.  But-  {r)  Duguid  v.  Fraser,  31  Ch.  D.  449 ; 

ler,  20  Bea.  541 ;  Be  Lord  Sondes'  Will,  Be  WelW  Trusts,  42  Ch.  D.  646. 

2  Sm.  &  G.  416  ;    Woolridge  v.   Wool-  («)  1  Ch.  D.  217.     Compare  the  rules 

ridge,  Johns.  63 ;  Webh  v.  Sadler,  L.  R.  as  to  abatement  in  oases  where  the  fund 

8  Ch.  419.  is  insufficient,  infra,  p.  848. 

(p)  Be   Perkins,  [1893]    1    Ch.    283, 


of  testator 
as  to  amount 
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of  the  power  ;  he  really  only  had  power  to  appoint  7,000L  One  of 
the  appointees  predeceased  him.  It  was  held  by  Jessel,  M.R.,  that 
the  surviving  appointees,  and  not  the  persons  entitled  in  default  of 
appointment,  took  the  benefit  of  the  lapse.  It  is  not  easy  to  justify 
the  exception  on  principle,  but  no  doubt  it  works  substantial  justice. 


Implied  gift 
to  object3. 

Effect  of 
appointment. 


Death  of 
one  tenant 
in  common. 


The  cases  where  a  gift  to  the  objects  of  a  power  is  implied  in 
default  of  appointment  are  referred  to  in  another  chapter  (t). 

An  act  or  default  on  the  part  of  a  person,  in  respect  of  a  share 
or  interest  to  which  he  is  entitled  in  default  of  appointment  is,  as 
a  general  rule,  overridden  by  a  subsequent  exercise  of  the  power 
by  the  donee  (u). 

The  doctrine  of  Lord  St.  Leonards,  that  where  one  of  several 
persons  to  whom  property  is  given  in  default  of  appointment  dies  in 
the  lifetime  of  the  testator,  this  defeats  the  power  pro  tanto,  is 
discussed  elsewhere  (v). 


Abatement. 


Whether 
residue  of 
fund  abates. 


Augmenta- 
tion. 


Limitations 
in  default  of 
appointment. 


Appointments  are  subject  to  abatement.  Thus,  if  a  testator 
appoints  9,900?.  to  A.  and  10,000^  to  B.,  having,  in  fact,  only  power 
to  appoint  10,000L  in  all,  that  sum  is  divided  between  A.  and  B.  in 
the  proportion  of  99  to  100  (w). 

If  a  testator  appoints  specific  sums  out  of  a  fund  to  A.  and  B.,  and 
the  "  residue  "  to  C,  and  the  fund  realizes  less  than  the  testator 
contemplated,  the  question  whether  the  three  abate  rateably,  or 
whether  the  deficiency  falls  primarily  on  the  "  residue  "  appointed 
to  C,  depends  on  whether  the  testator  used  the  word  "  residue  "  (or 
some  equivalent  word)  in  the  technical  sense  (x).  A  similar  ques- 
tion arises  when  there  is  no  appointment  of  the  residue.  These 
questions  are  discussed  later  (y). 

Conversely,  an  appointment  of  a  specific  sum  out  of  a  fund  may 
operate  to  give  the  appointee  a  larger  sum  if  the  fund  increases 
in  amount  (z). 

Limitations  in  default  of  appointment,  following  a  power  which 
is  void  for  remoteness,  are  not  invalid  unless  they  themselves 
contravene  the  Rule  against  Perpetuities  (a).     So  a  limitation  in 

(<)  Chap.  XIX. 

(«)  Re  Vizard,  L.  R.,  1  Ch.  588 ;  De 
Serre  v.  Clarke,  L.  R.,  18  Eq.  587  ;  Be 
Maddy's  Estate,  [1901]  2  Ch.  820.  See 
Lord  V.  Bunn,  2  Y.  &  C.  C.  C.  98; 
Ohambers  v.  Smith,  3  A.  C.  795. 

(v)  Chap.  XLIV. ;  Reade  v.  Reade, 
5  Ves.  744. 

(w)  Laurie  v.  Glutton,  15  Bea.  65. 


{x)  Petre  v.  Petre,  14  Bea.  197 ; 
Harley  v.  Moon,  1  Dr.  &  Sm.  623 ; 
Miller  v.  Huddlestone,  L.  R.,  6  Eq.  65  ; 
DeLislev.  ffodgss  (appointment  by  deed) 
L.  R.,17Eq.440;  iJeOwmc, 36 W.R. 752 

(J/)  P.  859. 

(j)  See  Re  Cruddas,  [1900]  1  Ch. 
730,  stated  infra,  p.  859. 

(a)  Re  Abhott,  [1893]  1  Ch.  54. 
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default  of  appointment  may  be  good,  although  the  power  itself    chap,  xxm. 
cannot  be  exercised,  or  fails  by  reason  of  the  death  of  the  donee 
in  the  testatpr's  lifetime  (b). 

In  some  cases  a  question  arises  whether  a  proviso  following  a  Effect  of 
gift  in  default  of  appointment,  is  intended  to  limit  the  power,  or  P"""^'^"" 
only  to  apply  in  default  of  appointment  (c). 

"  There  is,  it  seems,"  says  Mr.  Jarman  (d),  "no  necessary  inference  Restriction 
that  the  testator  intends  that  a  quahfication,  apphed  by  him  ex-  default "t 
clusively  to  the  objects  of  the  power,  should  be  extended  to  the  appointment, 
objects  of  the  gift,  expressly  limited  in  default  of  appointment  to  a 
class  of  objects  identical  in  other  respects  with  that  of  the  power." 
Thus,  where  (e)  the  devise  was  to  A.  for  hfe,  with  remainder  to 
such  child  and  children  of  A.  and  him  surviving,  who  should  be 
educated  as  a  member  of  the  Church  of  England,  in  such  parts 
and  proportions,  &c.,  as  A.  should  appoint,  and  in  default  of  such 
appointment,  to  the  first  son  of  A.  who  should  be  educated  as  afore- 
said and  the  heirs  of  the  body  of  such  son,  with  divers  remainders 
over :  it  was  contended  that  as  the  power  of  appointment  was 
restricted  to  "  surviving  "  children,  the  gift  over  was  to  be  construed 
with  a  like  limitation ;  but  Sir  J.  Leach,  M.R.,  held  that  such  a 
construction  would  be  contrary  to  the  force  of  the  expressions  used, 
and  was  not  warranted  by  necessary  or  rational  inference. 

In  considering  whether  an  appointment  by  will  in  exercise  of  a  Effect  of 
special  power  is  good  within  the  Rule  against  Perpetuities,  the  test  subsequent 
is  to  place  the  appointment  in  the  instrument  creating  the  power, 
in  lieu  of  the  power  itself  (/),  and  it  is,  therefore,  sometimes  said 
that  a  will  executing  a  special  power  is  to  be  read  into  the  instrument 
creating  it.  But  this  is  not  true  for  all  purposes  ;  in  questions  of 
lapse  and  ademption,  for  example,  events  subsequent  to  the  execu- 
tion of  the  will  must  be  considered  (g). 

Where  a  testator,  having  a  special  power,  appoints  to  the  uses  Appointment 
or  trusts  of  an  existing  settlement,  or  "  such  of  them  as  are  capable  ^^  reference. 

(6)  Edwards  v.  Saloway,  2  Ph.  625,  quite  accurate, 
and  other  cases  cited  in  Cihap.  XIII.  (/)  Sugden,  Powers,  .396.     The  rule 

Webb  V.  Sadler,  L.  R.,  8  Ch.  419,  and  as  so  stated  is  somewhat  misleading, 

Williamson  v.  Farwell,  33  Ch.  D.  128,  for  it  may  be  necessary  to  regard  the 

were  both  cases  on  settlement,s,  but  the  state  of  facts  at  the  time  the  appoint- 

prinoiple  appeai-s  to  be  the  same.  ment  takes  effect :  ante,  p.  318. 

(c)  Be  Simmons,  87  L.  T.  594.  (?)  Ee    Dowsett,    [1901]    1   Ch.   398. 

(d)  First  ed.  p.  486.  The  appointment  does  not  relate  back 

(e)  Smith  y.  Death,  5Ma^d.  311.    Mr.  in  point  of  time  to  the  creation  of  the 
Jarman's   citation  of  the  case  is  not  power  :  Farwell,  278. 

J.— VOL.  I.  54 


850 


POWERS    OF   APPOINTMENT    AND    DISPOSITION. 


CHAP.   xxni. 


Doctrine  of 
election. 


Where 

doctrine  does 
not  apply. 


Where 
appointment 
is  Toid  for 
remoteness 
and  there  is 
a  residuary 
appointment. 


of  taking  effect,"  these  words  may  be  construed  as  meaning  what 
the  law  allows  to  take  effect  (gg).  The  question  is  considered  in 
Chapter  XX. 

It  is  clear  that  the  doctrine  o£  election  is  applicable  to  cases  of 
appointment  under  a  power,  so  that  if  one  having  a  special  power 
by  his  will  gives  benefits  out  of  his  own  property  to  the  objects  of 
the  power,  and  appoints  the  subject  of  the  power  to  strangers,  or 
to  an  object  of  the  power  charged  in  favour  of  strangers,  the  former 
will  be  obliged  to  elect  in  favour  of  the  latter  (h).  And  a  similar  rule 
applies  where  the  testator  purports  to  exercise  a  power  which  he 
erroneously  supposes  himself  to  possess  {i).  But  the  doctrine  of 
election  may  be  excluded  if  the  testator  shews  that  he  is  aware  that 
the  appointment  is  of  doubtful  vaUdity  (/).  And  in  cases  where 
the  appointment  is  made  to  the  objects  of  the  power  absolutely, 
and  the  donee  superadds  a  proviso  or  condition  in  favour  of  strangers 
to  the  power,  though  the  proviso  is  void,  no  case  of  election  arises. 
The  Court  reads  the  will  as  if  aU  the  passages  in  which  such  attempts 
are  made  were  swept  out  of  it,  for  all  purposes  ;  that  is,  not  only  so 
far  as  they  attempt  to  regulate  the  quantum  of  interest  to  be  enjoyed 
by  the  appointee,  but  also  so  far  as  they  might  otherwise  have  been 
relied  upon  as  raising  a  case  of  election  (k). 

A  residuary  appointment  that  carries  an  ill-appointed  portion 
of  the  fund  is,  in  this  respect,  undistinguishable  from  an  absolute 
appointment  with  ineffectual  modifications.  Thus,  where  the  donee 
of  a  special  power  appointed  part  of  the  fund  upon  trusts  that 
were  void  for  remoteness,  and  the  residue  to  A.  and  B.,  to  whom 
also  he  bequeathed  part  of  his  own  estate,  it  was  held,  first,  that  the 
ill-appointed  part  did  not  pass  as  in  default  of  appointment,  but 


{gg)  Re  Finch  and  Chew's  Contract, 
[1903]  2  Ch.  486. 

(h)  Whistler  v.  Webster,  2  Ves.  jun. 
367  ;  and  see  Kater  v.  Soget,  4  Y.  &  C. 
18  ;  Prescoit  v.  Edmunds,  4  I..  J.  (0.  S.) 
Ch.  Ill  ;  Fearon  v.  Fearon,  3  Ir.  Ch. 
19;  iJeid  V.  iJeid,  25  Beav.  469  ;  Tom- 
kyns  V.  BJane,  28  Beav.  422  ;  Cooper  T. 
Cooper,  L.  K,  6  Ch.  15,  7  H.  L.  52  : 
White  v.  White,  22  Ch.  D.  555;  Re 
WhecdUy,  27  Ch.  D.  606  ;  King  v.  King, 
1 3  L.  R.  Ir.  531. 

(i)  Re  Broolrsbank,  34  Ch.  D.  160. 

(?)  Post,  p.  853. 

(k)  Carver  t.  Bowles,  2  R.  &  My.  301 ; 
Church  V.  Kemble,  5  Sim.  525  ;  Blacket 
V.  Lamb,  14  Beav.  482  ;  Woolndge  v. 
Woolridge,    Johns.    63 ;     Churchill    v. 


Churchill,  L.  R.,  5  Eq.  44  ;  King  v. 
King,  15  Ir.  Ch.  479.  See  this  class  of 
cases  distinguished,  22  Ch.  D.  at  p.  559. 
The  doubts  expressed  in  Moriarty  v. 
Martin,  3  Ir.  Ch.  26,  whether  this  is  law 
except  in  cases  where  the  proviso  is  in 
terms  "  so  far  as  lawfully  may  be  "'  (as 
in  Carver  v.  Bowles)  have  not  prevailed. 
And  see  the  doctrine  recognised  in 
Roach  V.  Trood,  3  Ch.  D.  444,  where, 
however,  it  was  excluded  by  the  ap- 
pointee having  executed  the  appoint- 
ment (which  was  by  deed)  and  so  ac- 
cepted the  proviso.  As  to  the  question 
whether  the  appointment  ia  in  the  first 
instance  absolute,  vide  ante,  pp.  361 
seq.  Mr.  Gray  does  not  approve  of 
the  doctrine  (Perp.  §§  557  seq. ). 
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fell  into  the  residue,  and,  secondly,  that  A.  and  B.  were  not  bound    chap,  xxm. 
to  elect  in  favour  of  the  remote  objects.    James,  V.-C,  collected 
from  the  authorities  that :  "  The  rule  as  to  election  is  to  be  applied 
as  between  a  gift  under  a  will  and  a  claim  dehors  the  will  and  adverse 
to  it,  and  is  not  to  be  applied  as  between  one  clause  in  a  will  and 
another  clause  in  the  same  will "  {I).    It  has  been  held  that  the  same  where 
rule  applies  where  the  ill-appointed  property  goes  as  in  default  of  ^^^  °^f"^° 
appointment.     Thus,  in  Re  Warren's  Trusts  (m),  a  testatrix  made  remoteness 
an  appointment  which  was  void  for  remoteness,  and  bequeathed  pro-  goes  as'in^'^  ^ 
perty  of  her  own  to  the  persons  entitled  in  default  of  appointment,  default  of 
and  it  was  held  that  they  were  not  bound  to  elect.     It  is  true  that 
in  Re  Bradshaw  (n)  a  different  rule  was  applied.    There  the  testator 
made  an  appointment  which  was  void  for  remoteness,  and  bequeathed 
property  of  his  own  to  A.  E.  B.,  one  of  the  persons  entitled  in  default 
of  appointment,  and  it  was  held  by  Kekewich,  J.,  that  A.  E.  B. 
was  bound  to  elect.    The  learned  judge  said  that  he  did  not  see  any 
difference  in  principle  between  an  appointment  which  is  void  for 
remoteness  and  one  which  is  void  because  it  is  made  to  persons 
who  are  not  objects  of  the  power.      But  this  decision  was  dis- 
approved by  Farwell,  J.,  in  Re  Oliver's  Settlement  (o),  on  the  ground 
that  the  Rule  against  Perpetuities  is  a  rule  of  public  policy,  and 
that  the  Court  will  not  apply  the  doctrine  of  election  in  order  to 
enable   a    testator   to   evade   it.     It  is  difficult  to  see  why  an 
attempt  to  evade  the  Rule  against  Perpetuities  should  be  treated 
with  greater  severity  than  an  attempt  by  a  testator    to    give 
away  property  which  does  not  belong  to  him.      However,  the 
principle  thus  laid  down   was  acted  on  by  Warrington,  J.,  in 
Re    Beak's    Settlement  (p),    by    Buckley,    J.,    in    Re    Wright  (q), 
and   by   Eve,  J.,  and    the  Court  of    Appeal,    in  Re   Nash  (r), 

{I)  Wollaston  v.  King,  L.  R.,  8  Eq.  He  approves  of  the  decision  in  i?e  Brad- 

165;    Wailinger  v.  WalUnger,  L.  R.,  9  eliaw.     Mr.  Gray  is  a  staunch  defender 

Eq.  301  ;   Burton  v.  Newbery,  1  Ch.  D.  of  the  modern  Rule  against  Perpetuities, 

242 ;     Bizzey     v.     Flight,    3    Ch.    D.  and  his  protest  against  the  tendency  of 

274.  our  courts  to  regard  the   Rule   as  so 

(m)  26  Ch.  D.  208  ;   Re  Handcock'a  sacro-sanot   that  a  conscious    or  un- 

Triists,  23  L.  R.  Ir.  34.  conscious  attempt  to  evade  it  is  some- 

(n)  [1902]  1  Ch.  436.  thing  morally   wrong,  is  therefore  of 

(o)  [1905]  1  Ch.  191.  especial   weight.     Mr.   Theobald   also 

Ip)  [1905]  1  Ch.  256.  has   some   excellent  remarks   on   the 

Iq)  [1906]  2  Ch.  288.  decisions   in    Re    Warren's  Trusts,  Re 

(r)  [1909]  2  Ch.  450 ;  [1910]  1  Ch.  1.  Bradshaw,  and  Re  Oliver,  in  the  preface 

The  doctrine  of  election  in  cases  of  ap-  to  the  7th  ed.  of  his  treatise  on  Wills; 

pointments  under  powers  is  not  very  they  did  not,  however,  commend  them- 

consistent  or   satisfactory.   Mr.    Gray  selves  to  the  Court  of  Appeal  in   Re 

(Perp.  §§  561  seq.)  has  some  remarks  on  Nash. 

the  cases  which  are  well  worth  reading. 
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CHAT.  xxm. 


Express 
appointment 
by  way  of 
substitution. 


There  must 
be  an  actual 
disposition  of 
property  be- 
longing to  the 
person  who  is 
to  be  put  to 
his  election. 


Whether 
married 
woman  can 
raise  case  of 
election. 

There  must 
also  be 
property  of 
the  testator  to 
compensate 
the  disap- 
pointed 
devisee. 


Doubtful 
intention. 


where   the   appointment  was  bad   under   the  rule  in   Whitby  v. 
Mitchell  (q). 

In  Re  Swinburne  (r),  a  testatrix  having  a  special  power  of  ap- 
pointment, by  her  will  appointed  part  of  the  fund  to  persons  who 
were,  and  part  to  persons  who  were  not,  objects  of  the  power,  and 
she  declared  that  in  case  of  the  failure  of  any  of  the  trusts  therein- 
before declared,  the  parts  as  to  which  the  trusts  should  fail  shduld 
be  held  upon  the  trusts  declared  of  the  parts  as  to  which  the  trusts 
should  not  fail :  it  was  held  that  no  case  of  election  arose. 

Where  a  person  having  a  testamentary  power  of  appointment 
over  a  fund  which  in  default  of  appointment  belongs  to  A.,  makes 
his  will  and  thereby  expressly  declares  that  he  abstains  from  making 
any  appointment,  on  the  ground  that  the  fund  wiU  devolve  (as  he 
supposes)  to  B.,  and  gives  A.  certain  benefits  by  his  will ;  A.  is 
not  put  to  his  election,  since  by  taking  both  he  disappoints  no 
actual  disposition  of  the  testator :  all  that  can  be  said  is  that  the 
testator  was  mistaken  (s). 

The  question  whether  a  married  woman  can  raise  a  case  of 
election  against  her  husband,  next  of  kin,  or  other  persons,  by 
exercising  a  power  of  appointment,  is  discussed  in  Chapter  XVI. 

A  case  of  election  arises  where  a  testator,  whether  under  a  power 
or  not,  gives  property  which  belongs  to  one  person  to  another, 
and  gives  to  the  former  some  property  of  the  testator ;  but  there 
must  be  some  "  free  disposable  property  "  given  to  the  person  who 
is  put  to  his  election,  which,  if  he  elects  to  take  against  the  wiU, 
may  be  laid  hold  of  to  compensate  the  disappointed  beneficiary  (t). 
The  doctrine  is  therefore  inapplicable  where  the  will  deals  only 
with  property  subject  to  special  powers  of  appointment.  Thus, 
where  a  man  had  an  exclusive  power  of  appointing  an  estate  to 
his  children  and  grandchildren,  and  an  exclusive  power  of  appointing 
a  fund  to  his  children  only ;  and  appointed  the  estate  to  some  of 
his  children,  and  the  fund  to  his  children  and  to  a  grandchild.  It 
was  held  that  the  children  were  not  bound  to  elect  between  giving 
effect  to  the  appointment  of  a  share  in  the  fund  to  the  grandchild 
and  rejecting  the  estate  appointed  to  them  under  the  first  power  (m). 

Where  a  testator  purports  to  exercise  a  power  of  appointment 
in  favour  of  persons  who  are  not  objects  of  it,  and  gives  his  own 


(g)  Ante,  p.  284.  See  Addenda, 
where  Be  Nash  is  referred  to. 

(r)  27  Ch.  D.  696. 

(s)  Langshw  v.  Langslow,  21  Beav. 
552 ;    see  also  Box  v.  Barrett,  L.  R.,  3 


Eq.  244 ;    Re  Jack,  [1899]  1  Ch.  374. 

[t)  Per  Lord  Loughborough,  Briatow 
V.  Warde,  2  Ves.  jun.  350. 

(a)  Se  Fowkr's  Trusts,  27  Beav.  362  ; 
Re  Aplin,  13  W.  R.  1062. 
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property  to  the  persons  entitled  in  default  of  appointment,  the    chap.  xxni. 
doctrine  of  election  is  excluded  if  the  testator  appoints  "  so  far  as 
he  lawfully  can,"  or  provides  for  the  case  of  the  appointment 
failing  {v). 

Questions  of  election  may  also  arise  in  cases  where  a  testator  other  cases  of 
having  a  power  of  appointment  does  not  dispose  of  his  own  property  ^l^''*'""- 
in  favour  of  the  objects  of  the  power.  Thus,  in  Re  Wells'  Trusts  (w), 
there  was  a  marriage  settlement  under  which  several  appointments 
by  deed  and  will  were  made  :  in  the  result  the  eldest  son  of  the 
marriage  took  the  settled  real  estate  by  title  paramount,  adversely 
to  the  settlement,  and  also  took  part  of  the  settled  personalty  under 
the  appointments  made  by  deed  :  it  was  held  that  the  terms  of  the 
appointments  shewed  that  the  benefits  thereby  appointed  to  the 
son  were  intended  to  be  in  addition  to  the  real  estate,  and  that  he 
was  not  bound  to  elect  between  them  {x).  One  of  the  appoint- 
ments, however,  was  made  in  favour  of  persons  not  objects  of  the 
power,  and  this  share  consequently  passed  by  the  will  of  the  ap- 
pointor, by  which  the  residue  of  the  settlement  funds  was  appointed 
to  the  eldest  son  :  it  was  held  that  he  was  bound  to  elect  between 
the  real  estate  and  the  appointed  residue. 

Where  there  is  a  power  to  appoint  to  a  class,  and  a  gift  to  the  Hotchpot, 
class  in  default  of  appointment,  and  the  will  creating  the  power 
contains  a  provision  directing  that  members  of  the  class  to  whom 
the  testator  has  made  advances  during  his  lifetime  shall  bring 
them  into  account,  this  operates  only  on  such  part  of  the  fund, 
if  any,  as  remains  unappointed  (y). 

A  hotchpot  clause  will  not,  as  a  general  rule,  be  implied,  either 
in  the  will  creating  the  power  or  in  the  will  by  which  it  is  exercised, 
the  result  being  that  if  part  of  the  fund  is  appointed  to  one  of  the 
class,  and  the  rest  of  the  fund  is  unappointed,  the  appointee  is 
entitled  to  share  in  the  unappointed  part  without  bringing  the 
appointed  part  into  hotchpot,  even  if  the  appointor  expressly  says 
that  he  makes  no  appointment  of  the  unappointed  part  in  order 
that  it  may  pass  directly  to  the  other  members  of  the  class  (z). 
In  the  case  of  appointments  by  deed,  an  appointment  to  a  member 

(«)  Church  V.  Kemble,  5  Sim.  525 ;  one  of  the  appointments  by  deed.     As 

Me  Swinburne,  27  Ch.  D.  696.     Compare  to  this,  see  ante,  p.  839. 

Be  Welh'  Trusts,  42  Ch.  D.  646.  (y)  Brocklehurst  v.  Flint,  16  Bea.  100. 

(«))  42  Ch.  D.  646.  (z)  Re  Jack,  [1899]  1  Ch.  374  ;  Lang- 

(x)   A  question  also  arose  whether  slow  v.  Langslow,  21  Bea.  552.  As  to  the 

a.  24  of  the  Wills  Act  had  the  effect  of  time  for  valuing  the  appointed  share, 

making  the  appointment  by  will  revoke  see  lie  Kelly's  S.  T.  [1910]  1  Ch.  78. 
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CHAP.  XXIII.  of  the  class  "  as  his  share  "  does  not  imply  a  hotchpot  clause  (a). 
But  whether  the  appointment  is  made  by  deed  or  will,  the  appointor 
may,  of  course,  shew,  expressly  or  impUedly,  an  intention  to  exclude 
an  appointee  from  sharing  in  the  un appointed  part ;  in  other  words, 
this  operates  as  an  implied  appointment  to  the  other  objects  (6). 

In  Be  Buckley's  Trusts  {bb)  a  testator  who  had  a  power  of 
appointment  among  his  children,  with  a  limitation  in  default  to 
the  children  equally  (but  no  hotchpot  clause),  appointed  real 
estate  unequally  among  his  children,  and  provided  that  if  any  of 
his  children  should  die  in  his  lifetime  leaving  issue  living  at  his 
death,  then  no  child  taking  under  the  appointment  should  be 
entitled  to  any  share  "  so  lapsing,"  without  bringing  his  or  her 
appointed  share  into  hotchpot ;  one  of  the  daughters  died  in  the 
testator's  lifetime,  and  it  was  held  by  Kekewich,  J.,  that  the 
hotchpot  clause  was  operative,  and  that  her  heir  at  law  was 
entitled  to  a  share. 


Satisfaction. 


Double 
portions. 


Where  a  person  has  a  power  of  appointment  by  deed  or  will, 
and  he  makes  one  appointment  by  deed  and  another  by  will  to 
the  same  person,  the  question  may  arise  whether  either  of  the  ap- 
pointments revokes  the  other  (c).  Another  question  which  also 
sometimes  arises  is  whether  the  appointments  are  cumulative  or 
substitutionary,  or  whether  one  operates  as  a  satisfaction  or  ademp- 
tion of  the  other  (d).  Where  the  testator  is  the  father  of  or  stands 
in  loco  parentis  towards  the  appointee,  it  seems  that  the  rule  against 
double  portions  appUes  (e) :  in  other  cases  it  is  a  question  of  inten- 
tion (/).  In  Be  Ashion  (g),  the  donee  of  a  special  power  made  a 
will  by  which  she  directed  the  trustees  to  divide  the  fund  equally 
between  her  three  children  ;  by  irrevocable  deeds-poll  executed 
after  the  will  she  appointed  a  third  to  one  of  the  children  :  it  was 
held  by  Stirling,  J.,  that  the  child  to  whom  the  appointment  was 
made  by  deed  was  entitled  to  share  equally  with  the  other  children 
under  the  wiU.  On  appeal,  evidence  was  adduced  to  shew  that 
the  child  in  question  (a  married  woman)  had  in  the  lifetime  of  the 


(a)  Wilson  v.  Piggott,  2  Ves.  jun.  351 ; 
Wombwell  v.  Hanrott,  14  Bea.  143.  See 
Walmsley  v.  Vaughan,  1  De  G.  &  J.  114. 

(6)  AUoway  v.  AUoway,  4  Dr.  & 
War.  380,  where  Forteacue.  v.  Gregor, 
5  Ves.  553,  is  referred  to.  See  Foster 
V.  GautUy,  6  D.  M.  &  G.  55 ;  Glune  v. 
Apjohn,  17  Ir.  Ch.  25 ;  Armstrong  v. 
Lynn,  Ir.  R.,  9  Eq.  186. 

(66)  [1893]  W.  N.  95. 


(c)  -Be  WelW  Trusts,  ante,  p.  839. 

[d)  As  to  the  distinction  between 
ademption  and  satisfaction,  see  Chap. 
XXXII. 

(c)  Montague  v.  Montague,  15  Bea. 
565. 

(/)  Re  Tancred's  Settlement,  [1903] 
1  Gh.  715,  explaining  England  v.  Lavers, 
L.  R.,  3  Eq.  63. 

(g)  [1897]  2  Ch.  574,  [1898]  1  Ch.  142. 
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testatrix  accepted  the  third  appointed  to  her  by  the  deeds-poll    chap,  xxht. 
in  prepayment  or  anticipation  of   the  third  appointed  to  her  by 
the  will,  and  the  Court  of  Appeal  held  that  she  had  done  so  {h). 

A  sum  appointed  by  wUl  out  of  a  trust  fund  under  a  general  power  Interest  on 
of  appointment,  is  looked  upon  as  the  same  thing  as  an  ordinary  g,,^ 
legacy,  and  only  carries  interest  from  the  expiration  of  a  year  from 
the  testator's  death  (i),  unless  it  is  payable  at  a  time  fixed  by  the 
will,  in  which  case  it  carries  interest  from  that  time  (j) ;  or  unless 
it  is  directed  to  be  severed  from  the  rest  of  the  fund  immediately 
after  the  death  of  the  testator,  in  which  case  it  carries  interest  from 
that  time  (k) ;  or  unless  it  is  payable  out  of  a  reversionary  fund, 
in  which  case  it  carries  interest  from  the  time  when  the  fund  falls 
into  possession  (l).  And  where  a  testatrix,  having  a  general  power 
of  appointment  over  a  sum  of  5,0001.  and  certain  stocks,  appointed 
to  A.  and  B.  the  5,0001.  and  such  portion  of  the  stocks  as  would 
make  up  9,000^.  :  it  was  held  that  both  appointments,  that  of  the 
5,000?.  and  that  of  the  stocks  to  be  appropriated  to  make  up  the 
9,000L,  were  specific,  and  that  consequently  the  whole  9,00OZ.  carried 
the  income  from  the  death  of  the  testatrix  (m). 

A  contingent  appointment  of  a  sum  of  money  under  a  special  Contingent 
power  does  not,  as  a  general  rule,  carry  interest.     Consequently,  underswolal 
where  a  fund  is  given  subject  to  a  special  power  of  appointment  in  power  does 
favour  of  the  donee's  children,  and  in  default  in  trust  for  all  the  u^terestT 
children  who  attain  twenty-one,  and  the  donee  appoints  part  of  the 
fund  to  a  child  under  age  contingently  on  its  attaining  twenty-one, 
the  income  of  that  part,  during  the  minority  of  the  child,  goes  to  the 
children  who  have  attained  twenty-one  (n). 

In  Long  v.  Ovenden  (o),  the  testatrix  had  a  special  power  of  Jntermediate 
appointment  among  her  children  ;  she  appointed  a  share  to  her  son 
A.  for  hfe,  and  "  from  and  after "  his  death  to  her  grandson  B. 
(not  an  object  of  the  power)  as  and  when  he  shoidd  attain  the  age 
of  twenty-one  years,  and  if  he  should  die  under  that  age  then  to 
the  testatrix's  daughter  C.    The  son  survived  the  testatrix,  and 

(h)  Compare  the  rule  where  part  of  the  appointed  sums  were  not  payable 

the  fund  is  unappointed,  ante,  p.  853.  until  certain  Utigation  should  terminate. 

(i)  Tatham  v.  Drummond,  2  H.  &  M.  (m)  Se   Marten,  [1901]    1  Ch.  370 ; 

262.  Davies  v.  Fowler,  L.  R.,  16  Eq.  308. 

(j)  Gibbon    v.    Chaylor    (Se    Gyles),  (n)  Golch  v.  Fo.iter,  L.  R.,  5  Eq.  311. 

[1907]  1  Ir.  R.  65.  Aa  to  interest  on  contingent  legacies, 

(A)  Dundas  v.  Wolfe  Murray,  1  H.  &  see  Chap.  XXX. 

M.  425.  (")  16  Oh.  D.  691.     See  Be  Clements 

{I)  Se  Ludlam.  63  L.  T.  330.    Compare  [1894]  1  Ch.  663. 
Lord  V.  Lord,  L.  R.  2  Ch.  782,  where 


856 


POWERS    OF    APPOINTMENT    AND    DISPOSITION. 


CHAP.   XXIIT. 


died  before  B.  attained  twenty-one.  It  was  held  by  Jessel,  M.R., 
both  on  principle  and  by  reason  of  the  words  "  from  and  after," 
that  if  the  appointment  to  B.  had  been  valid  he  would  have  been 
entitled  to  the  intermediate  income  on  attaining  twenty-one,  and 
that  consequently,  in  the  event  of  his  dying  under  that  age,  C. 
would  be  entitled  to  it. 


Special 
power 

exercised  by 
appointment 
to  trustees. 


Where  a  person  having  a  special  power  over  property  vested 
in  trustees,  appoints  it  to  other  trustees  for  the  objects  of  the  power, 
the  question  whether  the  original  trustees  ought  to  transfer  the 
property  to  the  trustees  appointed  by  the  donee  of  the  power, 
depends  to  a  great  extent  on  the  terms  of  the  instrument  creating 
the  power :  if  it  shews  an  intention  that  the  original  trustees 
should  execute  the  trust,  they  are  bound  to  do  so  {q). 

If  the  donee  of  a  special  power  of  appointment  over  real  estate 
appoints  it  to  trustees  upon  trust  to  sell  and  hold  the  proceeds 
upon  trust  for  the  objects  of  the  power,  this  vests  the  legal  estate 
in  them,  and  they  wiU  be  the  proper  persons  to  sell,  although  the 
trustees  of  the  instrument  creating  the  power  may  have  an  express 
power  of  sale  (r).  The  same  principle  applies  where  the  limitations 
are  equitable  (s). 


Costs  and 
expenses. 


Where  appointments  of  specific  sums,  parts  of  a  trust  fund,  are 
made,  and  the  residue  of  the  fund  is  then  appointed,  the  probate 
or  estate  duty,  and  the  expenses  of  administering  the  fund,  ought, 
as  a  general  rule,  to  be  borne  rateably  by  all  the  appointees  {t). 
But,  of  course,  if  an  appointment  is  made  of  a  "  clear  "  sum,  or  a 
sum  to  be  paid  "  without  any  deduction,"  the  expenses  must  be 
paid  out  of  the  other  part  of  the  fund  (u). 

The  same  rule  apphes,  in  general,  to  the  appointed  and  unap- 
pointed  parts  of  a  fund  (v). 


Law  of 
domicil. 


VIII. — Construction  of  Appointments. — The  general  principle, 
that  a  will   is   construed  in  accordance   with    the   law    of  the 


(})  Busk  V.  Aldam,  L.  R.,  19  Eq.  16  ; 
VonBrockdorjfv.  Malcolm,  30  Ch.  D.  172; 
Scotney  v.  Lomer,  31  Ch,  D.  380 ;  Re 
Tj^saen,  [18941  ICh.  56. 

(r)  lie  Paget,  [18981 1  Ch.  290,  follow- 
ing Kenworthy  v.  Bate,  6  Ves.  793,  and 
Cowx  T.  Foster,  IJ.  &  H.  30. 

(.s)  Re  Redgate,  [1903]  1  Oh.  356  ;  Re 
Adams''  Trustees  and  Frost,  [1907]  1 
Ch.  695. 

({)  Re   Ghisholm,  [1902]  1  Ch.  457; 


Re  Saunders,  [1898]  1  Ch.  17  ;  Re  Cox- 
well's  Trusts,  [1910]  1  Ch.  63 ;  Warren 
V.  Postlethwaite,  2  Coll.  108 ;  Re  Shaw, 
[1895]  1  Ch.  343. 

(u)  Ibid.  SeealsoiJeCMmc,  36W.  R. 
752,  and  Davies  v.  Fowler,  L.  R.,  16  Eq. 
308,  where  the  words  of  the  will  were 
treated  as  special. 

(«)  Trollope  v.  Routledge,  1  De  G.  & 
Sm.  662  ;  Moore  v.  Dixon,  15  Ch.  D. 
566  ;   Re  Lambert,  39  Ch.  D.  626. 
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testator's  domicil,  cannot  always  be  strictly  applied  to  testamen-  chap,  xxm. 
tary  appointments,  because  many  foreign  systems  of  law  do  not 
recognize  powers  as  distinct  from  ownership.  It  has  accordingly 
been  decided  that  sect.  27  of  the  Wills  Act  does  not  apply  to  the  wiU 
of  a  person  domiciled  abroad,  unless  it  contains  words  introducing 
the  statutory  rule  of  construction  (vo).  If  possible,  therefore, 
the  wiU  of  a  domiciled  foreigner,  who  has  a  testamentary  power  of 
appointment  over  a  trust  fund,  subject  to  the  jurisdiction  of  the 
English  courts,  wUl  be  construed  according  to  English  law  (w). 

As  a  general  rule,  the  same  canons  of  construction  apply  to  an  General 
appointment  under  a  power  as  if  it  were  a  direct  gift  (x),  so  that  oonstaction. 
(for  example)  such  questions  as  whether  the  property  subject  to 
the  power  is  described  with  sufficient  accuracy  in  the  appoint- 
ment (y) ;  or  whether  an  appointee  takes  a  vested  or  a  contingent 
interest  (z) ;  or  whether  a  contingent  remainder  created  by  appoint- 
ment is  a  legal  limitation  and  therefore  bad  for  want  of  an  estate 
of  freehold  to  support  it  {a) ;  or  how  a  class  should  be  ascertained  (b) ; 
or  whether  appointees  take  per  capita  or  per  stirpes  (c),  are  governed 
by  the  ordinary  rules  of  construction.  And  the  question  whether 
an  appointment  in  fee  is  defeated  by  an  executory  limitation 
which  fails  to  take  effect,  is  decided  in  the  same  way  as  if  the  limita- 
tions were  created  by  direct  devise  (d).  The  doctrine  of  cy-pres 
applies  to  appointments  of  land  by  wiU  (e).  And  the  presumption 
in  favour  of  the  vesting  of  portions  applies  to  appointments  of 
settled  funds  to  children  (/). 

But  there  is  a  difference  between  a  direct  gift  and  an  appoint- 
ment under  a  special  power  in  this  respect,  that  if  a  particular 

{vv)    Re  D'Este,   [1903]    1  Ch.   898.  Low/lands,  4   De.    G.   &    S.   372  and 

The  decision  in  Re  Scholefield,  [1905]  2  other  case.s  cited  in  Chap.  XXII ;   Re 

Ch.  408,  was  appealed  against,  but  the  Loumian,  [1895]  2  Ch.  348;  Cooper  v. 

case  was  compromised,  [1907]  1  Ch.  664.  Martin,  L.  E.,  3  Ch.  47,  and  other  cases 

(w)  See  Re  Harman,  [1894]  3  Ch.  607  ;  cited  in  Chap.  XXXV. 
Re  Price,  [1900]  1  Ch.  442,  ante,  p.  801.  (2)  Doe  d.    Vessey  v.    Wilkinson,   2 

(x)  Oke  V.  ileath,  1  Ves.  sen.   135;  T.   R.   209;    Re    Shuckburgh's    Seltle- 

Easum  v.  Appkford,  5  My.  &  Cr.  56.  ment,  [1901]  2  Ch.  794. 
Freme  v.  Clement,  18  Ch.  D.  at  p.  504.  (a)  Cunliffe  v.   Rrancker,  3   Ch.   D. 

(y)  The  question  often  arises  whether  393,  post,  Chap.  XXXVIII.     Whitby  v. 

an  appointment  of   real  estate  by  a  MrtcAcH(ante,  p.  284)  wasthecase  of  an 

generic  or  specific  description,  passes  appointment  by  deed. 
real  estate  subject  to  a  trust  for  sale,  (6)  Harvey  v.  Stracey,   1   Drew.   73, 

the  testator  having  a  power  of  appoint-  post,  p.  859. 
ment  over  the  proceeds;  and  conversely,  (c)  Baker  v.  Baker,  6  Ha.  269. 

whether  «,   gift  of  personal  property  (d)  Doe  v.  Eyre,  5  C.  B.  713.     See 

passes  money   which  is  subject   to   a  Chap.  XXXVIII. 
trust   for    investment    in    land  ;    see  (e)  Line  v.  Hall,  43  L.  J.  Ch.  107. 

Adams  v.  AiiMen,  3  Euss.  461;    Stead  if)  Re  CroftmCs  Triats,  7  L.  R.  Ir. 

V.  Newdigate,  2  Mer.  521 ;     Gillies  v.  279. 
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"  Capable  of 
taking  efieot." 


"  Speoifio  " 
and  "demon- 
stratiro  " 
appoint- 
ments. 

Whether 
intention  to 
appoint  can 
be  implied. 


Construction 
of  appoint- 
ment not 
affected 
by  terms 
of  power. 


interest  is  appointed  to  a  stranger,  the  interests  in  remainder  are 
not  accelerated,  unless  the  testator  shews  an  intention  to  that 
efEect  (z). 

And  where  an  appointment  under  a  special  power  is  made  by 
reference  to  such  of  the  provisions  of  an  existing  settlement  as 
are  "  capable  of  taking  efEect,"  this  shows  an  intention  to  conform 
to  the  rules  of  law  applying  to  appointments  under  special 
powers  (a). 

The  question  whether  a  gift  of  money  or  stock  by  will  is  a  general 
legacy,  or  is  payable  out  of  a  fund  over  which  the  testator  has  a 
power  of  appointment,  so  as  to  have  the  nature  of  a  specific  or 
demonstrative  legacy,  has  been  already  referred  to  (b). 

There  seems,  moreover,  to  be  a  difference  between  an  appointment 
and  a  direct  gift  in  this  respect,  that  where  a  testator  has  a  power 
of  appointment,  with  a  gift  over  in  default,  an  intention  to  exercise 
the  power  will  not  be  implied  in  cases  where  a  gift  would  be  implied 
if  the  property  were  the  testator's  own.  Thus  in  Henderson  v. 
Consiable  (c),  a  testatrix  who  had  a  special  power  of  appointment 
over  a  fund  of  2,500Z.  appointed  several  sums  amounting  to  1 ,630Z. 
to  certain  persons,  and  a  further  sum  of  670Z.  to  A.,  and  then  directed 
that  the  said  sums  should  be  paid  at  the  decease  of  A.,  except  the 
sum  appointed  to  him,  which  was  to  be  paid  at  the  testatrix's 
decease :  it  was  held  that' A.  was  not  entitled  to  a  hfe  interest  in 
the  1,630L  by  implication,  but  that  the  income  of  it  during  his  life 
went  as  in  default  of  appointment.  Lord  Langdale  remarked : 
"  There  is  a  gift  to  persons  in  default  of  appointment,  and  there 
must  be  a  distinct  appointment  to  defeat  the  gift  over." 

In  Re  Adams  (d),  a  person  had  power  to  appoint  real  estate  to 
his  sons  for  an  estate  not  exceeding  a  life  estate  with  remainder  to 
their  issue  in  tail ;  by  a  codicil  referring  to  the  power  he  appointed 
to  "  E.  K.  A.  and  his  issue,"  E.  R.  A.  being  one  of  his  sons  :  it  was 
held  that  the  appointment  could  not  be  construed  so  as  to  take 
efEect  in  accordance  with  the  power,  and  that  it  failed  except  so 
far  as  it  gave  B.  E.  A.  a  life  estate. 

If  property  is  settled  upon  trust  for  A.  for  life,  and  after  his  death 
upon  trust  for  such  of  his  children  living  at  the  death  of  B.  as  B. 
shall  appoint,  and  B.  by  will  appoints  to  the  children  of  A.  generally, 
the  Court  is  bound  to  construe  the  appointment  in  the  same  manner 


(z)  Grozier  v.  Crazier,  3  Dr.  &  W. 
353  :   Craven  v.  Brady,!,.  R.,  4  Eq.  209, 

(a)  Be  Finch  and  Chew's  Contract, 
[1903]  2  Ch.  486. 


(b)  Ante,  p.  812. 

(c)  5  Bea.  297. 

(d)  94  L.   T.   720   (C.  A,,  reversing 
Buckley,  J.,  54  W.  R.  42). 
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as  if  it  were  a  bequest  of  the  testator's  own  property ;   it  cannot    chap,  xxm. 
put  a  different  construction  on  the  words  in  order  to  make  them 
fit  the  terms  of  the  power  (e). 

But  where  the  testator's  language  is  ambiguous,  it  seems  that  the  Construction 
construction  of  an  appointment  may  be  afiected  by  the  terms  of  ?^j^®^g„j 
the  instrument  creating  the  power.     Thus  in  i2e  Crofton's  Trusts  (/)  creating 
the   testator  had  a  power  of  appointment  among  his  issue,  and  P"^^""- 
in  default  of  appointment  the  fund  was  to  go  to  issue  who  attained 
twenty-one  or  (being  daughters)  married ;  he  appointed  the  fund 
to  his  daughters,  with  a  gift  over  "  in  case  any  of  them  die  "  :  this 
was  construed  as  meaning  "  if  any  of  them  die  under  twenty-one 
or  without  having  been  married."     So  if  A.  has  power  to  appoint 
so  much  of  certain  trust  funds  as  he  may  be  "  entitled  or  presump- 
tively entitled  to,"  an  appointment  by  him  of  his  "share"  may, 
it  seems,  carry  a  share  which  accrues  after  his  death  (g). 

A  will  exercising  a  special  or  general  power  of  appointment  Alteration 
must  be  construed  according  to  the  rules  of  law  applicable  to  wills 
at  the  time  of  its  execution,  although  the  power  may  have  been 
created  before,  but  exercised  after,  an  alteration  in  the  law  as  to 
the  construction  of  wills  {h). 

An  appointment  of  a  "  clear  "  or  "  net  "  sum,  whether  under  a  '•  Clear "  or 
general  or  a  special  power,  entitles  the  appointee  to  have  the  legacy     °®      ^"™' 
or  succession  duty  and  other  expenses  paid  out  of  the  balance  of 
the  fund  (/). 

If  a  person  having  a  power  of  appointing  a  fund  of  30,000Z.,  where 
appoints  "  the  sum  of  6,000?.,  part  of  the  said  sum  of  30,000?.,"  to  '^^2ln 
A.,  and  various  other  sums,  exhausting  the  whole  amount,  to  other  aliquot 
persons,  the  last  being  described  as  "  the  remainder  of   the  said 
sum  of  30,000?.,"  this  is  equivalent  to  appointing  the  fund  in  aliquot 
shares,  so  that  if  the  investments  representing  it  are  worth  more 
than  30,000?.,  each  appointee  takes  proportionately  more  than  the 
nominal  amount  alloted  to  him  {k). 

If  a  testator  has  a  power  of  appointment  over  three  settled  Specific  and 
estates,  A.,  B.,  and  C,  and  appoints  the  A.  estate  to  X.,  and  "  all  ^^^^^ 
other  the  hereditaments  comprised  in  the  settlement "  to  Y.,  the  ments,  &c. 

(e)  Harvey  V.  Stracey,  I  Dr.  p.  126.  As  passed  under  the  residuary  bequest, 
to  the  effect  of  the  appointment  in  that  {h)  Freme  v.  Clement,  18  Ch.  D.  499. 

case,  see  supra.  (j)  See  the  cases  cited  supra,  p.  856, 

(/ )  7  L.  R.  Ir.  279.  notes  (t)  and  («). 

\g)  Be  Dentm,  63  L.  T.  105.      The  {k)  Re  Cruddas,  [1900J  1  Ch.  730.  See 

decision  is  not  conclusive,  because  the  Butler  v.  Blackall,  [1907]  1  Ir.  R.  405. 
accrued  share  would  in  any  case  have 


share. 
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Use  of 
"  residue," 
&c.,  in 
technical 
sense. 


latter  appointment  is  specific  and  not  residuary,  so  that  if  the  ap- 
pointment of  the  A.  estate  to  X.  fails,  it  goes  as  unappointed  (I). 
So  if  a  testator  has  a  power  of  appointing  a  specific  fund,  say  1000/., 
and  appoints  2001.  to  A.  and  200?.  to  B.,  and  the  residue,"  or 
"  rest,"  or  "  remainder,"  or  "  balance,"  or  "  surplus  "  to  C,  this  is 
prima  facie  an  appointment  to  C.  of  the  specific  sum  of  6001.  {m).  If, 
therefore,  the  appointment  to  A.  fails,  C.  cannot  claim  the  2001.  (n). 
But  it  may  appear  from  the  context  that  the  testator  uses 
"  residue  "  in  the  technical  sense,  so  as  to  include  specific  appoint- 
ments which  fail  (o),  or  he  may  appoint  the  residue  of  the  fund 
"  after  payment  of,"  or  "  subject  to,"  the  appointments  of 
specific  sums,  and  then  any  of  these  which  fail  will,  as  a  general 
rule,  pass  to  the  residuary  appointee  (p),  unless  the  Court  can  find 
some  indication  of  a  contrary  intention  (q).  The  case  of  Re 
Jeaffreson's  Trusts  (r)  illustrates  the  distinction.  There  the  donee 
of  a  special  power  appointed  1001.,  part  of  the  fund,  to  a  stranger, 
and  other  sums  to  objects  of  the  power,  and  appointed  the 
balance,  amounting  to  260Z.,  to  pay  her  own  debts,  and  "  should 
any  surplus  remain"  she  gave  it  to  E.,  one  of  the  objects  of  the 
power  :  it  was  held  that  the  1001.  was  unappointed  and  did  not 
pass  to  B.,  but  that  the  balance  of  2601.  was  well  appointed  to  E., 
free  from  the  charge  of  debts  (s).  So  if  a  testator  gives  all  his 
residue,  including  property  over  which  he  has  any  power  of  disposal, 
to  persons  who  are  objects  of  a  special  power,  this  wiU  include  such 
part  of  the  property  subject  to  the  power  as  is  comprised  in  an 
appointment  which  has  failed  (t). 


(Z)  Re  Brown.  1  K.  &  J.  522.  See 
Ee  Mason,  [1901]  1  Ch.  619  :  Mason  v. 
Ogden,  [1903]  A.  C.  1,  and  other  cases 
cited  post,  Cliap.  XXV. 

(to)  Per  Kindersley,  V.-O.,  in  HarUy 
V.  Moon,  1  Dr.  &  Sm.  p.  626; 
approved  by  Wood,  L.  J.,  in  Baker  v. 
Farmer,  L.  R.,  3  Ch.  p.  540.  Compare 
the  oases  on  bequests  of  specific  parts  of 
a  fund  in  Chap.  XXX. 

(n)  Easnm-v.  Appleford,  10  Sim.  274,  5 
Myl.  &  Cr.  56 ;  Ee  Jeaffreson's  Trusts, 
L  R.,  2  Eq.  283  ;  BatcUffe  v.  Hampson, 
1  Jur.  N.  S.  1104.  Lakin  v.  Lakin,  11 
Jur.  N.  S.  522,  was  an  appointment  by 
deed.  In  Champney  v.  Davy,  11  Ch.  D. 
958,  Hall,  V.-C,  said  that  in  his  opinion 
the  construction  of  a  particular  resi- 
duary gift  is  not  affected  by  the  presence 
or  absence  of  a  general  residuary  gift. 

(o)  Carter  v.  Taggart,  16  Sim.  423  ; 
Be  Meredith's  Trtists,  3  Ch.  D.  757. 

(p)  Ee  Harries'  Trust,  Johns.  199.  In 


that  case  the  construction  was  aided  by 
the  fact  that  the  fund  was  not  definite. 

(q)  See  Miller  v.  Huddlestone,  L.  R., 
6  Kq.  65,  decided  by  Malins,  V.-C,  on 
the  assumption  of  what  the  testatrix 
would  have  intended  if  she  had  known 
that  the  fund  would  prove  insufficient. 

(r)  Ij.  R.,  2  Eq.  276;  followed  in 
Dowglass  v.  Waddell,  17  L.  R.  Ir.  384. 

(a)  In  Ee  Bringloe,  26  L.  T.  58,  a  tes- 
tator had  settled  part  of  a  fund  upon 
trust  for  A.  for  life,  then  for  such  per- 
sons as  the  testator  should  appoint,  and 
in  default  for  his  next  of  Inn ;  by  his 
will  he  confirmed  the  settlement,  and 
gave  the  residue  of  the  fund  to  X.  :  it 
was  held  that  this  did  not  exercise  the 
power  of  appointment  over  the  settled 
fund. 

it)  Ee  Hunt's  Trusts,  31  Ch.  D  308. 
referred  to  ante,  p.  828,  u.  («).  Oke  v. 
Heath,  1  Vos.  sen.  135,  is  usually  cited 
on  this  point,  but  on  examination  of 
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Again,  the  general  rule  of  construction  above  stated  does  not    chap,  xxm. 
apply  if  the  fund  is  of  unascertained  amount,  or  is  so  treated  Effect  of  gift 
by  the  testator.    Thus,  in  Falkner  v.  Builer  (m),  where  a  testatrix,  °n^°er^ined 
having  under  her  deceased  husband's  will  special  power  to  appoint  amount. 
the  residue  of  his  personal  estate,  appointed  several  legacies,  includ- 
ing one  to  a  stranger,  and  then  appointed  "  the  residue  of  her 
husband's  estate  after  payment  of  the  legacies  "  :  it  was  held  that 
the  residue  carried  the  ill-appointed  legacy.    It  is  to  be  observed 
that  here,  although  when  the  testatrix  made  her  will  her  hus- 
band's estate  may  have  consisted  of  an  ascertained  sum,  she  did 
not  so  refer   to   it.    The  material  circumstance  was,  therefore, 
wanting   to   show  that    she    was   parcelling  out  a   fixed  sum  in 
definite  proportions. 

And  in  Petre  v.  Petre  (v),  where  a  testator,  having  a  general  where  ascer- 
power  over  a  sum  of  7,100?.  stock,  gave  certain  money  legacies  tamed  fund  is 
thereout,  and  the  residue,  after  deducting  the  legacies,  to  his  son  ;  unascertained 
the  fund  having  by  the  appointment  become  subject  to  debts,  and  °  ^^^^' 
the  amount  it  would  produce  by  a  sale  being  uncertain  till  it  was 
sold,  Sir  J.  Eomilly  held  the  gift  of  the  residue  to  be  not  specific, 
but  merely  residuary,  and  subject  to  all  the  incidents  of  a  common 
residue.    After  adverting  to  the  rule  in  Page  v.  Lea-pingwell,  he 
continued :  "  In  this  case,  so  far  from  knowing  the  amount  of  the 
fund,  the  testator  could  have  no  conception  of  it ;  for  it  was  impos- 
sible to  ascertain  the  amount  untU  the  fund  had  been  reaUzed  by 
a  sale,  and  the  charges  on  it  known.     If,  in  this  case,  the  testator 
thought  he  was  dealing  with  7,100Z.  sterling,  and  he  had  divided  it 
into  different  proportions,  the  loss  would  then  fall  on  all  the  persons 
interested  in  proportion  to  their  shares,  although  the  last  portion 
was  called  '  the  residue,'  but  that  is  not  the  case  here  "  {w). 

An  express  charge  of  debts  on  the  fund  shews  that  the  testator  Charge  of 
does  not  mean  the  legatee  of  "  residue  "  to  take  a  definite  proper-     ® 
tion  of  the  fund,  the  debts  being  of  altogether  uncertain  amount  (x). 
But  it  does  not  appear  that  the  charge  of  debts  which,  by  a  rule  of 
law  only,  and  not  by  express  provision,  attached  to  the  fund  in  Petre 
V.  Petre,  was  essential  to  the  decision  in  that  case,  even  if  it  could 

R.  L.  1748  B.,  fo.  215,  it  appears  not  to  Trust,  Johns,  p.  206. 

be  in  point,  inasmuch  as  the  wiU  con-  (u)  14  Bea.  197. 

tained    a    general    residuary  bequest,  [w]  See  Page  v.  Leapingwell,  and  the 

under  which,  and  not  under  any  gift  other  cases   on   gifts   of   a   particular 

of  particular  residue,  the  lapsed  fund  residue,  post,  Chap.  XXIX.     Compare 

passed.     Compare  Wright  v.  Weston,  26  Re  Currie,  36  W.  R.  752. 

Bea.  429.  (a;)  Harley  v.  Moon,  1  Dr.  &  Sm.  623 ; 

{u)  Amb.  514.     See  the  remarks  of  Baker  v.  Farmer,  L.  R.,  3  Ch.  537  ; 

Wood,  V.-C,  on  this  case  in  Re  Harries'  Champney  v.  Davy,  11  Ch.  D.  949. 
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CHAP.  xxni. 


Where  there 
is  no 

appointment 
of  the 
residue. 


properly  be  permitte'd  to  weigh.  In  tlie  case  put  by  the  M.R.  at 
the  close  of  the  remarks  cited  above  from  his  judgment,  the  debts 
would  still  have  been  a  charge  on  the  fund ;  yet,  he  said,  in  that 
case  the  residue  would  have  borne  only  a  proportion  of  the  loss. 
Hence  it  would  seem  that  wherever  there  is  a  gift  of  money  legacies 
to  be  raised  and  paid  out  of  a  specified  sum  of  stock,  followed  by  a 
gift  of  the  "  residue,"  this  wUl  be  a  true  residue,  the  amount  of  it 
being  necessarily  uncertain  until  the  stock  is  actually  sold  («/). 
The  intention  is  placed  beyond  doubt  if,  to  a  proper  description 
of  the  fund,  the  testator  adds  "  or  other  the  stocks  or  securities  in 
which  the  same  may  hereafter  be  invested  "  (z). 

The  rules  above  stated  apply  both  to  general  and  to  special 
powers  (a).  In  the  case  of  general  powers  it  will  be  remembered 
that  if  a  specific  appointment  out  of  a  fimd  fails,  and  does  not  pass 
by  an  appointment  of  the  "  residue  "  of  the  fund  under  the  rule 
stated  by  Kindersley,  V.-C,  in  Harley  v.  Moon  (supra),  it  will  pass 
by  the  general  residuary  bequest,  if  any,  contained  in  the  wiU. 

In  Booth  V.  AUngton  (b),  a  person  had  a  power  of  appointing  a 
sum  of  120,OOOZ. ;  she  appointed  30,000?.,  "  part  of  the  said  sum 
of  120,000Z.,"  to  A.,  and  made  no  appointment  of  the  residue ; 
tie  estate  of  the  donor  of  the  power  was  insufficient  to  provide 
the  whole  of  the  120,000?.,  and  it  was  contended  that  A.'s  30,000?. 
ought  to  abate  rateably  with  the  90,000?.  which  went  in  default 
of  appointment :  it  was  held  that  this  was  not  so,  and  that  the 
words  "  part  of  the  said  sum  "  were  merely  meant  to  designate 
the  fund  out  of  which  the  30,000?.  was  to  be  paid ;  they  indicated 
a  definite  sum,  and  not  an  aUquot  share  of  the  fund. 

In  Barry  v.  Barry  (c),  a  difierent  construction  prevailed.  There 
the  testator  had  a  non-exclusive  power  of  appointing  among  his 
children  a  sum  of  money  secured  by  a  policy ;  he  made  a  will  by 
which  he  recited  the  power  and  the  amount  payable  under  the 
pohcy,  and  appomted  portions  of  it  to  aU  the  objects  of  the  power 
except  one  child,  X.,  leaving  a  small  part  unappointed.  At  the 
date  of  the  will  he  had  wrongfully  pledged  the  policy  to  secure  a 


{y)  See  Vivian  v.  Mortlock,  21  Beav. 
252 ;  Carter  v.  Taggart,  16  Sim.  423  ; 
Re  Currie,  36  W.  R.  752. 

(z)  De  Lisle  v.  Hodges,  L,  R.,  17  Eq. 
440. 

(a)  See  per  Hall,  V.-C,  in  Champney 
V.  Davy,  11  Ch.  D.  at  p.  958;  per 
Rigby,  L.J.,  in  Se  Mason,  [1901]  1  Ch. 
at  p.  625.    In  Farwell  on  Powers  (p.  247 ) 


a  doubt  is  expressed  whether  special 
powers  resemble  general  powers  in  this 
respect. 

(6)  6  D.  M.  &  G.  613,  where  Chambers 
V.  Chambers,  Mose.  333,  is  commented 
on.  Compare  the  cases  on  specific 
legacies  out  of  a  fund.  Chap.  XXX. 

(c)  Ir.  R.,  10  Eq.  397. 
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debt  due  by  him,  and  in  the  result  the  amount  recovered  under    chap,  xxin. 

the  policy  was  insufficient  to  satisfy  the  appointments.    It  was 

held  that  the  appointments  were  good,  apparently  on  the  ground 

that  the  residue  left  unappointed  was  to  be  treated  as  if  the  testator 

had  specifically  appointed  it  to  X.,  so  that  it  abated  rateably  with 

the  sums  expressly  appointed.     The  decision  seems  correct  (d). 

{d)  Compare  Walpole  v.  Apthorp,  L.  R.,  4  Eq.  37. 
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quently inserted  in  Wills.  912 

VII.  Devolution  of  Trusts  and 
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I.— Appointment  of  Trustee.— A  person  may  be  appointed 
trustee  contingently,  or  subject  to  a  condition ;  as,  for  example, 
"  if  and  when  he  "  (being  abroad)  "  shall  return  to  England  "  :  it 
was  held  in  a  case  of  this  kind,  that  residence  in  England  for  six 
months  fulfilled  the  condition  (6). 

It  sometimes  happens  that  a  testator  appoints  as  his  trustees 
"  the  persons  who  shall  at  my  death  "  be  the  trustees  of  some  other 
trust :  in  such  a  case  it  seems  that  the  persons  who  are  acting  as 
trustees  of  that  trust  answer  the  description,  although  not  formally 
so  appointed  (c). 

A  corporation  can  be  a  trustee,  if  its  powers  authorize  it  to 
accept  the  office ;  and  it  can  be  one  of  several  trustees  {d). 

It  may  be  noted  that  under  the  Judicial  Trustees  Act,  1896, 
the  Court  has  power  to  appoint  a  person  (called  a  judicial 
trustee)  to  be  trustee  jointly  with  any  other  person,  or  as  sole 
trustee,  either  in  addition  to  or  in  substitution  for  any  existing 
trustees,  and  that  the  executor  of  a  deceased  person  is  a  trustee 
within  the  meaning  of  the  act. 

There  are  various  kinds  of  public  or  official  trustees. 


(a)  This  chapter  is  new,  except  so 
far  as  it  incorporates  part  of  the  chapter 
on  "  Gifts  void  for  Uncertainty,"  which 
in  previous  editions  included  the  subject 
of  precatory  trusts.  Resulting  trusts 
are  treated  of  in  Chap.  XXI. 


(6)  Re  Arhib  and  Class,  [1891]  1  Ch. 
601. 

(c)  Re   Waidenis,  77   L.    J.   Ch.   12. 
As  to  this  case,  see  post,  p.  935,  n. 

(d)  Bodies  Corporate  (Joint  Tenancy) 
Act,  1899. 
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Under  the  Charitable  Trusts  Acts,  1855  and  1887,  the  secretary    chap.  xxiv. 
of  the  Board  of   Charity   Commissioners    is  a  corporation  sole,  Official 
under  the  name  of  the  "  Official  Trustee  of  Charity  Lands,"  for  f^^  °^ 
the  purpose  of  holding  lands  directed  to  be  vested  in  him  by  an  lands,  &o. 
order  of  the  Court  or  of  the  Board,  in  accordance  with  the  pro- 
visions of  the  acts.     There  are  also  "  Official  Trustees  of  Charitable 
Funds,"  who  are  a   corporation    aggregate   for  the  purpose  of 
holding  stocks,  shares,  &c.,  belonging  to  charities.      The  Official 
Trustees  deal  with  the  property  vested  in  them  in  such  manner 
as  the  Board  direct. 

The  office  of  Public  Trustee  has  been  established  by  the  Public  Public 
Trustee  Act,  1906.  The  Public  Trustee  may  be  appointed  by  a 
testator  to  be  an  ordinary  trustee,  or  to  be  a  "custodian  trustee." 
In  the  latter  case  the  trust  property  is  vested  in  him,  but  the 
management  of  the  trust  remains  vested  in  the  other  trustees  (the 
"  managing  trustees  ") .  The  Public  Trustee  is  also  authorised  to 
accept  probates  of  wills  (6),  but  not  any  trust  exclusively  for 
religious  or  charitable  purposes. 

The  Charitable  Trusts  Acts  expressly  declare  that  the  Official 
Trustee  of  Charity  Lands  has  power  to  take  and  hold  land,  but 
the  Public  Trustee  Act  contains  no  such  provision.  A  licence  in 
mortmain  has,  however,  been  granted  to  him  (c). 

II.— What  Words  will  create    a  Trust.— (1)  Preliminary.—  Uncertainty. 
A  trust,  like  any  other  testamentary  disposition,  may  be  void  for 
uncertainty  {d). 

Although  a  testator  can  create  a  trust  without  setting  out  the  Unfuieiled 
terms  of  it  in  his  will  (e),  yet  if  he  gives  property  to  A.  upon  the  JreolarlTrus°ts. 
trusts  "  declared  by  my  will "  or  "  to  be  declared  by  a  codicil," 
and  no  trusts  are,  in  fact,  so  declared,  the  gift  fails  (/) ;  so  if  he 
gives  property  to  A.  upon  such  trusts  as  he  (the  testator)  may  declare 
by  some  existing  or  future  document  the  gift  fails,  unless  the  writing 
is  duly  executed  as  a  testamentary  document  or  is  so  referred  to 
as  to  be  incorporated  in  the  will  {g). 

(6)  Public  Trustee  Rules,  1907.  (d)  See  Chap.  XIV.,  ante,  p.  481. 

(c)  This  licence  is  dated  Ist  January  (e)  Post,  "  Undisclosed  Trusts." 

1908,  the  day  on  which  the  act  came  (f)  Gorporationof  Gloucester  v.  Wood, 

into  operation,  but  it  appears  that  the  3  Ha.  131,  1  H.  L.  C.  272 ;   Aston  v. 

actual  grant  was  not  made  until  about  Wood,  L.  B.,  6  Eq.  419. 

six  months  later,  and  the  question  has  [g]  Smart  v.   Prujean,  6  Ves.   560 ; 

been  raised  whether  land  devised  or  University  College  of  North   Wales  v. 

conveyed  to  him  in  the  interval  has  Taylor,   [1907]  P.  228,  [1908J  P.  140; 

not  been  forfeited  to  the  Crown:  Law  lie  Thistlethwaite,    11   T.   L..   R.    20fi; 

Quart.  Review,  xxv.  125.  ante,  p.    134.      These  cases   must  be 

J. — VOL.   I.  55 
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On  the  other  hand,  the  testator  may  so  express  himself  as  to 
shew  an  intention  to  give  property  to  a  person  beneficially,  subject 
to  any  trust  which  the  testator  may  hereafter  impose,  he  not  having 
made  up  his  mind  whether  he  will  do  so  or  not.  Thus  in  Fenton  v. 
Hawkins  (h),  the  testator  gave  his  residue  to  A.,  B.,  and  C.  as  tenants 
in  common,  subject,  however,  to  such  disposition  thereof  as  he 
might  by  any  deed  or  writing  duly  executed  thereafter  direct :  he 
made  no  such  disposition,  and  it  was  held  that  A.,  B.,  and  C.  took 
beneficially. 

Where  the  gift  is  complete  on  the  face  of  the  wUl,  and  it  appears 
from  it  that  the  testator  intended  the  property  to  be  held  on  trust, 
the  effect  in  any  case  is  to  prevent  the  devisee  or  legatee  from  taking 
beneficially ;  if  therefore  the  trust  which  the  testator  intended  to 
create  is  void  ab  initio,  or  f  aUs  by  reason  of  lapse  or  otherwise,  there 
is  a  resulting  trust  (a). 

The  question  whether  a  gift  is  intended  to  be  beneficial  or 
fiduciary  is  often  extremely  difficult  to  decide,  and  the  authorities, 
as  might  be  expected,  are  not  altogether  harmonious. 

The  fact  that  property  is  given  to  a  person  "  absolutely,"  or 
"  in  the  most  absolute  manner,"  although  it  prima  facie  imports 
a  beneficial  gift  (6),  does  not  necessarily  prevent  the  inference, 
from  the  context,  that  he  was  intended  to  be  a  trustee.  Thus  in 
Bernard  v.  Minshull  (c)  a  testatrix  appointed  a  fund  to  her  husband 
"  absolutely,"  and  went  on  to  request  that  after  reserving  out  of 
it  for  himself  certain  specified  benefits,  he  would  make  such 
disposition  of  the  remainder  "  as  he  may  deem  most  desirable 
to  carry  out  my  wishes  often  expressed  to  him  by  word  "  ;  it  was 
held  that  he  was  excluded  from  all  bsnefitin  the  remainder  of  the  fund. 

Where  property  is  given  to  a  person  for  such  purposes  as  he 
thinks  fit,  or  to  be  disposed  of  as  he  thinks  right,  or  the  like,  this  is 
prima  facie  a  beneficial  gift  (cc).  And  even  if  the  devisee  or  legatee 
holds  a  public  or  official  position,  such  a  gift  does  not  necessarily 
give  rise  to  the  inference  that  he  takes  as  a  trustee  (d). 


distinguished  from  those  in  which  the 
testator  makes  a  complete  gift,  and 
accompanies  it  by  the  expression  of  an 
intention  to  impose  regulations  or  con- 
ditions, which  intention  he  fails  to  carry 
out :  Yates  v.  University  College,  L.  R., 
7  H.  L.  438 ;   supra,  pp.  226  seq. 

(h)  9  W.  R.  300. 

(a)  Chap.  XXI.,  ant«,  pp.  704  seq.  ; 
post,  p.  880.  So  if  the  trust  fails  for 
uncertainty;   ante,  p.  481. 

(fc)  Ante,  pp.  716-17,  where  also  the 
effect  of  such  words  as  "  for  their  own 


use  and  benefit "  is  discussed. 

(c)  Johns.  276 ;  Gray  v.  Gray,  11  Ir. 
C!h.  R.  218,  infra.  In  Bernard  v.  Min- 
shull the  husband  took  the  remainder 
of  the  fund  as  residuary  legatee. 

{cc)  O'Brien  v.  Condon,  [19051  1  Ir. 
R.   51. 

(d)  Be  Harbison  {Morris  v.  Larkin), 
ri902]  1  Ir.  R.  103,  stated  post,  p.  897. 
This  case  is  near  the  line.  Compare 
the  cases  of  charitable  gifbi,  ante 
pp.  223  seq. 
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If  a  testator  bequeaths  his  residuary  personal  estate  to  persons    chap,  xxiv 
who  are  his  executors,  the  question  whether  they  take  beneficially  gy^.  ^^ 
or  not  is  a  question  of  construction  on  the  whole  will  (e).    And  the  executors, 
same  rule  applies  to  devises  of  real  estate  (/).     But  if  a  testator 
gives  his  residuary  personalty  to  his  executors  for  such  purposes 
as  they  think  fit,  they  hold  it  as  trustees  for  the  next  of  kin  [g). 

In  other  cases,  where  property  is  given  to  a  person  subject  to  the  Gift  for 
performance  of  certain  trusts,  or  for  purposes  which  do  not  exhaust  pu^geg. 
the  beneficial  interest,  the  question  whether  he  is  a  trustee)  or 
whether  he  takes  beneficially  subject  to  the  performance  of  those 
trusts  or  purposes,  is  one  of  construction  (h). 

"Technical  language,"  as  Mr.  Jarman  points  out  (i),  "is  not  Teohuioal 

T-     .  ,       ,  ,       .  .         .      worda  not 

necessary  to  create  a  trust.     It  is  enough  that  the  mtention  is  required. 

apparent."     Thus,  if  a  testator  gives  property  to  his  executors, 

"  in  and  for  the  consideration  "  of  paying  the  rents  and  profits 

to  his  wife  for  life,  this  shews  that  it  is  given  to  them  in  trust  and  not 

beneficially  (/).     And  if  a  testator  devises  land  "  for  this  intent 

and  purpose  and  upon  this  condition,"  these  words  are  sufficient 

to  create  a  trust  (k).    Similarly  a  bequest  to  a  married  woman  for 

her  sole  and  separate  use,  and  to  be  appropriated  by  her  amongst 

her  children  in  such  shares  as  she  shall  think  proper,  creates  a  trust 

in  favour  of  the  children  (I).    So  if  a  gift  of  property  to  A.  and  B., 

"  in  the  most  absolute  manner,"  is  followed  by  a  declaration  of  the 

testator's  intention  that  they  shall  at  their  discretion  allocate  the 

property  to  certain  persons,  this  will  create  a  trust  (m). 

And  as  a  trust  can  be  created   without   the  use  of   the  word  Efiect 

"  trust,"  so  a  trust  will  not  be  created  by  the  word  "  trust  "  if  it  P.  ^°^^  >, 

appears  from  the  whole  will  that  the  testator  did  not  intend  the 

word  to  have  that  effect.    Thus,  in  Huglies  v.  Evans  («),  a  testator 

devised  all  his  estates  to  E.  E.  "  upon  the  trusts  and  for  the  uses 

following,"  but  did  not  declare  any  use  or  trust  except  as  to  one 

(e)  Ante,  p.  715.  Stubis  v.  Sargon,  3  My.  &  C.  507,  and 

(/)  Ante,  p.  707.  Corporation  of  Oloticesler  v.  Wood,  3  Ha. 

(g)  Ante,  p.  717.  131  ;    1  H.  L.  C.  272,  both  stated  ante, 

{h)  Ante,  pp.  705  seq.,  707  seq.  p.  481 ;  and  compare  Aston  v.   Wood, 

(i)  First  edition,  p.  334.  L.  R.,  6  Eq.  419,  where  the  language 

ij)  Bird  V.  Harris,  L.  R.,  9  Eq.  204.  was  sufBcient  to  shew  that  a  ti-ust  of 

Compare  Barrs  v.  Fewkes,  2  H.  &  M.  60  some  kind  was  intended. 

(gift  to  executor  to  enable  him  to  carry  (I)  Be  Haly's  Trvsts,  23  L.  R.  Ir.  130. 

into  effect  the  purposes  of  the  will),  and  Re  Ddahunty,  [1907J 1  Ir.  R.  507  (gift  to 

other  cases  cited  in  Chap.  XXI.  husband  to  be  applied  by  him  to  main- 

(k)  Merchant  Taylors'  Go.  v.  Att-Qen.,  tenance  and  education  of  children). 

L.   R.,  6  Ch.  512;   Att.-Gen.   v.    Wax  (m)  Gray  v.  Gray.  11  Ir.  Ch.  R.  218. 

Chandlers'  Co.,  L.  R.,  6  H.  L.  1.     As  to  (re)  13  Sim.  496. 

the  import  of  the  word  "  purpose,"  see 
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of  his  estates,  whicli  lie  devised  upon  trust  for  0.  for  life  ;  it  was 
held,  on  the  context  of  the  will  and  a  codicil  thereto,  that  subject 
to  the  devise  in  favour  of  0.,  E.  C.  took  the  whole  of  the  estates 
beneficially.  Williams  v.  Roberts  (o),  and  Clarke  v.  Hilton  (p),  are 
to  the  same  effect.  So  if  a  testator  gives  his  property  to  trustees 
upon  the  usual  trusts  for  conversion  and  payment  of  debts,  and 
directs  them  to  hold  the  residue,  subject  to  payment  of  pecuniary 
legacies,  upon  certain  trusts,  this  does  not  make  them  trustees 
of  the  legacies,  so  as  to  prevent  the  operation  of  the  Statute  of 
Limitations  (q). 

In  considering  the  question  what  expressions,  though  informal, 
are  sufficient  to  manifest  an  intention  to  create  a  trust,  it  wiU  be 
convenient  to  deal  separately  with  the  cases  on  precatory  trusts, 
and  those  on  words  purporting  to  declare  the  purpose  of  the  gift. 


Precatory 

trasts. 


Doctrine  laid 
down  in  the 
older  cases. 


(2)  Precatory  Trusts. — The  doctrine  of  precatory  trusts  has 
undergone  a  gradual  change  since  the  early  part  of  the  eighteenth 
century.  In  former  days  the  judges  held  that  almost  any  ex- 
pression of  wish  or  expectation  by  a  testator,  however  vague,  was 
sufficient  to  create  a  trust,  provided  the  subject  and  object  were 
certain.  At  the  present  day  the  tendency  is  the  other  way :  the 
Courts  consider  every  will  by  itself,  and  do  not  allow  vague  and 
informal  words  to  create  a  trust,  if  they  think  it  improbable,  taking 
the  will  as  a  whole,  that  the  testator  intended  them  to  have  that 
effect. 

Mr.  Jarman  states  the  doctrine  thus  {qq) :  "  It  has  been  long  settled, 
that  words  of  recommendation,  request,  entreaty,  wish  or  expecta- 
tion, addressed  to  a  devisee  or  legatee,  wUl  make  him  a  trustee  for 
the  person  or  persons  in  whose  favour  such  expressions  are  used  ; 
provided  the  testator  has  pointed  out,  with  sufficient  clearness 
and  certainty,  both  the  subject-matter  (r)  and  the  object  or  objects 
of  the  intended  trust "  (s). 

Sir  R.  Arden  in  Malim  v.  Keighley, 
post,  p.  869.  This  "  arbitrary  rule  "  was 
disapproved  by  the  Court  of  Appeal  in 
Ee  Hamilton,  [1895J  2  Ch.  370,  where  the 
modem  doctrine  is  explained.  See  also 
the  passage  in  Lord  St.  Leonards's  Law 
of  Prop.  375,  quoted  in  Me  Williams, 
[1897]  2  Ch.  at  p.  21. 

In  Willis  V.  Kymer  (7  Ch.  D.  181)  a 
testatrix  bequeathed  various  legacies, 
including  a  legacy  of  3,0001.  to  J.  K.  for 
life,  the  principal  to  be  divided  at  his 
death  between  his  children,  J.,  S.,  and 
A.  By  a  codicil  she  gave  to  her  sister, 
E.  K.,  "  all  I  possess,  requesting  at  her 


(o)  4  Jur.  N.  S.  18. 

(p)  L.  R.,  2  Eq.  810.  See  also  the 
oases  of  Coningham  v.  Mellish,  Pr.  Ch. 
31  ;  Dawson  v.  Clarke,  18  Ves.  247  ; 
Mapp  V.  JElcock,  2  Ph.  793,  cited  in  Chap. 
XXI. 

(q)  Ee  Barker,  [1892]  2  Ch.  491. 

Iqq)  First  ed.  p.  334. 

(r)  See  Ee  Pinckard's  Trust,  4  Jur. 
N.  S.  1041,  27  L.  J.  Ch.  422 ;  Eeeves  v. 
Baker,  18  Beav.  372  ;  Macnab  v.  Whit- 
bread,  17  ib.  299;  Smith  v.  Smith,  2 
Jur.  N.  S.  967 ;  Hood  v.  Oglander,  34 
Beav.  513. 

(s)   See  also  the  rule  as  laid  down  by 


WHAT  WORDS   WILL  CREATE   A  TRUST. 


869 


Among  the  older  cases  one  of  the  most  important  is  Massey  v.    chap.  xxiv. 
Sherman  (t),  where  a  testator  devised  copyholds  to  his  wife,  "  not  ,.  j^^^. 
doubting  but  that  "  she  would  dispose  of  the  same  to  and  amongst  doubting." 
his  children  as  she  should  please ;  this  was  held  to  be  a  trust  for 
the  children,  as  the  wife  should  ajJpoint. 

So,  in  Prevost  v.  Clarke  (u),  a  testatrix  gave  the  residue  of  her  "Convinced." 
property  equally  between  her  sons  and  daughter ;  and,  after 
directing  the  share  of  the  daughter  to  be  invested  in  public  securi- 
ties, &c.,  added,  "  Convinced  of  the  high  sense  of  honour,  the 
probity  and  affection  of  my  son-in-law,  E.  C,  I  entreat  him,  should 
he  not  be  blessed  with  children  by  my  daughter,  and  survive,  that 
he  will  leave  at  his  decease,  to  my  children  and  grandchildren  the 
share  of  my  property  I  have  bestowed  on  her."  Sir  J.  Leach,  V.-C, 
was  clearly  of  opinion  that  these  words  created  a  contingent  trust 
(subject  to  the  power  of  selection)  in  favour  of  the  children  and 
grandchildren. 

Again,  in  Malim  v.  Keighley  (v),  where  a  testator  in  certain  events  "  Reoommen- 
and  subject  to  certain  trusts,  bequeathed  the  residue  of  his  personal  ™S- 
estate  to  his  surviving  daughter,  and  such  bequest  was  followed  by 
these  words  :  "  hereby  recommending  to  such  daughter  to  dispose 
of  the  same  after  her  own  death,  and  the  determination  of  the 
several  trusts  aforesaid,  unto  and  among  the  children  of  my  daughter 
A.  and  my  nephew  I.,  desiring  that  his  reputed  daughter  C.  may  be 
considered  as  one  of  his  children."  The  surviving  daughter  died 
without  exercising  the  power,  and  Sir  R.  P.  Arden,  M.R.,  and 
Lord  Loughborough  held,  that  a  trust  was  created  in  favour  of  the 
children  of  the  daughter  and  nephew. 

In  Foley  v.  Parry  (w),  the  testator  gave  property  to  his  wife  for  "  Wish  and 
life,  with  remainder  to  his  nephew  for  life,  and  then  stated  it  to  be  '^^l"^^'- 


death  she  will  leave  the  sums  as  I  have 
directed  heretofore."  E.  K.  made  a 
will  by  which  she  confirmed  the  be- 
quests made  by  her  sister's  will,  and 
gave  various  legacies  out  of  her  own 
property,  and  declared  that  all  legacies 
to  married  women  should  be  for  their 
separate  use.  It  was  held  by  Jessel, 
M.R.,  that  E.  K.  had  power  to  bequeath 
a  share  of  the  3,000/.  to  J.  K.'s  married 
daughter  S.  for  her  separate  use.  It  is 
submitted  that  the  decision  is  not  in 
accordance  with  principle  :  it  implies 
that  a  precatory  trust  differs  in  its  effect 
from  a  direct  trust. 

(t)  Arab.  520 ;  s.c.  nom.  Macey  v. 
Shurmer,  1  Atk.  389.  See  also  Wynne 
V.  Hawkins,  1  Br.  C.  C.  179 ;  Parsons 
V-  Baker,  18  Ves,  476 ;  Malone  v,  O'Con- 


nor, 2  LI.  &  Go.  465. 

{«)  2  Mad.  458. 

(«)  2  Ves.  jun.  333,  529 ;  see  also 
Paul  V.  Compton,  8  Ves.  380 ;  Ford  v. 
Fowler,  3  Beav.  146 ;  Knott  v.  Cottee,  2 
Phil.  192  ;  Gholmondeley  v.  Cholmonde- 
ley,  14  Sim.  590.  Under  the  circum- 
stances in  Meggison  v.  Moore,  2  Ves. 
jun.  630,  "  recommend  "  was  held  not 
to  create  a  trust ;  and  as  to  the  proper 
meaning  of  the  word  see  Johnston  v. 
Rowlands,  2  De  G.  &  S.  356. 

{w)  5  Sim.  138,  2  My.  &  K.  138.  See 
Broad  v.  Bevan,  1  Russ.  511,  n.  See 
also  Wihon  v.  Bell,  L.  E.,  4  Ch.  581, 
where  the  devise  was  to  the  son  for  life, 
with  a,  direction  that  his  sister  should 
reside  with  and  be  maintained  by  him. 
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his  particular  wish  and  request,  that  his  wife,  and  another  person 
who  took  nothing  undej  the  will,  should  superintend  and  take  care 
of  the  education  of  the  nephew,  so  as  to  fit  him  for  any  respectable 
employment ;  and  it  was  decided  by  Lord  Brougham,  affirming 
the  decision  of  Sir  L.  Shadwell,  that  the  nephew  was  entitled  to 
be  educated  and  maintained  out  of  the  income  of  the  property 
given  to  the  widow  till  he  attained  the  age  of  twenty-one  :  the 
duty  was  to  be  performed  by  means  of  the  fund  given. 

Trusts,  or  powers  in  the  nature  of  trusts,  have  also  been  held  to 
be  created  by  the  following  expressions :  "I  desire  him  to  give"  (x) ; 
"  I  hereby  request "  (y) ;  "  I  beg  "  (z) ;  "  it  is  my  dying  request "  (a) ; 
"  empower  and  authorise  her  to  settle  and  dispose  of  the  estate  to 
such  persons  as  she  shall  think  fit  by  her  will,  confiding  in  her  not 
to  alienate  the  estate  from  my  nearest  family  "  (6) ;  "  in  the  full 
behef "  (c) ;  "  advise  him  to  settle  "  (d) ;  "  this  is  my  last  wish  "  (e) ; 
"  my  dying  wish  "  (/) ;  "  require  and  entreat "  {g) ;  "  trusting  "  (h) ; 
"  recommend  "  (i) ;  "  trusting  that  he  will  preserve  the  same,  so 
that  after  his  decease  it  may  go  and  be  equally  divided,  &c. "  (/) ; 
"  well  knowing  "  (k) ;  "  under  the  conviction  that  she  will  dispose, 
&c."  (I) ;  "  to  be  at  her  disposal  to  apply  the  same  "  (m) ;  and  by 
a  direction  to  trustees  to  convey  to  the  eldest  son  at  twenty- 
one,  "  but  so  that  the  settler's  wish  and  desire  may  be  observed, 
which  ifi  hereby  declared,  that  the  other  children  may  be  allowed 
to  participate  "  (n). 

Owing  to  the  change  in  the  principles  of  construction  applicable 
to  precatory  trusts,  many  of  the  cases  above  referred  to  would 


{x)  Mason  v.  Liwbury,  cited  in  Ver- 
non V.  Vernon,  Amb.  4 ;  Harding  v. 
Glyn,  1  Atk.  469.  See  Medlicot  v. 
Bowes,  1  Ves.  sen.  207. 

(y)  Nowlan  v.  NelUgan,  1  Br.  C.  C. 
489;  Ead,e  v.  Bade,  5  Madd.  118; 
Shelley  v.  Shelley,  L.  R.,  6  Eq.  540. 

(«)  Corbet  v.  Corbet,  Ix.  E.,  7  Eq.  456. 

(o)  Pierson  v.  Garnet,  2  Br.  C.  C.  38, 
226  ;  and  see  Re  O'Bierne,  1  J.  &  Lat. 
352. 

(6)  Griffiths  v.  Evan,  5  Beav.  241. 
The  devise  to  the  donee  of  the  power 
was  in  tail ;  if  it  had  been  in  fee,  a 
trust  would  scarcely  have  been  created 
without  the  word  "  confiding ";  see 
Brook  V.  Brook,  3  Sm.  &  Gif.  280 ; 
Alexander  v.  Alexander,  2  Jur.  N.  S.  898. 

(c)  Fordham  v.  Speight,  23  W.  R.  782. 

(d)  Parker  v.  Bolton,  5  L.  J.  N.  S.  Ch. 
98.  But  in  Teasdale  v.  Braithwaits 
(5  Ch.  D.  630)  a  declaration  by  the  tes- 
tator of  a  wish  that  his  daughter  should 


settle  property  on  herself  was  held  not 
to  be  binding  on  her ;  and  compare  Re 
Crawshay,  43  Ch.  D.  615. 

(e)  Hinxman  v.  Poynder,  5  Sim.  546. 

(/)  Godfrey  v.  Godfrey,  11  W.  R.  554. 

(g)  Taylor  v.  George,  2  V.  &  B.  378. 

(A)  Pilkington  v.  Boughey,  12  Sim. 
114. 

(i)  Tihbits  v.  Tibbits.  19  Ves.  656. 
Jao.  317. 

(j)  Baker  v.  Mosley,  12  Jur.  740. 

(k)  Briggs  v.  Penny,  3  De  G.  &  S.  539, 
3  M.  &  Gord.  546  ;  per  Wood,  V.-C, 
Johns.  289.  Briggs  v.  Penny  was  dis- 
sented from  in  Stead  v.  Mellor  (5  Ch.  D. 
225)  and  Clancarty  v.  Glancarty,  31  L. 
R.  Ir.  530. 

(/)  Barnes  v.  Grant,  26  L.  J.  Ch.  92, 
But  see  post,  pp.  873,  874. 

(m)  Salusbury  v.  Denton,  3  K.  &  J. 
529. 

(n)  Liddard  v.  Liddard,  28  Bea.  266. 
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probably  not  be  followed  at  the  present  day.     But  before  dealing    chap.  xxiv. 
with  the  recent  cases  it  may  be  convenient  to  refer  to  some  rules, 
restricting  the  creation  of  precatory  trusts,  which  are  to  be  found 
even  in  the  older  decisions. 

For  example,  if  the  testator's  language  amounts  merely  to  a  general  Mere 
expression  of  goodwill  towards  the  objects  in  question,  and  does  of^^jne^s 
not  intimate  any  definite  disposing  intention  in  their  favour,  as  not  sufficient, 
where  he  adds,  "  I  have  no  doubt  but  A.  B.  (the  legatee)  wiU  be 
kind  to  my  children,"  such  words  are  inoperative  to  qualify  the 
legatee's  interest  (o). 

Another  rule  is  that  a  precatory  trust  will  not  be  created  unless  Certainty  in 
its  objects  are  pointed  out  by  the  testator  with  sufficient  certainty.  *'^®  object. 
"  Vagueness  in  the  object  is  regarded  as  evidence  that  no  trust  was 
intended  to  be  created"  (f).  In  cases  of  this  kind  the  question 
sometimes  arises  whether  property  which  is  given  to  A.  is  in- 
tended (i.)  to  be  held  by  A.  for  his  absolute  benefit,  unfettered  by  any 
trust  (q) ;  or  (ii.)  to  be  held  upon  trust  for  other  persons,  exclusive 
of  A.  (r) ;  or  (iii.)  upon  trust  for  A.  and  other  persons.  The  last  question 
generally  arises  where  the  testator  states  the  motive  or  purpose  of 
the  gift ;  as  where  property  is  given  to  A.  in  order  to  maintain  or 
provide  for  some  other  person  or  persons.  The  cases  are  discussed 
in  a  subsequent  part  of  this  chapter  (s).  Reference  is  also  made  to 
the  important  difference  between  those  cases  in  which  uncertainty 
in  the  object  prevents  a  precatory  trust  from  being  created,  and 
those  in  which  a  trust  is  created,  but  cannot  take  effect  in  the  way 
intended  by  the  testator  by  reason  of  the  objects  not  being  defined 
with  sufficient  certainty  (t). 

On  the  principle  above  stated,  namely,  that  vagueness  in  the 
object  is  an  indication  that  no  trust  was  intended  to  be  created, 
a  suggestion  that  the  legatee's  family  or  relations  should  benefit 
by  the  gift,  is  not  sufficient  to  create  a  trust  (u). 

The  question  was  much  discussed  in  the  case  of  Wrightv.  Atkyns  {v),   WHghi  v. 
where  the    testator  devised  freehold  and  leasehold   property  to  ^%"«- 
his  mother  and  her  heirs  for  ever,  "  in  the  fullest  confidence  "  that 

(o)  Buggens  v.  Yeates,  8  Vin.  Abr.  72,  (r)  As  in  Massey  v.  Sherman,  supra, 

pi.  27  ;  Pope  v.  Pope,  10  Sim.  1  ;  Greene  p.  869. 

V.  Greene,  Ir.  R.,  3  Eq.  629 ;  ("  deal  justly  (s)  Infra,  p.  892. 

and  properly  ") ;  Ellis  v.  Ellis,  23  W.  R.  (<)  Infra,  p.  880. 

382  ("  do  justice  to  ").  (u)  Harland  v.  Trigg,  1  Br.  C.  C.  142, 

(p)  Per  Lord    Truro    in    Briggs    v.  and  cases  cited  in  note  {k)  infra. 

Penny,  3  Mao.  &  G.,  at  p.  555.     See  also  («)  17  Ves.  255,  19  Ves.  299  ;  T.  & 

Bernard  v.  Minshull,  John.  276 ;   Har-  R.   143  ;  Sugden's  Law  of  Prop.,  376. 

land  V.  Trigg,  1  Br.  C.  C.  142  ("  hoping  The  case  was  referred  to  in  detail  in  Ee 

he  will  continue  them  in  the  family  ").  Williams,  [1897]  2  Ch.  12. 

iq)  Infra,  p.  895. 
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after  her  decease  she  would  devise  the  property  to  his  family,  but 
owing  to  the  form  which  the  litigation  took,  the  question  whether 
these  words  created  a  trust,  and  if  so  in  whose  favour,  was  never 
decided. 

On  the  same  principle,  where  a  testator  gives  property  to  A. 
"  having  confidence  "  that  he  will  dispose  of  it  in  accordance  with 
his  wishes,  and  the  testator  does  not  communicate  any  wishes  of 
a  definite  nature,  no  trust  is  created  (w). 

There  must  also  be  a  definite  subject.  Thus,  in  Re  Moore  (x)  a 
testator  gave  a  fund  in  trust  for  his  three  sisters,  adding  :  "  They 
are  hereby  enjoined  to  take  care  of  my  nephew  J.  as  may  seem  best 
in  the  future  "  :  it  was  held  by  Kay,  J., 'that  these  words  were  too 
indefinite  to  create  a  trust  in  favour  of  the  nephew  ;  if  there  had 
been  a  direction  to  maintain  him,  the  case  might  have  been  differ- 
ent (y).  So  if  a  testator  gives  property  to  A.  absolutely,  with  a 
direction  that  he  will  at  his  death  leave  the  "  bulk  "  or  "  remainder  " 
of  it  to  B.  :  this  direction  is  too  vague  to  create  a  precatory  trust  (z). 
Other  instances  of  trusts  being  void  for  uncertainty  in  the  subject 
are  referred  to  elsewhere  (a).  The  doctrine  was  recognized  in 
Horwood  V.  West  (b),  where  a  testator  recommended  his  wife  to  give 
by  her  wUl  what  she  should  die  possessed  of  under  his  wUl  in  a 
certain  manner ;  Sir  J.  Leach,  V.-C,  assumed  that  if  these  words 
had  been  uncontrolled  by  the  context,  the  trust  must  have  been  void 
for  uncertainty  ;  but  he  thought  that  it  was  evident,  from  a  direc- 
tion in  the  will  to  the  wife  to  secure  to  herself,  on  a  second  marriage, 
whatever  she  should  possess  by  virtue  of  his  will,  that  the  testator 
intended  the  trust  in  question  to  be  co-extensive  with  such  direction, 
i.e.,  to  extend  to  aU  the  property  the  wife  derived  from  the  testator. 

Expressions  sufficient  per  se  to  create  a  trust  may  be  deprived  of 
their  effect  by  a  context  expressly  declaring  (c),  or  by  implication 
showing,  that  no  trust  was  intended.  Thus,  where  a  testator  gave 
his  property  to  A.  and  declared  express  trusts  of  part  of  it,  and 
requested  that  the  residue  should  be  applied  in  a  certain  way,  it 


(w)  Seid  V.  Atkinaon,  Ir.  R.,  5  Eq. 
373 ;  Oreagh  v.  Murphy,  Ir.  R. ,  7  Eq.  182. 
As  to  the  creation  of  a  power  to  carry 
out  the  wishes  of  a  testator,  see  Me 
Hetley,  [1902]  2  Ch.  866,  cited  in  Chap. 
XXIII. 

(x)  55  L.  J.  Ch.  418. 

{y)  See  Broad  v.  Sevan,  post,  p.  876, 
n.  (e). 

(2)  Lechmere  v.  Lavie,  2  My.  &  K. 
197,  referred  to  below,  p.  877  ;  Made  v. 
Made,  5  Madd.   118;  Palmer  v.   Sim- 


monds,  2  Dr.  221  ;  Parnall  v.  Parnall, 
9  Ch.  D.  96  ;  Mussoorie  Bank  v.  Raynor, 
7  A.  C.  321. 

(a)  Hudson  v.  Bryant,  1  Coll.  681  ; 
Flint  V.  Hughes,  6  Bea.  342  ;  Cowman  v. 
Harrison,  22  L.  J.  Ch.  993 ;  Bland  v. 
Bland,  2  Cox,  349,  and  other  oases  cited 
supra,  p.  462. 

(b)  1  Sim.  &  St.  387. 

(c)  Young  v.  Martin,  2  Y.  &  C.  C.  C. 
582. 


WHAT   WORDS   WILL   CREATE   A  TRUST.  873 

was  held  that  this  expression  of  wish  did  not  create  a  trust  (d).  So  chap,  xxiv. 
if  a  testator,  after  settling  a  fund  on  his  daughters  and  their  children, 
by  codicil  revokes  that  bequest  on  account  of  the  inconvenience  of 
having  the  money  tied  up,  and  leaves  the  property  "  to  be  disposed 
of  by  the  husbands  for  the  good  of  their  famiUes  "  :  no  trust  will  be 
created  in  favour  of  the  wives  and  children ;  otherwise  the  incon- 
venience complained  of  would  continue  (e). 

Again,  the  idea  of  a  trust  may  be  excluded  if  the  donee  is  given  a  Discretion, 
wide  discretion  as  to  the  disposition  of  the  property  (/). 

And  where  the  words  of  a  gift  expressly  point  to  an  absolute  Whore  the  gift 
enjoyment  and  power  of  disposition  by  the  donee  himself  (g),  the  pjetjatorv  ' 
natural  construction  of  subsequent  precatory  (h)  words  is  that  they  words  do  not 
express  the  testator's  belief  or  wish  without  imposing  a  trust. 

Thus,  in  Meredith  v.  Heneage  (i),  where  the  testator,  after  having 
given  his  real  and  personal  estate  in  the  fullest  terms  to  his  wife, 
declared  that  he  had  devised  the  whole  of  his  real  and  personal 
estate  to  his  wife,  "  unfettered  and  unlimited,"  in  full  confidence, 
and  with  the  firmest  persuasion  that  in  her  future  disposition  and 
distribution  thereof  she  would  distinguish  the  heirs  of  his  late  father 
by  devising  and  bequeathing  the  whole  of  his  said  estate  together 
and  entire  to  such  of  his  said  father's  heirs  as  she  might  think  best 
deserved  her  preference ;  it  was  held  in  D.  P.  that  the  wife  was 
absolutely  entitled  for  her  own  benefit.  Lord  Eldon  considering 
that  the  testator  intended  to  impose  a  moral  but  not  a  legal  obHga- 
tion  on  his  wife  ;  for  which  he  relied  much  (as  did  also  Lord  Redes- 
dale)  on  the  words  "  unfettered  and  unlimited."  Lord  Eldon  also 
adverted  to  the  great  difficulty  of  reconciling  the  testator's  direction 
that  the  estate  should  go  "  entire  "  with  his  direction  respecting  its 
"  distribution  "  (j). 

A  similar  construction  has  been  placed  on  a  gift  to  the  testator's 

(d)  House  V.  House,  23  W.  E.  22;  mick  v.  Grogan,   L.  R.,   4   H.  L.  82; 
Shepherd  v.  Nottidge,  2  J.  &  H.  766.  Sullivan  v.  Sullivan,  [1903]  1  Ir.  R.  193 

(e)  Alexander  v.   Alexander,  2   Jur.  ("  you   may   modify  it  if   you   think 
N.  S.  898,  not  appealed  on  this  point,  desirable  "). 

6  D.  M.  &  G.  593.  (?)     "  Absolute  "    property     means 

(/)  As  in  Curtis  v.  JRippon,  5  Madd.  not  only  urJimited  in  estate,  but   un- 

434  ("  remembering  always  the  Church  fettered    by  trust   or  condition  :    per 

of  God  and  the  poor  ") ;  Hoy  v.  Master,  James,  V.-C.,  Irvine  v.  Sullivan,  L.  R., 

6  Sim.  658 ;   White  v.  Briggs,  15  Sim.  8    Eq.    673 ;    and    per    Wood,    V.-C, 

33 ;   £lx  parte  Payne,  2  Y.  &  C.  636 ;  Godfrey  v.  Godfrey,  2  N.  R.  16. 
Huskisson  v.  Bridge,  15  Jur.  738   ("  in  (h)  Seous,  if  the  words  are  impera- 

any    other    way    most    agreeable     to  live,  Bonser  v.  Kinnear,  2  Giff.   195 ; 

herself  ") ;  per  Wood,  V.-C,  in  Bernard  Evans  v.  Evans,  12  W.  R.  508  ;  Curtis 

V.  Minshull,  Johns,  at  p.  287 ;  Eaton  v.  v.  Graham,  ib.  993. 
Watts,   L.    R.,  4  Eq.  151  ("  to  dispose  (i)  1  Sim.  542,  10  Pri.  306. 

of  as  he  thinks  fit  ") ;  Me  Bond,  4  Ch.  (?)  See  also  Lefroy  v.  Flood,  4  Ir.  Ch. 

D.    238    ("  quite    at    liberty  ") ;     Be  B,.  1 ;  Re  Bond,  4  Ch.  D.  238. 
Harbison,  [1902]  1  Ir.  R.  103;  McGor- 
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wife  "  for  her  own  use  and  benefit,"  coupled  with  a  suggestion  that 
she  should  dispose  of  it  amongst  her  children  or  family  (k) ;  and  on 
a  gift  to  the  testator's  wife  to  be  disposed  of  "  by  her  will  in  such 
way  as  she  shall  think  proper,"  with  a  recommendation  to  her  to 
dispose  of  one  moiety  among  her  own  relations,  and  the  other  among 
such  of  his  own  as  she  should  think  proper  (l) ;  and  on  a  gift  to  the 
testator's  wife  for  her  absolute  use  and  benefit,  "  trusting  that  she 
wiU  do  justice  to  any  children  we  may  have  "  (m). 

The  subject  of  gifts  of  this  nature  is  considered  more  in  detail  in 
a  subsequent  part  of  this  chapter  (n). 
Mai-  It  remains  to  notice  the  case  of  Ware  (or  Wace)  v.  Mallard  (o), 
where  the  testator  devised  and  bequeathed  all  his  real  and  personal 
property  to  his  wife,  her  heirs,  executors,  administrators  or  assigns, 
to  and  for  her  sole  use  and  benefit,  in  full  confidence  that  she  would 
in  every  respect  appropriate  and  apply  the  same  unto  and  for  the 
benefit  of  all  his  children.  Sir  J.  Parker,  V.-C,  decided  that  the 
widow  took  a  life  estate  with  a  power  of  appointment  among 
the  children.  No  reasons  are  reported.  If  the  words  "  in  full  con- 
fidence," &c.,  created  a  trust,  it  is  difficult  to  see  how  the  widow 
could  take  any  beneficial  interest  whatever  :  and  if  they  did  not,  it 
is  equally  difficult  to  understand  how  she  could  be  entitled  to  less 
than  the  whole. 

The  authority  of  the  V.-C.  has  given  some  currency  to  this 

—  questioned,  decision  (p).    But  the  better  opinion  is,  that  in  such  a  case  no  trust 

is  imposed  on  the  widow.     In  the  first  place,  the  words  "  for  her 

sole  use  and  benefit "  prima  facie  exclude  the  notion  of  a  trust  (q), 


(4)  Williams  v.  Williams,  1  Sim.  N. 
S.  358.  See  also  Webb  v.  Wools,  2  Sim. 
N.  S.  267  ;  White  v.  Briggs,  15  Sim.  33  ; 
Be  Bond,  i  Ch.  D.  238  ;  Parnall  v.  Par- 
nail,  9  Cli.  D.  96 ;  and  the  following 
cases  bearing  on  the  subject.  Winch  v. 
Brutton,  14  Sim.  379 ;  Bardswell  v. 
Bardswell,  9  Sim.  319 ;  Hushisson  v 
Bridge,  15  Jur.  738 ;  Fox  v.  Fox,  27 
Beav.  301  ;  Green  v.  Marsden,  I  Drew. 
646  ;  M'Culloch  v.  M'Culloch,  11  W>  E. 
504. 

(I)  Johnston  v.  Rowlands,  2  De  G.  & 
S.  356.  See  also  Pope  v.  Pope,  10  Sim. 
1  ;  M'Alinden  v.  M'Alinden,  Ir.  R.,  11 
Eq.  219  ;  Morrin  v.  Morrin,  19  L.  R.  Ir. 
37.  The  cases  of  Wood  v.  Cox  ( I  Keen, 
317,  2  Myl.  &  Cr.  684)  and  Irvine  v. 
StiUivan  (L.  R.,  8  Eq.  673)  are  some- 
times referred  to  as  bearing  on  the 
subject,  but  they  seem  to  the  editor  to 
relate  more  properly  to  the  matters 
treated  of  in  the  subsequent  sections  of 


this  chapter  (post,  pp.  895). 

(m)  miis  V.  Ellis,  23  W.  R.  382. 

(re)  Post,  p.  895. 

(o)  21  L.  J.  Ch.  355,  16  Jur.  492. 

(p)  Gully  V.  Cregoe,  24  Beav.  185 
Shovelton  v.  Shovelton,  32  Beav.  143 
Curnick  v.  Tucker,  L.  R.,  17  Eq.  320 
Le  Mar  chant  v.  Le  Mar  chant,  L.  R.,  18 
Eq.  414.  Curnick  v.  Tucker  and  Le 
Marchant  v.  Le  Marchant  were  not  fol- 
lowed by  Jessel, M.R., in  Be  Hutchinson 
and  Tenant,  8  Ch.  D.  540,  cited  post. 
In  Godfrey  'v.  Godfrey,  11  W.  R. 
554,  Wood,  V.-C,  refused  to  decide 
what  interests  the  widow  and  children 
took.  It  seems  doubtful  whether  in 
Curnick  v.  Tucker  a  dictum  of  Kin- 
dersley,  V.-C,  in  Palmer  v.  Simmonds, 
2  Drew.  221,  was  correctly  interpreted 
as  a  surrender  by  him  of  the  principle 
which  he  enforced  in  Webb  v.  Wools. 

(q)  See    Williams   v.    Williams,   and 
other  cases  cited  supra. 
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and  in  the  second  place,  the  tendency  at  the  present  day  is  not  to    chap,  xxiv. 

imply  a  trust  from  such  words  as  "  in  full  confidence."    Thus,  in 

Re  Hutchinson  and  Tenant  (r),  where  a  testator  gave  all  his  real 

and  personal  estates  to  his  "  dear  wife  absolutely,  with  fuU  power 

for  her  to  dispose  of  the  same  as  she  may  think  fit  for  the  benefit 

of  my  family,  having  full  confidence  that  she  will  do  so,"  it  was 

held  by  Sir  G.  Jessel,  M.R.,  that  the  wife  took  absolutely.     He 

considered  the  case  undistinguishable  from  Lambe  v.  Eames  (s), 

where  a  testator  gave  his  estate  to  his  widow  "  to  be  at  her  disposal 

in  any  way  she  may  think  best  for  the  benefit  of  herself  and  family," 

upon  which  a  strong  opinion  was  expressed  by  the  L.JJ.  that  no 

trust  was  created  ;  but  assuming  that  there  was,  it  could  not  be 

extended  to  mean  a  trust  for  the  widow  for  life,  with  remainder  for 

the  children  in  such  shares  as  she  might  think  fit  to  direct  (t). 

It  should  be  observed  that  in  some  of  the  cases  where  Sir  J. 
Parker's  construction  has  prevailed,  there  has  been  a  reference  to 
the  donee's  death  as  the  time  when  the  recommended  disposition 
was  to  take  effect  (u) ;  and  this  may  have  been  taken  as  marking 
the  point  of  time  when  the  interest  of  the  other  beneficiaries  was 
to  commence,  as  well  as  negativing  the  widow's  right  to  dispose 
of  the  corpus  in  her  lifetime  (v).  But  the  distinction  is  discoun- 
tenanced by  Meredith  v.  Heneage,  and  Johnston  v.  Rowlands,  and 
in  expressing  his  dissent  from  the  construction  in  question.  Sir 
G.  Jessel  drew  no  distinction  between  the  cases  where  such  a 
reference  existed  and  where  it  did  not  {w). 

In  Re  Byrne's  Estate  {x)  the  testator  gave  property  to  his  wife 
"  to  be  held  by  her  for  her  own  and  all  my  children's  use  and  benefit. 
But  I  leave  it  entirely  in  her  power  to  fix  the  portion  that  each  of 
my  children  is  to  get  out  of  my  property."  It  was  held  that  this  did 
not  impose  a  precatory  trust  on  the  wife,  but  that  she  was  a  trustee 

(r)  8  Ch.  D.  540.  14  Sim.  590  (but  here  the  words  were 

(a)   L.    R.,    6    Ch.    597.     See    also  only  "  to  be  hers  independent  of  her 

Mackett  v.  Mackett,  L.  R.,  14  Eq.  49  ;  husband  " — as  to  which  see  also  Stvhbs 

Re  Adams  and  Kensington   Vestry,  27  v.  Sargon,  3  My.  &  Cr.  513). 

Ch.  D.  394  ;  Mussoorie  Bank  v.  Raynor,  (v)  In  Hart  v.  Tribe,  18  Beav.  215, 

7  App.  Ca.  321.     These  cases  are  re-  1  I).  J.  &  S.  418,  there  was  an  express 

ferred  to  again,  post.  "  recommendation  "  not  to  do  so. 

(t)  See  Re  Holy's  Trusts,  23  L.  R.  {w)  It  should  be  noticed  that  in  Ford- 

Ir.    130,  where  the  legatee  (a  married  ham  v.  Speight  (23  W.  R.  782)  there  was 

woman)  predeceased  the  testator,  and  a  gift  of  property  to  the  testator's  wife 

it  was   held   that    the   children    were  absolutely,  in  the  full  belief  that  she 

entitled :    the     question    whether    the  would  so  dispose  of  it  by  deed,  will  or 

mother  took  a  life  interest  therefore  did  otherwise  that  at  her  decease  the  whole 

not  arise.     In  that  case  the  trust  was  might  be  equally  divided  between  his 

imperative.  children,  and  Jessel,  M.R.,  held  that 

(u)  QvMy  V.  Cregoe,  24  Beav.  185  ;  Le  this  created  a  trust  for  the  children. 

Marchant  v.  Le  Marchant,  L.  R.,  18  Eq.  (x)  29  L.  R.  Ir.  250. 
414;  Gholmondeley     v.     Cholmondeley, 
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for  herself  and  the  children,  with  a  large  discretionary  power  of 
determining  the  children's  portions.  The  case  somewhat  resembled 
Crockett  v.  Crockett  (y). 

Another  important  restriction  on  the  doctrine  of  precatory  trusts 
was  laid  down  by  Sir  R.  P.  Arden  in  Malim  v.  Keighley  {z),  in  stating 
the  general  principle  with  regard  to  precatory  trusts :  "  Wherever 
any  person  gives  property,  and  points  out  the  object,  the  property, 
and  the  way  in  which  it  shall  go,  that  does  create  a  trust  (a),  unless 
he  shews  clearly  that  his  desire  expressed  is  to  be  controlled  by 
the  party,  and  that  he  shall  have  an  option  to  defeat  it."  This 
qualification  was  approved  by  the  House  of  Lords  in  Knight  v. 
Boughton  (b),  and  the  decisions  in  several  other  cases  have  turned, 
wholly  or  partially,  on  it  (c). 


Limits  of 
the  doctrine 
of  precatory 
trusts. 


Instances  of 
words  being 
too  indefinite 
to  create 
a  trust. 


With  regard  to  the  general  doctrine  of  precatory  trusts,  doubts 
began  to  arise,  even  in  Mr.  Jarman's  day,  whether  it  had  not  been 
carried  too  far ;  he  remarks  (d),  with  reference  to  the  words 
which  in  Broad  v.  Bevan  (e)  were  held  to  create  a  trust :  "  Recent 
cases  suggest  a  doubt  whether  such  words  would  now  receive  a 
similar  construction,  for  the  Courts  seem  to  be  sensible  that  they 
have  gone  far  enough  in  investing  with  the  efficacy  of  a  trust  loose 
expressions  of  this  nature,  which,  it  is  probable,  are  rarely  intended 
to  have  such  an  operation.  Accordingly  we  find,  of  late,  a  more 
strict  and  uniform  requisition  of  definiteness  in  regard  to  both  the 
subject-matter  and  objects  of  the  intended  trust,  than  can  be  traced 
in  some  of  the  earlier  adjudications."  The  cases  referred  to  by 
Mr.  Jarman  are  Curtis  v.  Rifpon  (/),  Abraham  v.  Alman  (g),  Sale  v. 
Moore  (h),  Meredith  v.   Heneage  {i),  Benson,  v.  Whittam  (j),  Hoy 


(y)  2  Ph.  553  :  post,  p.  893. 

(2)  2  Ves.  jun.  333. 

(a)  "  Everything  in  that  passage,  to 
my  mind,  turns  upon  the  emphasis 
which  is  to  be  attributed  to  this  expres- 
sion, '  the  way  in  which  it  shall  go.'  If 
it  means  '  the  way  in  which  it  shall  go  ' 
— imperatively — ^I  do  not  quarrel  with 
it ;  "  per  Lindley,  L.J.,  in  Re  Hamil- 
ton, [1895]  2  Ch.  at  p.  372. 

(6)  11  a  &  F.  513. 

(c)  Ex  parte  Payne,  2  Y.  &  C.  636  ; 
Curtis  V.  Eippon,  5  Madd.  434  ;  Hotise 
V.  House,  31  L.  T.  427 ;  Greene  v. 
Greene,  Ir.  R.,  3  Eq.  629 ;  Lefroy  v. 
Flood,  4  Ir.  Ch.  R.  1  ;  Re  Harbison. 
[1902]  1  Ir.  R.  103. 

{d)  First  ed.  p.  338. 

(e)  1  Rusa.  511,  n.  In  that  case  the 
testator  bequeathed   to   his   daughter 


Ann  a  small  annuity,  and  proceeded  : 
"  I  also  order  and  direct  my  son  Joseph 
to  take  care  of  and  provide  for  my  said 
daughter  Ann  during  her  life "  ;  he 
bequeathed  all  his  property  to  Joseph, 
and  appointed  him  sole  executor : 
Plumer,  M.R.,  held  that  the  daughter 
was  entitled  to  have  a  provision  made 
for  her  out  of  the  residue  in  addition  to 
the  annuity.  Compare  the  case  of  Re 
Moore,  ante,  p.  872,  in  which  Kay,  J., 
referred  to  and  distinguished  Broad  v. 
Bevan. 

(/)  5  Madd.  434. 

(?)  1  Russ.  509. 

(h)  1  Sim.  534.  See  also  Reeves  v. 
Baker,  18  Beav.  372. 

(i)  1  Sim.  542. 

(l)  5  Sim.  22. 
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V.  Master  (k),  Lechmere  v.  Lavie  (l),  Horwood  v.  West  (m),  and  Ex    chap,  xxiv. 
parte  Payne  (n). 

Some  of  these  cases  proceeded  on  the  principle  that  even  where 
the  words  used  by  the  testator  to  express  his  wishes  would,  on 
the  authority  of  the  decisions  above  referred  to  (o),  be  sufficient 
to  create  a  trust,  they  will  not  have  this  effect  if  the  subject-matter 
of  the  trust  is  not  defined  with  certainty.  There  are  other  cases 
to  the  same  efEect  (p).  Indeed,  the  rule  is  expressly  recognized  in 
all  statements  of  the  general  doctrine  of  precatory  trusts  (q). 

After  discussing  the  cases  above  referred  to,  Mr.  Jarman  makes  Mr.  Jarman's 
the  following  remarks  (r)  :  "  Such,  then,  is  the  long  train  of  decisions  the'oMer"^"" 
arising  from  the  neglect  of  testators  clearly  to  distinguish  between  "^^s. 
expressions  which  are  meant  to  impose  a  trust  or  obhgation,  and 
those  which  are  intended  merely  to  inculcate  the  discharge  of  a 
moral  duty.  At  one  period  the  Courts  seem  to  have  been  so  astute 
in  detecting  an  intention  to  create  a  trust  when  wrapped  in  the 
disguise  of  vague  and  ambiguous  expressions,  as  almost  to  take 
from  a  testator  the  power  of  intimating  a  wish  without  creating  an 
obligation,  unless,  indeed,  by  the  use  of  words  distinctly  negativing 
the  contrary  construction.  But  though  a  sounder  principle  now  pre- 
vails, the  practitioner  will  perceive,  in  the  state  of  the  authorities, 
the  strongest  incentive  to  caution  in  the  employment  of  words  which 
may  give  rise  to  a  question  of  this  nature.  If  a  trust  is  intended 
to  be  created,  this  should  be  done  in  clear  and  explicit  terms  ;  and 
if  not,  any  request  or  exhortation  which  the  testator  may  choose 
to  introduce,  should  be  accompanied  by  a  declaration,  that  no  trust 
or  legal  obligation  is  intended  to  be  imposed." 

Since  Mr.  Jarman  wrote,  the  reluctance  of  the  Courts  to  construe  Modern 
vague  expressions  of  wish  or  advice  as  creating  precatory  trusts  t^eTenerar 
has  increased.     In  Lambe  v.  Eames  (s),  James,  L.J.,  said  :  "  In  doctrine. 

(it)  6  Sim.  568.  requisition  must,  however,  depend  on 

(I)  2  My.   &  K.   197.     Mr.   Jarman  circumstances,  Bonser  v.  Kinnear,  2  Gif . 

points   out  (first  ed.  p.  341)  that  the  195) ;  Quayle  v.  Davidson,  12  Moo.  P. 

language  of  the  will  in  this  case  brought  C.  C.  268;  Mavd  v.  Maud,  27  Beav.  615 ; 

it   within  the  principle  of    Wynne  v.  Scott  v.  Key,  35  Beav.  291  (as  to  one- 

Hawkins,  and  the  other  cases  referred  third) ;   but  see  Malone  v.    O'Gonner, 

to  ante,  p.  869.  2  LI.  &  Go.  465. 

(m)  1  Sim.  &  St.  387.    This  case  is  re-  (o)  Ante,  p.  869. 

ferjed  to  above,  p.  872.  {p)  Bade   v.    Eade,    5   Madd.    118; 

(«)  2  Y.  &  C.  636.     See  also  Knight  v.  Palmer  v.  Simmonds,  2  Dr.  221.     See 

Knight,  3  Beav.  148 ;  s.c.  nom.  Knight  also  Williams  v.  Williams,  1  Sim.  N.  S. 

V.  Boughton,  11  CI.  &  Kn.  513 ;  Lefroy  358. 

V.  Flood,  4  Ir.  Ch.  Eep.  1  (in  which  great  (?)  Ante,  p.  871. 

reUance  was  placed  on  the  fact  that  the  (r)  First  ed.  p.  344. 

approbation  of  the  devisee  was  required  («)  L.  R.,  6  Ch.  597  ;  supra,  p.  875. 

to  the  conduct  of  the  persons  claiming  Of  course,  the  doctrine  laid  down  in 

asoestuisquetrusleit;  the  force  of  which  Lambe  v.  Eames  does  not  apply  if  the 
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Re  Adams. 


Re  Diggles. 


hearing  case  after  case  cited,  I  could  not  help  feeling  that  the 
officious  kindness  of  the  Court  of  Chancery  in  interposing  trusts, 
where  in  many  cases  the  father  of  the  family  never  meant  to  create 
trusts,  must  have  been  a  very  cruel  kindness  indeed."  The 
doctrine  thus  enunciated  was  followed  by  Jessel,  M.R.,  in  Stead  v. 
Mellor  (t)  and  Re  Hutchinson  and  Tennant  (u),  and  approved  by 
the  Judicial  Committee  in  Mussoorie  Bank  v.  Raynor  (v) ;  in  that 
case  the  testator  gave  to  his  widow  the  whole  of  his  property 
"  feeling  confident  that  she  will  act  justly  to  our  children  in  dividing 
the  same  when  no  longer  required  by  her  "  :  and  it  was  held  that 
she  took  absolutely. 

In  Re  Adams  and  the  Kensington  Vestry  (w),  a  testator  gave  all 
his  real  and  personal  estate  and  effects  to  his  wife,  "  in  fuU  confi- 
dence "  that  she  would  do  what  was  right  as  to  the  disposal  thereof 
between  his  children  either  in  her  hfetime,  or  by  will  after  her  decease. 
It  was  held  by  the  Court  of  Appeal  (affirming  the  decision  of  Pear- 
son, J.),  that  these  words  gave  to  the  widow  an  absolute  interest 
unfettered  by  any  trust.  Cotton,  L.J.,  said  :  "  I  have  no  hesita- 
tion in  saying  myself,  that  I  think  some  of  the  other  authorities 
went  a  great  deal  too  far  in  holding  that  some  particular  words 
appearing  in  a  will  were  sufficient  to  create  a  trust.  Undoubtedly 
confidence,  if  the  rest  of  the  context  shews  that  a  trust  is  intended, 
may  make  a  trust,  but  what  we  have  to  look  at  is  the  whole  of  the 
will  which  we  have  to  construe." 

In  Re  Diggles  (x),  where  a  testatrix  gave  all  her  property  to  her 
daughter,  adding  "  and  it  is  my  desire  that  she  allows  to  A.  G.  an 
annuity  of  251.  during  her  life,"  it  was  held  by  the  Court  of  Appeal 
that  the  will  created  no  trust  or  charge  as  to  the  annuity,  but  only 
a  request  to  the  daughter  making  it  merely  her  moral  duty  to  pay 
reasonable  attention  to  the  wishes  of  the  testatrix.  Bowen,  L.J.  {y), 
said  :  "  Just  as  uncertainty  of  the  property  and  object  are  reasons 
for  not  construing  the  wiU  as  creating  a  trust,  so  also  the  fact  that 
a  trust  would  cause  embarrassment  and  difficulty  is  a  reason  for 
coming  to  the  same  conclusion."  And  Fry,  L.J.,  (z)  said :  "  The 
later  cases  have  established  the  reasonable  rule  that  the  Court  is  to 
consider  in  each  particular  case  what  was  the  testator's  intention." 


language  of  the  will  is.  imperative ;  see 
-Re  Haly'a  Trusts,  23  L.  R.  Ir.  130, 
ante,   p.  875. 

(«)  5  Ch.  D.  225.  See  Glancmty  v. 
Olancmly,  31  L.  R.  Ir.  530. 

(m)  8  Ch.  D.  540,  supra,  p.  875. 

M  7  App.  Ca.  321.  As  to  the  use  of 
word  "  justice  "  in  gifts  of  this  kind,  see 


Ellis  V.  Ellis,  23  W.  R.  22. 

{w)  24  Ch.  D.  199,  27  Ch.  D.  394. 
See  also  Re  Moore,  55  L.  J.  Ch.  418,  ante, 
p.  872.  Cochrane  v.  Dundonald,  10 
T.  L.  R.  262. 

(a;)  39  Ch.  D.  253. 

iy)  Ibid,  at  p.  257. 

(z)  Ibid,  at  p.  258. 
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In  Re  Hamilton  (a)  a  testatrix  gave  legacies  to  her  two  nieces  chap,  xxiv. 
for  their  separate  use,  and  added  :  "  I  wish  them  to  bequeath  the  ji^jj^^mo^ 
same  equally  between  the  families  of  0.  and  P.,"  and  it  was  held 
by  the  Court  of  Appeal  (Lindley,  Lopes  and  Kay,  L.JJ.)  that 
no  precatory  trust  was  created.  The  principle  laid  down  in  Re 
Hamilton  was  approved  by  the  Court  of  Appeal  (Esher,  M.R.,  and 
Lopes  and  Chitty,  L.JJ.)  in  Hill  v.  Hill  (6). 

The  whole  doctrine  of  precatory  trusts  was  discussed  in  Re  Re  Williams. 
Williams  (c).  In  that  case  a  testator  gave  his  residuary  estate  to 
his  wife,  "  her  heirs,  executors,  administrators  and  assigns  abso- 
lutely, in  the  fullest  confidence  that  she  will  carry  out  my  wishes 
in  the  following  particulars,"  namely,  that  she  would  pay  the 
premiums  on  a  policy  of  insurance  on  her  life  (which  was  her  own 
property),  and  that  she  would  by  her  will  leave  the  moneys  payable 
under  the  policy  and  also  the  moneys  payable  at  the  testator's 
death  in  respect  of  a  policy  on  his  life  (which  was  the  testator's 
property)  to  his  daughter  Lucy,  and  he  appointed  his  wife  and 
another  person  executors  and  trustees  of  his  will :  it  was  held  by 
Lindley  and  A.  L.  Smith,  L.JJ.,  affirming  the  decision  of  Romer,  J., 
that  the  wife  was  not  put  to  her  election  as  to  her  policy,  and  that 
she  took  the  testator's  residuary  estate  absolutely,  unfettered  by 
any  condition  or  trust.     Rigby,  L.J.,  dissented  (d). 

The  present  state  of  the  authorities  on  the  subject  is  not  altogether  present  state 
satisfactory.  "  It  would,"  as  Lindley,  L.J.,  remarked  in  the  case  °*  **"^  '*"'• 
last  cited,  "be  an  entire  mistake  to  suppose  that  the  old  doctrine 
of  precatory  trusts  is  abolished.  Trusts — i.e.,  equitable  obligations 
to  deal  with  property  in  a  particular  way — can  be  imposed  by  any 
language  which  is  clear  enough  to  shew  an  intention  to  impose 
them."  The  difficulty  is  to  say  how  far  the  old  decisions  are 
binding  authorities  in  cases  where  the  language  used  is  practically 
identical.  It  cannot  be  questioned  that  the  leaning  of  the  Courts 
at  the  present  day  is  against  the  implication  of  a  trust  from  pre- 
catory words  ;  nor  can  it  be  questioned  that  this  tendency  is  a  sound 
one.  A  will  is  a  business  document,  in  which  the  use  of  diplomatic 
or  courteous  language  is  unnecessary,  and  it  is,  as  Lopes,  L.J., 
remarked  (e),  "  inconceivable  that  a  testator  who  really  meant  his 

(a)  [1895]  2  Ch.   370 ;    Re   Conolly,  daughters  for  their  absolute  use  and 

[1910]  1  Ch.  219.  benefit,  and  added  an  expression  of  her 

(6)  [1897]  1  Q.  B.  483.  "  desire  "  that  they  should  during  the 

(c)  [1897]  2  Ch.  12.  lifetime   of  their  brother  pay  him  a 

(d)  Re  Williams  was  followed  in  Re  certain  part  of  their  income. 
Oldfield,  [1904]  1  Ch.  549,  where  a  testa-  (c)  Hill  v.  Hill,  [1897]  1  Q.  B.  p.  488. 
trix   gave    her   property    to    lior    two 
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hope,  recommendation,  confidence  or  request  to  be  imperative, 
should  not  express  his  intention  in  a  mandatory  form." 

But  such  cases  do  occasionally  happen.  Thus  in  Willis  v- 
Kymer  (ee)  a  testatrix  "requested"  her  sister  to  perform  her 
wishes  expressed  in  her  wiU,  and  gave  various  directions  as  to  the 
disposition  of  her  property :  it  was  held  by  Jessel,  M.E.,  that  this 
created  a  precatory  trust. 

In  Comiskey  v.  Bowring-Hanhury  (/),  the  testator  gave  to  his 
wife  "  the  whole  of  my  real  and  personal  estate  and  property 
absolutely,  in  full  confidence  that  she  will  make  such  use  of  it  as 
I  should  have  made  myself,  and  that  at  her  death  she  will  devise 
it  to  such  one  or  more  of  my  nieces  as  she  may  think  fit ;  and  in 
default  of  any  disposition  by  her  thereof  by  her  will  or  testament, 
I  hereby  direct  that  all  my  estate  and  property  acquired  by  her 
under  this  my  will  shall  at  her  death  be  divided  among  the  sur- 
viving said  nieces."  It  was  held  by  Kekewich,  J.,  and  by  the 
Court  of  Appeal  (Vaughan  Williams  and  Stirling,  L.JJ.,  Cozens- 
Hardy,  L.J.,  dissenting)  {g),  that  the  widow  took  absolutely  for 
her  own  benefit.  But  this  decision  was  reversed  by  the  House  of 
Lords,  and  it  was  held  that  there  was  an  absolute  gift  of  the  testator's 
property  to  his  wife,  subject,  to  an  executory  gift  of  the  same  at 
her  death  to  such  of  his  nieces  as  should  survive  her,  equally,  if 
more  than  one,  so  far  as  his  wife  should  not  dispose  by  wiU  of  the 
property  in  favour  of  the  surviving  niece  or  nieces,  or  any  one  or 
more  of  them.  This  construction  (which  was  founded  on  the  whole 
will,  and  not  on  the  testator's  use  of  any  particular  words)  was 
strengthened  by  the  bequest  to  one  of  the  executors  of  "  such  sum 
not  exceeding  150L  as  my  dear  wife  may  decide  upon  "  :  if  the 
testator  intended  her  to  be  absolute  owner  of  the  property  this  gift 
was  senseless.  The  question  of  precatory  trust  did  not,  in  the 
view  taken  by  the  House  of  Lords,  arise  at  all. 


Where  no 
trust  created 
donee  takes 
absolutely. 


Whenever  it  is  a  question  whether  a  trust  has  been  created  or  not, 
the  consequence  of  holding  the  expressions  to  be  too  vague  for  the 
creation  of  a  trust  is  that  the  devisee  or  legatee  retains  the  property 
for  his  own  benefit;  and  in  this  respect  such  cases  stand  distinguished 
from  those  [h)  in  which  there  is  considered  to  be  sufficient  indica- 
tion of  the  testator's  intention  to  create  a  trust,  though  the  objects 


(ee)  1  Ch.  D.  181 ;  ante,  p.  868,  note 
(s) ;  Be  Burley,  [1910]  1  Ch.  215. 

(/)  [1905]  A.  C.  84.  See  Chap. 
XXXIII. 

((/)  Re  Hanbury,  [1904]  1  Ch.  415. 


(h)  Stubbs  V.  Sargon,  Fowler  v.  Oar- 
like, Corporation  of  Gloucester  v.  Wood 
ante,  p.  481  ;  Briggs  v.  Penny,  3  De  G 
&  S.  525 ;  3  M.  &  Gord.  546. 


trust. 
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of  it  are  uncertain  :   a  state  of  things  which,  of  course,  lets  in  the    chap.  xxiv. 
claim  of  the  residuary  devisee  or  legatee,  or  of  the  heir  or  next 
of  kin  (as  the  case  may  be),   to  the  beneficial  ownership  (i).    In 
the  latter  class  of  cases  there  is  no  uncertainty  as  to  the  intention 
to  create  a  trust,  but  merely  as  to  the  objects ;  in  the  other  class 
of  cases  it  is  uncertain  whether  any  trust  is  intended  to  be  created. 
But  inasmuch  as  uncertainty  in  the  object  furnishes  a  strong  argu- 
ment that  a  testator  did  not  intend  to  create  a  trust,  it  is  obvious 
that  the  two  classes  of  cases  are  intimately  connected  with  each 
other.     For  the  rule  that  a  certain  subject  and  a  certain  object  are  Meaning  of 
necessary  to  constitute  a  trust,  where  the  words  used  are  precatory  *'^®  ^^-^ 
only,  does  not  mean  that  the  subject  or  object  must  be  so  defined  certainty 
that  it  can  in  fact  be  ascertained  by  the  Court.     A  precatory  trust  subjeoTfor  a 

"  for  the  benefit  of ,"  or  of "  the  person  named  in  such  a  paper,"  precatory 

where  no  such  paper  is  found,  or  "  for  such  objects  as  I  have  com- 
municated to  "  the  donee,  where  no  such  communication  has  been 
made  (j),  would  completely  exclude  the  donee  from  all  beneficial 
interest,  although  it  leaves  the  object  wholly  unascertained  (k). 
But  what  is  meant  by  the  rule  is  this  :  in  ascertaining  whether  the 
precatory  words  import  merely  a  recommendation,  or  whether 
they  import  a  definite  imperative  direction  to  the  donee  as  to  his 
mode  of  dealing  with  the  property,  the  Court  will  be  guided  by  the 
consideration  whether  the  amount  he  is  requested  to  give  is  certain 
or  uncertain,  and  whether  the  objects  to  be  selected  are  certain  or 
uncertain,  and  if  there  is  a  total  absence  of  explicit  direction  as 
to  the  quantum  to  be  given,  or  as  to  the  objects  to  be  selected  by 
the  donee  of  the  property,  then  the  Court  will  infer  from  the  circum- 
stance of  the  testator  having  used  precatory  words,  expressive  only 
of  hope,  desire  or  request,  instead  of  the  formal  words  usual  for  the 
creation  of  a  trust,  that  those  words  are  used,  not  for  the  purpose 
of  creating  an  imperative  trust,  but  simply  as  suggestions  on  the 
part  of  the  testator,  for  the  guidance  of  the  donee  in  the  distribu- 
tion of  the  property  :    the  testator  placing  implicit  rehance  upon 
his  discretion  and  leaving  him  the  sole  judge  whether  he  will  adopt 
those  suggestions  or  not,  and  whether  he  will  dispose  of  the  property 
in  the  manner  indicated  by  the  testator,  or  in  any  other  manner  at 
his  absolute  discretion.     The  question  is  not  whether  the  object 

(t)  Chap.  XXI.  after  direct,  it  was  held  there  was  no 

(j)  Bernard  v.  MinghuU,  Johns.  276,  trust,   the   testator  not  having   made 

seeiSeBo^ea,  26  Ch.  D.  531.     But  where  up  his  mind  whether  he  would  make  any 

the  gift  was  subject  to  such  disposi-  such  disposition  or  not,  Fenton  v.  Haw- 

tion  thereof  or  of  any  part  thereof  as  the  kins,  9  W.  R.  300,  ante. 

testator  might  by  deed  or  writing  there-  (A)  See  n.  {h). 

J. — VOL.   I.  56 
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Gifts  for 
a  specified 
purpose. 


Where  the 
purpose  is 
the  benefit  of 
donee  alone, 
the  gift  is 
absolute. 


Principle  of 
the  oases. 


is  SO  defined  that  it  can  be  distinctly  ascertained  by  the  Court,  but 
whether  the  object  is  purposely  left  to  be  selected  by  the  donee  (I) ; 
as,  for  instance,  where  the  testator  expresses  a  desire  that  the  donees 
shall  "  distribute  the  fund  as  they  think  will  be  most  agreeable  to 
his  wishes  "  (m). 

(3)  Gifts  for  a  Specified  Purpose. — We  are  now  to  consider 
whether,  in  cases  where  words  are  added  expressing  a  purpose  for 
which  the  gift  is  made,  such  purpose  is  to  be  considered  obligatory. 

Where  the  purpose  of  the  gift  is  the  benefit  solely  of  the  donee 
himself,  he  can  claim  the  gift  without  applying  it  to  the  purpose, 
and  that,  it  is  conceived,  whether  the  purpose  be  in  terms  obligatory 
or  not.  Thus,  if  a  sum  of  money  be  bequeathed  to  purchase  for  any 
person  a  ring  (y),  or  a  life  annuity  (z),  or  a  house  (a),  or  to  set  him 
up  in  business  (aa),  or  towards  the  printing  of  a  book,  the  profits 
on  which  are  to  be  for  his  benefit  (b),  the  legatee  may  claim  the 
money  without  applying  it,  or  binding  himself  to  apply  it,  to  the 
specified  purpose  ;  and  even  in  spite  of  an  express  declaration  by 
the  testator,  that  he  shall  not  be  permitted  to  receive  the  money  (c) . 

These  cases  rest  on  the  principle  that  the  Court  wUl  not  compel 
that  to  be  done  which  the  legatee  may  undo  the  next  moment,  as 
by  selling  the  thing  to  be  purchased  or  giving  up  the  business : 
the  same  principle  (as  we  have  already  seen  (d) )  applies  where 
property  is  directed  to  be  converted,  for  the  donee  may  claim  it  in 
its  original  state.  But,  of  course,  if  there  be  more  than  one  donee 
interested  in  the  gift,  the  deviation  from  the  testator's  directions 
cannot  be  made  without  the  consent  of  all :  as  if  the  house  when 
purchased  is  to  be  conveyed  to,  or  settled  on,  two  or  more  persons  (e). 

Where  a  testator,  in  bequeathing  a  legacy,  states  the  purpose  for 


(I)  See  the  judgment  of  Wood,  V.-C, 
Bernard  v.  Minshull,  Johns.  287,  290, 
quoted  ante,  p.  483. 

(to)  Stead  v.  Mellor,  5  Ch.  D.  225  ; 
Reid  T.  Atkinson,  Ir.  R.,  5  Eq.  373,  and 
Creagh  v.  Murphy,  Ir.  R.,  7  Eq.  182, 
seem  to  have  been  decided  on  this 
principle. 

(y)  Apreece  v.  Apreece,  1  V.  &  B.  364. 

(z)  Dawson  v.  Hearn,  1  E.  &;  My. 
606  ;  Ford  v.  Bailei/,  17  Beav.  303  ;  Ee 
Browne's  Will,  27  Beav.  324.  It  makes 
no  difference  whether  it  be  a  bequest  of 
a  specified  sum  to  purchase  an  annuity, 
or  a  direction  to  purchase  an  annuity  of 
a  specified  amount,  Dawson  v.  Hearn, 
supra. 

(a)  Knox  v.   Hotham,   15  Sim.   82 ; 


Dowling  v.  Dowling,  [1902]  1  Ir.  E.  79. 

(aa)  This  seems  to  follow  from  the 
decision  in  Qmigh  v.  BvXt,  16  Sim.  45, 
though  there  the  exact  point  did  not 
arise :  see  post,  p.  887. 

(6)  Re  Skinner's  Trusts,  1  J.  &  H.  102, 
in  which  it  was  a  question  of  some  diffi- 
culty whether  the  principal  object  of 
the  bequest  was  the  benefit  of  the  per- 
son named,  or  the  publication  of  the 
testator's  opinions. 

(c)  Stokes  V.  Cheek,  28  Bea.  620. 

(d)  Chap.  XXII.,  ante,  p.  758. 

(e)  As  to  the  case  of  Re  Cameron,  26 
Ch.  D.  19,  where  a  testator  directed  his 
executors  to  carry  on  his  business  for  a 
certain  time,  but  did  not  dispose  of  the 
profits  during  that  time. 
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which  he  gives  it,  the  mere  fact  that  if  the  legacy  were  applied  for    chap.  xxiv. 
that  purpose  it  would  benefit  other  persons  besides  the  legatee,  does  where 
not  impose  on  him  any  trust  in  their  favour  (/).  purpose 

But  if  the  testator  bequeaths  a  legacy  to  trustees  to  be  apphed  benefit 
for  the  benefit  of  a  number  of  persons,  they  can,  if  they  are  all  °*'^^^- 
ascertained  and  sui  juris,  elect  to  have  the  money  paid  to  them  in 
lieu  of  having  it  applied  in  the  manner  directed  by  the  testator. 
Thus,  a  bequest  of  money  to  trustees  to  be  laid  out  in  planting 
trees  on  an  estate  of  which  the  testator  was  tenant  for  life,  is  a  gift 
for  the  benefit  of  the  persons  entitled  to  the  estate,  and  belongs  to 
them  absolutely  (g). 

As  a  general  rule,  a  bequest  of  a  capital  sum  for  the  maintenance  Gift  over, 
and  education  of  a  person  is  equivalent  to  a  bequest  of  it  for  his 
benefit,  and  entitles  him  to  the  whole  (h),  but  if  a  legacy  is  directed 
to  be  applied  by  the  testator's  executors  or  trustees  in  a  certain 
way  for  the  benefit  of  A.,  with  a  gift  over  of  any  surplus  remaining 
after  the  purpose  is  fulfilled,  this  only  entitles  A.  to  so  much  of  the 
legacy  as  is  necessary  for  the  purpose  (i). 

The  principle  above  stated  does  not  apply  in  cases  where  the  DiBtlnotion 
motive  is  so  stated  as  to  create  a  condition.  Thus,  in  Re  Unite  (j),  where  gift 
a  testatrix  gave  a  sum  of  20,000?.  "towards  the  new  building  and 
equipment  to  the  satisfaction  and  under  the  direction  of  my  execu- 
tors, of  the  B.  Hospital."  Between  the  date  of  the  will  and  the 
death  of  the  testatrix,  the  hospital  was  almost  totally  rebuilt,  but 
not  painted,  furnished  or  equipped.  It  was  held  by  Kekewich,  J., 
that  the  object  specified  by  the  testatrix  could  not  be  treated  as 
merely  the  motive  of  the  gift  (k),  so  as  to  entitle  the  hospital  to  the 
legacy  in  any  event.  The  question  whether,  if  any  balance  of  the 
legacy  remained,  after  the  expenditure  of  such  part  of  it  as  could  be 
properly  applied  in  rebuilding  or  equipment,  it  might  be  treated 
as  charitable  and  applied  cy-pres,  was  reserved. 

Where  the  principle  applies  and  the  gift  is  immediate,  the  legatee's  Death  of 
interest  vests  on  the  death  of  the  testator,  and  if  he  dies  before  the  '^8**^^- 
money  is  paid  or  laid  out,  his  personal  representatives  are  entitled 
to  it  (l). 

if)  Adams  v.  Lopdell,  25  L.  R.  Ir.  (t)  As  in  the  class  of  cases  referred  to 

311  ;    Mexborough   v.  Savile,  88  L.  T.  by   Wood,    V.-C,    in   Se   Sanderson's 

131,  stated  post.  Triist,  3  K.  &  J.  497  •   the  passage  is 

Ig)  Se  Bowes,  [1896]  1  Ch.  507,  and  quoted  post,  p.  888. 
cases  there  cited.  {I)   Taies  v.  Compton,   2  P.  W.  308  ; 

(h)  See  post,  p.  885.  Barnes  v.  Rowley,  3  Yes.  305 ;  Palmer 

(»■)  Re  Lee's  Trusts,  Ir.  R.,  10  Eq.  157  ;  v.  Graufurd,  3  Swanst.  482.     Compare 

Falls  V.  Alford  (Re  Black),  [1907]  1  Ir.  Qough  v.  Suit,  IG  Sim.  45,  stated  post, 

R.  486.  p.  887. 

(;•)  [1906]  W.  N.  26. 
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The  rule  is  applied  where  the  gift  is  to  take  efEect  at  a  future 
time.  For  example,  if  a  testator  directs  a  sum  of  money  or  share 
of  residue  to  be  laid  out  at  a  future  time  (e.g.,  on  the  death  of  a 
tenant  for  life)  in  the  purchase  of  an  annuity,  and  the  annuitant 
dies  before  the  time  arrives,  his  representatives  will  be  entitled  to 
the  money  (m).  If  an  annuity  is  directed  to  be  purchased  for  a 
person  on  the  happening  of  a  contingent  event,  and  he  dies  before 
the  event  happens,  his  representatives  have  no  claim ;  but  if  he 
dies  after  the  event  has  happened  and  before  the  annuity  is  pur- 
chased, his  representatives  are  entitled  to  the  money  (n). 

If  an  annuity  is  directed  to  be  purchased  in  the  name  of  the 
annuitant,  a  gift  over  in  the  event  of  his  alienating  it  is  inoperative, 
and  he  takes  absolutely  (o).  But  if  the  annuity  is  directed  to  be 
held  by  trustees  for  the  annuitant,  with  a  gift  over  in  case  he  should 
alienate  it  or  become  bankrupt,  his  right  to  receive  the  fund  is 
taken  away  (p).  Where  such  a  trust  is  not  to  take  effect  immediately, 
but  is  postponed  until  the  death  of  a  tenant  for  life,  and  the  annui- 
tant dies  before  the  tenant  for  life  without  alienating  or  becoming 
bankrupt,  the  question  arises  whether  the  personal  representatives 
of  the  annuitant  are  entitled  to  the  fund,  or  whether  the  bequest  of 
the  annuity  fails  altogether.    The  authorities  are  conflicting  {q). 

On  the  same  principle,  if  a  testator  gives  property  to  A.  absolutely, 
but  directs  his  trustees  to  retain  possession  and  accumulate  the 
income  for  a  certain  number  of  years  and  then  transfer  the  property 
and  accumulations  to  A.,  the  trust  for  accumulation  is  nugatory, 
and  A.  is  entitled  to  have  the  property  transferred  to  him  at  once. 
Of  course  if  the  gift  is  contingent  or  defeasible,  or  if  any  other 
person  may,  by  possibility,  be  interested  in  the  trust,  the 
principle  does  not  apply  (r).  Nor  does  it  apply  where  the  trust 
for  accumulation  is  illegal,  so  that  the  income  is  undisposed  of  (rr). 

(m)  BayUy  v.  Bishop,  9  Ves.  6  ;  Day 
v.  Day,  22  L.  J.  Ch.  878 ;  Palmer  v. 
Craufurd,  3  Swanst.  482. 

(n)  Re  Mabbeif,  [1891]  1  Ch.  707.  In 
Be  Boss,  [1900]  1  Ch.  162,  an  arrange- 
ment was  made  between  the  beneficia- 
ries under  a  will  that  a  sum  should  be 
set  aside  to  purchase  an  annuity,  and 
the  annuitant  died  before  the  purchase 
was  made  :  it  was  held  that  her  repre- 
sentatives were  entitled  to  the  money. 
The  annuitant  was  a  married  woman 
restrained  from  anticipation,  but  this 
was  held  not  to  affect  the  question. 

(o)  Hunt-Foulston  v.  Furber,  3  Ch.  D. 
285. 

(p)  Hatton  V.  May,  3  Ch.  D.  148  j  per 
Kindersley,  V.-C,  in  Day  v.  Day,  22  L. 


J.  Ch.  881. 

(?)  Day  V.  Day,  22  L.  J.  Ch.  878 ; 
Power  V.  Hayne,  L.  R.,  8  Eq.  262 ;  Re 
Draper's  Trusts,  57  L.  J.  Ch.  942.  They 
are  discussed  in  Chap.  XXXI. 

(r)  Saunders  v.  VaiUier,  4  Bea.  115, 
Cr.  &  Ph.  240;  Gosling  v.  Gosling, 
Johns.  265  j  Coventry  v.  Coventry,  2 
Dr.  &  Sm.  470;  Gott  v.  Nairne,  3 
Ch.  D.  278;  Wharton  v.  Masterman, 
[1895]  A.  C.  186.  In  the  last  case  the 
gift  was  charitable;  see  Be  Swain, 
[1905]  1  Ch.  669.  ' 

(rr)  Talbot  v.  Jevers,  L.  R.,  20  Eq 
255;  Weatherall  v.  Thornburqh  8  Ch 
D.  261  ;  Be  Parry,  60  L.  T.  489  •  Be 
Travis,  [1900]  2  Ch.  541. 
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Again,  if  a  testator  gives  property  for  the  benefit  of  A.  absolutely    cHAr.  xxiv. 
(that  is,  without  settling  it  on  him  for  life,  or  providing  for  a  gift  ,j,^^j.  ^j^^^^ 
over,  or  the  like)  (s),  and  gives  his  trustees  a  discretion,  or  specific  ineffective, 
directions,  as  to  the  manner  in  which  the  property  shall  be  held 
and  applied  for  A.'s  benefit,  A.  takes  it  absolutely  {t).    And  the 
same  rule  applies  even  where  the  testator  shews  that  his  object 
was  to  secure  the  property  for  the  benefit  of  A.'s  children  (m).    So 
if  the  testator  expressly  directs  that  the  property  shall  not  be 
delivered  over  to  him  until  he  attains  twenty-five,  or  the  like, 
he  is  nevertheless  entitled  to  immediate  delivery,  if  he  has  attained 
twenty-one  (mm).     So  if  the  whole  of  a  certain  fund  or  income  is  Trusta  for 
given  for  the  maintenance,  or  the  maintenance  and  education,  of  ■n^>"'*°*n°^- 
a  person,  he  is  absolutely  entitled  to  the  fund  or  income,  as  the 
case  may  be,  and  if  he  dies  before  it  has  been  paid  or  expended, 
his  personal  representatives  are  entitled  to  it,  or  if  he  becomes 
bankrupt,  his  interest  passes  to  the  trustee  for  his  creditors  (v). 
But  if  the  money  is  given  for  the  maintenance  of  several  persons 
in  such  manner  as  the  trustees  think  proper,  no  one  beneficiary  is 
entitled  to  any  specific  share  {w). 

So  where  property  was  given  to  trustees  upon  trust  to  apply  it  Discretionary 

in  the  maintenance  or  advancement  of  the  testator's  son  A.,  "  it  *^*  ^ 

gift  over. 

being  my  wish  that  my  said  son  (if  living)  should  have  the  whole 
benefit  of  such  moneys  if  he  should  conduct  himself  steadily  and 
to  the  satisfaction  of  "  the  trustees,  with  a  gift  over  of  anyunapplied 
part,  it  was  held  that  this  was  equivalent  to  a  gift  of  the  fund  in 
trust  for  the  son,  subject  to  a  power  in  the  trustees  to  deprive 
him  of  it  if  he  should  not  conduct  himself  steadily  and  to  their 
satisfaction  (a;). 

There  are  also  cases  in  which  a  sum  of  money  is  directed  to  be  where  time 
applied  for  the  benefit  of  a  person  in  a  certain  way  (as  to  bind  him  '^  ^^?* '°  ^'^' 
apprentice),  but  the  time  within  which  it  is  to  be  expended  is  left  trustees. 
to  the  discretion  of  the  testator's  executors  or  trustees  :   here  the 
beneficiary  cannot,  so  long  as  the  trustees  exercise  their  discretion 

(s)  Ee  Eagles,  [1890]  Week.  N.  74.  1  Russ.  &  My.  395 ;   Younghusband  v. 

(<)  MicJiardsv.  Bichards,  9  Price,  219  ;  Gisborne,  1  Coll.  400;  Presant  v.  Good- 
Be  Jacob's  Will,  29  Bea.  402,  and  win,  1  Sw.  &  Tr.  544 ;  Lewes  v.  Lewes, 
other  cases  cited  in  Chap.  XVII. ;  Be  16  Sim.  266 ;  Noel  v.  Jones,  ib.  309 ; 
Johnston,  [1894]  3  Ch.  204 ;  Be  Miller,  Soames  v.  Martin,  10  Sim.  287  ;  Wil- 
[1897]  1  Jr.  R.  290.  kins  v.  Jodrell,  13  Ch.  D.  564  ;  Williams 

(u)  Dowling  v.  Bowling,  [1902]  1  Ir.  v.  Papworth,  [1900]  A.  C.  563.  See  also 

R.  79.  Be  Howard,  [1901]  1  Ch.  412. 

{uu)  Eocke  V.  Eocke,  9  Bea.   66 ;  Be  (w)  Ee  Coleman,  39  Ch.  D.  443 ;  Be 

Couturier,  [1907]  1  Ch.  470.  Booth,  [1894]  2  Ch.  282. 

(w)  Hanson  v.  Graham,  6  Ves.  239 ;  (x)    Be  Coe's  Trust.  4  K.  &  J.  199. 

Webb  V.  Kelly,  9  Sim.  469 ;  Beevor  v.  See  the  reference  to  this  case  in  Chap. 

Partridge,  11  Sim.  229  ;  Green  v.  Spicer,  XXXIX. 
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properly,  demand  payment  of  the  money,  but  if  he  dies  before 
it  is  apphed,  his  personal  representatives  are  entitled  to  the 
money  («/). 

On  a  somewhat  similar  principle,  if  a  legacy  is  given  to  be  applied 
for  the  benefit  of  a  person  in  a  particular  way,  and  the  prescribed 
mode  of  application  becomes  impossible  or  unnecessary,  the  legatee 
is  entitled  to  the  legacy  absolutely  (2).  As  in  Lockhart  v.  Hardy  (a), 
where  a  legacy  was  given  to  a  person  to  enable  him  to  pay  off  a 
mortgage  debt  on  the  estate  devised  to  him,  and  he  was  held  entitled 
to  it  although  the  mortgage  was  foreclosed  in  the  testator's  lifetime. 
There  are  numerous  other  authorities  to  this  effect  (b). 

In  Re  Howard  (c)  a  testator  directed  his  trustees  to  set  aside  200Z. 
and  thereout  to  pay  to  his  wife  3Z.  monthly  "  so  long  as  she  remains 
unmarried,  or  until  the  said  sum  of  200?.  becomes  exhausted,  the 
said  payment  of  31.  monthly  to  cease  on  my  said  wife  marrying 
again."  She  died  without  having  married  again,  and  it  was  held 
that  her  executrix  was  entitled  to  the  unexpended  balance. 

In  the  preceding  cases  the  trust  applied  to  the  whole  fund,  but 
where  the  trust  is  to  expend  a  sum  "  not  exceeding  "  a  certain 
amount,  or  such  a  sum  as  the  trustees  think  fit,  for  a  specific  pur- 
pose, a  different  principle  applies,  and  the  true  rule  seems  to  be 
that  the  beneficiary  is  not  entitled  to  the  whole  fund,  or  the 
maximum  amount,  unless  it  is  required  to  satisfy  the  specified 
purpose  (d).  There  are,  indeed,  some  early  cases  in  which  the  con- 
trary rule  was  applied,  but  it  is  doubtful  whether  they  are  now 
binding  authorities. 

Thus,  in  Cope  v.  Wilmot{e),  the  testator  directed  that  his  trustees 
"  should  and  might  "  raise  any  sums  they  should  think  proper,  not 
exceeding  in  the  whole  3,000L,  for  the  advancement  of  the  plaintiff 


{y)  Barlow  v.  Grant,  1  Vern.  255 ; 
Woolridge  v.  Stone,  4  L.  J.  O.  S.  56; 
Barton  v.  Cooke,  5  Ves.  461.  The  bene- 
ficiary's creditors  have  not,  during  his 
lifetime,  any  higher  right  than  he  has  : 
Chambers  v.  Smith,  3  A.  C.  795.  See  the 
cases  cited  with  reference  to  provisions 
against  involuntary  alienation,  post. 
Chap.  XXXIX. 

(s)  Leche  v.  Lord  Kilmorey,  T.  &  R. 
207  ;    A.-O.  V.  Haberdashers'  Company, 

1  M.  &  K.  420.  See  Palmer  v.  Flower, 
L.  R.,  13  Eq.  250.     In  Nevill  v.  Nevill, 

2  Vern.  431,  a^sum  of  money  directed 
to  be  applied  for  the  benefit  of  a  child 
was  ordered  to  be  paid  to  him,  ap- 
parently because  the  mode  of  application 
had  become  impossible  :  see  Gowper  v. 
Mantell,  22  Bea.  231. 


(a)  9  Bea.  379.  See  also  Parsons  v. 
Coke,  27  L.  J.  Ch.  828. 

(6)  HJarl  of  Lonsdale  v.  Berchloldt,  3 
K  &  J.  185 ;  Be  Colson's  Trusts,  Kay, 
133  ;  Re  Bowes,  [1896]  1  Ch.  507.  As  to 
this  last  case,  see  post. 

(c)  [1901]  1  Ch.  412. 

{d)  A  direction  to  apply  the  income 
of  a  fund,  "  or  so  much  as  may  be  neces- 
sary," for  the  maintenance  of  a  person, 
does  not  give  the  trustees  a  discretion 
how  much  shall  be  applied ;  if  the 
whole  income  is  required  it  must  be 
applied :  Budland  v.  Crazier,  2  De  G.  & 
J.  143. 

(c)  [1771]  1  Coll.  396,  n.  See  the 
observations  of  Wood,  V.-C,  on  this 
case  in  Re  Sanderson's  Trust,  infra. 
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in  any  business,  art  or  profession,  or  in  any  civil  or  military  employ-  chap,  xxiv. 
ment;  they  laid  out  over  1,000?.  in  purchasing  a  commission  in  the 
army,  &c.,  but  declined  to  expend  any  more  :  it  was  held  that  the 
plaintiff  was  entitled  to  be  paid  the  balance  of  the  3,000?.  Gough  v. 
BuU  (/)  is  commonly  cited  as  an  authority  to  the  same  efiect.  In 
that  case  the  testator  "  ordered  and  empowered  "  his  trustees  at 
their  free  will  and  pleasure  to  sell  part  of  the  trust  property,  and  to 
pay  and  apply  such  part  of  the  proceeds  not  exceeding  2,000?.  to 
each  of  his  sons  for  setting  them  up  in  business,  or  for  such  other 
purposes  as  his  wife  should  think  proper  and  most  beneficial  for 
them,  and  to  apply  the  residue  in  manner  therein  mentioned.  One 
of  the  sons  survived  the  testator  and  died  nine  years  afterwards, 
without  any  part  of  the  2,000?.  having  been  raised ;  his  personal 
representative  filed  a  bill  to  have  the  2,000?.  raised,  and  a  demurrer 
to  it  was  overruled.  Shadwell,  V.-C,  held  that  the  whole  2,000?. 
ought  to  be  raised :  Cottenham,  L.C.,  agreed  that  the  testator's 
direction  to  sell  was  imperative,  and  that  the  mode  of  applying  the 
money  alone  was  discretionary,  but  he  did  not  decide  that  the 
plaintiff  was  entitled  to  the  whole  2,000?.  Palmer  v.  Flower  (g) 
seems  to  have  been  decided  on  the  same  principle,  and  it  is  sup- 
ported by  the  dicta  of  Wood,  V.-C,  in  Joel  v.  Mills  (A). 

Glide  V.  Worthington  {i)  is  commonly  cited  as  carrying  the  rule  Oude  v. 
even  farther.  There  the  testatrix  gave  a  fund  to  trustees  upon  Worthmgton. 
trust  to  apply  the  principal  or  interest  for  the  benefit  of  A.  B.  in 
such  way  as  they  might  in  their  discretion  think  fit  during  her  life, 
with  power  to  dispose  the  principal  and  interest  or  any  part  thereof, 
or  to  withhold  the  whole  and  let  the  interest  accumulate,  without 
being  accountable  to  A.  B.  or  anyone  else,  and  there  was  a  gift  over 
of  any  undisposed-of  part  of  the  fund.  The  trustees  paid  the 
interest  and  part  of  the  principal  to  A.  B.,  and  died  without  any 
other  exercise  of  their  powers :  Knight  Bruce,  V.-C,  held  that  A.  B. 
was  absolutely  entitled  to  the  whole  fund,  but  directed  a  reference 
to  the  Master  to  approve  of  a  settlement,  from  which  it  would 
appear  that  the  Court  undertook  to  exercise  the  discretion  given 
to  the  trustees.  If  A.  B.  had  died  before  the  trustees,  it  seems 
clear  that  her  representatives  would  have  had  no  claim  to  the  fund. 

The  true  principle  is  laid  down  in  Lewis  v.  Lewis  (j),  where  power  True 
was  given  to  trustees  to  raise  a  sum  not  exceeding  600?.,  and  to  P"n<"Pl«- 

(/)  16  Sim.  45.  (?)  1  C!ox,  162,  followed  in  Robinson 

Ig)  L.  R.,  13  Eq.  250 ;  Maud  v.  Maud,  v.  Gleator,  15  Ves.  526.     See  also  BvUv. 

27  Bea.  615.  Yardy,  1  Vea.  jun.  270;  Brown  v.  Higga, 

(h)  3  K.  &  J.  458.  ante,  pp.  651  seq. 
(i)  3  De  G.  &  S.  389. 
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apply  it  for  the  preferment  or  advancement  in  life  or  other  the 
occasions  of  A.  B.  before  he  attained  twenty-six,  as  the  trustees 
should  think  proper.  Lord  Thurlow  said :  "  This  is  not  the  case 
of  a  gift  by  the  testator,  but  a  power  to  others  to  give,  and  that 
seems  confined  to  answer  some  particular  purpose.  The  proper 
question  to  be  made  in  this  case  is  whether  the  present  situation 
and  circumstances  of  the  petitioner  are  such  as  the  testator  intended 
this  legacy  for.  I  shall  therefore  refer  it  to  the  Master  to  inquire 
whether  the  present  situation  of  the  petitioner  requires  any,  and 
what  part  of  this  money  to  be  advanced  before  his  age  of  twenty- 
six,  and  to  report  the  grounds  of  his  determination."  So  in  Cowper 
V.  Mantell  (k),  the  testator  authorised  his  trustees  to  apply  any  sum 
not  exceeding  600Z.  in  the  purchase  of  a  church  preferment  for  the 
benefit  of  A. :  Romilly,  M.R.,  said  that  the  trustees  had  a  discretion 
as  to  the  propriety  of  exercising  the  power  at  all,  and  that  the 
legatee  could  not  during  his  Hfetime  have  claimed  payment  of  it, 
and  that  as  he  died  before  the  money  was  expended,  his  repre- 
sentatives had  no  claim  to  it.  Re  Stanger  (I)  seems  to  have  been 
decided  on  the  same  principle. 

The  principle  has  also  been  laid  down  by  Wood,  V.-C.  (m) :  "  In 
reference  to  gifts  of  this  description,  there  are  two  classes  of  cases 
between  which  the  general  distinction  is  sufficiently  clear,  although 
the  precise  line  of  demarcation  is  occasionally  somewhat  difficult 
to  ascertain.  If  a  gross  sum  be  given,  or  if  the  whole  income  of  the 
property  be  given,  and  a  special  purpose  be  assigned  for  that  gift, 
this  Court  always  regards  the  gift  as  absolute,  and  the  purpose 
merely  as  the  motive  of  the  gift,  and  therefore  holds  that  the  gift 
takes  effect  as  to  the  whole  sum  or  the  whole  income,  as  the  case 
may  be.  Thus,  where  there  is  the  gift  of  a  sum  to  apprentice  a  child 
or  to  buy  a  commission  for  a  son,  the  Court  gives  efEect  to  the  entire 
gift ;  and  whether  the  sum  can  or  cannot  be  applied  for  the  purpose 
of  buying  the  commission  or  apprenticing  the  child,  the  Court 
holds  that  the  child  is  entitled  to  the  whole  of  it.  So  again  with 
regard  to  maintenance,  as  to  which  the  distinction  between  the  two 
classes  of  cases  is  very  clearly  put  by  Sir  William  Grant  in  Hanson 
V.  Graham  {n),  where  he  says  that  if  an  entire  fund  is  given  for  the 
maintenance  of  children  or  the  like,  they  take  the  whole  fund 
absolutely,  and  the  maintenance  is  treated  in  effect  as  simply  the 
motive  in  making  the  gift ;  while  on  the  other  hand,  if  a  portion 

(h)  22  Bea.  231.  at  p.  503.     The  principle  was  followed 

{I)  64  L.   T.   693.     See    Re    Ward's  in  Re  Andrew,  [1905]  W.  N.  86,  where 

Trusts,  L.  R.,  7  Ch.  727.  the  trust  was  created  inter  vivos, 
(m)  Re  Sanderson's  Trust,  3  K.  &  J.  (n)  6  Ves.  239. 
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only  of  the  fund  is  given  for  maintenance,  then  they  are  entitled  to    chap.  xxiv. 
draw  out  so  much  only  as  may  be  necessary  for  the  purpose  specified." 

It  is  on  this  principle  that  a  discretionary  trust  to  apply  the  Maintenance 
whole  or  part  of  the  income  of  a  fund  for  the  maintenance  of  a  thrift" 
person  is  effective,  notwithstanding  assignment  or  bankruptcy  (o). 

Even  where  maintenance  is  not  referred  to,  and  the  direction  is  Unlimited 
to  pay  to  the  beneficiary  the  whole  or  only  a  portion  of  the  income,  ^^J^  lonaiy 
subject  to  any  conditions  or  restrictions,  as  the  trustees  in  their 
sole  and   absolute  discretion   think  fit,  this  gives  the  beneficiary 
or  his  assigns  no  right  to  any  part  of  the  income,  unless   the 
trustees  fail  to  exercise  their  discretion  properly  (p) . 

If  trustees  in  the  exercise  of  their  discretion  expend  money  in  Exercise  of 
making  a  purchase  for  the  object  of  their  power,  it  seems  that  the     '^""^^  '""■ 
thing  purchased  becomes  his  absolute  property  (q).    In  Messeena 
V.  Ca/rr  (r),  Romilly,  M.R.,  held  that  a  discretionary  power  to  pur- 
chase an  annuity  authorised  the  trustees  to  make  payments  out  of 
capital  to  the  beneficiary  :  sed  quaere. 

If  the  object  of  a  discretionary  trust  dies  before  the  fund  is  Death  of 
expended,  his  personal  representatives  have  no  claim  to  it  (s).         object. 

On  the  other  hand,  it  seems  that  the  trustees  may,  if  they  think 
fit,  renounce  their  discretion,  and  pay  over  the  whole  fund  to  the 
cestui  que  trust  (ss). 

If  a  trustee  in  whom  a  discretion  is  vested  dies  without  exercising  Failure  of 
it,  or  refuses  to  exercise  it,  the  question  may  arise  whether  it  can  exercise 
be  exercised  by  other  trustees,  or  by  the  Court.     If  the  discretion  discretion, 
is  a  mere  power  and  it  is  not  executed,  the  Court  cannot  execute 
it  (<).     But  if  property  is  given  to  trustees  upon  trust  to  apply  it 
according  to  some  principle  indicated  by  the  testator,  the  manner 
being  left  to  the  discretion  of  the  trustees,  then  the  Court  will,  as 
a  general  rule,  exercise  the  discretion  if  the  trustees  fail  to  do  so. 
As  if  property  is  given  upon  trust  to  apply  so  much  as  may  be 
required  for  the  maintenance  of  one  or  more  persons  (u)  or  upon 
trust  to  divide  it  among  the  testator's  relations  according  to  their 
necessities  (v).    These  cases,  however,  must  be  distinguished  from 

(o)  Re  Coleman,  39  Ch.  D.  443;  Re  («)  Cowper  v.  Mantell,  22  Bea.  231; 

Bullock,   60  L.  J.    Ch.  341.     In  Two-  Messeena  v.  Carr,  L.  R.,  9  Eq.  260  ;  Re 

peny  v.  Peyton,  10  Sim.  487,  Shadwell,  Stanger,  64  L.  T.  693. 

V.-C.,  practically    overruled   his    own  (ss)  Re  Gee's  Tnist,  4  K.   &  J.   199, 

decision  in  Snowdon  v.  Dales,  6  Sim.  stated  post,  Chap.  XXXIX. 

524.  («)  See  Bull  v.  Vardy,  1  Ves.  jun.  270 ; 

(p)  Train  v.  Olapperton,  [1908]  A.  C.  Cowper  v.  Mantell,  22  Bea.  231. 

342.  {u)  Re  Sanderson's  Trust,  3  K.  &  J. 

(q)  Laierie  v.  Bankes,  4  K.  &  J.  142  ;  497. 

Re  Coleman,  supra.  {v)  Oower  v.  Mainwaring,  2  Ves.  sen. 

(r)  L.  R.,  9  Eq.  260.  87 ;  Lewin  on  Trusts. 
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Doyley  v.  Attorney-General  (w)  and  Brown  v.  Higgs  [x)  and  similar 
cases,  where  a  power  of  selection  or  distribution  among  a  number 
of  objects  gives  rise  to  an  implied  gift  in  their  favour,  and  if  the 
power  is  not  exercised  the  Court  divides  the  property  among  them 
equally  {y). 

In  Re  Yates  {z)  the  testator  directed  his  trustees  to  pay  an  annuity 
to  his  wife  during  widowhood,  and  to  pay  to  her  a  further  annuity 
until  his  daughter  should  attain  twenty-one,  to  be  applied  by  his 
wife  for  the  maintenance  and  education  of  the  daughter ;  subject 
to  the  payment  of  this  and  other  annuities,  the  trustees  were 
directed  to  accumulate  the  income  until  his  daughter  attained 
twenty-one.  The  widow  died  while  the  daughter  was  an  infant :  it 
was  held  that  the  further  annuity  continued  to  be  payable  during 
her  minority. 

Farr  v.  Hennis  (a)  was  the  converse  case.  There  the  testator 
gave  an  annuity  to  his  niece  of  8s.  a  week  "  towards  the  support 
and  maintenance  of  her  two  children  until  they  shall  attain  the 
age  of  twenty-one  years."  By  a  codicil  the  testator  gave  certain 
leasehold  property  to  the  niece  "  to  enable  her  to  provide  for  her 
children,"  and  referred  to  his  will  as  "  my  said  will  in  her  favour." 
One  of  the  children  of  the  niece  died,  and  the  other  attained  twenty- 
one.  It  was  held  that  the  words  in  the  gift  of  the  annuity  referring 
to  the  support  and  maintenance  of  the  children  were  merely  de- 
scriptive of  the  testator's  motive  in  making  the  gift,  and  that  they 
did  not  cut  down  the  Hfe  estate  of  the  niece. 


Where  the 
purpose  not 
for  benefit  of 
donee  alone  : 
three  con- 
structions. 


Where  the  motive  or  purpose  of  the  gift  is  the  benefit  of  other 
persons  as  well  as  the  primary  donee,  three  constructions  obtain, 
according  to  the  language  used.  The  purpose  may  be  so  peremp- 
torily expressed  as  to  constitute  a  perfect  trust ;  or  may  be  such 
as  to  leave  entirely  in  the  discretion  of  the  primary  donee  the 
quantum  of  benefit  to  be  communicated  to  the  other  persons, 
provided  that  such  discretion  is  honestly  exercised ;  or  lastly,  the 
expression  of  motive  or  purpose  may  be  merely  nugatory,  and  not 
operate  to  abridge  the  previous  absolute  gift  to  the  primary 
donee.  In  the  following  cases,  illustrating  these  distinctions,  the 
decisions  will  be  found  on  examination  of  the  reports  to  turn  in 


(w)  2  Eq.  Ca.  Ab.  195.  Dovm  v. 
Worrall  (1  Myl.  &  K.  561)  would 
probably  not  now  be  followed,  the  use 
of  the  word  "  or  "  not  being  sufficient 
to  exclude  the  general  rule. 

(a)  Ante,  p.  651. 


(y)  See  Longmore  v.  Broom,  7  Ves. 
124 ;  Salusbury  v.  Denton,  3  K.  &  J. 
536  ;  Re  Douglas,  35  Ch.  D.  at  p.  485. 

(z)  [1901]  2  Ch.  438.  Compare  Ryan 
V.  Keogh,  Ir.  R.,  4  Eq.  357. 

(o)  44  L.  T.  202. 
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many  instances  on  minute  distinctions,  which  it  would  require  too  chap,  xxiv. 
much  space  to  particularise,  and  some  cases  will  be  found  almost 
irreconcileable  with  others ;  the  preponderance,  however,  seems 
to  lean  in  favour  of  giving  the  primary  donee  a  discretion  which 
he  must  honestly  exercise,  or  in  default,  subject  himself  to  the 
control  of  the  Court,  with  a  tendency,  however,  rather  to  narrow 
than  to  extend  the  effect  heretofore  ascribed  to  words  expressing 
the  purpose  or  motive  of  the  gift. 

(a)  As  to  the  cases  in  which  a  complete  trust  is  created.  A  (a)  Cases  of 
gift  to  A.,  to  dispose  of  among  his  children  (6),  or  for  bringing  j°™J^ 
up  his  children,  or  to  be  apphed  for  their  maintenance  and 
education  (c),  gives  A.  no  interest,  but  creates  a  complete  trust  for 
the  children  (d).  And  in  Taylor  v.  Bacon  (e),  where  the  testator 
bequeathed  the  dividends  of  stock  to  R.,  the  wife  of  his  son  G.,  for 
the  benefit  of  his  son  G.,  of  herself  and  of  their  children,  and  after 
the  decease  of  G.,  the  stock  to  remain  in  trust  for  the  benefit  of  R. 
and  her  children  during  her  lifetime,  if  she  should  remain  a  widow  ; 
it  was  held  that  the  wife  was  a  trustee  of  the  interest  for  herself, 
her  husband  and  children. 

In  Jubber  v.  Jubber  (/),  the  bequest  was  to  the  testator's  wife 
"  for  the  benefit  of  herself  and  unmarried  children,  that  they  may 
be  comfortably  provided  for  as  long  as  my  wife  may  remain  in  this 
life,"  with  a  bequest  over  upon  her  death.  The  widow  and  un- 
married daughters  were  held  to  be  entitled  in  equal  shares  to  the 
income  during  the  widow's  life,  whether  as  joint  tenants  or  tenants 
in  common  was  not  decided.  In  Wetherell  v.  Wilson  (g),  the 
testatrix,  under  a  general  power,  bequeathed  a  sum  of  stock  in 
trust  for  her  children  at  twenty-one  or  marriage,  and  directed  the 
trustees,  in  the  meantime,  to  pay  the  interest  of  the  fund  to  her 
husband,  in  order  the  better  to  enable  him  to  maintain  the  children 
of  the  marriage,  until  their  shares  should  become  assignable  to 
them.  Lord  Langdale  decided  that  the  husband  took  nothing 
beneficially,  but  was  bound  to  apply  the  income  for  the  benefit  of 

(6)  Blaheney  v.  Blakeney,  6  Sim.  52 ;  litem  motam,  and  it  was  therefore  un- 

Barnes  v.  Qrant,  26  L.  J.  Ch.  92.     See  necessary  to  decide  whether  she  took 

Be   Haly's   Trusts,  23  L.   R.  Ir.    130,  any  interest. 

where  the  primary  legatee  predeceased  (e)  8  Sim.  100  ;  see  also  Chambers  v. 

the  testator.  Atkins,  1  S.  &  St.  382  ;  Fowler  v.  Hun- 

(c)  Pikher  v.  Sandall,  9  W.  R.  251 ;  ter.  3  Y.  &  J.  506 ;  Be  Gamete's  Trust, 
Be  Delahunly,  [1907]  1  Ir.  R.  507,  dis-  12  Jur.  470 ;  Barnes  v.  G-rant,  26  L.  J. 
tinguishing  Mackett  v.  Mackdt,  L.  R.,  Ch.  92 ;  Bibhy  v.  Thompson,  32  Beav. 
U  Eq.  49,  post,  p.  894.  646. 

(d)  See  Talbot  v.  O'SulUvan,  6  L.  R.  (/)  9  Sim.  503. 
Ir.   302,   where  the  mother  died  ante  (g)  I  Kee.  80. 
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Interest 
coupled  with 
trust. 


(b)  Cases  in 
which  there 
ia  a  discretion 
liable  to  be 
controlled. 


the  children.  In  Wilson  v.  Maddison  {h),  the  testator  bequeathed 
"  to  A.  W.,  with  her  httle  girl  and  two  little  boys,  for  their  joint 
maintenance, — their  mother  to  have  the  care  of  bringing  them  up 
to  the  best  of  her  power,  till  they  are  able  to  do  for  themselves, — 
30Z.  a  year,  to  be  paid  to  the  said  mother,  as  above,  half-yearly,  as 
may  best  suit  "  ;  and  it  was  held  that  the  four  persons  were  consti- 
tuted joint  tenants,  and  that  while  three  were  minors,  the  fourth, 
being  an  adult,  should  receive  the  annuity  for  their  maintenance  {i). 

A  trust  for  the  maintenance  of  children  is  prima  facie  for  the 
benefit  of  adults  as  well  as  infants,  and,  if  necessary,  the  Court  will 
direct  an  inquiry  what  provision  should  be  made  (/). 

Where  the  donee  has  a  beneficial  interest  coupled  with  a  trust, 
the  extent  of  his  interest  is  sometimes  difficult  to  define.  In  Evans 
V.  Evans  (k)  the  testator  gave  all  his  property  to  his  wife  absolutely, 
and  to  be  by  her  willed  to  any  or  either  of  his  children  in  any  manner 
suitable  to  her  wishes  :  the  wife  died  ante  litem  motam,  so  that  it 
was  unnecessary  to  decide  the  exact  nature  of  her  interest,  but  the 
result  seems  to  have  been  that  she  took  a  life  interest,  with  a  power 
of  appointment  by  will  among  the  children. 

(b)  As  to  the  cases  in  which  the  Court  has  considered  the  primary 
donee  to  have  a  discretion  liable  to  be  controlled,  if  not  honestly 
exercised  (l).  In  Hamley  v.  Gilbert  (m),  the  residue  was  given  to 
E.  G.  H.,  to  be  laid  out  and  expended  by  her  at  her  discretion, 
for  or  towards  the  education  of  her  son  F.  G.  H.,  and  that  she 
should  not  at  any  time  thereafter  be  liable  and  subject  to  account 
to  her  said  son  or  to  any  other  person  whatever  for  the  disposal  or 
application  of  such  residue  or  any  part  thereof.  It  was  held  that 
E.  G.  H.  was  absolutely  entitled  to  the  residue,  subject  to  a  trust 
to  apply  a  part  to  the  education  of  her  son  during  his  minority  (n), 
and  it  was  referred  to  the  Master  to  inquire  what  would  be  a  suf- 
ficient sum  to  be  appropriated  for  that  purpose.  In  Gilbert  v. 
Bennett  (o),  the  testator  bequeathed  all  his  property  to  his  wife  and 
two  other  persons  in  trust,  to  pay  the  income  to  his  wife  for  the 


(A)  2  Y.  &  C,  C.  C.  372. 

(i)  See  also  Me  Harris,  7  Exoh.  344 ; 
Be  Yates,  [1901]  2  Ch.  438,  ante,  p.  890. 

(?)  Re  Booth,  [1894]  2  Ch.  282. 

(ft)  33  L.  J.  Ch.  662. 

(/)  As  to  the  circumstances  and 
manner  in  which  the  Court  will  control 
the  discretion  of  the  donee,  see  Castle  v. 
Gastle,  1  De  G.  &  J.  352  ;  Se  Roper's 
Trusts,  11  Ch.  D.  272;  Re  G.,  [1899] 
1  Ch.  719;  Re  O'Flanagan  and  Ryan, 
[1905]  1  Ir.  R.  280. 


(m)  Jac.  354. 

(to)  As  to  this,  see  below,  p.  925. 
Compare  Re  Robertson's  Trust,  6  W.  R. 
405,  where  the  bequest  was  to  A.  for 
the  maintenance  and  support  of  himself 
and  his  family  :  Kindersley,  V.-C,  said 
that  no  trust  was  created,  and  ordered 
the  money  to  be  paid  to  A.,  but  added 
that  if  the  children  were  not  maintained 
they  could  apply  to  the  Court:  this 
implies  that  a  trust  was  created. 

(o)  10  Sim.  371. 
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education  and  support  of  his  children  by  her ;  but  none  of  his    chap.  xxiv. 

property  was  to  be  disposed  of,  but  the  income  arising  therefrom 

to  be  applied  as  above,  to  their  maintenance  and  support,  and 

advancement  in  life  and  support  of  his  children ;  and  after  her 

death,  he  gave  the  property  to  be  divided  among  his  children.    The 

V.-C.  said  the  natural  construction  of  the  will  was,  that  the  testator 

intended  the  whole  of  the  income  to  be  paid  to  his  wife  for  her  life, 

and  to  impose  on  her  the  burden  of  maintaining  and  educating  the 

children  out  of  it.     In  Hadow  v.  Hadow  (p),  Leach  v.  Leach  (q), 

Browne  v.  Paull  (r),  and  Longmore  v.  Elcum  (s),  words  nearly 

similar  received  the  same  construction  (t).    It  appears,  as  the  result  Result  of  the 

of  these  authorities,  that  where  the  interest  of  the  children's  legacies  *"'  °"  '*'' 

is  given  to  a  parent  to  be  applied  for  or  towards  their  maintenance 

and  education,  there,  in  the  absence  of  anything  indicating  a 

contrary  intention,  the  parent  takes  the  interest  subject  "to  no 

account,  provided  only  that  he  discharges  the  duty  imposed  upon 

him  of  maintaining  and  educating  the  children  (m)  ;   and  that  a 

contrary  intention  is  not  indicated  by  a  direction,  that  in  case  of 

the  parent's  death,  other  trustees  should  make  the  application  of 

the  fund,  in  which  case,  however,  such  trustees  would  take  nothing 

beneficially  {v). 

The  question  how  long  a  trust  for  maintenance  lasts  is  discussed  Duration  of 
in  a  later  part  of  this  chapter  (vv).  tru?t  for 

In  Crockett  v.  Crockett  (w),  where  the  testator  directed  that  all  Crockett  v 
his  property  should  be  at  the  disposal  of  his  wife  for  herself  and  Crockett. 
children,  the  only  point  decided  was  that  the  wife  and  children  were 
not  joint  tenants ;  but  Lord  Cottenham  was  of  opinion  that  the 
wife  had  a  personal  interest  in  the  fund,  and  that  as  between  herself 
and  her  children  she  was  either  a  trustee  with  a  large  discretion  as 
to  the  application  of  it,  or  had  a  power  in  favour  of  the  children, 
subject  to  a  life  estate  in  herself.  The  former  construction  would 
have  been  the  more  consistent  with  the  previous  authorities.  The 
latter  would  not  only  have  introduced  a  limitation  of  the  wife's 
interest   not   expressed   in   the  will,   but   would   have  left  that 

(p)  9  Sim.  438.  202  ;  Be  Moore,  55  L.  J.  Cii.  418. 

(g)  13  Sim.  304.  (u)  1  Sim.  N.  S.  at  p.  105. 

(r)  1  Sim.  N.  S.  92 ;  see  also  Bowden  (vv)  Post,  p.  924. 

V.  Laing,  14  Sim.  113.  (w)  2   Phil.    553,  reversing   the   de- 

(«)  2  y.  &  C.  C.  C.  363.  oision,  5  Hare,   326   (which  seems  to 

(t)  See     also    Re    Booth,    [1894]    2  have    proceeded    on    some    misappre- 

Ch.   282 ;    Farr  v.  Hennis,   44    L.   T.  hension   of   the  decree,  1    Hare,  451). 

202  ;    Berkeley  v.   Swinburne,   6   Sim.  As  to  Crockett  v.  Crockett,  see  Lambe  v. 

613.  Fames,  infra.     See    also  Scott  v.  Key, 

(m)   Per  Lord  Cranworth,  1  Sim.  N.  35  Beav.  291  ;   Armstrong  v.  Armstrong, 

S.  103.     See  Farr  v.  Hennis,  44  L.  T.  L.  R.,  7  Eq.  518. 
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Riiihes  V. 
Ward. 


Other  cases. 


Donee 
allowed  to 
receive 
legacy 
without  his 
interest  being 
declared. 

Distinction 
where  given 
in  first 
instance 
absolutely. 


diminished  interest  still  subject  to  the  charge  of  maintaining  the 
children.  A  "  recommendation  "  not  to  diminish  the  principal 
but  to  vest  it  in  government  or  freehold  securities,  has  been 
held  to  require  this  construction  (a;). 

In  Raikes  v.  Ward  (y),  the  gift  was  to  the  testator's  wife,  "  to 
the  intent  she  may  dispose  of  the  same  for  the  benefit  of  herself 
and  our  children  in  such  manner  as  she  may  deem  most  advan- 
tageous." The  Court,  in  deciding  against  the  claim  of  the  children 
to  an  absolute  interest,  said,  it  could  not  deprive  the  widow  of  the 
honest  exercise  of  the  discretion  which  the  testator  had  vested  in 
her,  or  refuse  its  assistance  to  inquire  into  or  sanction  any  reason- 
able arrangements  which  she  might  desire  to  make,  Expressions 
somewhat  similar  to  those  found  in  the  last  two  cases  have  received 
the  same  construction  in  the  cases  of  ConolJy  v.  Farrel  (z).  Woods 
V.  Woods  {a),  and  Costdbadie  v.  Costahadie  (b). 

In  several  cases  (c),  the  Court  has  held  the  donee  entitled  to 
receive  the  legacy  or  dispose  of  the  property  devised  or  bequeathed 
and  receive  the  proceeds,  without  saying  whether  he  was  absolutely 
entitled  or  bound  honestly  to  exercise  a  discretionary  trust.  In 
such  cases  it  was  merely  decided  that  there  was  no  absolute  trust. 

But  here,  as  in  the  case  of  precatory  trusts,  if  the  property  is 
given  in  the  first  instance  for  the  absolute  benefit,  or  to  be  at  the 
disposal,  of  the  donee,  especially  if  such  donee  be  the  parent,  no 
trust  will  be  created  by  subsequent  words  shewing  that  the  main- 
tenance of  the  children  was  a  motive  of  the  gift.  And,  although  it 
is  not  directly  denied  that  the  Court  may  control  the  execution  of 
a  trust  where  the  shares  of  the  beneficiaries  are  left  to  the  discretion 
of  the  donee  (for  the  Court  is  in  the  constant  habit  of  ascertaining 
the  amount  required  for  maintenance  of  children),  yet  increased 
weight  is  given  to  that  indefiniteness  as  shewing  that  no  trust 
whatever  was  intended.  Thus,  in  Lamhe  v.  Eames  (d),  a  testator 
gave  his  estate  to  his  widow  "  to  be  at  her  disposal  in  any  way  she 
may  think  best  for  the  benefit  of  herself  and  family  "  ;  the  widow 


(a;)  Hart  v.  Tribe,  18  Beav.  215  ;  but 
see  per  Turner,  L.  J.,  1  D.  J.  &  S.  418. 

(y)  1  Hare,  445. 

{z)  8  Beav.  347. 

la)  1  My.  &  Or.  401  ("  towards  her 
support  and  her  fanuly  "). 

(6)  6  Hare,  410  ;  and  see  Govman  v. 
Harrison,  10  Hare,  234 ;  Smith  v. 
Smith,  2  Jur.  N.  S.  967  ;  Oodfrey  v.  God- 
frey, 2  N.  R.  16 ;  Dixon  v.  Dixon,  W.  N. 
1876,  p.  225  ;  Ryan  v.  Keogh,  Ir.  R.,  4 
Eq.  357  ;  Bond  v,  Dickinson,  33  L.  T. 
221 ;  Ee  Robertson's  Trust,  6  W.  R.  406. 


(c)  Coo'per  v.  Thornton,  3  Br.  C.  C.  96  ; 
Robinson  y.  Tickell,  8  Ves.  142  ;  Woods 
V.  Woods,  1  My.  &  Cr.  401 ;  Wood  v. 
Richardson,  4  Beav.  174 ;  Pratt  v. 
Church,  ib.  177  ;  Briggs  v.  Sharp,  L.  R., 
20  Eq.  317.  As  to  Re  Robertson's  Triist, 
6  W.  R.  405,  see  supra,  p.  892  n.  (re). 

(d)  L.  R.,  6  Ch.  597.  See  also  Mac- 
hett  V.  MacheU,  L.  R.,  14  Eq^.  49 ;  Re 
Adams  and  Kensington  Vestry,  24  Ch. 
D.  199.  But  see  Scott  v.  Key,  35  Beav. 
291. 
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made  a  will  disposing  of  part  of  her  husband's  estate,  and  giving    ciiap.  xxiv. 

an  interest  therein  to  a  natural  son  of  one  of  his  children ;  and  the 

questions  were  whether  there  was  a  trust,  and  if  there  was,  whether 

it  had  been  duly  executed.     Crockett  v.  Crockett,  and  other  cases 

cited  above,  were  pressed  on  the  Court ;  but  with  reference  to  them 

Sir  W.  James,  L.J.,  expressed  a  strong  disapproval  of  the  "  officious 

kindness  "  of  the  Court  in  interposing  trusts  where  none  were 

intended,  and  said,  "  If  the  case  stood  alone,  I  should  say  that 

no  sufficient  trust  was  declared  by  the  will ;   but  if  there  be  any 

such  obligation,  I  think  it  has  been  fairly  discharged  by  the  way  in 

which  she  (the  widow)  has  made  her  wiU  "(e). 

(c)  Lastly,  as  to  cases  where  the  primary  donee   is  held  to  be  (")  Where 
absolutely  entitled.  donee  held 

In  Brown  v.  Casamajor  (/),  a  legacy  was  given  to  a  father,  the  absolutely 
better  to  enable  him  to  provide  for  his  younger  children.    The  5^q^„^_ 
father  consented  to  secure  the  principal  for  the  benefit  of  his  younger  Casamajor. 
children,  but  the  Court,  on  his  petition,  held  him  entitled  to  the 
past  arrears  of  interest.     The  report  suggests  no  reason  for  this 
decision,  but  that  which  appears  to  be  the  reasonable  one,  viz. 
that  the  legacy  was  originally  absolute  to  the  father,  and  remained 
so  except  so  far  as  his  consent  to  settle  it  had  deprived  him  of  his 
interest. 

Again,  in  Hammond  v.  Neame  (g),  there  was  a  gift  to  a  trustee  Hammond  v. 
of  a  sum  of  stock,  upon  trust  to  pay  the  income  to  the  testator's 
niece,  "  for  and  towards  the  maintenance,  education  and  bringing 
up  of  all  and  every  her  children,  until  he,  she,  or  they  shall  attain 
twenty-one  "  ;  and  then  the  stock  was  given  equally  among  them. 
The  niece  having  no  children  at  the  testator's  death,  it  was  held 
that  she  was  entitled  to  the  interest  of  the  stock. 

In  Wood  V.  Co^  {h)  the  testatrix  gave  property  to  A.  for  his  own   Woo^  v.  Cox. 
use  and  benefit,  "  trusting  and  wholly  confiding  in  his  honour  that 
he  wiU  act  in  strict  conformity  to  any  wishes  "  :  it  was  held  that 
A.  took   absolutely,  subject  to  the  payment  of  certain  legacies 
which  were  admitted  to  be  validly  bequeathed. 

(e)  As  to  Willis  v.  Kymer,  7  Ch.  D.  Whitlam,  5  Sim.  22. 

181,  see  ante,  p.  868,  note  (s).  {h)  1  Kee.    317 ;    2  My.  &   Or.  684. 

(/)  4  Ves.  498.  See  Irvine  v.  Sullivan,  L.  R.,  8  Eq.  673, 

(g)  1  Sw.  35.     See   also   Benson   v.  a  similar  case.     See  ante,  p.  866. 


Neame. 
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Owen. 


Bequest 
to  A.  to 
maintain  B. 


In  Thorp  v.  Owen  {i),  the  testator  desired  that  everything  should 
remain  in  its  present  position  during  the  lifetime  of  his  wife,  and 
after  her  decease  gave  his  real  and  personal  property  to  other  per- 
sons, and  then  added,  "  I  give  the  above  devise  to  my  wife,  that 
she  may  support  herself  and  her  children  according  to  her  discretion 
and  for  that  purpose."  Sir  J.  Wigram,  V.-C,  decided  that  the 
widow  took  absolutely  for  her  life.  He  said,  "The  cases  should 
be  considered  under  two  heads  :  first,  those  in  which  the  Court 
has  read  the  will  as  giving  an  absolute  interest  to  the  legatees,  and 
as  expressing  also  the  testator's  motive  for  the  gift ;  and,  secondly, 
those  cases  in  which  the  Court  has  read  the  wiU  as  declaring  a  trust 
upon  the  fund,  or  part  of  the  fund,  in  the  hands  of  the  legatee. 
A  legacy  to  A.  the  better  to  enable  him  to  pay  his  debts,  expresses 
the  motive  for  the  testator's  bounty,  but  certainly  creates  no  trust 
which  the  creditors  of  A.  could  enforce  in  this  Court ;  and  again, 
a  legacy  to  A.  the  better  to  enable  him  to  maintain,  or  educate  and 
provide  for,  his  family  must,  in  the  abstract,  be  subject  to  a  like 
construction  :  it  is  a  legacy  to  the  individual,  with  the  motive  only 
pointed  out.  This  is  very  clearly,  and,  in  my  opinion,  very  correctly, 
laid  down  by  the  V.-C.  in  Benson  v.  Whittam ;  and  the  cases  of 
Andrews  v.  Partington  [k),  Brown  v.  Casamajor,  and  Hammond  v. 
Neame,  illustrate  the  same  principle.  At  the  same  time,  a  legacy 
to  a  parent  upon  trust  to  be  by  him  applied,  or  in  trust,  for  the 
maintenance  and  education  of  his  children,  will  certainly  give  the 
children  a  right,  in  a  Court  of  Equity,  to  enforce  their  natural 
claims  against  the  parent  in  respect  of  the  fund  on  which  the  trust 
is  declared"  (kJc).  And  the  V.-C.  added  (I) :  "  If  you  give  property 
to  persons  to  accomplish  an  object,  increasing  their  funds  so  that 
they  might  be  the  better  able  to  do  it — that  is,  in  point  of  fact, 
a  gift  to  them,  and  there  is  no  trust  which  others  can  enforce." 
This  is  an  important  distinction,  clear  in  principle,  but  often 
difficult  of  application. 

In  Biddies  v.  Biddies  (m),  under  a  gift  to  A.,  to  bring  up  and 
maintain  B.,  A.  was  held  to  be  absolutely  entitled,  principally  on 
the  ground  that  the  testatrix  directed  the  income  of  one-fourth  of 


(i)  2  Hare,  607.  See  M'Alinden  v. 
M'AUnden,  Ir.  R.,  11  Eq.  219;  Morrin 
V.  Morrin,  19  L.  R.  Ir.  37. 

(t)  2  Cox,  223.  Compare  Bans  v. 
Fewkea,  2  H.  &  M.  60. 

(kk)  See  Be  RobertsmCs  Trust,  ante, 
p.  892,  n.  (m). 

(0  2  Hare,  614. 

(to)  16  Sim.  1 ;  see  also  Berkeley  v. 


Swinburne,  6  Sim.  613  (where  the  income 
was  payable  to  the  guardians  of  the 
children  after  the  death  of  their  parent); 
Oakes  v.  Strachiy,  13  Sim.  414  ;  Leigh  v. 
Leigh,  12  Jur.  907  ;  Jones  v.  Qreatwood, 
16  Beav.  527  ;  Hart  v.  Tribe,  18  Beav. 
215  (as  to  the  lOOZ.) ;  Wheeler  v.  Smith 
1  Gif.  300  ;  Howorth  v.  Dewell,  29  Beav' 
18. 
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her  residuary  estate  to  be  applied  for  the  maintenance  and  educa-    chap.  xxiv. 

tion  of  B.  during  his  infancy,  and  the  capital  to  be  paid  to  him  on 

attaining  twenty-one.    And  in  Byne  v.  Blackhwn  (n),  where  the 

testator  bequeathed  a  sum  of  money  to  trustees,  in  trust  after  the 

death  of  his  daughter  M.,  to  pay  the  dividends  to  her  husband 

during  his  Ufe,  "  nevertheless  to  be  by  him  applied  for  or  towards 

the  maintenance,  education  or  benefit  of  the  children  of  M.,"  it 

was  held  that  no  trust  was  created  in  favour  of  the  children,  and  that 

A.  was  entitled  absolutely  for  his  life ;   on  the  ground  that  if  the 

testator  had  intended  A.  to  be  merely  a  trustee,  he  would  not  have 

made  the  bequest  in  the  first  instance  to  other  trustees  ;  and  that 

where  there  is  a  gift  to  a  parent,  coupled  with  a  direction  that  he 

shall  perform  certain  parental  duties  (which  are  legal  obligations 

as  regards  a  father,  but  are  merely  moral  obligations  in  the  case  of 

a  mother),  it  is  a  gift  to  and  a  beneficial  interest  in  the  person  to 

whom  it  is  made.    Yet  nothing  is  more  common  in  trusts  for  the 

maintenance  of  children,  than  to  direct  the  trustees  to  pay  the 

money  over  to  the  children's  guardian,  to  be  by  him  applied  for 

their  benefit ;   and  with  regard  to  the  second  reason,  it  is  difficult 

to  reconcile  it  with  Sir  J.  Wigram's  remarks  cited  above. 

In  Dowling  v.  Bowling  (o)  a  testator  gave  a  fund  to  be  equally 
divided  among  his  four  sons,  and  then  provided  that  his  executors 
should  invest  the  share  of  his  son  J.  in  the  purchase  of  a  residence 
"  where  my  said  son  and  family  may  enjoy  apartments  free  of  rent, 
and  that  he  may  have  .  .  .  some  income  towards  support  of  himself 
and  family."  It  was  held  that  the  gift  to  J.  was  absolute,  and  that 
the  trust  was  repugnant  and  void. 

In  Re  Harbison  (p),  property  was  given  to  "  the  Rev.  T.  L.,  Vagueness  of 
parish  priest,  for  a  Roman  CathoKc  school,  or  for  whatever-  other  P™T°^®' 
purpose  he  pleases  "  :  it  was  held  that  he  took  beneficially. 

In  Earl  of  Mexborough  v.  Savile  (q)  a  testator  bequeathed  to  his  Legacy  to  pay 
eldest  son,  to  whom  certain  settled  estates  would  pass  on  the  ^***®°"ty- 
testator's  death,  "  a  sum  of  money  sufficient  to  pay  and  discharge 
aU  the  estate  duty  which  may  be  payable  by  "  him :  it  was  held 
that  this  was  a  gift  to  the  son  for  his  own  absolute  benefit,  and  that 
it  did  not  impose  upon  him  a  trust  to  pay  the  duty  for  the  benefit 
of  the  persons  interested  in  the  settled  estates  in  succession  to  him. 
In  Adams  v.  Lopdell  (r)  a  testator  devised  lands  to  A.  charged 

(n)  26  Beav.  41.     See  also  the  judg-  [1902]  1  Ir.  R.  103. 

ment  in  Lawhe  v.  Fames,  L.  E.,  6  C!h.  (q)  88  L.  T.  131,  overruling  C.  A.  Re 

597.  Mexborough,  86  L.  T.  331. 

(o)  [1902]  1  Ir.  R.  79.  (r)  25  L.  R.  Ir.  311. 

(p)  Be  Harbison  (Morris  v.  Larkin), 

J. — VOL.  I.  57 
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Intention 
to  create  a 
trust. 


with  an  annuity  to  B.,  and  bequeathed  a  sum  of  money  to  A.  to 
assist  him  in  paying  off  a  mortgage  on  the  demised  lands.  It  was 
held  that  B.  could  not  compel  A.  to  apply  the  money  in  discharge 
of  the  mortgage. 

But,  of  course,  a  testator  may  use  language  shewing  that  he 
intends  to  create  a  trust :  as  in  Cary  v.  Gary  (s),  where  the  testator 
gave  leaseholds  to  A.  in  order  to  exonerate  his  estates  from  certain 
debts  and  incumbrances,  and  charged  the  leaseholds  with  the 
payment  thereof. 


Directions 
as  to 

tenancies, 
employment 
of  particular 
persons,  &o. 


Direction 
to  permit 
tenants  to 
continue  in 
occupation, 


to  employ 
a  particular 
steward,  &o. 


Hibhert  v. 
Hibbert. 


(4)  Directions  as  to  Employment  in  Office,  &c. — Sometimes 
a  testator's  recommendation  in  favour  of  a  third  person  is 
not  of  a  nature  to  create  a  simple  absolute  trust  for  his  benefit, 
but  has  for  its  object  the  placing  or  continuance  of  such 
person  in  some  office  or  capacity  connected  with  the  property  that 
is  the  subject  of  disposition,  involving  the  performance  of  a  certain 
duty.  As  where  a  testator  directs  that  the  tenants  of  the  devised 
property  shall  be  allowed  to  continue  in  its  occupation,  either  with 
or  without  a  condition  or  restriction  as  to  rent,  cultivation,  &c. 

In  Tibbits  v.  Tihbits  (w),  where  a  testator  made  a  devise  to  his 
son,  recommending  him  to  continue  his  cousins  A.  and  B.  "  in  the 
occupation  of  their  respective  farms  in  the  county  of  W.  as  hereto- 
fore, and  so  long  as  they  continue  to  manage  the  same  in  a  good  and 
husbandhke  manner,  and  to  duly  pay  their  rents,"  it  was  held  to 
be  a  trust  for  the  cousins,  who  had  been  tenants  at  will.  Whether 
such  words  would  be  given  this  effect  at  the  present  day  may, 
perhaps,  be  doubted. 

It  has  been  much  discussed  whether  a  direction  or  injunction  to 
employ  a  particular  agent  or  steward,  imposes  on  the  devisee  an 
obligation  in  the  nature  of  a  trust  in  favour  of  the  person  so  named, 
subject,  of  course,  to  the  impHed  condition  faithfully  to  discharge 
the  duties  of  the  office.  In  Hibbert  v.  Hibbert  (o),  the  testator, 
whose  only  real  estates  were  in  Jamaica,  directed  that  his  friend  H. 
should  be  appointed  receiver  of  his  real  and  personal  estates,  adding 
that  he  made  this  appointment  for  the  sake  of  benefiting. H.  in  a 
pecuniary  point  of  view.  Sir  W.  Grant,  M.E.,  gave  effect  to  the 
testator's  direction  by  appointing  H.  to  be  receiver,  agent  and 
consignee  for  the  Jamaica  estates,  upon  his  personal  recognizance, 


(«)  2  Sch.  &  L.  173,  explained  in 
Barrs  v.  Fewkes,  2  H.  &  M.  60,  cited 
ante,  p.  708. 

(n)  19  Ves.  656.  Compare  Quayle  v. 
Davidson,  12  Moo.  P.  C,  C.  268. 


(o)  3  Mer.  681.  See  also  Saunders  v. 
Botherham,  3  Gif.  556  (direction  to  con- 
tinue testator's  trade  and  employ  A.  as 
manager). 
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without  (as  would  have  been  required  if  he  had  not  been  appointed    chap.  xxiv. 
by  the  testator)  giving  the  usual  security.    But  the  Court  obviously 
had  a  discretion  in  the  matter. 

In  Williams  v.  Corbet  (p),  where  a  testator  devised  his  estates  to  Williams  v. 
trustees  upon  trust  to  let  the  same,  and  apply  the  rents  in  paying 
off  certain  incumbrances,  and  appointed  A.  to  be  auditor  of  the 
accounts  during  the  execution  of  the  trusts,  and  directed  the  trustees 
to  pay  him  the  usual  annual  remuneration  ;  Sir  L.  Shadwell,  V.-C, 
held  that  the  trustees  were  not  justified  in  removing  A.  from  the 
office,  there  being  no  imputation  on  his  conduct,  for  that  he  had  as 
much  right  to  be  the  auditor  as  any  one  of  the  devisees  had  to  the 
estates. 

The  application  of  this  rule,  however,  would  in  many  cases  cause  True 
serious  embarrassment  to  trustees  in  the  management  of  the  trust,  P™""P  ^■ 
and  it  is  submitted  that  the  true  principle  was  laid  down  in  Lawless 
V.  Shaw  (q),  where  a  testator,  after  devising  his  estates,  charged 
with  certain  annuities,  to  his  friend  WiUiam  Shaw  for  life,  with 
remainders  over  in  strict  settlement,  and  after  bequeathing  to  his 
friend  and  agent  B.  B.  Lawless  1001.  as  a  token  of  the  testator's 
esteem  for  him,  declared  it  to  be  his  particular  desire  that  Shaw 
should  continue  Lawless  in  the  receipt  and  management  of  the 
devised  estates,  and  likewise  should  employ  and  retain  him  in  the 
agency  and  management  of  lands  to  be  purchased  in  pursuance  of 
the  wUl,  at  the  usual  fees  allowed  to  agents,  he  having  acted  for  the 
testator  since  he  became  possessed  of  the  estate  fuUy  to  his  satis- 
faction. Soon  after  the  testator's  decease,  Shaw  dismissed  Lawless 
from  his  office  as  land-agent,  but  without  impeaching  his  character 
or  capacity.  Lawless  filed  a  bill  against  Shaw,  claiming  to  be 
reinstated,  which  was  dismissed  by  Lord  Plunket.  This  decision, 
after  being  reversed  by  Sir  E.  Sugden,  was  restored  by  the  House 
of  Lords  (r),  on  the  ground  that  a  gift  of  an  estate  to  one  person  is 
inconsistent  with  a  direction  that  another  should  have  the  manage- 
ment of  it. 

The  same  principle  was  followed  in  linden  v.  Stephens  {s)  : 
where  the  testator  expressed  the  wish  and  desire  that  the  plaintiff 
be  appointed  as  agent,  receiver,  or  manager,  whenever  the  trustees 
should  have  occasion  for  the  services  of  a  person  in  that  capacity. 
Lord  Cottenham  said :  "  The  testator  gives  his  property  to 
trustees  who,  until  the  death  of  the  survivor  of  the  wife  and  her 

{p)  8  Sim.  349.  .  {«)  2   Ph.  142  ;  Belaney  v.  Kelly,  24 

(?)  U.  &  Go.  154.  L.  T.  738. 

(V)  Shaw  V.  Lawless,  5CI.&  Kn.  129. 
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Solicitor 
trustee. 


nieces,  were  to  act  in  the  management  of  the  estate.  ...  Is  it 
consistent  with  this  purpose,  that  he  should  give  to  the  plaintifE 
an  irrevocable  office  of  agent,  receiver  or  manager  ?  " 

So,  a  direction  in  a  will  that  a  particular  person  "  shall  be  the 
solicitor  to  my  estate  and  to  my  said  trustees  in  the  management 
and  carrying  out  the  provisions  of  this  my  will,"  has  been  held  not 
to  impose  any  trust  or  duty  on  the  trustees  to  continue  such  person 
as  their  solicitor  (t). 

A  testator  sometimes  appoints  a  solicitor,  surveyor,  stock-broker, 
or  other  professional  person  to  be  one  of  the  trustees  of  his  wiU, 
and  authorises  him  to  charge  for  his  professional  services  (m).  Such 
a  provision  confers  a  beneficial  interest  under  the  wiU  within  sect.  15 
of  the  Wills  Act,  which  is  forfeited  if  the  person  to  whom  it  is  given 
attests  the  execution  of  the  wiU  {v).  It  cannot  be  claimed  as 
against  creditors  (w),  and  appears  to  be  liable  to  legacy  duty  (x). 


Trust  must 
have  object. 


Discretionary 

trusts. 


Ill Trusts   without    a   Definite   Object. — The  general  rule 

is  that  "  every  trust  must  have  a  definite  object.  There  must  be 
somebody  in  whose  favour  the  Court  can  decree  performance  "  (y). 
Charitable  gifts  are  no  exception  to  the  rule,  because  they  can  be 
enforced  at  the  suit  of  the  Attorney-General,  representing  the 
Crown;  but  in  a  charitable  trust,  as  in  any  other  trust,  there 
must  be  a  cestui  que  trust,  namely,  the  public  or  a  section  of  the 
public  (z).  And  an  intention  to  create  a  trust  of  a  charitable 
nature  must  be  expressed  (a). 

What  appears  to  be  an  exception  to  the  rule  is  where  property 
is  given  to  a  person  as  a  trustee,  with  power  to  apply  it  in  a  certain 
way  at  his  discretion,  the  result  being  that  he  may  apply  it  in  that 
way  if  he  likes :  that  no  one  can  compel  him  to  apply  it  in  that  way : 
and  that  if  he  does  not  apply  it  in  that  way,  it  (or  the  unappUed 
part)  belongs  to  the  original  donor  or  his  representatives.  This  is 
called  a  discretionary  trust.     Whether  it  can  properly  be  called 


(i)  Foster  v.  Elsley,  19  Gh.  D.  518. 

(«)  See  Re  Ames,  25  Ch.  D.  72 ;  Be 
Chappie,  27  Ch.  D.  584. 

(v)  Re  Barber,  31  Ch.  D.  665;  Re 
PooUy,  40  Ch.  D.  1. 

(w)  Re  White,  [1898]  2  Ch.  217. 

(a;)  Re  Thorley,  [1891]  2  Ch.  613.  It 
is  difficult  to  understand,  on  principle, 
why  this  shordd  be  so.  See  Hanson's 
Death  Duties,  4th  edition,  419. 

(y)  Per  Sir  W.  Grant,  M.E.,  in 
Morice  v.  Bishop  ofDmham,  9  Ves.  399. 
Compare  Doe  A.  Toone  v.  Gopestake,  6 
East,  328,  where  the  trusts  were  so  in- 


definite that  the  trustees  might  apply 
the  property  to  any  use  they  thought 
fit :  and  Ee  Cameron,  26  Ch.  D.  19, 
where  a  testator  directed  his  executors 
to  carry  on  his  business  for  a  certain 
time  without  disposing  of  the  profits, 
and  it  was  held  that  except  so  far  as  it 
might  be  necessary  to  do  so  for  the 
purpose  of  paying  debts  and  legacies, 
the  direction  was  inoperative  :  and  see 
ante,  p.  481. 

(z)     Re    Church    Patronage     Trust 
[1904]  2  Ch.  643. 
•  (a)  Ante,  Chap.  IX. 
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a  trust  or  not  does  not  seem  very  material :  perhaps  it  would  be  chap.  xxiv. 
more  accurate  to  call  it  a  power  in  the  nature  of  a  trust.  A  common 
example  is  the  ordinary  power  of  applying  income  for  the  main- 
tenance of  infants  (w) ;  a  discretionary  trust  for  the  benefit  of  an 
adult  is  another  example  (x).  In  Gott  v.  Nairne  {xx),  trustees 
were  allowed  to  carry  out  a  trust,  although  there  was  no  person 
who  could  enforce  it. 

On  the  same  principle,  a  direction  by  a  testator  that  a  monument  Erection  of 
shall  be  erected  to  his  memory  is  lawful.    Such  a  direction  is  ">°""™™*- 
effectual  to  this  extent,  that  the  executors  or  trustees  are  justified 
in  expending  the  money,  but  no  one  can  compel  them  to  do  so  :  "  it 
stands  on  the  same  footing  as  an  expensive  funeral "  {y). 

The  rule  laid  down  in  Morice  v.  Bishop  of  Durham  has  been  much  Trust  for 
discussed  in  connection  with  the  decision  of  North,  J.,  in  Re  Dean  (2).  animals"* 
There  the  testator  bequeathed  his  horses  and  dogs  to  his  trustees 
with  an  annual  sum  for  their  maintenance,  payable  for  a  term  of 
fifty  years  from  his  death,  if  any  of  the  animals  should  so  long  live  : 
it  was  held  that  the  trust  was  valid,  although  it  was  not  a  charity, 
and  that  any  surplus  unexpended  by  the  trustees  belonged  to  the 
testator's  representatives.  The  decision  was  based  partly  on  the 
analogy  of  a  trust  for  the  erection  of  a  monument,  and  partly  on 
the  authority  of  Mitford  v.  Reynolds  (a),  where  the  point  does  not 
seem  to  have  been  argued.  Its  correctness  has  been  doubted,  on 
the  ground  that  the  trust  was  incapable  of  enforcement  (6),  but 
it  is  submitted  that  if  the  trust  had  been  hmited  to  the  period 
allowed  by  the  Eule  against  Perpetuities,  it  would  have  been  good,  on 

(w)  See     Conveyancing    Act,    1881,  estate ;  it  follows  that  their  interest  is 

as.  42,  43.  contingent,  being  dependent  on  the  acts 

(x)  Oisborne  v.  Oisborne,  2  App.  Ca.  of  the  trustees,  and  if  the  trust  were  of 

300 ;  Re  Coleman,  39  Ch.  D.  443.  indefinite  duration,  it  would  allow  con- 

(xx)  3  Ch.  D.  278.  tingent  interests  to  take  effect  beyond 

(y)  Mellick  v.  Asylum,  Jac.  180,  184  ;  the  period  allowed  by  law  :  it  is  there- 

Adnam  v.  Cole,  6  Bea.  353  ;  Trimmer  v.  fore    illegal,   unless    restricted    to    the 

Danby,  2.5  L.  J.  Ch.  424  (where  Mitford  period  allowed   by   the   Eule    against 

V.  BeyTiolds,  1  Ph.  185,  is  referred  to) ;  Perpetuities.    [0.  S.] 

Hoare  v.   Osborne,  L.  E.,  1   Eq.  585 ;  (z)  41  Ch.  T>.  552. 

Mussett  V.  Single,  [1876]  W.  N.   170.  (o)  16  Sim.  105.     See  also  Hicks  v. 

As  to  expensive  funerals,  see  Chap.  LIV.  Ross,  L.  E.,  14  Eq.  141. 

It  has  been  held  that  a  trust  for  the  (6)  See  an  article  by  Professor  Gray 

maintenance  of    a    tomb    is    legal,   if  in  the  Harvard  Law  Eeview,  xv.  509  ; 

restricted  to  the  period  allowed  by  the  Gray  on  Perp.   §§   905  seq. ;    and   an 

Eule  against  Perpetuities.      These  de-  article   by  the  present  editor  in   the 

cisions  have  been  criticized  by  Mr.  Gray  Juridical  Eeview  for  July  1906.  On  the 

(Perp.  §§  906-7),  but  I  venture  to  con-  question    of    perpetuity,    see     above, 

tend  that  they  are  correct.     No  one  can  p.  279.     The  proper  way  of  providing 

enforce  the  performance  of  such  a  trust,  for  animals  is  to  give  an  annuity  to  the 

and   therefore  if   the    trustees  do  not  custodian  payable  so  long  as  any  of  the 

expend  the  income  for  the  purposes  of  animals  are  living  :  Re  Howard,  Times, 

it,  there  is  a  resulting  trust  for  the  October  30,  1908. 
persons    interested    in    the    testator's 
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be  defined. 


Discretion- 
ary gift. 


the  ground  that  a  discretionary  trust  can  be  created  for  the  benefit 
of  animals  as  well  as  for  the  benefit  of  a  spendthrift  or  lunatic. 
The  difficulty  as  to  perpetuity  did  not  arise  in  Pettingall  v. 
Pettingall  (c),  where  the  trust  was  held  to  be  valid. 

If  a  testator  shews  an  intention  to  create  a  trust,  it  is  not  always 
necessary  that  he  should  definitely  indicate  the  objects  of  it.  Thus 
where  a  testator  bequeathed  5,000?.  to  trustees  upon  trust  to  expend 
it  in  plantiug  trees  on  land  of  which  he  was  tenant  for  life,  it  was 
held  that  this  was  a  good  trust  for  the  benefit  of  the  owners  of  the 
land  for  the  time  being  (d). 

If  the  gift  be  expressly  "  in  trust,"  or  if  the  donees  are  described 
as  trustees,  though  the  property  is  to  be  disposed  of  in  such  manner 
and  for  such  purposes  as  they  think  fit,  "  it  being  my  will  that 
the  distribution  thereof  shall  be  left  entirely  to  their  discretion," 
they  are  trustees,  and  the  beneficial  interest  results  to  the  heir  or 
the  next  of  kin  (e).  It  was  at  one  time  supposed  that  if  the  property 
was  not  expressly  given  in  trust,  the  donees  took  beneficially.  Thus 
in  Gibbs  v.  Rumsey  (/),  the  testatrix  gave  the  residue  of  her  property 
to  her  "  said  trustees  and  executors  "  (naming  them)  to  be  disposed 
of  unto  such  person  and  persons  and  in  such  manner  and  form  as 
they  in  their  discretion  should  think  proper  and  expedient,  and 
it  was  held  by  Grant,  M.R.,  that  this  was  not  a  trust,  but  the  same 
thing  as  a  general  power  of  appointment,  and  that  the  executors 
took  the  residue  beneficially.  But  this  distinction  has  been  dis- 
approved (g) ,  and  in  Fenton  v.  Nevin  (h)  ,where  the  testator  bequeathed 
various  legacies,  including  a  legacy  to  each  of  his  executors,  and 
after  directing  his  property  to  be  sold,  proceeded  as  follows  :  "I 
will  my  executors  shall  apply  the  overplus,  if  any,  as  they  think 
fit  ":  it  was  held  that  they  did  not  take  beneficially.  Again,  in  Re 
Sinclair  {i)  the  testator  gave  and  bequeathed,  "  with  the  exception 
of  my  said  house  in  Sunderland,  the  disposal  of  which  I  leave  to 
the  discretion  of  my  trustees  hereinafter  mentioned,"  his  real  and 
personal  estate  to  his  wife  and  A.  B.  upon  certain  trusts  ;  A.  B. 
predeceased  the  testator  :  it  was  held  that  the  wife  took  neither  a 


(c)  11 L.  J.  Ch.  176. 

id)  Be  Bowes,  [1896]  1  Ch.  507. 
Gary  v.  Gary,  2  Soh.  &  L.  173,  may 
perhaps  be  referred  to  this  principle ; 
and  see  Be  Mexborough,  86  L.  T.  331, 
88  L.  T.  131,  ante,  p.  897.  As  to  the 
result  when  it  becomes  impossible  to 
carry  out  such  a  trust,  see  below. 

(e)  JFowler  v.  Garlihe,  1  R.  &  My.  232  ; 
Buchle  V.  Bristow,  10  Jur.  N.  S.  1095  ; 
Re    Dean,  41   Ch.   D.   552,   where   an 


annual  sum  was  given  to  trustees  to  be 
expended  for  certain  purposes,  with  a 
direction  that  any  part  remaining  un- 
applied should  be  dealt  with  by  them 
at  their  sole  discretion. 

(/)  2  V.  &  B.  294. 

{g)  See  Buclde  v.  Bristow,  supra ; 
Yeap  Gheah  Neo  v.  Ong  Gheng  Neo, 
L.  R.,  6  P.  C.  381. 

{h)  31  L.  R.  Ir.  478. 

(i)  [1903]  W.N.  113. 
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beneficial  interest  in  the  house  nor  a  beneficial  power  of  appoint-    chap.  xxiv. 
ment,  and  that  the  house  devolved  to  the  testator's  heir. 

But  where  a  testator  gives  property  to  his  executor  or  trustee,  where  no 
without  words  implying  any  discretion  or  power  of  selection,  it  may  <l;s<=retion  is 
appear  from  the  general  frame  of  the  wiU,  and  the  circumstances  of 
the  testator's  family,  that  the  gift  was  intended  to  be  beneficial  (j) ;  as 
where  he  provides  for  his  immediate  relatives,  and  gives  the  residue 
of  his  estate  to  A.  B.,  whom  he  has  previously  appointed  executor 
and  trustee  (k).  The  question  whether  a  person  is  to  take  as  an 
executor  or  trustee,  or  is  to  have  a  beneficial  interest,  is  a  question 
of  intention,  and  (as  regards  executors)  is  not  affected  by  the 
Executors  Act,  1830  (I). 

The  question  whether  the  objects  of  a  trust  are  sufficiently  indi-  ciiarity. 
cated  often  arises  in  gifts  which  are  partly  for  charitable  purposes  (m). 

It  will,  of  course,  be  remembered  that  the  question  frequently  Resulting 
arises  whether  property  is  given  to  a  person  for  the  purpose  of  t^^^- 
conferring  on  him  the  beneficial  interest,  subject  to  a  particular 
purpose,  or  whether  it  is  given  to  him  for  a  particular  purpose, 
with  no  intention  of  conferring  on  him  any  beneficial  interest ; 
in  the  latter  case,  if  there  is  no  disposition  of  the  beneficial  interest, 
a  resulting  trust  arises.     This  subject  is  discussed  in  Chapter  XXI. 

IV. — Executory  Trusts. — The  question  whether  words  used  by  Direction 
a  testator  in  declaring  a  trust  are  complete  in  themselves  (n),  to  settle. 
or  whether  they  are  intended  to  serve  merely  as  an  outhne  or 
minutes  of  the  trust,  the  details  of  which  are  to  be  filled  in  by  the 
trustees  or  some  other  person,  arises  chiefly  in  those  cases  where 
the  testator  directs  property  to  be  settled  on  a  certain  person 
and  his  or  her  issue  (o). 

The  nature  of  the  estates  and  interests  which  ought  to  be  limited  strict  settle- 
in  pursuance  of  a  direction  to  settle  land,  or  money  to  be  laid  out  '"''"'  °*  ^*"<^- 
in  the  purchase  of  land,  is  discussed  in  another  chapter,  in  con- 
nection with  the  rule  in  Shelley^s  Case  (p). 

{))  Fenton  v.  Hawkins,  9  W.  R.  300.  (o)   Lord   St.   Leonards's    definition 

{k)   Williams  v.  Arkle,  h.  R.,  7  H.  L.  of  "executory  trusts,"  in  Egerton  v. 

606  :  post,  Chap.  XXI.  Brownlow,iB..  L.  C.  at  p.  210,  is  quoted 

{I)  Ibid.  in  C!hap.  XLVIII.     A  direction  to  exe- 

(m)  See  above,  pp.  228  et  seq.  cutois  to  settle  land  which  is  not  devised 

(»)  A   gift   of  property   to   trustees  to   them   gives  them   a,  common  law 

upon  trust  to  convey,  transfer  or  pay  it  power  :    Knocker  v.  Bunbury,  6  Bing. 

to  certain  persons  in  certain  events,  is  N.C.  306. 

not,  properly  speaking,  an  executory  (p)  Chap.  XLVIII.    As  to  the  way  in 

trust,  but  the  construction  of  such  a  which  a  name  and  arms  (shifting)  clause 

gift  is  sometimes  different  from  that  of  should  be  framed,  see  Trevor  v.  Trevor, 

a  direct  gift.     See  Chap.  XXXVII.,  and  13  Sim.  108.     In  D'Eyncourt  v.  Gregory, 

Ahbissv.  Bumey,n  Ch.T>.2\l.  34    Bea.    36,   a,    testator    directed    a 
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Direction  to 
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The  doctrine  of  cy-pres  is  sometimes  applied  to  executory  trusts 
for  the  settlement  of  land  on  a  person's  issue  (q). 

It  may  here  be  mentioned  that  where  land  is  devised  or  agreed  to 
be  settled  upon  a  person  and  his  issue  in  tail,  the  established  form  of 
limitation,  in  the  absence  of  express  provision  to  the  contrary,  is 
to  the  first  and  other  sons  successively,  according  to  seniority,  in 
tail,  remainder  to  the  daughters  as  tenants  in  common  in  tail,  with 
cross  remainders  between  them  (r).  But  if  there  are  words  importing 
division  among  the  issue,  it  seems  that  they  all  take  as  tenants  in 
common  in  tail,  with  cross  remainders  between  them  (s).  It  seems 
that  although  a  direction  to  settle  land  on  a  person  and  his  children 
means  that  it  must  be  settled  as  realty,  the  Court  may  authorize 
the  insertion  of  powers  of  leasing,  sale,  and  exchange,  with  provisions 
for  advancement,  &o.  (t).  According  to  the  older  cases,  even 
where  there  was  a  direction  to  insert  usual  powers,  neither  a  power 
to  jointure  (u),  nor  a  power  of  portioning  {v),  could  be  inserted. 
But  a  more  liberal  principle  of  construction  seems  now  to  prevail  (w). 

In  Wright  v.  Wright  (x)  a  testator  gave  real  and  personal  estate 
to  his  son,  to  be  settled  in  strict  settlement  on  his  marriage  :  the 
son  having  married  and  died  without  any  settlement  having  been 
made,  it  was  held  that  the  widow  was  entitled  to  an  annuity  by 
way  of  jointure. 

If  real  or  personal  property  is  directed  to  be  "entailed"  on  A. 
and  his  heirs,  it  seems  that  A.  only  takes  a  life  interest,  with 
remainder  to  his  heirs  in  tail  or  absolutely,  according  to  the  nature 
of  the  property  (y). 

If  the  trust  is  to  settle  land  on  marriage  as  a  jointure  to  the  wife, 
the  widow  of  a  second  marriage  may  be  entitled  (z). 


settlement  to  be  made  and  to  contain 
two  shifting  clauses  in  different  forms ; 
the  M.R  held  that  the  testator  had 
not  been  his  own  conveyancer. 

(j)  Ante,  p.  289.  The  argument  in 
favour  of  such  a,  settlement  failed  in 
Seal  V.  Seal,  Prec.  Ch.  421. 

(r)  See  Orier  v.  Grierj  L.  E.,  5  H.  L. 
688,  post,  C!hap.  XLVIII. 

(s)  Dodson  V.  Hm/,  3  Br.  C.  C.  404  ; 
Hadwen  v.  Hadwen,  23  Bea.  551.  See 
PhilUps  V.  James,  3  De.  G.  J.  &  S.  72 ; 
Mason  v.  Mason,  5  Ir.  R.  Eq.  288 ; 
Vaizey  on  Settlements,  167  seq. 

(i)  Turner  v.  Sargent,  17  Bea.  515; 
Wise  V.  Piper,  13  Ch.  D.  848.  Older 
cases  are  Peake  v.  Penlington,  2  V.  &  B. 
311;  HillY.  Hill,  6  Sim.  136:  Lindow 
V.  Fleetwood,  6  Sim.  152 ;  Wheatev.  Hall, 
17  Ves.  80;  Home  v.  Barton,  Jac.  437 ; 


Pearse  v.  Baron,  Jac.  158 ;  Brewster  v. 
Anijell,  1  J.  &  W.  625 ;  Duhe  of  Bedford 
i.  Abercorn,  1  M.  &  Cr.  312. 

(u)  Dulpe  of  Bedfmd  v.  Marquess  of 
Abercorn,  1  My.  &  C.  312. 

{v)  Higginson  v.  Barneby,  2  S.  &  St. 
516. 

\w)  Viscount  Holmesdale  v.  West,  L. 
R.,  3  Eq.  474:  12  Eq.  280;  SackviUe- 
West  V.  Holmesdale,  L.  R.,  4  H.  L.  543 ; 
Vaizey,  180. 

(x)  [1904]  1  Ir.  R.  360. 

{y)  See  Graves  v.  Hicks,  11  Sim.  536; 
Sealy  v.  Stawell,  Ir.  R,  2  Eq.  326.  In 
Boydell  v.  GoligUly,  14  Sim.  327,  the 
ultimate  limitation  of  the  real  and 
personal  estate  was  made  to  the  person 
who  was  the  testator's  heir. 

(z)  Masons.  Mason,  5  Ir.  R.  Eq.  288. 
See  Allanson  v.  Clitherow,  1  Ves.  sen.  24. 
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Another  question  which  sometimes  arises  is  whether  a  bequest    chap.  xxiv. 
of  chattels  or  leaseholds  {v)  to  follow  the  limitations  of  a  strict  settle-  ggquggj  ^f 
ment  of  realty,  or  to  go  with  a  title,  creates  an  executed  or  executory  chattels 
trust.    This  question  also  is  discussed  in  another  chapter  (w).  ™ttlement. 

The  case  of  Shelley  v.  Shelley  {x),  in  which  a  testatrix  bequeathed 
jewels  to  be  held  as  heirlooms,  without  reference  to  any  real  estate, 
is  referred  to  in  the  same  chapter. 

A  somewhat  narrow  construction  has  been  placed  on  testamentary  Direction 
trusts  or  powers  to  settle  personalty  (y).  In  Laing  v.  Laing  (z)  the  *°  settle 
testator  gave  a  legacy  of  stock  to  a  female  infant,  to  be  paid  or 
transferred  to  or  settled  upon  her  by  his  trustees  and  executors 
by  such  deed  or  instrument  in  writing  as  they  should  think  most 
prudent  and  proper,  upon  her  attaining  the  age  of  twenty-one ; 
she  married  in  the  testator's  lifetime,  and  attained  twenty-one 
after  his  death :  ShadweU,  V.-C,  directed  the  stock  to  be  transferred 
to  her.  In  Kennerley  v.  Kennerley  (a)  the  testator  gave  all  his 
property  to  his  wife  to  bring  up  his  children, "  and  when  they  come 
of  age  to  settle  on  them  what  shall  be  deemed  by  her  prudent  "  : 
it  was  held  that  this  merely  gave  her  a  power  of  appointment  among 
the  children,  and  not  a  power  to  settle  property  on  them  for  life, 
with  remainder  to  their  children.  In  Loch  v.  Bagley  (b)  greater 
attention  was  paid  to  the  obvious  intention  of  the  testator ;  he 
directed  his  daughters'  shares  in  his  residuary  personal  estate  "  to 
be  settled  on  themselves  strictly,"  and  it  was  held  that  each  daughter 
should  have  a  life  interest  for  her  separate  use  without  power  of 
anticipation,  with  a  power  of  appointment  by  will  over  the  corpus 
if  she  predeceased  her  husband :  in  default  of  appointment  the 
property  to  go  to  her  next  of  kin  or,  it  she  survived  her  husband, 
to  her  absolutely.  In  Magrath  v.  Morehead  (c),  the  narrow  construc- 
tion was  applied.  In  that  case  the  testator  gave  a  share  of  his 
property  to  each  of  his  daughters,  "  to  be  settled  on  themselves  on 
their  marriage  "  :  it  was  held  by  Bacon,  V.-C,  that  on  the  daughters 
attaining  twenty-one,  being  unmarried,  they  were  entitled  to  their 
shares  absolutely. 

{v)  See  Miles  v.  Harford,  12  Ch.  D.  liar  case  of  Burrell  v.  Grutchley  (15  Ves. 

691.  644),  see  Vaizey  on  Settlements,  190. 

(w)  Chap.  XX.,  ante,  pp.  695  seq.  (z)  10  Sim.  315. 

{x)  L.  E.,  6   Eq.   540,   stated  ante,  (a)  10  Ha.  160. 

p.  696.  (6)   L.    R.,    4    Eq.    122.     Compare 

{y)  In  White  v.  Briggs  (15  Sim.  17)  Munt  v.  Glynes,  41  L.  J.  Ch.  639,  where 

and  Combe  v.  Hughes   (L.  R.,  14  Eq.  the   legatee   was   judicially   separated 

415)  a  direction  that  property  should  be  from  her  husband,  and  the  legacy  was 

"  secured  "  for  the  benefit  of  certain  ordered  to  be  paid  to  her. 

persons  was  held  to  be  equivalent  to  a  (c)  L.  R.,  12  Eq.  491. 
direction  to  settle  it.     As  to  the  pecu- 
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Where  re- 
strained from 
anticipation. 

Effect  of  gift 
over, 


or  contingent 
legacy. 


Interests  of 
children. 


But  if  a  legacy  is  given  to  a  woman,  with  a  direction  that  it 
shall  be  settled  upon  her  for  her  life,  it  wiU  be  settled  for  her 
separate  use  with  a  restraint  on  anticipation  {d). 

If  the  testator  gives  a  legacy  to  his  daughter,  with  a  direction 
to  settle  it  on  her  marriage,  and  a  gift  over  in  the  event  of  her  not 
leaving  issue,  this  is  an  effective  direction,  and  will  be  carried  into 
effect  by  giving  her  a  life  interest  for  her  separate  use,  with  remainder 
to  her  children  as  she  shall  appoint,  and  in  default  to  her  children 
who  attain  twenty-one  or  being  daughters,  marry  (e).  And  if  a 
legacy  is  given  to  a  feme  sole  contingently  on  her  marriage,  a  direc- 
tion to  settle  it  is  effective  (/).  A  fortiori,  a  direction  to  settle 
property  on  a  person  and  his  or  her  issue,  children  or  family  is 
effective  (g).    The  children  take  as  tenants  in  common  (gg). 

Where  the  testator  directs  a  legacy  to  be  settled  on  the  legatee 
and  his  (or  her)  wife  (or  husband)  and  children,  a  power  of  appoint- 
ment among  the  children  will  be  given  to  the  husband  and  wife,  or 
the  survivor,  with  the  usual  trust  in  default  of  appointment  for 
children  who  attain  twenty-one  or  marry,  and  the  usual  hotchpot, 
maintenance  and  advancement  clauses  (h).  But  if  the  testator 
has  shewn  an  intention  that  the  children  are  to  take  equally,  the 
power  of  appointment  will  be  omitted  (i).  The  ultimate  trust 
varies  according  to  circumstances  (ii).  In  Turner  v.  Sargent  (j)  a 
trust  to  settle  on  children,  with  a  substitutional  gift  to  their  issue. 


{d)  Be  Parrott,  33  Ch.  D.  274;  Be 
DunnilVs  Trust,  Ir.  R.,  6  Eq.  322.  See 
Turner  v.  Sargent,  17  Bea.  515 ;  Symcmds 
V.  Wilhes,  11  Jur.  N.  S.  659;  Euatace 
Y.  Robinson,  7  L.  R.  Ir.  83  ;  Stanley  v. 
Jackman,  23  Bea.  450 ;  Dowd  v.  Dowd, 
[1898]  Ir.  244.  It  has  been  held  that 
where  a  precatory  trust  has  been  created 
by  will  in  favour  of  "  children,"  the 
trustee  may  vary  the  trust,  by  limiting 
the  shares  of  daughters  to  their  separate 
use  :  Willis  v.  Kymer,  7  C!h.  D.  181. 
But  see  ante,  p.  868  n.  {«). 

(e)  Young  v.  Macintosh,  13  Sim.  445 ; 
Oliver  v.  Oliver,  10  Ch.  D.  765;  Harris 
V.  Loftus  (No.  2),  [1903]  1  Ir.  R.  203. 
Compare  Stanley  v.  Jaekman,  23  Bea. 
450,  where  the  direction  to  settle  was 
contained  in  a  deed.  If  there  are  several 
children  of  the  first  taker,  and  one  of 
them  dies  under  age  and  unmarried 
before  the  settlement  is  executed,  it 
seems  that  the  survivors  take  the  whole : 
Herring-Cooper  v.  Herring-Ooofeir,[\^QOS\ 
1  Ir.  R.  465.  Compare  Harris  v.  Loftus, 
supra.  In  Findon  v.  Findon,  1  De  G. 
&  J.  380,  there  was  a  direction  to  settle 
on  testator's  daughter  and  her  issue, 


with  a  gift  over  "  in  default  of  such 
issue  " ;  no  settlement  was  executed, 
and  the  daughter's  only  child  died  an 
infant  in  her  lifetime  :  it  was  held  that 
the  daughter's  personal  representative 
was  entitled  to  the  fund. 

(/)  Duckett  V.  Thompson,  11 L.  R.  Ir. 
424. 

{g)  Stonor  v.  Curwen,  5  Sim.  264 ; 
White  V.  Briggs,  15  Sim.  17  ;  Combe  v. 
Hughes,  L.  R.,  14  Eq.  415 ;  Be  Spicer, 
84  L.  T.  195 ;  Wright  v.  Wright,  [1904] 
1  Ir.  R.  360,  and  the  oases  cited  post. 
The  decision  of  Shad  well,  V.-C,  in 
Samuel  v.  Samuel  (14  L.  J.  Ch.  222)  is 
unintelligible. 

(gg)   Taggart  v.  Taggart,  1  Sch.  &  L.  84. 

(h)  Be  Oowan,  17.  Ch.  D.  778:  fol- 
lowing Cogan  v.  Duffield,  2  Ch.  D.  44. 

(i)  Be  Parrott,  33  Ch.  D.  274.  As  to 
the  practice  in  Ireland  with  regard  to 
the  hotchpot  clause,  see  Be  Norcott's 
Estate,  14  Ir.  Ch.  315;  Lees  v.  Lees,  Ir. 
R.,  5  Eq.  549;  Miller  v.  GuUon,  13  L. 
R.  Ir.  408. 

(ii)  Stanley  v.  Jackman,  23  Bea.  450. 

Ij)  17  Bea.  515. 
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was  carried  out  so  as  to  exclude  issue  who  did  not  survive  the  tenant    chap.  xxiv. 
for  life.     This  would  probably  not  be  followed  at  the  present 
day  (k). 

A  covenant  to  settle  after-acquired  property  is  not  a  "usual" 
provision  (M). 

It  seems  that  a  direction  to  settle  property  on  a  person  and  his  Wife  or 
or  her  issue  or  "  family  "  does  not  authorise  a  direct  provision  for  o"iegatee. 
his  or  her  wife  or  husband  (I).    But  in  Charlton  v.  Rendall  (m)  the 
Court  approved  of  the  insertion  in  the  settlement  of  a  power  enabling 
the  legatee  to  appoint  a  life  interest  to  her  husband  (n). 

Where  a  testator  directs  personalty  to  be  settled  on  a  person  for  I'uture  wife 
life,  with  remainder  to  his  (or  her)  children  in  such  a  way  as  to 
include  children  by  any  marriage,  and  provides  for  a  life  interest 
being  given  to  the  wife  (or  husband),  this  authorises  a  life  interest 
being  given  to  a  second  wife  (or  husband)  (o). 

There  are  also  cases  in  which  real  and  personal  property  is  directed  Real  and 

to  be  settled  by  the  same  wUl.    No  general  principle  as  to  the  frame  prop°rty 

of  the  settlement  in  such  cases  seems  to  be  deducible  from  the  in  same 
1     .  .  ,    ,  settlement. 

decisions  (p). 

If  a  settlement  on  marriage  is  directed,  and  the  marriage  takes  Failure  to 
place,  but  no  settlement  is  executed,  it  seems  that  a  proper  settle-  ^®**  ^" 
ment  will  be  directed  at  any  time,  even  after  the  death  of  the 
original  devisee  or  legatee  (q). 

Where  a  legacy  is  given  to  a  woman  with  a  direction  that  it  shall  where 
be  settled  on  her  for  hfe,  with  remamder  to  her  children,  it  may  be  absohrtel***^"" 
ordered  to  be  paid  over  to  her  if  she  lives  to  an  advanced  age  with- 
out marrying  (r).    And  if  a  legacy  is  directed  to  be  settled  on  A.  and 
his  (or  her)  children,  and  no  settlement  is  made,  and  A.  dies  without 
any  children,  the  legacy  belongs  to  A.'s  representatives  (s). 

V. — Undisclosed   Trusts. — Notwithstanding  the  statutory  re- 
quirement that  every  wiU  must  be  in  writing,  there  are  cases  in 

(i)  See  the  result  of  the  long  conflict  (p)  See  White  v.  Briggs,  15  Sim.  17, 

of  authority  on  this  point  stated  in  2  Ph.  583 ;   Boydell  v.  GoUgUly,  supra, 

Chap.  XXXVI.  p.  904  ;    Turner  v.   Sargent,    17   Bea. 

(kk)  Be.  Maddy's  Estate,  [1901]  2  Ch.  515  ;  Vaizey  on  Settlements,  189. 
820.  (q)  Mason  v.  Mason,  Ir.  B.,  5  Eq.  288 ; 

(I)    White   V.    Briggs,    15    Sim.    17  ;  Wright  v.  Wright,  [1904]  1  Ir.  R.  360. 
Young  v.  Macintosh,  13  Sim.  445.  (r)  Lyddon  v.  Ellison,  19  Bea.  565 ; 

(m)  11  Ha.  296.  Re  Jordan's  Trusts,  [1903]  1  Ir.  R.  119. 

(re)  Compare  Wilkinson  v.   Jotighin,  [s)  Bell  v.  Jackson,  1  Sim.  N.  S.  547  ; 

41  L.  J.  Ch.  234.  Norman  v.  Kynaston,  3  D.  F.  &  J.  29 ; 

(o)  Nash\.  Allen,  42  Ch.  D.  54.    In  Be  Eaton  v.  Barker,  2  Coll.  124 ;  Olphert  v. 

Parrott,  supra,  the  terms  of  the  will  Olphert,  [1903]  1  Ir.  R.  326.     See  also 

excluded  a  future  husband.     As  to  the  Bradford  v.  Young,  29  Ch.  D.  617,  and 

case   of   divorce,   see    Marlborough   v.  compare     the    cases    cited    in    Chap. 

Marlborough,  [1901]  1  Ch.  165.  XXXVII. 
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which  property  disposed  of  by  will  can  be  made  subject  to 
trusts,  the  terms  of  which  are  not  declared  by  the  will  or  by  any 
document  incorporated  in  it. 

The  cases  fall  imder  two  classes,  one  comprising  those  cases  in 
which  the  existence  of  a  trust  appears  on  the  face  of  the  wUl,  and 
the  other  comprising  those  cases  where  the  trust  is  altogether  secret. 


Existence 
of  trust 
disclosed  by 
the  will. 


Rule  not 
applicable  to 
powers. 


Trust  not 
communi- 
cated at  date 
of  will. 


It  has  been  decided  that  if  property  is  given  to  A.,  and  the  will 
shews  that  the  testator  intends  him  to  hold  it  upon  trust  {t),  but 
does  not  either  expressly  or  by  reference  to  any  existing  document 
declare  what  the  terms  of  the  trust  are,  oral  evidence  is  admissible 
to  prove  them,  provided  the  trust  was  communicated  to  A.  prior 
to,  or  simultaneously  with,  the  execution  of  the  will  (m). 

So,  in  Re  Huxlahk  {v),  where  a  testatrix  bequeathed  4,000Z.  to  C. 
"  for  the  charitable  purposes  agreed  upon  between  us,"  evidence 
was  admitted  to  shew  what  those  purposes  were. 

But  the  wishes  of  the  testator  may,  of  course,  be  expressed  in 
such  a  way  that  they  would  not,  even  if  set  forth  in  the  will,  create 
a  trust  {w). 

With  regard  to  the  rule  above  stated,  there  is  a  difference  between 
trusts  and  powers.  Thus  in  Re  Hetley  {x) ,  a  testator  gave  his  property 
to  his  wife  for  life,  and  desired  and  empowered  her  by  her  will  or  in 
her  lifetime  to  dispose  of  his  estate  in  accordance  with  his  wishes 
verbally  expressed  by  him  to  her :  it  was  held  by  Joyce,  J.,  that 
parol  evidence  could  not  be  admitted  to  shew  what  the  testator's 
verbally  expressed  wishes  were,  and  that  the  power  of  disposition 
given  to  the  widow  was  void  for  uncertainty. 

There  is  some  conflict  of  judicial  opinion  on  the  question  whether 
the  general  rule  above  stated  applies  where  the  trust  is  not  com- 
municated to  A.  until  after  the  execution  of  the  wiH.  The  cases  of 
Moss  V.  Cooper  («/)  and  N orris  v.  Frazer  (z)  are  sometimes  cited  as 


(i)  See  Re  Spencer's  Will,  referred  to 
infra,  p.  910  ;  Balfe  v.  Halpenny,  [1904] 
1  Ir.  B.  486 ;  O'Brien  v.  Condon,  [1905] 
1  Ir.  R.  51. 

(it)  Se  FUetwood,  15  Ch.  D.  594  ;  the 
following  cases  are  cited  and  commented 
on  in  the  judgment :  Crook  v.  Brook- 
ing, 2  Vem.  50  ;  Pring  v.  Pring,  2  Vern. 
99;  Smith  v.  Attersoll,  1  Euss.  266; 
Podmore  v.  Cunning,  7  Sim.  644 ;  Johnson 
V.  Ball,  5  De  G.  &  S.  85 ;  Irvine  v.  SuUi- 
van,  L.  R.,  8  Eq.  673 ;  Biordan  v. 
Banon,  10  Ir.  Eq.  R.  469.  See  also  In 
honis  Merchant,  [1893]  P.  254,  and  the 
cases  cited  in  note  («),  supra.     It  may' 


be  noted  that  Crook  v.  Brooking  (or 
Crooke  v.  Brookeing)  is  not  an  authority 
on  the  point  now  under  discussion  :  in 
that  case  the  trust  was  declared  by  a 
letter  written  by  one  of  the  legatees 
to  the  other. 

(u)  [1902]  1  Ch.  214,  2  Ch.  793. 

(w)  Sullivan  v.  Sullivan,  [1903]  1  Ir. 
R.  193  ;  Beid  v.  Atkinson,  Ir.  R.,  5  Eq. 
373;  GreaghT.  Murphy,  Ir.E.,7  Eq.  182; 
Be  Baillie,  2  T.  L.  R.  60. 

(a:)  [1902]  2  Ch.  866. 

(y)  i  J.  &  H.  352. 

(z)  L.  R.,  15  Eq.  318. 
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establishing  the  affirmative  of  the  proposition,  but  in  each  of  those    chap.  xxiv. 

cases  the  existence  of  the  trust  did  not  appear  on  the  face  of  the 

will.    In  Riordcm  v.  Banon  (a),  the  Vice-Chancellor  thought  that 

there  was  no  difference  in  principle  between  the  two  classes  of 

cases,  but  Parker,  V.-C,  in  Johnson  v.  Ball  (6),  and  Joyce,  J.,  in 

Re  Heiley  (c),  seem  to  have  been  of  a  different  opinion.    And  in 

Balfe  V.  Halpenny  {d)  it  was  held  that  an  attempt  to  create  a  "  secret 

trust  "  after  the  execution  of  the  wiU  was  nugatory,  and  that  the 

trustees  held  the  property  upon  trust  for  the  next  of  kin. 

Possibly  the  decision  in  In  bonis  Ma/rchant  (e)  can  be  supported  Trasts  de- 

on  the  principle  now  under  discussion.     In  that  case  the  testatrix  9^^^'^  by  un- 
^  '-  incorporated 

had  two  documents  of  a  testamentary  character  prepared,  one  document. 

appointing  X.  as  executor,  and  containing  various  dispositions  of 

her  property,  and  the  other  a  bequest  of  her  property  to  A.  "  for 

the  purposes  I  require  him  to  do    absolutely."    The  latter  was 

duly  executed  as  a  will :    the   former  was   not  executed.    The 

Court  granted  probate  of  the  second  paper  (apparently  to  X.), 

and   ordered   that    the   executor  should   administer    the    estate 

according  to  the  trusts  of  the  first  paper.     But  there  is  nothing 

in  the  report  to  shew  that  the  trusts  were  communicated  to  A., 

and  if  they  were  not,  the  decision  seems  erroneous.    And  in  any 

case  it  is  difficult  to  see  how  X.  can  have  been  entitled  to  probate  : 

the  first  document  was  not  incorporated  in  the  second  (ee). 

In  Johnson  v.  Ball  (/),  a  testator  gave  a  pohcy  of  assurance  to  Reference  to 

two  trustees  "  to  hold  the  same  upon  uses  appointed  by  letter  ^"t-"^®  Y^**^" 

flPPlflirfljT^lOTl   Or 

signed  by  them  and  myself."  No  such  letter  existed  at  the  date  trust, 
of  the  will,  but  the  testator  afterwards  signed  and  delivered  to  the 
trustees  a  memorandum  declaring  the  trusts  of  the  pohcy  :  it  was 
held  that  this  attempt  to  create  a  power  to  dispose  of  property  by 
an  instrument  not  duly  executed  as  a  will  was  ineffectual,  and  that 
the  trustees  held  the  pohcy  in  trust  for  the  residuary  legatees. 

It  is  equally  clear  that  if  the  trust  is  not  communicated  to  the  Trust  not 
legatee  during  the  lifetime  of  the  testator,  it  cannot  be  established  eate™durinff 
by  a  paper  not  executed  as  a  wiU  (g).  testator's 

Where  the  fact  that  a  gift  to  A.  is  made  to  him  merely  as  trustee 
appears  on  the  face  of  the  wiU,  he  cannot  in  any  case  take  beneficially,  trustee  can- 
and  if  the  trust  is  not  established,  or  is  illegal,  or  fails,  he  holds  upon  "°*  *'c^^u 

(o)  10  Ir.  Eq.  R.  469  :  so  in  SuUivan  (ee)  Ante,  p.  135,  n.  (v). 

V.  SuUivan,  supra.  (/)  5  De  6.  &  S.  85. 

(6)  6  De  G.  &  S.  85.  (g)  Scott  v.  Brovmrigg,  9  L.  R.  Ir.  246. 

(c)  Supra.  Compare  Re  Boyes,  26  Ch.  D.  531,  where 

(d)  [1904]  1  Ir.  R.  486.  the  trust  was  secret. 

(e)  [1893]  P.  254. 
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Where 
trustee  takes 
beneficially 
subject  to 
trust. 


trust  for  the  residuary  legatee  (or  devisee),  or  the  next  of  kin  (or  heir 
at  law)  as  the  case  may  be  (h).  This  is  so  even  if  it  appears  from 
the  evidence  that,  subject  to  the  trusts  which  fail,  the  testator 
intended  the  trustee  to  take  the  property  for  his  own  benefit  (hh). 

And  if  the  gift  is  by  the  terms  of  the  will  made  to  A.,  merely  as 
trustee,  without  any  limitation,  parol  evidence  is  not  admissible 
to  shew  that  the  trusts  apply  only  to  a  part  of  the  property.  Thus, 
in  Re  Huxtable  {i)  a  testatrix  bequeathed  4,000?.  to  C.  "  for  the 
charitable  purposes  agreed  upon  between  us  "  :  it  was  held  that 
evidence  was  admissible  to  shew  what  the  charitable  purposes  were, 
but  not  to  shew  that  the  trust  only  applied  to  the  income  of  the 
4,000Z.  during  C.'s  lifetime. 

But  if  the  gift  is  to  A."absolutely,"  or  "for  his  own  use  and  benefit," 
followed  by  a  reference  to  the  testator's  wishes  with  regard  to  the 
disposition  of  the  property,  A.  takes  beneficially,  subject  only  to 
his  carrying  out  the  testator's  wishes  if  and  so  far  as  they  create  a 
trust.  Thus  in  Irvine  v.  Sullivan  {j)  the  testator  gave  his  property 
to  D.  absolutely,  "  trusting  that  she  wiU  carry  out  my  wishes  with 
regard  to  the  same,  with  which  she  is  fully  acquainted  "  ;  the 
"  wishes  "  were  that  D.  should  make  payments  to  certain  persons : 
it  was  held  that  she  took  the  property  beneficially,  subject  to  making 
the  payments  in  question. 


Secret  trust. 


Communica- 
tion of  trust. 


Where  property  is  given  by  wiU  to  A.  in  terms  which  imply  that 
he  is  to  take  it  for  his  own  benefit,  but  the  testator  informs  A. 
of  his  intention  that  A.  is  to  hold  the  property  upon  trust,  the 
terms  of  which  he  communicates  to  him,  evidence  of  the  trust  is 
admissible  (k),  and  it  will,  if  legal,  be  enforced  (I).  The  theory 
is  that  A.  has  induced  the  testator  to  leave  the  property  to  him,  on 
his  express  or  tacit  promise  to  perform  the  trust,  and  that  the 
Court  ought  not  to  allow  him  to  commit  a  fraud  by  refusing  to 
carry  out  the  testator's  wishes  (m).    The  communication  of  the 


(h)  See  Briggs  v.  Penny,  3  De  G.  &  S. 
at  p.  546  ;  Johnson  v.  Ball,  supra ;  iJe 
Boyes,  supra.  As  to  secret  trusts  of 
land  for  charities,  see  ante,  p.  263. 

(hh)  Re  Baillie,  2  T.  L.  R.  660. 

(i)  [1902]  2  Ch.  793.  It  is  submitted 
that  the  decision  in  Morrison  v.  M'Fer- 
ran,  [1901]  1  Ir.  360,  conflicts  with 
this  principle. 

(?)  L.  R.,  8  Eq,  673.  In  Wood  v. 
Cox,  2  Myl.  &  Or.  684,  the  payments  to 
be  made  by  the  residuary  legatee  were 
specified  in  a  paper  which  under  the  old 
law  was  testamentary. 


(k)  As  to  the  nature  of  the  evidence 
required,  see  p.  912,  n.  (a;). 

{I)  Russell  V.  Jackson,  10  Ha.  204 ; 
Norris  v.  Frazer,  L.  R.,  15  Eq.  318  ; 
O'Brien  v.  Condon,  [1905]  1  Ir.  R.  51. 
In  Re  Spencer's  WiU,  57  L.  T.  519,  the 
testator  bequeathed  a  legacy  to  A.  and 
B.,  "  relying,  but  not  by  way  of  trust, 
upon  their  applying  it "  in  a  manner 
"  privately  communicated  to  them  "  by 
him :  evidence  of  a  secret  trust  was 
admitted. 

(m)  WaUgrave  v.  Tebbs,2K.  &  J.  313; 
McCormick  v.  Qrogan,  L.  R.,  4  H.  L.  82, 
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terms  of  the  trust  may  take  place  before  or  after  the  execution  of    chap.  xxiv. 

the  will  {n). 

The  wishes  of  the  testator  may  be  expressed  in  such  a  way  as  WHere  no 

to  shew  that  he  did  not  intend  to  create  a  trust,  as  where  he  gives  Jf"^*  created 

'  o  by  expression 

the  devisee  or  legatee  an  absolute  discretion  in  the  disposition  of  of  wish, 
the  property  (o). 

Where  the  gift  is  made  to  A.  and  B.  as  joint  tenants,  and  the  trust  Communioa- 
is  communicated  to  A.  before  the  execution  of  the  will,  B.  is  also  two  joint'^  ° 
bound  by  the  trust,  on  the  principle  that  no  person  can  claim  an  tenants, 
interest  under  a  fraud  committed  by  another  (p).    But  if  the  trust 
is  not  communicated  to  A.  until  after  the  execution  of  the  will,  B. 
is  not  bound  (q). 

If  the  gift  is  made  to  A.  and  B.  as  tenants  in  common,  and  the  Tenants  in 
trust  is  communicated  to  A.,  whether  before  or  after  the  execution 
of  the  will,  but  is  not  communicated  to  B.,  then  B.'s  share  is  not 
bound  by  the  trust  (r). 

If  no  communication  on  the  subject  of  the  trust  is  made  to  the  Trust  not 
legatee  or  devisee  during  the  testator's  lifetime,  he  takes  the  property  cated  during 
for  his  own  benefit ;   no  declaration  made  by  the  testator  (unless  lifetime, 
executed  as  a  will)  can  affect  him  with  a  trust  (s). 

If,  however,  the  testator  during  his  lifetime  informs  A.  of  his  Trust  oom- 
intention  to  leave  property  to  A.  upon  a  trust,  the  terms  of  which  ^ut  not     ' 
are  not  communicated  to  A.  during  the  testator's  lifetime,  A.  takes  details, 
as  trustee,  but  the  intended  trust  is  ineffectual,  and  cannot  be 
ascertained  by  a  written  declaration  of  the  testator  not  executed 
as  a  will.     Thus,  in  Re  Boyes  (t),  the  property  was  given  to  A. 
absolutely,  but  before  the  execution  of  the  will  he  had  agreed  to 
hold  it  upon  such  trusts  as  should  be  afterwards  communicated  to 
him  by  the  testator ;   no  such  communication  was  made,  and  the 
only  declaration  of  the  trusts  was  contained  in  two  letters  addressed 
to  A.,  signed  by  the  testator  but  unattested,  found  among  his 
papers  after  his  death :    it  was  held  that  this  declaration  was 
ineffectual,  and  that  A.  was  trustee  for  the  next  of  kin. 

and  another  decision  of  the  House  of  considered  in.  Turner -v.  Att.-Gen.,  It.  B,., 

Lords  in  Freruth  v.  French,  [1902]  1  Ir.  10  Eq.  386. 

R.  172.  (g)  Moss  v.  Cooper,  supra  ;  Burney  v. 

(w)  See  per  Kay,  J.,  in  Re  Boyes,  26  Macdonald,  15  Sim.  6 ;  Re  Stead,  [1900] 

Ch.  D.  at  p.  535 ;  Be  Maddock,  [1902]  1  Ch.  237. 

?  Ch.  220.  (»•)  Tee  v.  Ferris,  2  K.  &  J.  357  ;  Bow- 

(o)  McOormich  v.  Qrogan,  L.  R.,  4  H.  botham  v.  Dwnnett,  8  Ch.  D.  430  ;  Oeddis 

L.  82  ;  Re  Pitt-Rivers,  [1902]  1  Ch.  403  ;  v.  Semple,  [1903]  1  Ir.  R.  73. 

SvUivan  v.  Sullivan,  [1903]  1  Ir.  R.  193.  («)  See  Jones  v.  Badley,  L.  R.,  3  Eq. 

Compare  other  cases  cited  ante,  p.  871.  635,  L.  B.,  3  Ch.  362  ;  Be  Stead,  [1900] 

(p)  Bjtssdl  V.  Jackson,  supra ;  Jones  1  Ch.  237. 

V.  Badley,  L.  R.,  3  Eq.  635,  3  Ch.  362.  [t)  26  Ch.  D.  531. 
The  point  does  not  seem  to  have  been 
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Administra- 
tion. 
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Certainty  of 
subject  not 
required. 


If  a  secret  trust  is  illegal,  the  devisees  or  legatees  hold  the  property 
upon  trust  for  the  persons  upon  whom  it  would  have  devolved  if 
the  gift  had  not  been  contained  ia  the  will  (m). 

A  secret  trust  is  a  personal  obligation  binding  the  individual 
devisee  or  legatee.  If  he  renounces  and  disclaims,  or  dies  in  the 
lifetime  of  the  testator,  the  persons  intended  to  be  benefited  by  the 
secret  trust  can  claim  nothing  against  the  heir  at  law,  next  of  kin, 
or  residuary  devisees  or  legatees  {v). 

For  the  purpose  of  administering  the  estate  of  the  testator,  a 
secret  trust  has  the  same  effect  as  if  it  were  contained  in  the  will  (w). 

Clear  evidence  is  required  to  establish  a  secret  trust  {x). 

The  rule  which  applies  in  cases  where  a  precatory  trust  is  alleged 
to  exist — namely,  that  in  order  to  create  such  a  trust,  there  must 
be  a  certainty  of  subject — does  not  apply  to  secret  trusts,  for  if 
property  is  devised  or  bequeathed  to  a  person  upon  a  secret  trust, 
the  onus  of  shewing  to  what  part  of  the  property  the  trust  does 
not  extend  lies  on  him  (z). 


Belea^e 
of  debt. 


The  principle  above  stated  applies  to  the  release  of  a  debt.  If 
a  testator  makes  a  person  his  residuary  legatee,  and  informs  him 
that  he'  has  released,  or  wishes  to  release,  a  debtor  from  the  debt 
due  by  him  to  the  testator,  and  the  residuary  legatee  does  not 
express  dissent,  this  is  tantamount  to  an  undertaking  by  him  to 
give  effect  to  the  testator's  desire,  and  he  will  therefore  not  be 
allowed  to  enforce  payment  of  the  debt  (a). 


VI. — Trusts  and  Powers   frequently  inserted  in  Wills. — In 

addition  to  the  clauses  which  determine  the  beneficial  interests 
devised  or  bequeathed  by  a  testator,  it  is  usual  for  wills  to 
contain  various  trusts  or  powers  directing  or  empowering  the  trustees 
to  convert  or  manage  the  property  in  certain  ways.  Further, 
the  trustees  are  often  given  power  to  vary  or  affect  the  beneficial 
interests  within  certain  limits.  The  most  common  of  the  former  class 
of  trusts  are  those  for  conversion,  investment,  and  of  powers  for  sale, 
mortgaging  or  leasing.     Of  the  latter,  powers  for  maintenance  and 


{u)  Bussell  V.  Jackson,  10  Ha.  204. 
See  Chap.  IX.  as  to  trusts  void  under 
the  Mortmain  Act,  &o. 

(«)  Per  Cozens-Hardy,  L.J.,  in  Be 
Maddock,  [1902]  2  Ch.at  p.  231. 

(to)  Be  Maddock,  [1902]  2  Ch.  220. 

{x)  McCormick  v.  Qrogan,  L.  R., 
4  H.  L.  82  ;  Jones  v.  Badley,  L.  R.,  3  Ch. 
362  ;  Be  Downing's  Estate,  60  L.  T.  140  ; 


Be  PiU-Bivers,  [1902]  1  Ch.  403. 

(»)  Bussell  V.  Jackson,  10  Ha.  204. 
Compare  Be  HwstaUe,  [1902]  2  Ch.  793. 

(a)  Be  Applebee,  [1891]  3  Ch.  422,  in 
which  Wekett  v.  Baby,  2  Br.  P.  C.  386  ; 
Byrn  v.  Godfrey,  4  Ves.  6 ;  Flower  v. 
Marten,  2  My.'  &  Cr.  459  ;  and  Cross  v. 
Sprigg,  6  Ha.  552,  are  referred  to. 
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advancement  are  the  most  usual,  but  other  discretions  are  frequently  chap,  xxiv. 
given  to  trustees.  In  this  chapter  some  of  the  questions  of  con- 
struction which  arise  in  connection  with  such  trusts  or  powers  are 
considered  ;  the  powers  given  by  the  Settled  Land  Acts  to  tenants 
for  hfe,  and  the  powers  contained  in  the  Conveyancing  Act,  1881, 
and  the  powers  vested  in  executors  as  incident  to  their  office,  are  all 
available  for  the  purpose  of  dealing  with  the  testator's  property, 
but  do  not  give  rise  to  questions  of  construction  in  the  will,  and  are 
not  within  the  scope  of  this  work. 

Trusts  cmd  Powers  for  Sale  of  Land. — Where  a  power  of  sale  Duration  of 
is  given  to  trustees  over  settled  property,  the  power  (expressed  J"*'^"''' 
to  be  during  the  continuance  of  the  trust)  does  not  come  to  an  end 
when  an  undivided  share  of  the  property  has  vested  absolutely  (6), 
but  it  comes  to  an  end  if  the  purposes  for  which  it  was  created  have 
ceased  to  exist  (c).  A  power  of  sale  will,  in  general,  come  to  an 
end  when  by  reason  of  the  expiration  or  cesser  of  the  limitations 
the  absolute  interests  come  into  possession,  but  such  a  power  may 
be  exercised  within  a  reasonable  time  after  that  period  for  the 
purpose  of  dividing  the  property  (rf),  unless  the  beneficiaries  have 
elected  to  take  the  property  as  it  stands  (e),  or  it  may  be  exercise- 
able  for  the  purpose  of  raising  money  to  pay  debts  and  legacies  (/). 
So  long  as  the  Rule  against  Perpetuities  is  not  infringed,  the  duration 
of  a  power  of  sale  is  one  of  intention  {g). 

An  imperative  trust  for  sale  also  does  not  come  to  an  end  when  Duration 
all  the  interests  have  vested  in  possession,  unless  the  beneficiaries  fo^  g^g_ 
have  elected  to  take  the  property  as  real  estate  (A). 

Where  the  trustees  have  a  power  to  postpone  the  sale,  the  vesting  Power  to 
in  possession  of  one  of  the  shares  does  not  put  an  end  to  the  power  ^°^  V°^^- 
of  postponement  (M). 

A  direction  to  sell  within  five  years,  and  apply  the  proceeds  in  Time  limited, 
paying  debts  and  legacies,  and  then  to  invest,  &c.,  does  not  prevent 
the  trustees  from  selling  after  the  expiration  of  the  five  years  (i). 

(6)  Trower  v.  Knightley,  6  Mad.  134  ;  624. 

Re  Brown,  L.  R.,  10  Eq.  349  (settle-  (f)    Re    Dyson   and  Fowlce,    [1896] 

ment) ;  Taite  v.  Swinatead,  26  Bea.  525  ;  2  Ch.  720. 

Wood  V.  White,  4  My.  &  Cr.  460.  (g)  Re  Jump,  [1903]  1  Ch.  129. 

(c)  Wheate  v.  Hall,  17  Ves.  80 ;  Wol-  (h)  Re  Tweedie  and  Miles,  27  Ch.  D. 

ley  V.  Jenkins,  23  Bea.  53 ;   Re  Kaye  and  315  ;   Re  Douglas  and  Powell,    [1902] 

Hoyle's  Contract,  53  Sol.  J.  520.  2  Ch.  296.     See  Re   Cooke's  Contract, 

(dl)  Peters  v.  Lewes  and  East  Orin-  4  Ch.  D.  454. 

stead  Railway  Co.,  18  Ch.  D.  429 ;  Re  (M)  Re  Hornsnaill,  [1909]  1  Ch.  631. 

Lord  Sudeley  and  Raines,  [1894]  1  Ch.  (i)  Pearce  v.  Gardner,  10   Ha.  287  ; 

334.  GuffM.  Hall,  1  Jur.  N.  S.  972. 

(e)  Re  Cotton's  Trustees,  19  Ch.  D. 

J. — VOL.  I.  58 
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tor. 

Consent. 


Settled  Land 
Acta. 


Person  to  sell 
not  named. 


The  question  whether  an  unlimited  trust  or  power  of  sale  is  void 
within  the  Rule  against  Perpetuities  is  discussed  elsewhere  {j). 

Where  a  trust  or  power  of  sale  is  given  for  payment  of  debts, 
although  it  comes  to  an  end  as  soon  as  the  debts  are  paid,  yet 
if  the  purchaser  has  no  notice  that  they  have  been  paid,  and 
if  (in  cases  under  the  old  law  (k) ),  the  sale  is  made  within  a 
reasonable  time  after  the  testator's  death,  the  purchaser  gets  a 
good  title  (l). 

A  power  of  sale  given  by  a  testator  to  his  executors  or  administra- 
tors can  be  exercised  by  an  administrator  durante  minore  setate  (m). 
Where  a  power  or  trust  for  sale  is  exerciseable  with  the  consent 
of  a  particular  tenant  for  life,  or  of  the  tenant  for  life  for  the  time 
being,  the  question  may  arise  whether  the  consent  can  be  efEectually 
given,  if  the  tenant  for  life  is  an  infant  or  has  aliened  or  incumbered 
his  interest  or  become  bankrupt  (w),  or  where  one  of  several  tenants 
for  life  (named  in  the  wiU)  has  died  (o).  The  question  may  also 
arise  whether  the  consent  of  a  person  entitled  to  the  income  under 
an  overriding  term  of  years  is  required  in  addition  to  that  of  the 
tenant  for  life  (p). 

The  statutory  powers  of  sale  given  by  the  Settled  Land  Acts 
do  not  fall  within  the  scope  of  this  treatise,  but  it  may  be  mentioned 
that  in  the  case  of  settled  land,  where  a  will  gives  a  power  of  sale 
to  trustees,  sect.  56  of  the  Settled  Land  Act,  1882,  prohibits  the 
exercise  of  such  a  power  without  the  consent  of  the  tenant  for  life. 
A  power  in  a  will  to  sell  or  mortgage  without  naming  a  donee  wUl, 
if  a  contrary  intention  do  not  appear,  vest  in  the  executor  if  the  fund 
is  to  be  distributable  by  him,  either  for  the  payment  of  debts  or 
legacies  (q).  And  where  there  is  a  general  direction  to  seU,  but  it 
is  not  stated  by  whom  the  sale  is  to  be  made,  if  the  produce  of  the 
sale  is  to  be  applied  by  the  executors  in  the  execution  of  their  office 
a  power  to  sell  wiU  be  implied  to  the  executors  (r).  But  where  the 
management  of  the  fund  produced  by  the  sale  is  not  given  to  the 


(j)  Chap.  X.,  ante,  pp.  307  seq. 

(A)  As  to  whether  the  law  has  been 
altered  in  this  respect,  see  post,  p.  916, 
n.  (s). 

(Z)  Forbes  v.  Peacock,  1  Ph.  717 ; 
Carlyon  v.  Truscott,  L.  R.,  20  Eq.  348  ; 
StrougUll  v.  Anstey,  1  D.  M.  &  G.  635. 
Compare  Re  Venn  and  Furze  and  other 
cases,  cited  infra,  p.  916  n.  (z). 

(m)  Monsell  v.  Armstrong,  L.  R.,  14 
Eq.  423  ;  and  see  Re  Cope,  16  Ch.  D.  49. 

(n)  Re  Neave's  Trusts,  49  L.  J.  Ch. 
642  ;  Re  Oardross,  7  Ch.  D.  728  ;  War- 
burton  V.  Farn,  16  Sim.  625  ;  Re  Beding- 


feM  and  Herring,  [1893]  2  Ch.  332, 
where  the  earlier  cases  are  (Sited. 

(o)  Sykes  v.  Skeard,  2  D.  J.  &  S.  6. 

(p)  Robertson  v.  Walker,  44  L.  J.  Ch. 
220. 

(g)  Curtis  v.  Fulbrook,  8  Hare, 
278.  See  Haydon  v.  Wood,  8  Hare,  279 ; 
Hooper  v.  Strutton,  12  W.  R.  367. 

(r)  Tylden  v.  Hyd.e,  2  S.  &  Stu.  238  ; 
Forbes  t.  Peacock,  11  Sim.  152,  11  M. 
&  W.  630 ;  Rentham  v.  WiUsUre,  4 
Madd.  44;  and  see  Blatch  t.  Wilder,  1 
Atk.  420,  and  Lockton  v.  Lockton,  1  Ch. 
Ca.  179. 
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executors,  a  direction  to  sell  does  not  give  the  executors  power  to    cuap.  xxiv. 
sell  real  estate,  even  though  it  is  devised  to  minors  (s). 

It  may  be  mentioned  that  the  existence  of  a  power  of  sale  in 
trustees  is  no  bar  to  a  decree  for  partition  (t),  but  a  trust  for  sale  is  (u). 

A  power  of  sale  may  be  created  indirectly  or  by  implication.  Implied 
Thus,  a  direction  by  a  testator  that  his  executors  shall  sell  his  ^^^^[e 
lands,  gives  them  a  common  law  power  of  sale,  and  on  a  sale  the 
purchaser  (under  the  old  law)  takes  as  if  they  had  been  devised 
to  him  (v). 

An  implied  power  of  sale  could  also,  under  the  old  law,  be  con-  Charge  of 
f erred  by  a  charge  of  debts  or  legacies  on  the  real  estate,  but  the  legacies.' 
law  was  not  clearly  settled,  especially  with  reference  to  the  question 
who  was  the  proper  person  to  sell  and  make  a  title  (w).  In  Eidsforth 
V.  Armstead  (x),  it  was  said  by  "Wood,  V.-C,  that  the  testator,  having 
charged  his  real  estate  with  a  sum  of  money,  must  be  taken  to  have 
given  an  implied  power  of  sale  to  some  person,  to  raise  the  sum 
required,  and  that  the  donee  of  the  power  must  be  ascertained,  in 
each  case,  from  the  whole  will. 

The  difficulty  of  knowing  who  was  the  proper  person  to  sell  real  Statutory 
estate  charged  with  debts  or  legacies  was  partly  removed  by  Lord  P''"^"'"'"^- 
St.  Leonards's  Act  (22  &  23  Vict.  c.  35)  {y),  and  in  cases  within 

(«)  Patton  V.  Randall,  1  J.  &  W.  189  ;  at  law  that  a  simple  charge  of  debts  did 

Bentham  v.  Wiltshire,  supra.  not  give  the  executor  not  taking  the 

{()  Boyd  V.  Allen,  24  Ch.  D.  622.  legal  estate  a  power  of  sale.     Bobinson 

\u)  Biggs  v.  Peacock,  20  Ch.  D.  200,  v.  Lowaler,  17  Beav.  592,  5  D.  M.  &  G. 

22  Oh.  D.  284.  272  (where,  however,  the   legal   estate 

(«)   Farwell    on    Powers,    2,    citing  was  obtained  by  the  purchaser  ahunde), 

Lancaster  v.  Thornton,  2  Burr.   1027  ;  and  Wrigley  v.  Sykes,  21  Beav.  337,  are 

Doe  V.  ShoUer,  8  A.  &  E.  905  ;  Stafford  contra ;  and  see  Bolton,  v.  Stannard,  4 

V.  Buckley,  2  Ves.  sen.  170  ;  Warneford  Jur.  N.  S.  576  ;  Colyer  v.  Finch,  5  H.  L. 

V.    Thompson,   3   Ves.  513 ;   Smith   v.  Ca.  905 ;  Corser  v.  Cartwright,  L.  R.,  7 

Lord  Oamelford,  2  Ves.  jun.  698.     As  to  H.  L.  731  ;  Sug.  V.  &  P.  662  n.,  14th 

copyholds,  see  B.  v.  Wilson,  3  B.  &  S.  edition ;  Hayes     and    Jarman,    Cone. 

201  ;  R.   V.   Oorbett,   1   E.   &   B.   836  ;  Wills,  564,  8th  edition,  and  2  Jur.  N.  S., 

Glass  v.  Richardson,  2  D.  M.  &  G.  658.  Part  2,  68.     As  to  a  sale  for  legacies 

{w)  Ball  V.  Harris,  8  Sim.  485,  4  My.  only,  see  Horn  v.  Horn,  2  S.  &  St.  448 ;  iJe 

&  Cr.  264.     In  this  case,  and  in  Shaw  v.  Rebheck,  71  L.  T.  74,  and  post,  p.  916, 

Borrer,  1  Kee.  559,  the  doctrine  that  a  n.  (6).     The  cases  of  Watkins  v.  Cheek, 

general  direction  to  pay  debts  charged  2  S.  &  St.   199  ;  Johnson  v.  Kennett,  6- 

them  on  the  real  estate  was  treated  as  Sim.  384 ;  Page  v.  Adam,  4  Bea.  269  ; 

too  clear  for  discussion,  the  only  con-  and  Forbes  v.  Peacock,  11  Sim.  152,  1 

test  being  whether  such  a  charge  con-  Ph.  717,  are  examined  in  Siroughill  v. 

ferred  an  implied  authority  to  sell  on  Anstey,  1  D.  M.  &  6.  635. 
the  person  taking  the  legal  estate  sub-  (x)  2  K.  &  J.  333. 

ject  to  certain  trusts,  which  was  decided  (y)  As  to  the  application  of  this  act, 

in  the  affirmative.     See  also  Gosling  v.  see  Re  Clay  and  Teiley,  16  Ch.  D.  3  ;  Re 

Garter,  1  Coll.  644  ;  Mather  v.  Norton,  Adams  and  Perry,  [1899]  1  Ch.  554  ;  Re 

21  li.  J.  Ch.   15;  Sabin  v.  Heape,  27  Wilson,  54  L.  T.  600;  Re  Barrow-in- 

Bea.  553  ;  Hodkinson  v.  Quinn,  1  J.  &  Furness    Corporation    and    Rawlinson, 

H.  303  ;  Doe  d.  Jones  v.  Hxighes,  6  Ex.  [1903]  1  Ch.  339. 
223.     In  this  last  case  it  was  decided 

58—2 
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Protection  of 
purchaser. 


Implied  from 
power  to  vary 
investments. 


Implied 
from  trust 
for  division. 


Not  implied 
from  power 
to  mortgage. 

Partnership 
land. 


Joint  sale. 


Part  I.  of  the  Land  Transfer  Act,  1897,  no  such  question  can  arise, 
as  executors  now  have  the  same  power  of  selling  real  estate  as  they 
have  always  had  in  the  case  of  chattels  real  (z). 

Even  in  cases  governed  by  the  old  law,  the  general  rule  is  that 
where  executors  or  trustees  sell  for  payment  of  debts,  or  of  debts 
and  legacies,  the  purchaser  is  not  bound  to  see  to  the  application  of 
the  purchase  money,  and  the  rule  seems  to  be  the  same  where  real 
estate  is  devised  to  a  person  beneficially  charged  with  debts  generally, 
or  with  debts  and  legacies  (a).  But  if  it  is  devised  subject  only 
to  legacies,  or  subject  to  a  particular  debt  or  other  sum  of  money, 
then  the  purchaser  must  see  to  the  appHcation  of  the  purchase 
money  (6). 

A  power  of  sale  may  also  be  implied  from  a  power  to  vary  invest- 
ments, where  the  wiU  authorizes  an  investment  in  the  purchase  of 
land  (c). 

The  cases  in  which  a  power  of  sale  is  inferred  from  a  direction  to 
divide  the  testator's  real  and  personal  estate  into  shares  have  been 
already  referred  to  (d). 

It  seems  clear  that  a  power  to  mortgage  does  not  authorize  a  sale 
by  the  donee  of  the  power  (e),  although  it  authorizes  a  mortgage 
giving  the  mortgagee  a  power  of  sale. 

An  executor  always  had  power  to  sell,  or  concur  in  selling,  real 
estate  belonging  to  a  firm  in  which  the  testator  was  a  partner  (/). 

The  circumstances  under  which  trustees,  having  a  trust  for  or 
power  of  sale  over  one  property,  may  join  with  the  owner  of  another 
property  in  selling  both  properties  together,  are  considered  in  Re 


(«)  See  ante,  pp.  64  seq.,  and  Chaps. 
LllL,  LIV.  With  regard  to  the 
question  under  what  circumstances 
a  purchaser  is  bound  to  inquire  whether 
any  debts  remain  unpaid,  it  has  not 
yet  been  decided  whether  the  rule  in 
-Be  Venn  and  Furze,  [1894]  2  C!h.  101, 
now  appUes  to  real  estate,  displacing 
that  in  Se  Tanqueray-WiUaume  and 
Landau,  20  Ch.  D.  465,  in  the  case  of 
testators  dying  since  1897.  As  to  lease- 
holds, see  Re  Whistler,  35  Ch.  D.  561 ; 
Be  Venn  and  Furze,  supra.  The  rule  in 
iJe  Venn  and  Furze  does  not  always 
apply :  Re  Verrell,  [1903]  1  Ch.  65 ;  Re 
Higgina  and  Stephenson,  [1906]  1  Ir.  656. 

(a)  Sugden,  V.  &  P.  656,  660; 
StroughiU  v.  Anstey,  1  D.  M.  &  G.  635  ; 
Golyer  v.  Finch,  5  H.  L.  C.  905 ;  Re 
Benson,  [1908]  2  Ch.  356.  But 
apparently  this  rule  would  not  apply 
where  the  testator  has  died  since  1897. 


(6)  Re  Rebheck,  71  L.  T.  74.  As  to  a 
sale  by  executors  for  payment  of  legacies 
only,  see  Forbes  v.  Peacock,  1  Ph.  717, 
explained  in  Carlyon  v.  Truscott,  L.  R., 
20  Eq.  348  ;  Re  Benson,  supra. 

(c)  Re  Oent  and  Eason,  [1905]  1  Ch. 
386.  Compare  Tail  v.  Lathbury,  L.  R., 
1  Eq.  174. 

{d)  Ante,  p.  913. 

(e)  Cook  V.  Dawson,  29  Bea.  123,  3 
D.  F.  &  J.  127.  In  this  case  the  ques- 
tion did  not  really  arise,  for  the  power 
to  mortgage  was  given  for  a  particular 
purpose,  and  the  sale  was  made  for 
another,  namely,  to  pay  debts.  The 
argument  was  that  the  power  to  mort- 
gage gave  the  executrix  a  power  of  dis- 
position over  the  fee,  and  so  enabled  her 
to  sen  in  order  to  pay  the  debts :  see 
Chap.  LIII. 

(/)  West  of  England,  &€.,  Bank  v. 
Murch,  23  Ch.  D.  138.. 
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Cooper  and  Allen's  Contract  (g).    If  the  sale  of  the  property  can  be    ohap.  xx-.t. 
effected  at  a  higher  price  by  joining  with  somebody  else,  the  trustees 
are  only  carrying  out  their  trusts  and  performing  their  duty  by  so 
obtaining  that  higher  price  (h). 

Where  several  properties  are  held  under  one  lease,  the  trustees  Sale  by 
may  sell  them  separately  upon  the  terms  that  one  of  the  purchasers  """lerlease 
shall  take  an  assignment  of  the  lease  and  grant  under-leases  to  the 
other  purchasers,  and  that  if  any  part  of  the  property  is  not  sold, 
the  trustees  shall  retain  the  lease  and  grant  under-leases  of  the  sold 
portions  {i). 

It  is  hardly  necessary  to  say  that  trustees  who  hold  land  upon  Sale  for 
trust  for  sale  cannot  dispose  of  it  for  the  shares  or  securities  of  a  ^^^^  °*  ^ 

^  company. 

company,  unless  expressly  authorized  to  do  so.  But  in  West  of 
England,  &c..  Bank  v.  Murch  (j)  a  transaction  of  this  kind  was 
upheld  as  a  compromise,  the  so-called  sale  being  made  for  the 
purpose  of  satisfying  the  debts  of  the  firm  in  which  the  testator  was 
a  partner. 

Trustees  having  a  power  of  sale  over  a  reversion  may  exercise  it  Inversion. 
before  the  reversion  falls  into  possession,  although  (if  the  reversion 
is  settled)  by  doing  so  they  increase  the  interest  of  the  tenant  for 
life  at  the  expense  of  the  remainder-man  (k).  Thus,  in  one  case, 
a  testator  who  was  entitled  to  an  estate  in  remainder  subject  to  the 
life  estate  of  J.  S.,  devised  it  to  trustees  to  pay  annuities,  with  re- 
mainder to  his  widow  for  life,  with  remainders  over,  and  empowered 
his  trustees  to  sell  it  Tvith  the  consent  of  the  tenant  for  life  entitled 
in  possession  under  his  will.  J.  S.  surrendered  her  life  estate,  and 
it  was  held  that  the  trustees,  with  the  consent  of  the  widow,  could 
sell  and  make  a  good  title  {I). 

A  power  given  to  trustees  to  sell  an  estate  with  the  consent  of  Severance  of 

the  tenant  for  life  (m),  does  not  authorize  the  trustees  to  sell  the  ti™*'®'",*"'^ 
\     "  minerals. 

estate  exclusive  of  the  timber  growing  upon  it,  under  an  arrange- 
ment by  which  the  tenant  for  life  sells  the  timber  for  his 
own  benefit  («).    In  Buckley  v.  Howell  (o)  it  was  held  that  a 

{g)  4  Ch.  D.  802,  where  Sede  v.  Oalces,  other  oases  cited  post,  p.  920. 

4  D.  J.  &  S.  505,  is  considered,  and  {Jc)  Blackwood  v.  Borrowes,  4  Dru.  & 

Aforris  v.  Debenham,  2  Ch.  D.  540,  is  War.  441. 

approved.     SeeaiaoCavendiahY.Oaven-  (1)  Truell-v.  Tysson,2l'Rea,.  iZl. 

dish,  li.  R.,  10  Ch.  319.  (m)  The  power  should  be  framed  to 

(A)  4  Ch.  D.  at  p.  815.  deal  with  the  case  where  the  tenant  for 

(»')  lie  Judd  and  Poland,  [1906]  1  Ch.  life  is  an  infant :   see  Be  Neave^s  Trusts, 

684,  overruling  Re  Walker  and  Oakshott,  28  W.  R.  976. 

[1901]  2  Ch.  383.  (i)  GockereU  v.  Gholmeley,  10  B.  &  Cr. 

(j)  23  Ch.  D.  138.     As  to  the  oonver-  564,  1  CI.  &  F.  60  ;  Cholmdey  v.  Pax- 

sion  of  a  business  into  a  company,  see  ton,  3  Bing.  207. 

Re  Morrison,  [1901]  1  Ch.  701,  and  the  (o)  29  Bea.  546. 
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power  of  sale  and  exchange  did  not  authorize  trustees  to  sell  the 
lands  with  a  reservation  of  minerals.  In  consequence  of  this 
decision,  the  statute  25  &  26  Vict.  c.  108  was  passed  (p).  This 
act  is  now  repealed  and  replaced  by  sect.  44  of  the  Trustee  Act, 
1893,  as  amended  by  sect.  3  of  the  Trustee  Act,  1894. 


Express  or 
implied. 


Power  to 
postpone 
conversion. 


Trusts  for  Conversion. — It  seems  convenient  to  consider  under 
this  heading  those  cases  in  which  a  testator  directs  his  residuary 
real  and  personal  estate  to  be  converted  into  money.  A  trust 
for  conversion  may  be  express  or  implied,  for  a  testator  may  shew 
an  intention  that  his  estate  shall  be  converted  without  an  express 
direction  or  trust  to  that  effect.  Thus,  in  Mower  y.  Orr  {q),  the 
testator  directed  his  real  and  personal  estate  to  be  divided  into 
twenty  shares,  sixteen  of  which  he  gave  to  his  sons,  and  the  re- 
maining four  shares  he  bequeathed  as  follows  :  two  shares  to  his 
daughter  Mary,  and  two  shares,  to  be  invested  in  the  Government 
funds,  for  the  use  of  her  children  :  it  was  held  that  this  created  a 
trust  for  conversion.    Affleck  v.  James  (r)  is  to  the  same  effect. 

In  Ue  HoUoway  (s)  the  testator  declared  that  it  should  be  lawful 
for  his  trustees  "  to  continue  the  whole  or  any  part  of  my  estate  at 
all  times  and  from  time  to  time  in  the  firm  of  Holloway  Brothers 
or  their  successors  or  assigns,  or  to  invest,  re-invest  and  lend  any 
part  of  my  estate  to  them  upon  such  terms  as  the  said  trustees 
shall  at  such  discretion  as  aforesaid  think  proper,  without  any 
personal  liability  for  the  safety  of  such  investment."  North,  J., 
held  that  the  power  to  invest  did  not  imply  a  power  of  selling  the 
real  estate. 

An  express  trust  for  conversion  is  often  followed  by  a  discre- 
tionary power  given  to  the  trustees  to  postpone  conversion.  The 
Court  will  not  generally  interfere  with  such  a  discretion  as  long  as 
it  is  honestly  exercised  :  nor  are  the  trustees  liable  for  loss  (<). 
But  if  there  is  a  difference  of  opinion  among  the  trustees  whether 
certain  investments  should  be  retained  or  not,  the  trust  for 
conversion  prevails  (M). 

A  direction  to  trustees  to  convert  at  their  absolute  discretion 


(p)  As  to  a  reservation  of  minerals  on 
a  sale  or  lease  under  the  Settled  Land 
Acts,  see  Re  Gladstone,  [1900]  2  Ch.  101 ; 
Re  Duhe  of  Rutland's  Settled  Estates, 
[1900]  2  Ch.  206. 

(g)  7  Ha.  473  ;  Cornick  v.  Pearce, 
7  Ha.  477  ;  Flwx  v.  Best,  23  W.  R.  228  ; 
Garlisle  v.  Cooke,  [1905]"1  Ir.  R.  269  ;  Re 
Gookei'  Contract,  4  Ch.  D.  454. 

(r)    17   Sim.    121.     These   cases   are 


discussed  in  Chap.  XIX, 

(«)  60  L.  T.  46. 

(t)  See  Lewin  on  Trusts.  Re  Nor- 
rington,  13  Ch.  D.  654 ;  Re  Blake,  29 
Cb.  D.  913;  Re  Courtier,  34  Ch.  D. 
136 ;  Re  Growther,  [1895]  2  Ch.  56 ;  Re 
Smith,  [1896]  1  Ch.  171 ;  Re  Horsnaill, 
[1909]  1  Ch.  631;  Ee  Schneider,  22 
T.  L.  R.  223. 

(«)  Re  Hilton,  [1909]  2  Ch.  548. 
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seems  to  be  equivalent  to  a  trust  for  conversion  with  power  to    chap.  xxiv. 
postpone  (m). 


Trusts  for  Investment. — The  general  rules  governing  investments  Discretionary 

trust  for 
investment. 


by  trustees,  whether  under  express  or  statutory  powers,  are  beyond  *''"^*  ^""^ 
the  scope  of  this  treatise,  but  questions  sometimes  arise  as  to  the 
effect  of  particular  expressions  used  by  testators.  Where,  for 
instance,  a  testator  directs  his  trustees  to  invest  the  trust  moneys 
in  such  modes  of  investment  as  they  think  fit,  this  does  not,  it 
seems,  give  them  an  absolute  discretion,  although  it  is  difficult  to 
say  how  far  their  discretion  is  restricted  {v).  Again,  a  direction 
to  invest  a  fund  in  a  particular  way  does  not  in  itself  prohibit 
investment  in  securities  authorized  by  law  {vv). 

A  power  to  invest  money  "in  his  name  or  under  his  legal 
control "  does  not  authorize  a  trustee  to  invest  on  contributory 
mortgage  {wv). 

In  its  proper  sense,  "  security  "  generally  implies  a  charge  on  «  Securities, 
property,  with  or  without  a  personal  debt  or  obligation,  and  there- 
fore does  not  include  shares  in  companies  {w),  but  in  popular 
language  "  security  "  is  often  used  in  the  sense  of  "  investment." 
In  Re  Rayner  {x)  the  testator  declared  that  his  estate  might  be  in- 
vested in  such  securities  as  his  trustees  in  their  absolute  discretion 
should  think  fit,  and  he  authorized  his  trustees  to  continue  or 
leave  any  moneys  invested  at  his  death  in  or  upon  the  same 
securities  :  it  was  held  by  the  Court  of  Appeal  (reversing  Farwell,  J.,) 
that  the  context  shewed  that  "  securities  "  meant  "  investments." 

A  power  to  invest  in  "  real  securities  "  does  not  authorize  an  Real 
investment  on  contributory  mortgage  (y),  or  on  long  leaseholds  (z),  ^^"""t'^^- 
except  in  cases  within  the  Trustee  Acts,  1888  and  1893. 

A  power  to  invest  "  upon  "  ground  rents  does  not  mean  "  upon 
the  security  of "  ground  rents ;  such  a  power  authorizes  the 
purchase  of  ground  rents  (a). 

It  seems  that  a  power  to  invest  in  the  stocks,  funds  or  securities  Companies. 

{u)  Re  Atkins,  81  L.  T.  421,  post.  (wv)  Re  Dive,  [1909]  1  Ch.  328. 

(v)    Stretion   v.   AshmaM,  3    Dr.    9 ;  (w)  See  Harris  v.  Harris,  29  Bea.  107. 

Stewart  v.  Sanderson,  L.  R.,  10  Eq.  26  ;  As  to  the  meaning  of  "  real  security," 

Re  Kavanagh  {Murphy  v.  Doyle),  27  L.  see    Cavendish   v.    Cavendish,    30    Ch. 

R.  Ir.  495,  29  L.  R.  Ir.  333  ;   Lewis  v.  D.  227  (tolls). 

Nohbs,  8  Ch.  D.  591  ;  Re  Brovm,  29  Ch.  (x)  [1904]  1  Ch.   176.     Compare  Re 

D.  889 ;  Re  Smith,  [1896]  1  Ch.  71.     See  Johnson,  89  L.  T.  520  ;  Re  Gent  and 

Dickonson  v.  Player,  C.  P.  Cooper,  178,  Eason,  [1905]  1  Ch.  386. 

where  the  executors  were  authorized  to  (y)  Webb  v.  Jonas,  39  Ch.  D.  660. 

"  employ  "  the  residue  in  any  manner  (z)  Re  Boyd's  Settled  Estates,  14  Ch. 

they  thought  proper.  D.  626. 

(w)  Re  Burke,  [1908]  2  Ch.  248.  (a)  Re  Mordan,  [1905]  1  Ch.  515. 
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of  "  any  "  company  is  not  confined  to  companies  formed  under  the 
law  of  England  (b).  "  Companies  in  the  United  Kingdom  "  includes 
companies  registered  under  the  Companies  Acts,  although  their 
business  is  carried  on  in  foreign  countries  {hb). 

In  some  cases  the  Court  has  jurisdiction  to  sanction  an  alteration 
in  the  investment  of  a  trust  estate  in  a  manner  not  authorized  by 
the  will  or  settlement,  when  such  a  course  is  clearly  for  the  benefit 
of  persons  under  disability  or  unborn ;  but  to  give  the  Court  jurisdic- 
tion in  a  case  of  this  kind  it  seems  that  the  element  of  compromise 
or  unforeseen  emergency  must  be  present  (c). 

A  power  to  lend  money  to  a  particular  firm  is,  as  a  general  rule, 
put  an  end  to  by  a  change  in  the  firm  {d). 

Trust  to  ca/rry  on  Business. — It  not  infrequently  happens  that 
part  of  a  testator's  estate  consists  of  a  business  carried  on  by 
him,- and  that  he  directs  or  empowers  his  trustees  to  carry  it  on, 
either  for  the  purpose  of  winding  it  up  or  realizing  it  to  advantage, 
or  in  order  that  it  may  be  kept  on  as  a  going  concern  until  some 
beneficiary  is  old  enough  to  take  it  over. 

The  general  principle  is  clear,  that  trustees  who  carry  on  a  business 
in  this  way  are  personally  liable  for  all  habilities  contracted  in 
connection  with  the  business  after  the  death  of  the  testator.  If 
the  testator  has  authorized  his  trustees  to  employ  a  part  of  the  trust 
estate  in  the  business  (e),  and  they  carry  on  the  business  properly, 
they  are  entitled,  as  against  the  beneficiaries  under  the  will,  to 
resort  for  their  indenmity  to  that  part  of  the  trust  estate.  In 
such  a  case  the  trustees'  creditors  are  entitled,  by  subrogation, 
to  stand  in  the  place  of  the  trustees,  and  thus  to  obtain  payment 
of  their  debts  out  of  that  part  of  the  trust  estate  (/). 


(i)  Br  Stanley,  [1906]  1  Ch.  131.  As 
to  what  is  a  "  public  "  company,  see 
Re.  Sharp,  45  Ch.  D.  286 ;  Re  Gastlehow, 
[1903]  1  Ch.  352 ;  and  as  to  what  is 
a  company  incorporated  by  act  of 
parliament,  see  Elve  v.  Boyton,  [1891] 
1  Ch.  501 ;  Re  Smith,  [1896]  2  Ch.  590. 
A  new  species  of  company — the  "  private 
company  " — ^has  been  called  into  being 
by  the  Companies  Act,  1907  (repealed 
and  re-enacted  by  the  Companies 
Consolidation  Act,  1908). 

(bb)  Re  Hilton,  [1909]  2  Ch.  548. 

(c)  Re  Crawshay,  60  L.  T.  357  ;  Re 
Morrison,  [1901]  1  Ch.  701 ;  Re  New, 
[1901]  2  Ch.  534  ;  Re  Smith,  [1902]  2  Ch. 
667  ;  Re  ToUemache,  [1903]  1  Ch.  457, 
953;  Re  Wells,  [1903]  1  Ch.  848;  Re 
Anson's  Settlement,  [1907]  2  Ch.  424. 


{d)  Be  Tucker,  [1894]  1  Ch.  724 ; 
Smith  v.  Patrick,  [1901]  A.  C.  282. 

(e)  A  mere  direction  to  carry  on  the 
business  does  not  authorize  the  trustees 
to  employ  in  it  a  greater  part  of  the  tes- 
tator's estate  than  was  employed  in  it 
by  him  :  ISx  jm/rte  Richardson,  3  Madd. 
138 ;  McNeiUie  v.  Acton,  4  D.  M.  &  G. 
744.  See  Moore  v.  McGlynn,  [1904] 
1  Ir.  R.  334 ;  Re  Dimmock,  52  L.  T.  494. 

{/)  Re  Johnson,  15  Ch.  B.  548 ;  Re 
Morgan,  18  Ch.  D.  93;  Strickland  v. 
Symons,  26  Ch.  D.  245  ;  Re  Frith,  [1902] 
1  Ch.  342.  Older  cases  are,  Ex  parte 
Garland,  10  Ves.  110;  CwCbush  r.  Gut- 
hiish,  1  Bea.  184 ;  Ex  parte  Edmonds, 
4  D.  F.  &  J.  488.  See  also  Re  Kidd, 
70  L.  T.  648. 
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This  principle,  however,  does  not  affect  the  testator's  creditors,    chap.  xxiv. 
They  have  a  prior  claim  on  all  the  assets  of  the  testator,  and  any    .        .    . 
trustee  or  executor  who  uses  the  assets  in  carrying  on  the  testator's  testator's 
business  (except  to  such  an  extent  as  is  necessary  to  enable  him  to  "^    °^^' 
wind  it  up  or  sell  it  as  a  going  concern)  does  so  at  his  own  risk, 
so  far  as  the  testator's  creditors  are  concerned  {g). 

If  the  business  is  carried  on  by  the  trustees  with  the  assent  of  Effect  of 
the  testator's  creditors,  then  the  trustees  are  entitled  to  be  indem-  ^^tor's 
nified  out  of  the  testator's  estate  (including  any  assets  acquired  by  creditors, 
the  trustees  in  carrying  on  the  business)  in  priority  to  the  testator's 
creditors ;  and  the  business  creditors  have,  by  subrogation,  a  cor- 
responding right  to  resort  to  the  testator's  estate  for  payment  of 
their  debts  (h). 

The  same  rule  applies  if  the  business  is  carried  on  under  an  order  Order  of 
of  the  Court  (i).  <^""^- 

But  the  rule  does  not  apply  unless  the  trustee  (or  executor)  has  Where 
continued  the  business  in  good  faith,  either  under  an  authority  oIm^B8on 

contained  in  the  will  or  conferred  by  the  Court,  or  for  the  purpose  business  for 

f      •    J  •  .  r         .    .     /  •»  his  personal 

of  wmdmg  up  the  estate  (?).  l,g„^gt_ 

Trustees  ought  not  to  carry  on  their  testator's  business,  unless 
they   are    expressly    or   implicitly  authorized  to  do    so   (jj).     A 
power   to  carry  on  a  business  may  be  inferred  from  the  fact  Implied 
that  it  is  included  in  a  gift  of  the  testator's  residuary  estate  to  P"'"®'"- 
trustees  upon  trust  for  conversion,  with  a  power  to  postpone 
conversion,  and  the  usual  provision  as  to  interim  income  (k). 

As  to  the  so-caUed  "  sale  "  of  a  business  for  shares  in  a  company,  Conversion 
see  Re  Morrison  (Z)  and  other  cases  already  cited  (m).  ^mpany. 

Powers   of   Mortgaging. — It  has   been  held    that    a  power  to  ImpUed 
lease  authorizes  a  demise  by  way  of  mortgage  (w).    A  power  "to  P""®''* 
make  arrangements  "  given   to  a  trustee -executor  to  whom  the 
real  estate  is  devised,  authorizes  a  mortgage  of  the  real  estate  (o), 
but  a  power  to  use  real  estate  as  capital  in  the  testator's  business 
does  not  enable  the  trustees  to  mortgage  it  so  as  to  override  an 

{g)  Dowse  v.  Oorion,  [1891]  A.  C.  190 ;  supplying  goods,  see  Me  Syhes,  [1909] 

Re  Millard,  72  L.  T.  823.  2  Ch.  241,  post,  Cliap.  XXXIV. 

(h)  Dowse  V.  Qorton,  [1891]  A.  C.  190  ;  (h)  Re  Chancellor,  26  Ch.  D.  42  ;  Re 

Hodges  v.  Hodges,  [1899]  1  Ir.  R.  480.  Crowther,  [1895]  2  Ch.  56  ;  Re   Smith, 

(i)  Re  Brooke,    [1894]    2    Ch.    600 ;  [1896]  1  Ch.  171. 

Hodges  v.  Hodges,  [1899]'  1  Ir.  B.  480.  [l)  [1901]  1  Ch.  701. 

{))  Re  MiUard,  72  L.  T.  823  ;  Mc-  (m)  Ante,  p.  917.    See  also,  as  to  the 

Aloon  V.  McAloon,  [1900]  1  Ir.  367.  "  sale  "  of  land  for  shares,  post. 

{jj)  Kirkman  v.  Booth,  11  Bea.  273;  (n)  Mostyn  v.  Lancaster,  23  Ch.  D. 

Travis  v.  Milne,  9  Ha.  141 ;  Stainer  v.  583. 

Hodgkinson,  73  L.  J.  Ch.  179.     As  to  (o)  Re  Jones,  61 1..  T.  661. 
trustees  making  a,  personal  profit   by 


922 


TRUSTS   AND   TRUSTEES. 


CHAP.   XXIV. 


Implied 
from 
power  of 
manage- 
ment. 


annuity  charged  by  the  will  (p).  A  direction  to  carry  on  business 
authorizes  a  mortgage  of  the  business  land  (q)  but  not  of  other 
land  (r). 

Lord  St.  Leonards  laid  it  down,  as  a  general  rule,  that 
"  a  power  of  sale  out  and  out,  for  a  purpose  or  with  an  object 
beyond  the  raising  of  a  particular  charge,  does  not  authorise  a 
mortgage  ;  but  that  where  it  is  for  raising  a  particular  charge  and  the 
estate  itself  is  settled  or  devised  subject  to  that  charge,  there  it 
may  be  proper  under  the  circumstances  to  raise  the  money  by 
mortgage,  and  the  Court  will  support  it  as  a  conditional  sale,  as 
something  within  the  power,  and  as  a  proper  mode  of  raising  the 
money"  (s). 

If  land  is  devised  to  trustees  upon  trust  for  sale,  with  the  usual 
power  of  postponing  a  sale  and  powers  of  interim  management 
and  of  making  outlay  for  improvements,  repairs,  &c.,  it  seems  that 
the  trustees  may  raise  money  for  these  purposes  by  mortgage  {t). 

A  power  to  mortgage  authorises  a  mortgage  with  a  power  of 
sale  (u). 


Settled 
Land 

Acts. 


Powers  of  Leasing. — ^Where  property  is  settled  by  will,  the 
tenant  for  life,  or  the  person  having  the  powers  of  a  tenant 
for  life,  has  now  various  powers  of  leasing  under  the  Settled 
Land  Acts  {v),  and  if  the  powers  given  to  the  trustees  overlap 
these,  the  consent  of  the  tenant  for  life  is  necessary  to  the  exercise 
of  such  powers  by  the  trustees.  It  may  be  mentioned  that  a  power 
to  trustees  to  lease  and  manage  real  estate  does  not  by  itself  raise 
an  implication  of  the  testator's  intention  to  exclude  his  wife  from 
dower  so  as  to  compel  her  to  elect  (w).  Trustees  cannot  grant  one 
lease  of  two  properties  held  upon  different  trusts  {x).     In  one  case 


(p)  Be  Webb,  63  L.  T.  545.  For  a 
power  to  mortgage  so  as  to  override  a 
legacy,  see  Redman  v.  Bymer,  65  L.  T. 
270. 

(q)  Devitt  V.  Kearney,  13  L.  B.  Ir.  65. 

(r)  McNeilUe  v.  Acton,  4  D.  M.  &  G. 
744. 

(«)  Per  Lord  St.  Leonards  in  Stroughill 
V.  Anatey,  1  D.  M.  &  G.  at  p.  645,  where 
Mills  V.  Banks,  3  P.  W.  1  ;  Haldenby  v. 
Spofforth,  1  Bea.  390;  and  Ball  v. 
Harris,  4  My.  &  Cr.  264,  are  referred  to. 
See  also  Page  v.  Cooper,  16  B.  396  (trust 
for  sale  held  not  to  authorize  a  mort- 
gage) ;  Walker  v.  SouthaU,  56  L.  T.  882. 

(«)  Be  Bellinger,  [1898]  2  Ch.  534. 

(m)  Be  Ohawner's  Will,  L.  K.,  8  Eq. 
569  :  following  Bridges  v.  Longman,  24 


Bea.  27,  and  not  following  Clarke  v. 
Boyal  Panopticon,  4  Dr.  26. 

[v)  This  renders  such  oases  as  Be 
Shaw's  Trusts,  L.  R.,  12  Eq.  124,  and 
Nayhr  v.  Arnitt,  1  R.  &  M.  501  (no 
power  of  leasing) ;  Davis  v.  Harford,  22 
Ch.  D.  128  (power  to  tenant  for  life,  who 
agreed  to  lease  and  died),  no  longer  of 
any  practical  interest.  Naylor  v. 
Arnitt  was  followed  in  Fitzpatrick  v. 
Waring,  H  L.  R.  Ir.  35. 

(w)  Warbuiton  v.  Warbviton,  2  Sm.  & 
G.  163,  where  Hall  v.  Hill,  1  Dr.  &  War. 
94,  is  explained. 

(k)  Tolson-7.  Sheard,  5  Ch.  D.  19.  The 
power  to  lease  was  given  by  an  order 
made  under  the  Settled  Estates  Act, 
1856. 
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where  the  power  of  leasing  was  wide  enough  to  include  a  building    chap,  xxiv. 
lease,  the  Court  allowed  the  trustees  to  put  the  property  up  to 
auction  on  the  terms  of  granting  a  building  lease  to  the  highest 
bidder,  and  subsequently  to  sell  the  land  subject  to  the  building 
lease  (y). 

A  direction  to  an  executor  to  let  real  estate  and  apply  the  profits  Whether 
to  a  particular  purpose,  does  not  raise  by  implication  an  estate  in  ^^  estate, 
him  extending  beyond  the  period  required  for  accomplishing  the 
purpose  (2). 

Powers  of  Charging. — Questions  do  not  often  arise  on  powers 
of  this  kind,  as  the  forms  used  in  wills  generally  follow  those  used 
in  carefully  drawn  settlements  (a). 

Trusts  for  Maintenance  and  Education. — Effect  will  be  given  to  a  Implied  and 
trust  for  maintenance  where  it  is  imperfectly  expressed,  provided  trusts*  te 
the  intention  is  clear  (b).    Thus  in  Re  Yates  (c)  the  testator  gave  to  maintenance, 
his  widow  a  "  further  annuity  "  of  3001.  for  the  maintenance  and 
education  of  his  infant  daughter ;  the  widow  died  during  the  minority 
of  the  daughter,  but  it  was  held  that  the  annuity  continued  to  be 
payable  for  her  maintenance  and  education.     So  if  a  legacy  is 
given  to  an  infant  contingently  on   his  attaining  twenty-one,  a 
power  to  apply  it  for  the  benefit  of  the  legatee  may  have  the  effect 
of  making  the  legacy  carry  interest  for  maintenance  (cc). 

The  question  whether  a  trust  for  maintenance  has  been  effectually 
created,  generally  arises  in  those  cases  where  property  or  income  is 
given  to  a  person,  coupled  with  an  expression  of  desire  or  hope  on 
the  part  of  the  testator  that  he  will  thereout  maintain  certain  per- 
sons, or  with  a  statement  that  the  gift  is  made  to  him  for  the  purpose 
of  enabling  him  to  maintain  them  (d).  These  cases  have  been 
already  discussed  (e). 

iy)  Re  James,  73  L.  T.  1.  Acherley  v.  Wheeler  (or  Vernon),  1  P.  W. 

\z)  Lambert  v.  Brovme,  Ir.  R.,  5  C.  L.  783.     But  see  Crickett  v.  DoWy,  3  Ves. 

218.  10  ;  Festing  v.  Allen,  5  Hare,  573. 

(a)  See  Be  Beckett,  93  L.  T.  746,  on  (c)  [1901]  2  Ch.  438. 

the  construction  of  the  words  "  at  any  (cc)  Pett  v.  Fellows,  1  Sw.  561  n.  ; 

one  time."     As  to  the  failure  by  lapse  Be  Churchill,  [1909]  2  Ch.  431. 

of  a  power  of  charging,  notwithstanding  (d)  In  modern  wills  express  powers 

sect.  33  of  the  Wills  Act,  see  Griggs  v.  of  maintenance  are  generally  omitted  in 

Oibson,  35  L.  J.  Ch.  458,  ante,  (iap.  reliance  on  the  provisions  contained  in 

XXIII.     As   to  the  revocation  of   an  s.  43  of  the  Conveyancing  Act,  1881. 

instrument  exercising  a  power  of  charg-  As     to     interest    being     allowed    for 

ing,  see  Re  Gore-Booth's  Estate,  [1908]  maintenance  in  the  case  of  legacies  to 

1  Ir.  R.  387.  the    testator's     infant    children,     see 

(6)  Leslie  v.  Leslie,  LI.  &  G.  t.  Sug.  1 ;  Chap.  XXX. 

Lambert  v.  Parker,  Coop.  t.  Eldon,  143  ;  (e)  Ante,  p.  892. 
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The  cases  which  establish  the  general  rule  that  where  income  is 
directed  to  be  paid  to  a  person  for  the  maintenance  and  education 
of  his  children,  he  takes  it  subject  to  no  account,  provided  he  dis- 
charges the  duty  of  maintaining  and  educating  the  children,  have 
been  already  considered  (/). 

It  has  been  already  mentioned  that  when  a  sum,  or  the  capital  of 
a  fund,  is  given  for  the  maintenance  of  A.,  this  is  considered  as  a 
simple  legacy  for  his  benefit,  and  he  is  entitled  (if  an  adult)  to  have 
it  paid  to  him  (g) ;  and  a  gift  of  residue  to  the  testator's  wife  "  for 
the  support  and  maintenance  of  herself  and  children  and  for  their 
education,"  has  been  held  to  be  an  absolute  gift  to  the  wife  {h). 

A  testator  sometimes  provides  for  the  maintenance  or  education 
of  an  infant  out  of  capital  (j),  and  in  that  case  a  gift  over  of  what  is 
not  expended,  in  the  event  of  the  infant  dying  under  age,  will  have 
efEect  {h) ;  but  as  a  general  rule,  maintenance  is  given  out  of  the 
income  of  a  fund,  or  by  means  of  an  annuity. 

Where  a  testator  bequeaths  a  legacy  to  an  infant,  and  expressly 
or  impliedly  directs  the  interest  to  be  applied  in  its  maintenance 
the  interest  runs  from  the  death  of  the  testator  (1).  But  this  rule 
does  not  apply  in  the  case  of  a  legacy  to  an  adult  (m). 

Where  money  is  given  to  a  parent  for  the  maintenance  of  his 
children,  the  general  rule  is  that  he  is  not  bound  to  account  for 
its  apphcation  {n).  The  cases  in  which  property  is  given  to  a 
parent  for  the  benefit  or  maintenance  of  himself  or  herself,  and  his 
or  her  children,  have  been  already  discussed  (o). 

A  trust  for  the  "  maintenance  and  support  "  of  children  include, 
their  education  (p),  but  sometimes  "maintenance"  and  "education" 
are  distinguished  (q). 

In  Knapf  v.  Noyes  (r),  a  case  where  gifts  were  made  to  infants, 
with  a  provision  for  their  maintenance  and  education.  Lord  Camden 
is  reported  as  having  said  that  "  maintenance  and  education  are 


(/)  Supra,  p.  892. 

{g)  Noel  V.  Jones,  16  Sim.  309,  ante, 
p.  885. 

{h)  Bond  V.  Dickinson,  33  L.  T.  221. 

(j)  See  Cuaack  v.  Jellico,  22  W.  R. 
344  (settlement  by  deed).  In  Falls  v. 
Alford  (Re  Black),  [1907]  1  Ir.  R.  486,  a 
legacy  to  A.  for  her  education  was  held 
to  authorize  the  expenditure  of  the 
capital. 

(k)  Ante,  p.  885. 

(Z)  Nevrnmn  v.  Bateson,  3  Sw.  689 ; 
Pett  V.  Fellows,  i  Sw.  661,  n.  ;  Ee 
Richards,  L.  E.,  8  Eq.  119  ;  Chidgey  v. 
WhiAy,    41    L.   J.    Ch.   699,  and  see 


Chap.  XXX. 

(m)  Raven  v.  Waite,  1  Sw.  553. 

(n)  Berkeley  v.  Swinburne,  6  Sim. 
613;  Hadow  v.  Hadow,  9  Sim.  438; 
Browne  v.  Paull,  1  Sim.  N.  S.  92.  See 
Hammond  v.  Neame,  ante,  p.  895.  As  to 
controlling  the  discretion  of  a  person 
charged  with  the  duty  of  maintenance, 
see  ante,  p.  892  n.  (l). 

(o)  Ante,  p.  892. 

(p)  Re  Breeds'  WiU,  1  Ch.  D.  226. 

iq)  Wilkin.'i  v.  Jodrell,  13i  Ch.  D. 
564 ;  Re  Booth,  [1894]  2  Ch.  282. 

(r)  Amb.  662. 
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confined  to  minority."    And  in  Gardner  v.  Barber  (o),  Wood,  V.-C,    chap.  xxiv. 

avowedly  basing  his  decision  on  the  dictum  of  Lord  Camden,  held 

that  a  trust  for  maintenance  and  education  must  of  itself  imply  that 

it  was  only  to  last  during  minority,  though  not  in  terms  so  confined. 

But  in  Soames  v.  Martin  {p),  where  a  testator  directed  a  sum  of 

money  to  be  applied  for  the  maintenance  and  education  of  an  infant 

nephew,  but  made  no  disposition  of  the  principal,  Shadwell,  V.-C, 

held  that  the  nephew  was  entitled  to  the  income  of  the  fund  during 

his  hfe.    And  in  Wilkins  v.  Jodrell  {q),  Hall,  V.-C,  approved  of  and 

followed  this  decision,  pointing  out  that  the  decision  in  Gardner  v. 

Barber  was  based  on  the  mistaken  assumption  that  the  dictum  of 

Lord  Camden  (which  was  evidently  referable  to  the  circumstances 

of  that  particular  case),  was  intended  to  be  of  general  application. 

There  are  numerous  cases  in  which  property  has  been  given  to  the  Maintenance 

widow  of  a  testator  for  the  maintenance  of  herself  and  the  children,  oijij^'ren^  ^" 

In  such  a  case  it  is  clear  that  the  widow  is  entitled  to  maintenance 

during  the  whole  of  her  life  (r). 

If  income  is  given  for  the  maintenance  of  several  persons  as  joint  Joint  tenants, 
tenants,  they  take  it  for  their  lives  and  for  the  lives  and  life  of  the 
survivors  and  survivor,  unless  the  joint  tenancy  is  severed  (s). 

Where  income  is  given  to  trustees  upon  trust  to  apply  it  for  "  the  Effect  of 
board,  lodging,  maintenance,  support  and  benefit "  of  A.  in  such  bankruptcy, 
way  as  they  think  proper  in  their  absolute  discretion,  and  so  that  A. 
shall  not  have  power  to  aUenate  or  anticipate  the  income,  they 
cannot  apply  it  otherwise  than  for  A.'s  benefit,  and  if  he  becomes 
bankrupt  it  belongs  to  his  creditors  (<).  But  this  result  can  be 
avoided  by  giving  the  trustees  power  to  apply  such  part  of  the 
income  as  they  think  fit,  or  by  giving  them  a  power  of  selection 
among  several  objects  (m). 

The  rule  that  maintenance  is  not  confined  to  minority  applies  Tniatfor 
where  income  is  given  for  the  maintenance,  or  maintenance  and  ^XduSr 
education,  of  A.  during  the  life  of  B. ;    in  the  absence  of  words  life  of  B. 

(o)  18  Jur.  508.     The  decision   was  words  of  the  will, 

probably  right  so  far  as  the  intention  (p)  10  Sim.  287. 

of  the  testator  went,  for  he  directed  his  (q)  13  Ch.  D.  564. 

trustees  to  pay  or  apply  a  yearly  sum  (r)  Carr  v.  Living,  28  Bea.  644,  33 

for   the  maintenance  and  education  of  Bea.  474  ;  Berry  v.  Briant,  2  Dr.  &,  S.  1, 

a  ohUd   who,  if  she  attained  majority,  and  the  cases  cited  ante,  p.  891. 

would  take  a  share  in  the  capital.     The  («)  Wilkins  v.  JodreU,  supra,  quoted 

same  remark  applies  to  Foley  v.  Parry,  and  approved  in  Williams  v.  Papworth, 

2  My.  &   K.    138.     The   decision   in  [1900]  A.  C.  563. 

iJyowv.  ^eoff^{Ir.  R.,4Eq.357),where  {t)   Green  v.  Spicer,  1  Russ.  &  My. 

an  annuity  for  the  maintenance  of  A.'s  395. 

children  was  held  to  cease  on  the  death  («)  See  Twopeny  v.  Peyton,  10  Sim. 

of  A.,  the  children  being  then  all  of  age,  487 ;  Be  Coleman,  39  Ch.  D.  443,  and 

seems  to  have  turned  on  the  special  the  other  cases  cited  in  Chap.  XXIII. 
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Postpone- 
ment of 
distribution. 

Income  for 
maintenance 
prima  facie 
confined 
to  life  of 
beneficiary. 


Decisions  to 
the  contrary. 


expressing  a  contrary  intention,  A.  continues  to  be  entitled  to  the 
income  after  attaining  majority.  In  Badham  v.  Mee  {v),  the  trust 
was  for  the  maintenance,  education,  and  bringing  up  of  the  three 
children  of  A.  during  A.'s  life  ;  one  of  the  children  attained  twenty- 
one  during  his  father's  life,  and  he  was  held  to  be  entitled  to  his 
share  of  the  income  during  the  rest  of  his  father's  life. 

The  question  most  frequently  arises  in  the  case  of  a  bequest 
of  income  to  the  testator's  wife  for  life,  subject  to  a  trust  for  the 
maintenance,  or  maintenance  and  education,  of  the  testator's 
children ;  it  is  clear  that  in  such  a  case  a  child  does  not  lose  his 
or  her  right  to  an  allowance  for  maintenance  merely  by  attaining 
majority,  or  in  the  case  of  a  daughter,  marrying  :  and  the  Court 
win,  if  necessary,  ascertain  what,  if  any,  allowance  ought  to  be 
made  (w). 

The  efEect  of  a  trust  for  the  maintenance  of  adult  as  well  as 
infant  members  of  a  class,  may  be  to  postpone  the  distribution  of 
vested  shares  (x). 

Where  the  income  of  a  fund,  or  an  annuity,  is  given  for  a  person's 
maintenance,  it  would  naturally  be  supposed  that  the  testator 
intended  it  for  the  personal  benefit  of  that  person,  and  that  the  gift 
would  cease  on  his  death.  Thus  in  Wilhins  v.  Jodrell  (y),  a  testator 
gave  to  A.  an  annuity  of  100?.  and  directed  that  in  the  event  of 
her  death  it  should  be  continued  to  her  children  for  their  main- 
tenance and  education ;  Hall,  V.-C,  said  :  "  It  appears  to  me 
obvious  that  the  annuity  was  meant  to  be  for  the  personal  enjoy- 
ment and  benefit  of  the  annuitants,  and  therefore  that  it  was  not 
meant  to  be  continued  beyond  their  lives." 

Ho'yever,  there  are  some  decisions  to  the  efEect  that  where  an 
annuity  is  given  for  the  maintenance  of  A.  during  the  life  of  B.,  it 
does  not  cease  on  the  death  of  A.  Thus,  in  Lewes  v.  Lewes  {z), 
a  testator  gave  an  annuity  of  300?.  for  the  maintenance,  clothing 
and  education  of  his  son's  children  during  the  life  of  their  father  ; 
all  the  children  attained  twenty-one,  and  one  of  them  died  during 
the  father's  lifetime ;  Shadwell,  V.-C,  said  that  the  gift  was  equiva-" 
lent  to  a  gift "  for  the  benefit  of  the  children,"  and  that  the  personal 
representatives  of  the  deceased  child  were  entitled   to  one-third 


(d)  1  Russ.  &  My.  631. 

(w)  Longmore  v.  Elcum,  2  Y.  &  C. 
C.  C.  363  ;  ScoU  v.  Key,  35  Bea.  291 ; 
Re  Booth,  [1894]  2  Ch.  282.  The  older 
cases  as  to  the  effect  of  a,  daughter 
marrying  are,  Camden  v.  Benson,  4  L.  J. 
Ch.  256,  cited  8  Bea.  at  p.  350;  Bowden 
V.  Laing,  14  Sim.  113;  Carr  v.  Living,  28 


Bea.  644,  33  Bea.  474.  The  question 
.  what  words  will  create  a  trust  for  main- 
tenance is  discussed  ante,  p.  891. 

(k)  Berry  v.  Briant,  2  Dr.  &  S.  1. 

(y)  13  Ch.  D.  664.  See  also  Chap- 
XXXI. 

(z)  16  Sim.  266. 
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of  the  300i.  a-year  during  the  life  of  the  father  (a).  How  this  chap,  xxiv. 
could  benefit  the  deceased  child  is  not  explained.  In  Bayne 
V.  Crowther  (6),  and  Attwood  v.  Alford  (66),  Romilly,  M.R., 
followed  the  same  principle.  These  decisions  seem  to  be 
based  on  a  misapprehension  of  the  rule  that  where  the  capital 
of  a  fund  is  given  for  the  maintenance  of  A.,  this  is  equiva- 
lent to  a  simple  legacy  to  A.,  on  the  principle  already  discussed  (c). 
This  principle,  however,  is  not  required  in  the  case  of  a  gift 
of  income  {d).  In  Re  Ord  (e),  where  the  testator  gave  property 
to  A.  for  life  with  remainder  to  B.,  and  bequeathed  an  annuity  of  40Z. 
to  B.  during  A.'s  life,  James,  L.J.,  said  :  "  We  may  make  a  guess 
that  the  son  [B.]  was  intended  to  have  the  40Z.  only  for  his  personal 
maintenance,  and  it  may  be  difficult  to  imagine  why  it  should  be 
continued  after  his  death.  But  it  is  in  express  terms  an  annuity 
to  be  paid  until  the  death  or  second  marriage  of  the  testator's  widow, 
and  there  is  nothing  which  justifies  us  in  cutting  it  down  to  the 
life  of  the  son."  Baggallay,  L.J.,  said  :  "  With  regard  to  the 
annuity,  I  felt  at  one  time  some  doubt ;  I  was  disposed  to  think 
that  it  was  intended  only  for  the  personal  enjoyment  of  the  son." 
It  is,  therefore,  submitted  that  a  bequest  of  income  or  an  annuity 
expressly  given  for  maintenance  ought,  in  the  absence  of  words 
shewing  a  contrary  intention,  to  be  construed  as  confined  to  the 
life  of  the  beneficiary. 

In  some  cases,  where  there  is  a  trust  for  accumulation,  and  no  Maintenance 

provision  is  made  for  the  maintenance  of  the  person  entitled  subject  contrary  to 

.  ,-v  -11  ,1       terms  of  will, 

to  the  trust  for  accumulation,  the  Court  will  presume  that  the 

testator  must  intend  that  the  person  he  wished  ultimately  to 

benefit  should  not  starve,  and  should  in  the  meantime  receive  such 

maintenance  and  education  as  would  enable  him  to  take  the  position 

intended  for  him,  and  consequently  will  allow  maintenance  contrary 

to  the  terms  of  the  will  (/). 

[a)  The  V.-C.  had  expressed  a  similar  P.  &  J.  259 ;  Aveline  v.  Melhuiah,  10  Jur. 

opinion  in  WM  v.  Kelly,  9  Sim.  469.  N.  S.  788 ;  Griggs  v.  Gibson,  21  W.  R. 

The  decision  in  Lewes  v.  Lewes  is  cited  818 ;  Me  Collins,  32  Ch.  D.  229  ;  Re 

in  the  judgment  of  the  J.  C.  in  Williams  Walker,  [1901]  1  Ch.  879  ;  Havelock  v. 

V.  Papworih,  [1900]  A.  C.  at  p.  567,  but  Havelock,  17  Ch.  D.  807  ;  Re  Golgan,  19 

in  that  case  the  question  was  whether  Ch.  D.  305,  where   a  provision  for  re- 

the  income  was  payable  to  the  infant  coupment  was  made.     See  Re  Arbuckle, 

and  adult  children  as  joint  tenants.  14  L.  T.  N.  S.  538  ;  Re  Alford,  32  Ch.  D. 

(6)  20  Bea.  400.  383  ;  Re  Tanner,  53  L.  J.  Ch.  1108.     In 

(66)  L.  R.,  2  Eq.  479.  ReSmeed,  54  L.  T.  929,  Chitty,  J.,  seems 

(c)  Ante,  p.  885.  to    have    questioned    the   decision   in 

{d)  See  Wilkins  v.  Jodrell,  supra.  Havelock  v.  Havelock,  and  it  was  dis- 

(e)  12  Ch.  D.  22.  approved  by  the  Krst  Court  of  Appeal 

(/)  Revel  V.  Watkinson,  1  Ves.sen.  93;  in  Kemmis  v.  Kemmis,  15  L.  R.  Ir.  90. 

Benett  v.  Wyndham,  23  Bea.  521,  4  D.  Compare  Festing  v.  Allen,  5  Hare,  573. 
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Where  there  are  several  funds  provided  by  different  persons  for 
the  maintenance  of  an  infant,  or  a  lunatic,  or  other  person  under 
disability,  the  interest  of  the  beneficiary  must  alone  determine 
which  of  the  funds  is  primarily  applicable  (g). 

The  question  sometimes  arises  whether  the  income  of  trust  funds 
can  be  applied  for  maintenance  where  the  father  is  of  ability  to 
maintain  his  children.  If  there  is  only  a  power  of  maintenance,  the 
father,  in  such  a  case,  is  not  necessarily  entitled  to  receive  the  income 
and  apply  it  for  maintenance,  but  he  is  so  entitled  if  there  is  a 
trust  (A). 

Where  a  wiU  gives  maintenance  out  of  the  interest  on  a  legacy, 
accumulations  of  past  income  may  be  applied  for  this  purpose  (t). 

The  Conveyancing  Act,  1881  (j),  sects.  42  and  43,  confers  on 
trustees  powers  of  applying  income  of  the  property  of  infants  during 
minority,  or,  in  the  case  of  women,  till  marriage ;  sect.  42  applies  only 
to  income  derived  from  land  to  which  the  infant  is  beneficially 
entitled  in  possession  ;  sect.  43  applies  to  all  property  held  in  trust 
for  an  iafant ;  both  sections  contain  provisions  for  the  accumulation 
of  unapplied  income,  and  it  wiU  be  observed  that  the  destination 
of  accumulations  of  income  under  the  respective  sections  is  not 
identical.    The  powers  do  not  apply  in  any  of  the  following  cases  : 

(1)  Where  the  vesting  is  or  may  be  postponed  until  after  the  age 
of  twenty-one  years  {k). 

(2)  Where  the  property  produces  no  income.  Thus,  a  legacy  to 
an  infant  which  is  payable  at  twenty-one  (whether  vested  or  con- 
tingent) does  not  as  a  general  rule  carry  interest  (Z),  and  conse- 
quently there  is  no  income  out  of  which  to  give  maintenance ;  that 
is  to  say,  the  statutory  power  of  maintenance  does  not  affect  the 
construction  of  the  will  (m).  Where  there  is  a  gift  to  several  contin- 
gently on  attaining  twenty-one,  the  member  of  the  class  who  first 
attains  twenty-one  does  not  then  become  entitled  to  the  income  of 


[g)  Foljambe  v.  WillougKby,  2  S.  & 
St.  165 ;  Bruin  v.  Knott,  1  Ph.  572 ; 
Methold  V.  Turner,  4  De  G.  &  S.  249 ; 
Be  Ashley,  1  R.  &  Myl.  371.  As  to  the 
rule  where  several  sources  of  income  are 
available  under  a  will  which  contains 
no  express  trust  for  maintenance,  see 
Chap.  XXX. 

(h)  Newton  v.  Gurzon,  16  L.  T.  221 
(where  the  words  "  shall  and  may " 
were  held  to  constitute  a  trust) ;  Mal- 
colmeon  v.  Makolmson,  17  L.  R.  Ir.  69. 
See  also  Bansome  v.  Burgess,  L.  R.,  3 
Eq.  773  (settlement);  Slacken  v.  Slacken, 
4  Sim.  152,  4  M.  &  Or.  95  (settlement). 


(i)  Edwards  v.  Orove,  2  D.  F.  &  J. 
210. 

(j)  Repealing  the  corresponding  pro- 
visions of  Lord  Cranworth's  Act  (23  & 
24  Vict.  c.  145),  as  to  which  see  Be 
Gallon,  1  Ch.  D.  232;  Be  Buckley's 
Trusls,  22  Ch.  D.  583. 

(k)  Be  Judkin's  Trusts,  25  Ch.  D.  743. 

{I)  As  to  the  exception  to  the  TxHe 
where  the  testator  is  the  parent  of  or  in 
loco  parentis  to  the  infant,  see  Chap. 
XXX. 

(m)  Be  Dickson,  29  Ch.  D.  331.  The 
rule  was  the  same  under  Lord  Cran- 
worth's Act :  Be  George,  5  Ch.  D.  837. 
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the  whole  fund,  but  those  under  twenty-one  can  be  maintained    chap.  xxiv.. 
out  of  the  income  of  their  contingent  shares,  although  the  class  is 
capable  of  increase  (n). 

The  unapplied  income  and  the  accumulations  thereof  form  an  Statutory 
accretion  to  capital.  Consequently,  if  the  gift  is  vested,  the  surplus  t^jl^ng™"'*' 
income  belongs  to  the  infant,  whether  he  takes  absolutely,  or  subject 
to  a  gift  over  on  his  dying  under  twenty-one  (o),  or  has  only  a  life 
interest  (p).  But  if  the  gift  is  contingent  on  the  infant  attaining 
twenty-one,  and  he  dies  under  that  age,  or  attains  twenty-one  but 
has  only  a  life  interest,  in  either  case  the  surplus  income  forms  part 
of  the  capital ;  in  the  latter  case,  therefore,  the  legatee  on  attaining 
twenty-one  is  only  entitled  to  the  income  of  the  accumulations  {q). 

The  statutory  provisions  do  not  alter  the  rule  that  a  contingent  Effect  of 
legacy,  given  to  an  infant  to  whom  the  testator  is  in  loco  parentis,  pro*"i^°ona 
carries  interest  by  way  of  maintenance,  but  "  the  Court  determines 
the  quantum  of  the  allowance,  either  the  whole  of  the  usual  interest 
allowed  by  the  Court,  or  less,  according  to  circumstances  "  (r). 
Where  there  is  a  residuary  bequest  to  an  infant,  the  statutory 
powers  of  maintenance  apply  as  soon  as  the  residue  is  ascertained  (s). 

Trusts  for  Accumulation. — This  subject  has  been  already  con- 
sidered in  Chapter  XL,  in  connection  with  the  TheUusson  Act.  The 
cases  in  which  income  is  accumulated  without  any  express  trust 
for  that  purpose  have  also  been  referred  to  (<).  The  statutory 
powers  given  by  the  Conveyancing  Act  have  been  mentioned  in  the 
preceding  section. 

Where  a  testator  divides  his  residue  into  shares,  and  directs  the 
income  of  each  share  to  be  accumulated,  the  question  may  arise 
whether  the  accumulations  arising  from  each  share  go  with  it,  or 
form  part  of  the  general  residue  {tt). 

In  Mole  V.  Mole  (m)  maintenance  was  allowed  to  an  infant  out  of 

(n)  Re  Holford,  [1894]  3  Ch.  30  (over-  "  attributes  to  [a.  43  of  the  Convey- 

ruling  Re  Jeffery,  [1891]  1  Ch.  671) ;  Re  anoing]  Act  an  intolerable  degree  of 

Jeffery,  [1895]  2  Ch.  577.  looseness  in  the  use  of  language." 

(o)  Re  Buckley's  Trusts,  22  Ch.  D.  583  (r)  Koper  on  Legacies,  4th  edition,  p. 

(a   decision   under   Lord    Cranworth's  1257,  cited  with  approval  by  Bomer, 

Act).  L.  J.,  in  Re  Bowtby,  [1904]  2  Ch.  at  p. 

(p)  Re  Humphreys,  [1893]  3  Ch.  1.  706  ;  and  see  Chap.  XXX.  In  the  same 

iq)    Re    Bowiby,   [1904]    2    Ch.   685  case,  Cozens-Hardy.L. J.,  suggested  that 

(settied  legacy),  disapproving  Re  Scott,  the  statute  does  not  apply  to  a  legacy 

[1902]  1  Ch.  918  (settled  share  of  resi-  until  it  has  been  appropriated, 

due),  in  which  Buckley,  J.,  followed  the  («)  Re  Smith,  42  Ch.  D.  302. 

same  line  of  reasoning  as  North,  J.,  in  (t)  Supra,  p.  929. 

Re  Wells,  43  Ch.  D.  281.     The  decision  («)  Fulford  v.  Hardy,   [1909]  A.   C. 

in  Re  Bowthy  justifies  the  remark  of  570. 

Mr.    Challis    (Hood   and   Challis,    5th  (a)  1  Dickens,  310. 
edition,  118),  that  this  line  of  reasoning 


J. — VOL.  I. 
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the  residue  of  the  personal  estate  bequeathed  to  him  by  his  father, 
where  the  will  directed  the  interest  to  accumulate  till  the  infant 
attained  twenty-one,  and  if  he  died  before,  the  whole  was  given  over. 


Liberally 
construed. 


Effect  of 
advancement. 


Duration  of 
power. 


Trusts  for  Advancement.  —  Trusts  of  this  nature  usually  re- 
ceive a  wide  construction.  Thus  in  Re  Kershaw'' s  Trusts  {v)  a 
power  to  apply  part  of  a  fund  for  the  advancenient  of  a  married 
woman  "  or  otherwise  for  her  benefit,"  was  held  to  justify  an 
advance  to  her  husband  to  be  used  as  capital  in  his  business,  the 
husband  giving  his  bond  as  security.  In  Talbot  v.  MarshfieU  {w), 
a  power  of  advancement  for  setting  up  the  children  of  the  testator 
in  business  was  held  to  enable  an  advance  to  be  made  to  a  married 
daughter  for  the  purpose  of  a  farming  business,  her  husband  coven- 
anting that  the  business  should  be  for  her  separate  use,  but  not 
an  advance  for  the  purpose  of  paying  the  husband's  debts.  In 
Re  Brittlebank  {x)  the  will  contained  a  power  for  the  trustees  to 
apply  the  capital  of  a  fund  for  the  "  benefit  and  advancement  in 
the  world  "  of  the  person  entitled  to  the  income  of  the  fund  for  life : 
it  was  held  that  the  word  "  and  "  must  be  read  "  or,"  and  that 
the  trustees  might  apply  the  fund  not  merely  for  advancement 
in  the  strict  sense  of  the  term,  but  for  any  purpose  for  the  benefit 
of  the  legatee.  In  Lowther  v.  BentincJc  {y),  a  power  to  apply  part 
of  a  fund  "  in  or  towards  the  preferment  or  advancement  of  L.,  or 
otherwise  for  his  benefit,"  was  held  to  authorize  the  payment  of 
L.'s  debts. 

But  prima  facie  an  advancement  "is  a  payment  to  persons 
who  are  presumably  entitled  to,  or  have  a  vested  or  contingent 
interest  in,  an  estate  or  legacy  before  the  time  fixed  by  the  will  for 
their  obtaining  the  absolute  interest  in  a  portion  or  the  whole  of 
that  to  which  they  would  be  entitled  "  (z),  and  a  clause  which  merely 
says :  "  I  give  a  power  of  advancement  to  my  trustees,"  does  not 
authorize  advances  out  of  corpus  to  persons  who  only  take  a  life 
interest  (a). 

The  proper  exercise  of  a  power  of  advancement  takes  the  money 
expended  out  of  settlement  altogether,  and  the  person  advanced  is 
not  afterwards  bound  to  account  for  it  or  bring  it  into  hotchpot  (6). 

A  power  of  advancement  of  a  portion  of  a  person's  expectant  or 
presumptive  share  is  not  confined  to  minority,  or  (in  the  case  of  a 


{v)  L.  R.,  6  Eq.  322. 

{w)  L.  R.,  3  Ch.  622. 

{x)  30  W.  R.  99. 

{y)  h.  R.,  19  Eq.  166. 

(2)  Per  Cotton,  L.J.,  55  L.  T.  at  p. 


666. 

(o)  Ee  Aldridge,  55  L.  T.  554. 

(b)  Re  'Fox,  [1904]  1  Ch.  480  :  follow- 
ing  Re  OosseCa  Settlement,  19  Bea.  529  ; 
Lawrie  v.  Banhes,  4  K.  &  J.  142. 
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woman)  to  spinsterhood  (hb) ;   nor  does  it  come  to  an  end  merely    chap.  xxiv. 

because  the  probability  of  such  person  attaining  a  vested  interest 

is  in  fact  very  small.    Thus,  where  a  testator  directed  that  in  the 

event  of  his  sister  A.  marrying  and  having  children,  his  property 

should  be  divided  among  the  children  of  his  sisters  A.  and  B.  upon 

the   youngest   child   attaining  twenty-one,    and    empowered   his 

trustees  to  raise  a  portion  of  the  expectant,  presumptive,  or  vested 

share  of  any  child  of  B.  for  his  or  her  advancement;  A.  was  a 

widow  of  fifty-four  years  of  age,  and  had  no  child :  it  was  held 

that  the  power  continued  in  operation  during  the  lifetime  of  A.  (c). 

Discretionwry  Trusts  and  Powers. — The  term  "  discretionary  Spendthrift 
trust  "  is  often  used  in  the  sense  of  a  trust  for  the  benefit  of  an  *™^'- 
improvident  person.  Under  such  a  trust  the  trustees  have  a  dis- 
cretionary power,  either  to  apply  such  part  of  the  fund  (capital  or 
income)  as  they  think  fit  for  the  maintenance  or  benefit  of  the 
cestui  que  trust,  or  to  apply  the  whole  of  the  income  for  the  main- 
tenance or  benefit  of  several  named  persons,  including  the  spend- 
thrift, in  such  manner  as  the  trustees  think  fit.  In  either  case  the 
effect  is  that  he  has  no  right  capable  of  voluntary  or  involuntary 
assignment  (cc).  A  testator  who  has  the  ordinary  power  of 
appointing  settled  property  among  his  children,  cannot  exercise  the 
power  by  appointing  a  share  to  trustees,  subject  to  a  discretionary 
trust  for  the  benefit  of  one  of  his  children,  as  this  would  be  a 
delegation  of  the  power  {d). 

A  discretionary  power  given  to  trustees  of  dealing  with  the  trust  When 
property,  is  prima  facie  given  to  them  as  an  incident  of  their  ofiice,   t"offioe. 
and  passes  to  their  successors  in  office  {dd). 

A  direction  given  to  trustees  to  sell  at  their  discretion  is  not 
equivalent  to  a  direction  that  the  trustees  may  sell  or  not  at  their 
absolute  discretion  (e). 

As  a  general  rule,  the  Court  will  not  interfere  with  the  exercise 
of  a  discretion  so  long  as  the  trustees  act  honestly  (ee). 

(66)  Pride  v.  Foohs,  2  Bea.  430.  Forahaw,  [1891]  2  Ch.  261,  where  it  was 

(c)  Se  Hocking,  [1898]  2  Ch.  567.  held  that  a  discretionary  power  given 
\cc)  See  Re  Coleman,  39  Ch.  D.  443,       to  "  my  executors  herein  named  "  could 

and  other  cases  cited  ante,  p.  925.  not  be  exercised  by  one  of  them  who 

(d)  Farwell  on  Powers,  441.    Chester      renounced  probate. 

V.  Chadwick,  13  Sim.  102.  (e)  Re  Atkins,  81  L.  T.  421.    Milhr  v. 

(dd)  Re  Smith,  [1904]  1  Ch.  139,  where  Miller,  L.  R.,  13  Eq.  263,  so  far  as  contra, 

Farwell,  J.,  expressed  the  opinion  that  seems  to  be  wrong, 

the   general    principle   laid   down    by  (ee)  Qisborne  v.  Oishome,  2  A.  C.  300  ; 

Grant,  M.R.,  in  CoU  v.  Wade,  16  Ves.  Tabor  v.  Brooks,  10  Ch.  D.  273  ;  Beihell 

27,  is  inconsistent  with  the  principle  v.   Ahraham,  L.  E.,    17    Eq.   24;    Re 

acted  on  by  the  C.  A.  in  Crawford  v.  Brown,   29    Ch.    D.   889;   Re    Smith- 

59—2 
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CHAP.   XXIV. 


Exercise  of 
discretion  by 
the  Court. 


A  trustee  paying  money  into  Court  incapacitates  himself  from 
exercisiag  any  of  the  discretions  he  may  have  had  (/),  but  in  some 
cases  the  Court  will  exercise  the  discretion  {g).  An  administration 
action  does  not  put  an  end  to  the  exercise  of  a  discretion  by  trus- 
tees (h),  but  it  is  proper  for  them  to  obtain  the  sanction  of  the 
Court  to  all  important  steps  taken  by  them,  and  after  an  admini- 
stration judgment  the  Court  will  supervise  the  exercise  of  their 
discretions  and  powers  (i). 

It  has  been  mentioned  earlier  in  this  chapter  that  where  a  legacy 
is  given  to  a  person  and  is  expressed  to  be  given  for  a  particular  pur- 
pose, e.g.,  to  bind  him  apprentice  (/),  though  the  purpose  may  fail, 
the  legatee  in  some  cases  is  entitled  to  the  legacy.  But  where  a  dis- 
cretion is  given  to  trustees  to  advance  or  pay  money  for  a  particular 
purpose,  and  the  discretion  is  not  exercised,  there  is  no  gift  to  the 
person  for  whose  benefit  the  money  was  to  be  applied.  Thus,  where 
a  testator  authorized  his  trustees  to  apply  any  sum  not  exceeding 
600Z.  in  the  purchase  of  church  preferment  for  A.,  and  A.  died  before 
any  sum  had  been  so  applied,  it  was  held  that  the  gift  wholly 
failed  {k). 

Where  a  testator  gives  wide  discretions  to  trustees,  their  exer- 
cise is  not  controlled  by  the  wishes  of  the  testator  being  known 
to  the  trustees  (I),  or  by  the  fact  of  the  person  to  be  benefited  being 
a  lunatic  (m). 

Where  trustees  refuse  to  exercise  a  discretion,  and  thus  affect  the 
rights  of  beneficiaries,  the  Court  will  direct  the  necessary  acts  to  be 
done  (n). 


Bosanquet's  Trusts,  53  Sol.  J.  430,  and 
the  cafies  on  a,  discretionary  power  to 
postpone  conversion,  ante,  p.  918.  As  to 
discretionary  trusts  for  maintenance, 
&c.,  see  ante,  p.  892. 

(/)  BeNetthfold'sTr'Usts,59'L.T.315; 
Re  Wright's  Trusts,  3  K.  &  J.  419 ;  Se 
Murphy's  Trust,  [1900]  1  Ir.  R.  146.  Se 
Landon's  Trusts,  40  L.  J.  Ch.  370,  is 
opposed  to  the  general  current  of 
authority. 

(g)  Re  Ashburnham's  Trusts,  54  L.  T. 
84. 

{h)  Brophy  v.  Bellamy,  L.  E.,  8  Ch. 
798  (application  of  income  for  mainten- 
ance). 

(i)  Cafe  V.  Bent,  3  Ha.  246 ;  Turner 
V.  Turner,  30  Bea.  414;  Re  Oadd, 
23  Ch.  D.  134 ;  Re  Norris,  27  Ch.  D. 
333  (appointment  of  new  trustee) ; 
Bethell  v.  Abraham,  L.  R.,  17  Eq.  24 
(investments) ;  Re  Mangell,  54  L.  J.  Ch. 
883  (sale). 


(j)  Barlow  v.  Grant,  1  Vern.  255. 

(i)  Gomper  v.  Mantell  (No.  2),  22  Bea. 
231.  Other  illustrations  of  this  doc- 
trine are :  Lewis  v.  Lewis,  1  Cox,  162 ; 
Robinson  v.  Clealor,  15  Ves.  526  ;  Bull  v. 
Vardy,  1  Ves.  jr.  270  ;  Down  v.  Worrall, 
1  Myl.  &  K.  561. 

[1)  Re  Squire's' Trust,  17  T.'L.'^R.  724. 

(m)  Gisborne  v.  Gisborne,  2"a!'C.  300. 

(n)  See  Prendergast  v.  Prendergast, 
3  H.  L.  C.  195 ;  Lcyrd  v.  Godfrey,  4  Madd. 
455,  and  other  cases  cited  in  Chap. 
XXXIV.  Nickisson  v.  GocMll,  3  D.  J.  & 
S.  622 ;  Tempest  v.  Lard  Camay s,  21  Ch. 
D.  576,  u.  But  if  the  discretion  relates  to 
a  question  of  detail,  the  Court  will  not 
interfere  with  the  trustees,  even  if  there 
is  a  difference  of  opinion  among  them  : 
Marquis  Camden  v.  Murray,  16  Ch.  D. 
161 ;  Tempest  v.  Lord  Camoys,  21  Ch. 
D.  571;  Re  Bryant,  [1894]  1  Ch.  324  ■ 
Se  Lever,  76  L.  T.  71. 
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A  testator  may  relieve  his  trustees  from  the  operation  of  the    chap.  xxiv. 
general  rule  that  a  trustee  may  not  make  a  profit  out  of  the  trust, 
but  special  words  are  required  to  have  this  effect  {nn). 

VII.— Devolution  of  Trusts  and  Powers.— Disclaimer— Sur-  Bieoutors. 
vivorship,  &c. — If  a  testator  gives  a  power  of  sale  (but  nO  estate) 
to  "  my  executors  hereunder  named,"  a  surviving  executor  can 
sell  (o). 

As  a  general  rule,  where  a  power  is  given  to  "  my  executors," 
even  if  it  involves  the  exercise  of  a  discretion  (such  as  the  selec- 
tion of  institutions  to  share  in  a  charitable  gift),  it  is  given  to  them 
in  the  character  of  executors,  and  can  be  exercised  by  the  executors 
for  the  time  being,  but  not  by  a  renouncing  executor.  But  if  it 
is  given  to  "  my  executors  A.  and  B."  or  to  "  my  executors  herein 
named,"  then  it  is  a  question  of  the  construction  of  the  particular 
will  whether  it  is  given  to  them  personally,  or  in  the  character 
of  executors  (p). 

Where  a  discretionary  power  (such  as  the  selection  of  charities)  is  Solo  executor, 
given  to  "A.  B.,  my  executor,"  and  A.  B.  renounces,  the  result  of 
holding  that 'the  power  is  annexed  to  the  office  is  that  the  power  is 
gone  (q).  In  an  Irish  case  (r)  it  was  held  that  a  power  of  sale  given 
to  "my  executor,  J.  L.,"  was  exerciseable  by  J.  L.,  notwithstanding 
his  renunciation. 

In  the  case  of  trustees,  the  old  doctrine  was  (or  was  supposed  Trustees, 
to  be)  that  wherever  a  power  was  of  a  kind  which  indicated 
personal  confidence,  it  was  prima  facie  understood  to  be  confined 
to  the  individual  to  whom  it  was  given,  and  would  not,  except  by 
express  words,  pass  to  others  to  whom  the  same  character  might 
happen  to  belong  (s).  But  this  doctrine  may  be  regarded  as 
obsolete,  and  if  a  testator  appoints  persons  to  be  trustees  of  his  will, 
and  gives  to  "  my  said  trustees  "  various  powers  and  discretions, 
they  can  be  exercised  by  the  trustees  or  trustee  for  the  time  being 
of  the  will  (t). 

{nn)  Be  Sykes,  L1909J  2  Ch.  241.  Peppercorn  v.  Wayman,  5  De  G.  &  S. 

(o)  Houell  V.  Barnes,  Cro.  Car.  382;  230. 

and  see  Lee  v.   Vincent,  Cro.  Eliz.  26  (g)  Att.-Gen.  v.  Fletcher,  5  L.  J.  Ch. 

(power  to  a  class  to  sell) :    Tales  v.  75. 

Compton,   2    P.    W.    308    (renoimoing  (r)  Madden  v.  Madden,  23  L.  R.  Ir. 

executor).  167. 

(p)  Crawford  v.  Forshaw,  [1891]  2  Ch.  («)  Cok  v.  Wade,  16  Ves.  27. 

261 ;  Be  Fisher  and  HasUtt,  13  L.  B.  Ir.  (t)  Be  Smith,  [1904]  1  Ch.  139,  and 

326  ;  Keates  v.  Burton,  14  Ves.  434  ;  oases  there  cited  ;  Be  Perrott  and  King's 

Earl  Oranville  v.  McNeile,  7  Ha.  156.  Contract,  90  L.  T.  156. 
As  to  the  Stat.  21  Hen.  VIII.  c.  4,  see 
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Suoceasion  to 
trusteeship. 


CHAP.  XXIV.  If  a  testator  devises  to  trustees  upon  trust  for  sale,  and  one  of 
them  disclaims,  the  other  trustees  or  trustee  can  sell  and  give  a 
receipt  for  the  purchase  money  (m),  and  if  one  dies  the  survivors 
can  sell  (v). 

Bare  powers.  But  this  rule  did  not  apply  to  bare  powers,  and  it  is  there- 
fore provided  by  the  Trustee  Act,  1893,  s.  22  (re-enacting  sect.  38 
of  the  Conveyancing  Act,  1881),  that  where,  by  an  instrument 
coming  into  operation  after  1881,  a  power  or  trust  is  given  to  or 
vested  in  two  or  more  trustees  jointly,  it  may  be  exercised  or 
performed  by  the  survivors  or  survivor,  unless  a  contrary  intention 
is  expressed. 

The  Conveyancing  Acts,  1881  and  1882,  contain  provisions  as  to 
the  disclaimer  and  release  of  powers  (w). 

When  the  sole  trustee  of  a  will  dies,  it  is  not  always  necessary 
to  obtain  the  appointment  of  new  trustees,  for  the  testator  may 
have  indicated  an  intention  that  the  persons  in  whom  the  trust 
property  vests  on  the  death  of  a  sole  trustee,  shall  exercise  the  trusts 
and  powers  contained  in  the  wUl.  The  rules  on  this  question  de- 
pend partly  on  the  language  of  the  will,  partly  on  the  nature  of 
the  property,  and  partly  on  the  date  of  the  death  of  the  sole  trustee. 

(a)  In  the  case  of  lands  of  inheritance,  where  the  sole  trustee  has 
died  before  1882,  the  principal  rules  are  as  follows  : — 

If  a  testator  gives  real  property  to  two  or  more  trustees,  their 
heirs  and  assigns,  upon  certain  trusts,  and  declares  that  the  trusts 
are  to  be  performed  by  the  said  trustees  and  the  survivor  of  them, 
his  heirs  or  assigns,  and  the  surviving  trustee  devises  the  trust  estate 
to  A.,  B.,  and  C,  upon  the  trusts,  &c.,  expressed  in  the  will  of  the 
original  testator,  this  gives  A.,  B.,  and  C.  all  the  powers  conferred 
on  the  original  trustees  (y). 

If  in  such  a  case  the  surviving  trustee  allows  the  trust  estate  to 

descend,  his  heir  can  execute  the  trust  (z). 

"  Heirs "  If  the  trust  is  made  exerciseable  by  the  survivor  of  the  original 

only-  trustees,  or  the  heirs  of  the  survivor,  and  the  survivor  devises  the 

trust  estate  to  A.  and  B.  upon  the  trusts  affecting  the  same,  they 


Before  1882. 

"  Heirs  or 
assigns." 


{u)  Orewe  v.  Dicken,  4  Ves.  97 ; 
Adams  v.  Taunton,  5  Mad.  435  ;  Nich- 
son  V.  Wordsworth,  2  Sw.  365. 

(u)  ione  V.  Debenham,  11  Ha.  188; 
Brassey  v.  Chalmers,  4  D.  M.  &  G.  528  ; 
Re  Bacon,  [1907]  I  Ch.  475. 

{w)  As  to  the  kind  of  powers  which 
can  be  disclaimed  or  released,  under 
these  statutes  or  otherwise,  see  Be 
Eyre,  49  L.  T.  259 ;  Weller  v.  Ker,  L.  R., 


1  H.  L.  So.  11  ;  Re  Radcliffe,  [1892]  1 
Cb.  227.  See  also  Re  Fisher  and  Has- 
lett,  13  L.  R  Jr.  546. 

[y)  Titley  v.  Wolstenholm^,  7  Bea. 
425 ;  Ashton  v.  Wood,  3  Sm.  &  G.  436 ; 
HaU  V.  May,  3  K.  &  J.  585.  The 
doubt  raised  by  Ockleslon  v.  Heap,  1 
De  G.  &  S.  640,  is  not  well  founded.1 

(z)  Re  Cunningham  and  Frayling, 
[1891]  2  Ch.  567. 
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cannot  execute  the  trust  (a),  because  "  assigns  "  were  not  mentioned,    chap.  xxiv. 

and  the  heir  cannot  execute  it,  because  the  property  is  not  vested 

in  him.     In  such  a  case  the  surviving  trustee  should  allow  the 

trust  estates  to  descend,  and  then  his  heir  can  execute  the  trust. 

The  same  result  follows  if  a  testator  simply  devises  the  land  to  A. 

and  B.  and  their  heirs  on  trust  to  sell  (6). 

If  a  testator  devises  land  to  A.  and  B.  and  their  heirs,  upon  trust  "  Trustees 
that  "  my  said  trustees  or  the  trustees  or  trustee  for  the  time  being  {j'e^ng.-*'™* 
of  my  will "  shall  sell  (or  whatever  the  trust  may  be),  this  enables 
the  heir  of  the  survivor  of  A.  and  B.  to  execute  the  trust  (c). 

(b)  In  the  case  of  a  sole  trustee  dying  after  1881,  the  devolution  Conveyancing 
of  land  (d)  forming  part  of  the  trust  estate  is  regulated  by  sect.  30  of  ^"30/^^^' 
the  Conveyancing  Act,  1881,  which  originally  applied  to  lands  of 
copyhold  or  customary  tenure,  as  well  as  to  freeholds  (dd) ;  the  section 
has,  however,  been  repealed  as  regards  copyhold  and  customary  land 
vested  in  the  trustee  as  tenant  on  the  court  rolls  (e).  The  result  is 
that  where  X.,  a  sole  trustee  of  freeholds,  dies  since  1881,  having 
devised  them  to  A.  and  B.  upon  the  trusts  of  the  original  will,  A. 
and  B.  cannot  execute  the  trust  under  the  doctrine  of  Titky  v. 
Wolstenhohne,  because  the  land  does  not  pass  to  them,  but  to  the 
personal  representative  of  X.  (ee).  If,  however,  the  wiU  of  the 
original  testator  is  so  expressed  that  under  the  old  rule  the  trust 
would  have  been  exerciseable  by  the  heirs  of  X.,  it  is  now  exercise- 
able  by  his  personal  representative  (/).  And,  of  course,  if  land  is 
given  to  trustees  upon  trust  that  they  "  or  their  executors  or 
administrators  "  shall  sell  (or  whatever  the  trust  may  be),  then 
the  personal  representatives  of  the  surviving  trustee  can  execute 
the  trust. 


(a)  Cooke  v.  Crawford,  13  Sim.  91 
Wilson  V.  Bennett,  5  De  G.  &  S.  475 
Macdondld   v.    Walker,    14   Bea.   556 


copyholds  in  the  interval,  see  Re  Mills' 
Trusts,  37  Ch.  D.  312,  40  Ch.  D.  14.  See 
further  as   to   copyholds,  post.   Chap. 


Ashton  V.  Wood,  3  Sm.  &  G.  436 ;  Stevens  XXVI. 

V.  ^jMteJi,  3  E.  &  E.  685.     Xn  Osborne  to  (ee)  See  further   as   to  the  section, 

Rowlett,  13  Ch.  D.  at  p.  774,  Jessel,  M.E.,  post,  Chap.  XXVI.,  vrhere  it  is  set  out 

refused  to  follow  Cooke  v.  Crawford,  but  at  length. 

in  this  he  was  wrong :  Ee  Morton  and  (/)  Re   Waidanis,  77  L.  J.  Ch.   12. 

Hallett,  Re  Crunden  and  Meiix,  infra.  The  report  in  the  Law  Reports  ( [1908] 

See   Chap.    XXVI.,    where    Cooke    >-.  1  Ch.  123)  does  not  give  the  terms  of  the 

Crawford  is  discussed.  will  of    the    original    testator.      This 

(6)  Re  Morton  and  Hallett,  15  Ch.  D.  omission  seems   to  have  produced  an 

143.  erroneous  impression  as  to  the  point 

(c)  Ibid.  decided  in  the  case  :  see  the  dictum  of 

(d)  Other  than  leasehold  land,  as  to  Neville,   J.,  in   Re  Routledge's  Trusts, 
which  see  infra,  under  Rule  (d).  [1909]  1  Ch.  at  p.  283   (which  appears 

{dd)  Hall  v.  Bromley,  35  Ch.  D.  642.  to   refer  to  Re    Waidanis,  and,  it  is 

(c)  Copyhold  Act,  1887,  s.  45  ;  Copy-  submitted,  goes  beyond  the  decision  in 

hold  Act,  1894,  s.  88.     As  to  the  eSect  that  case),  and  some  observations  in 

of  this  repeal  as  regards  dealings  with  Solicitors'  Journal,  Vol.  52,  p.  189. 
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CHAP.  XXIV. 

No  reference 
to  BuccessoT 
in  title. 


Leaseholds. 


Power  not 
connected 
with  ofMoe. 


(c)  But  if  land  is  simply  devised  to  A.  and  B.  upon  trust  that  they 
shall  sell,  or  upon  trust  that  they  or  the  survivor  of  them  shall  sell 
(or  whatever  the  trust  may  be),  neither  the  heir  nor  the  personal 
representative  of  the  survivor  can  execute  the  trust,  because  there 
are  no  words  indicating  an  intention  that  the  trusteeship  shall  follow 
the  legal  estate  (g). 

(d)  In  the  case  of  leaseholds,  if  the  property  is  given  to  A.  and 
B.,  their  executors  and  administrators,  upon  certain  trusts,  and  B- 
survives  A.  and  dies  without  dealing  with  the  trust  property  by 
wiU,  his  executors  or  administrators  can  execute  the  trusts.  But 
if  he  bequeaths  the  leaseholds  to  X.  and  Y.  to  hold  upon  the  trusts 
on  which  he  held  them,  X.  and  Y.  cannot  execute  the  trusts,  even 
if  they  are  also  appointed  executors  (gg). 

It  was  at  one  time  supposed  that  if  a  sole  trustee  died  and  his 
representatives  acted  as  trustees  under  the  doctrine  laid  down  in 
Re  Morton  and  Hallett,  or  even  if  they  accepted  the  trust  and 
were  willing  to  act,  this  suspended  the  operation  of  an  express 
power  to  appoint  new  trustees.  This  theory  (which  would  have 
produced  inconvenient  results)  has  been  held  to  be  unsound  (i^). 

The  better  opinion  seems  to  be  that  a  bare  power  given  to  two  or 
more  persons  by  name,  or  as  a  class,  without  reference  to  any  office 
of  trust  or  administration,  cannot  be  exercised  by  the  survivors  or 
survivor  (i). 

It  seems  that  a  power  to  A.  and  B.  and  their  heirs  is  exerciseable 
after  the  death  of  A.  by  his  heir  and  B.  (/). 

VIII. — Failure   of  Trust The  question  what  becomes  of  a 

testator's  residuary  real  or  personal  estate,  when  the  trusts  declared 
concerning  it  fail,  wholly  or  in  part,  has  been  discussed  in  Chapter 
XXI.  The  question  dlso  occurs,  though  more  rarely,  in  the  case  of  a 
specific  devise,  or  a  specific  or  pecuniary  legacy.  In  Shelley  v. 
Shelley  {k),  a  testatrix  bequeathed  jewels  to  A.,  to  go  and  be  held 


ig)  Mortimer  v.  Ireland,  6  Ha.  196  ; 
Be  Ingleby  and  Book,  13  L.  R.  Ir. 
326 ;  Be  Crunden  and  Mevx,  [1909] 
1  Ch.  690. 

(gg)  Be  Burtt's  Estate,  1  Dr.  319. 
But  the  accuracy  of  this  decision  seems 
doubtful,  as  the  leaseholds  vest  in  the 
executor,  and  cannot  pass  to  the  specific 
legatee  without  his  assent :  see  David- 
son, Prec,  vol.  iv.  p.  54  n. 

(h)  Be  Boutledge'a  Trusts,  [1909]  1  Ch. 
280. 

(t)  Farwell  on  Powers,  455  seq.,  citing 


Atwaters  v.  Birt,  Cro.  Eliz.  856  ;  Monte- 
fiore  V.  Browne,  7  H.  L.  C.  241  ;  Vincent 
V.  Lee,  Cro.  Eliz.  26 ;  Sykes  v.  Sheard, 
2  D.  J.  &  S.  6  ;  Jefferys  v.  Marshall,  19 
W.  R.  94. 

(?)  Farwell,  453,  citing  Mansell  v. 
Mansell,  Wilm.  51 ;  Townsend  v.  Wil- 
son, 1  B.  &  Aid.  608 ;  HaU  v.  Dewes, 
Jac.  189. 

(k)  L.  R.,  6  Eq.  540;  as  to  the  settle- 
ment directed  in  pursuance  of  the  will, 
see  ante,  p.  696.  On  the  general  prin- 
ciple, see  Wood  v.  Gox,  2  My.  &  C.  684 ; 
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as  heirlooms  by  him  and  by  his  eldest  son,  and  to  descend  to  the    chap,  xxiv. 
eldest  son  of  such  eldest  son,  and  so  on,  as  far  as  the  rules  of  law  or 
equity  would  permit,  with  a  request  that  A.  would  give  effect  to 
the  testatrix's  wish :  it  was  held  that  in  the  event  of  these  executory 
trusts  failing,  the  jewels  would  belong  to  A.  absolutely. 

On  the  other  hand,  in  Stvhbs  v.  Sargon  (l),  a  testatrix  bequeathed 
a  specific  sum  of  2,0002.  to  S.,  a  married  woman,  for  her  sole  use  and 
benefit,  "  for  the  express  purpose  "  of  enabling  her  to  present  to  or 
dispose  of  it  by  will  in  favour  of  "  either  branch  of  my  family,"  as 
she  might  consider  most  prudent,  and  there  was  a  reference  to  S. 
having  "  the  sole  use  and  power  of  the  said  sum  " ;  it  was  held  that 
this  was  a  gift  upon  trust,  and  that,  as  the  trust  failed,  the  2,0002. 
fell  into  residue. 

This  principle  apphes  whenever  property  is  given  to  a  person 
in  such  a  way  as  to  shew  that  he  takes  as  trustee  and  not 
beneficially  (m). 

Clarke  v.  Hilton,  L.  R.,  2  Eq.  810  ;  and  Ha.  131,  are  referred  to  in  Chap.  XIV., 

other  cases  cited,  ante,  pp.  715-17  ;  also  ante,  p.    481.     In   Doe    d.    Toone    v. 

Bernard  v.  MinshuU,  John.  276,  cited,  Copeetake,  6  East,  328,  the  only  point 

ante,  p.  881.  decided   was   as  to   the  right   of   the 

{I)  3  My.  &  Cr.  507.     This  case  and  trustees  to  recover  at  law. 

Corporation  of  Oloucester   v.    Wood,  3  (m)  Ante,  p.  866. 
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I. — What  is  a  Specific  Devise. — Neither  Mr.  Jarman  nor  Mr. 
Powell  attempts  to  define  a  specific  devise.  At  the  present  day, 
"  devise  "  is  the  technical  term  for  a  gift  of  real  estate  by  will  (a), 
and  a  specific  devise  is  a  gift  by  will  of  a  particular  part  of  the 
testator's  real  estate.  Some  of  the  rules  for  distinguishing  specific 
bequests  from  general  or  residuary  bequests  (as  to  which  see  Chaps. 
XXIX.  and  XXX.),  seem  to  apply  to  devises,  so  far  as  the  physical 
differences  between^land  and  chattels  will  allow.  In  most  cases 
no  difficulty  arises.  A  devise  of  "  my  house  at  X.,"  or  "  my  farm 
at  X.,"  or  a  devise  to  A.  "  of  such  one  of  my  houses  at  X.  as  he 
shall  select,"  is  clearly ^specifip.  So  is  a  devise  of  "  all  my  lands 
in  the  parish  of  A."  (&).  But  a  devise  of  "  all  my  freehold  lands," 
or  of  "  the  residue  of  my  freehold  lands,"  is  general  or  residuary, 
as  the  case  may  be''(c). 

Although  a  devise  of  all  the  testator's  land  or  real  estate  in  a 
particular  locality  (such  as  "the  county  of  A.")  is  specific,  yet, 
being  expressed  in  general  terms,  it  resembles  in  some  respects  a 
general  or  residuary  devise,  for  prima  facie  it  will  pass  all  the 


(a)  As  to  what  may  be  devised  see  Chap. 
IV.  It  has  been  already  mentioned 
(ante,  p.  82)  that  the  use  of  the  word 
"  devise  "  is  not  essential  to  pass  land  by 
will.  Any  words  indicating  an  intention 
to  confer  an  absolute  interest  are  suffici- 
ent ;  as  where  a  testator  willed  land  to 
the  discretion  of  his  father :  Whishm 
and  Cleyton's  Case,  I  Leon.  156.  So 
an  absolute  devise  is  not  cut  down  by 
a  superadded  power  of  appointment 
(Doe  d.  Herbert  v.  Thomas,  3  A.  &  E. 
123),  even  if  it  is  in  favour  of  a  class 


{Brook  V.  BrooJc,  3  Sm.  &  G.  280": 
Howorth  V.  Dewell,  29  Bea.  18).  Con- 
versely "devise"  may  operate  to  pass 
personalty  (ante,  p.  83). 

(6)  Springett  v.  Jenings,  L.  R.,  6  Ch. 
333. 

(c)  Mason  v.  Ogden,  [1903]  A.  C.  1, 
affirming  C.  A.  He  Mason,  [1901]  1  Ch. 
619,  where  Springett  v.  Jenings  is  dis- 
cussed with  reference  to  the  distinction 
between  a  specific  devise  in  general 
terms,  and  a  residuary  devise ;  see 
post,  p.  951. 


OPERATION   OF   A   SPECIFIC   DEVISE.  939 

land  or  real  estate  in  that  locality  which  the  testator  acquires    chap.  xxv. 
after  the  date  of  the  will  (d). 

It  is  often  said  that  a  general  or  residuary  devise  is  specific,  Difference 
but  this  is  a  loose  and  inaccurate  way  of  stating  the  law.     Since  Bpecific  and 
the  Wills  Act,  the  essential  characteristic  of  a  residuary  devise  residuary 
is  that  it  includes  all  real  estate  not  otherwise  effectually  disposed 
of  by  the  will,  unless  a  contrary  intention  appears  ;   consequently 
lands  acquired  subsequently  to  the  date  of  the  wiU,  or  comprised 
in  a  devise  which  is  revoked  or  fails  or  is  void,  will  prima  facie 
pass  under  a  residuary  devise  (e).     When  it  is  said  that  a  residuary 
devise  is  specific,  all  that  is  meant  is  that,  for  the  purpose  of  the 
payment  of  the  debts  of  a  testator,  his  specific  and  residuary 
devisees  rank  pari  passu  (/). 

The  question  what  property  will  pass  by  a  particular  description,  Description, 
is  discussed  in  Chap.  XXXV.,  and  the  effect  of  changes  in  the 
property  between  the  date  of  the  will  and  the  testator's  death  in 
Chap.  XII. 

Sometimes  a  testator  devises  real  estate  by  a  description  referring 
to  his  own  title  (g). 

The  question  whether  leaseholds  will  pass  by  a  specific  devise  of  Whether 
"  land,"  or  "  freehold  land,"  or  "  real  estate,"  either  by  a  specific  ^^^^l  ^ 
or  general  description,  is  discussed  in  connection  with  the  operation  "  land,"  &c. 
of  a  residuary  devise  (gg). 

II. — Operation  of  a  Specific  Devise. — As  a  general  rule,  a  devise  What  passes 

of  a  specific  property  gives  the  devisee  all  the  testator's  interest  devise.^^*"'  " 

in  it  (h).    Accordingly,  where  the  owner  of  land   in  fee  simple  charge  on 

becomes  entitled  to  a  charge  on  it,  a  devise  of  the  land  will  pass  the  '*"'^- 
charge,  unless  there  are  circumstances  shewing  that  it  was  the  inten- 
tion, or  to  the  interest,  of  the  testator,  to  keep  the  charge  alive  (t). 

It  is  on  this  principle  that  where  a  testator  who  has  entered  Benefit  of  con- 

into  a  contract  by  which  he  gives  a  person  an  option  of  purchasing  „,.  purchase. 

(d)  Ante,   pp.    407   seq.    and   infra,  (h)  See  Vallance  v.  Vallance,  2  N.  R. 
p.  942,  note  (e).                                               229 ;     Mathews    v.    Mathews,    L.    B., 

(e)  Post,  p.  948.  4  Eq.  278 ;   Leckey  v.  Watson,  It.  E., 
(/)  Lancefield  v.  Iggulden,  L.  R.,  10       7  C.  L.  157  ;    Re  Lowman,  [1895]  2  Ch. 

Ch.    136.     See  Mr.  Jarman's  note  on  348 ;  Re  Out/ton  and  Rosenberg,  [1901] 

the  case  of  Long  v.  Short,  post,  Chap.  2  Ch.  591 ,  and  other  cases  cited  in  Chap. 

LIV.  XXXV.     As  to  allotments,  see  Hicks 

{g)  As  in  Doe  v.  Meyrick,  1  Or.  &  M.  v.  SalUtt,  3  D.  M.  &  G.  782  ;  WiUiams 

820 ;   West  v.  Lawday,  11  H.  L.  C.  375;  v.  Phillips,  8  Q.  B.  D.  437. 
Emiiss   V.  Smith,  2  De  G.  &  S.  722  ;  (»)  See  Chap.  XXVI.     As  to  a  devise 

Re  Brocket,  [1908]  1  Ch.  185,  all  referred  of  mortgaged  land  by  a  mortgagee  in 

to  post,  Chap.  XXXV.  possession  passing  the  mortgage  debt, 

(gg)  Post,  pp.  961  et  seq.  see  post,  Chap.  XXVI. 
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Benefit  of 
contract  for 
erection  of 
buildings. 


Burdens. 


Fixtures. 


Decorative 
chattels. 


his  (the  testator's)  land,  makes  a  will  specifically  devising  the  land, 
and  the  option  is  exercised  after  the  testator's  death,  the  devisee 
is  entitled  to  the  purchase  price  (j).  But  if  a  testator  enters  into 
a  contract  to  purchase  land,  and  specifically  devises  it,  the  devisee 
is  only  entitled  to  the  property  from  the  completion  of  the  pur- 
chase (k).  The  effect  of  the.  Keal  Estate  Charges  Act,  1877,  in 
cases  where  the  vendor  has  a  lien,  has  been  already  referred  to  (I). 

If  a  testator  enters  into  a  contract  for  the  erection  of  buildings  on 
land  belonging  to  him,  and  devises  the  land  to  A.,  and  dies  before 
the  buildings  are  completed,  A.  is  entitled  to  have  them  completed 
at  the  cost  of  the  testator's  personal  estate.  But  of  course  this 
principle  does  not  apply  if  the  contract  is  for  the  erection  of  buildings 
on  land  not  belonging  to  the  testator  (m). 

Conversely,  a  specific  devisee  takes  the  property  subject 
to  its  burdens,  even  if  they  have  been  created  by  the  testator 
himself  (n),  unless  the  testator's  personal  estate  is  primarily  liable 
for  them  (o). 

Questions  sometimes  arise  as  to  the  rights  of  devisees  where 
the  surface  and  the  mines  are  devised  to  different  persons  (p). 

A  devise  of  a  house  by  an  owner  in  fee  of  course  includes  the 
fixtures,  of  whatever  nature  they  may  be,  unless  expressly  or 
impliedly  excluded,  for  the  rules  which  govern  the  rights  in  respect 
of  fixtures  as  between  landlord  and  tenant,  or  tenant  for  life  and 
remainderman,  or  heir  and  executor,  do  not  apply  where  the 
same  person  is  absolutely  entitled  to  both  freehold  and  fixtures  : 
the  only  question  is  whether  the  particular  chattels  are  annexed 
to  the  freehold  (q). 

And  where  the  owner  of  a  house  devises  it,  the  devisee  may  be 
entitled  not  only  to  the  fixtures  strictly  so  called,  but  also  to 
tapestry,  pictures,  and  similar  articles  fitted  to  the  house,  as 


(j)  Drant  v.  Vause,  1  Y.  &  C.  C.  G. 
580,  and  other  oases  cited  ante,  p.  731. 

(t)  Pitxley  V.  Pwley,  1  N.  E.  509, 
where  the  testator  had  taken  a  transfer 
of  a  mortgage  on  the  property. 

(/)  Ante,  p.  78. 

(m)  Be  Day,  [1898]  2  Ch.  510,  follow- 
ing Cooper  V.  Jarman,  L.  R.,  3  Eq. 
98,  and  Holt  v.  Holt,  2  Vern.  322  (both 
cases  of  intestacy).  But  if  the  builder 
completed  the  biiUdings  the  executors 
would  be  bound  to  pay  him  out  of  the 
testator's  personal  estate ;  see  Went- 
worth  V.  Cock  (10  Ad.  &  E.  42),  cited 
in  Cooper  v.  Jarman. 

(n)  See  Re  Tann,  L.  R.,  7  Eq.  434 
(costs  of  partition). 


(o)  See  Chap.  IIV. 

(v)  Be  Scarth,  10  C!h.  B.  499. 

(q)  The  principle  is  illustrated  by 
the  effect  of  a  conveyance  on  sale  or 
mortgage  where  the  vendor  or  mort- 
gagor is  owner  of  both  land  and 
fixtvures  ;  see  Colegrave  v.  Dias  Santos, 
2  B.  &  Or.  76 ;  Holland  v.  Hodgson, 
L.  R.,  7  C.  P.  328,  where  the  earlier 
cases  are  cited ;  Hobson  v.  Oorringe, 
[1897]  1  Ch.  182;  Monti  v.  Barnes 
[1901]  1  K.  B.  206.  Most  of  the  later 
cases  deal  chiefly  with  the  question 
what  amounts  to  annexation;  e.g., 
Be  Samuel  Allen  &  Sons,  Ld.,  [19071 
1  Ch.  575. 
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part  of  a  general  scheme  of  decoration,  although  not  affixed  to     chap,  xxv. 
the  freehold  (r). 


An  immediate  devise  of  land   in   fee  («),  whether  specific  or  Rents  and 
residuary,  to  a  person  in  esse,  carries  the  rents  and  profits  from  jeviBeil  ^^'^ 
the  death  of  the  testator  (t).    If  the  devisee's  interest  is  liable  immediate, 
to  be  divested  on  the  happening  of  a  contingency  (as  on  his  death 
under  twenty-one),  he  is  entitled  to  the  rents  and  profits  imtil 
the   contingency  happens   (u).    The   Apportionment  Act,    1870, 
applies  to  rents,  and  consequently,  in  every  case  within  the  act, 
the  first  rents  received  after  the  testator's  death  must  be  appor- 
tioned in  respect  of  time  ;   that  portion  which  accrued  before  the 
death  forms  part  of  the  testator's  general  personal  estate  (v). 
The  testator  may  of  course,  by  apt  words,  give  the  devisee  any 
rents  accrued  but  not  paid  (w). 

The  rule  is  different  if  the  devise  is  to  an  unborn  person,  or 
to  a  person  who  may  be  in  esse  at  a  future  time,  or  on  the  happening 
of  a  contingency ;  for,  as  Mr.  Jarman  points  out  (x),  "  where  a 
specific  devise  is  to  take  effect  in  future,  so  that,  at  the  death  of 
the  testator,  there  is  no  person  actually  entitled  to  the  immediate 
income,  the  rents  and  profits  wiU,  until  the  devise  vests  in  possession, 
pass  under  the  residuary  clause,  if  any  (xx),  and,  should  the  will 
contain  no  such  clause,  will  descend  to  the  testator's  heir-at-law  (y)  : 
and  it  is  immaterial  whether  the  future  devise  in  question  be  vested 


Where  devise 
is  future. 


(r)  Be  WhaUy,  [1908]  1  Ch.  615, 
where  Leigh  v.  Taylm,  [1902]  A.  C. 
157  is  commented  on. 

{«)  As  to  specific  bequests  of  lease- 
holds, see  Chap.  XXX.,  and  as  to  estates 
for  life,  see  Chap.  XXXIV. 

(<)  Including  growing  crops  and 
emblements  (Cooper  v.  Woolfitt,  2 
H.  &  N.  122 ;  Blahe  v.  Gibbs,  5  Russ. 
13  n.)  unless  they  are  separately  be- 
queathed, e.g.  as  farming  stock  ;  see 
post.  Chap.  XXXV. 

(m)  Andrew  v.  Andrew,  1  Ch.  D.  410. 

(v)  Gapron  v.  Capron,  L.  R.,  17  Eq. 
288  ;  Hashick  v,  Pedley,  L.  R.,  19  Eq. 
271  ;  where  Jessel,  M.R.,  expressed 
the  opinion  that  the  act  applies  to 
every  will  coming  into  operation  after 
its  passing.  It  does  not,  of  course, 
affect  the  construction  of  a  will  exe- 
cuted before  the  passing  of  the  act  and 
containing  words  sufficient  in  them- 
selves to  pass  accrued  income  :  Jones  v. 
Ogk,  L.  R.,  8  Ch.  192  ;  see  Chap.  XXX. 
As  to  rent  payable  in  advance;  see 
Ellis  v.  Bowbotham,  [1900]  1  Q.  B. 
740. 


(to)  See  Boseingrave  v.  Burke,  Ir.  R., 
7  Eq.  186,  and  compare  Jones  v.  Ogle, 
referred  to  in  Chap  XXX.,  and  ScoW  v. 
Best,  6  L.  R.  Ir.  7,  where  a  gift  of 
"  all  my  interest "  in  certain  property 
was  held  not  to  include  arrears  of  rent : 
the  decision  seems  open  to  question. 

(a:)  Krst  ed.  p.  594. 

(xx)  "  DvffUld  V.  Duffield,  3  BUgh 
N.  S.  260,  though  here  the  residue  was 
devised  upon  trust  for  sale."  (Note 
by  Mr.  Jarman.) 

(y)  Stephens  v.  Stephens,  Ca.  t. 
Talbot,  228  ;  Bullock  v.  Stones,  2  Ves. 
sen.  521 ;  Hopkins  v.  Hopkins,  Ca.  t. 
Talbot  44  ;  1  Atk.  580 ;  1  Ves.  sen. 
268,  as  corrected  in  Hawkins  on  Wills, 
App. ;  Duffield  v.  Duffield,  3  Bl.  N.  S. 
260 ;  Hodgson  v.  Bective,  1  H.  &  M. 
376 ;  Holmes  v.  Prescott,  33  L.  J.  Ch. 
264;  Be  Eddels'  Trusts,  L.  R.,  11 
Eq.  559;  Be  Freme,  65  L.  T.  183; 
Be  Francis,  [1905]  2  Ch.  295.  Lord 
Westbury's  decision  in  Sidney  v. 
Wilmer,  4  D.  J.  &  S.  84,  may  be  con- 
sidered overruled :  Wade-Gery  v. 
Handley,  3  Ch.  D.  374. 
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CHAP.    XXV. 

Devisee  en 
ventre. 


Devise  to 

fluctuating 

class. 


After- 
acquired 
property 
may  pass  by 
a  specific 
devise. 


or  contingent,"  or  whether  the  devise  be  to  the  devisee  directly 
or  to  trustees  (z).  The  result  is  that  if  land  is  devised  to  the 
eldest  son  of  A.,  and  A.'s  eldest  son  is  en  ventre  at  the  testator's 
death,  the  rents  accruing  before  his  birth  go  to  the  residuary 
devisee  or  the  testator's  heir  (a). 

It  is  also  immaterial  that  the  real  estate  is  given  to  trustees 
upon  trust  for  a  class  of  persons  contingently  on  their  attain- 
ing twenty-one,  or  the  like.  In  such  a  case  the  first  child  who 
attains  twenty-one  is  entitled  to  all  the  rents  until  another 
child  attains  twenty-one,  and  so  on  (6). 

But  of  course  if  the  testator  directs  that  the  intermediate  rents 
be  applied  in  the  maintenance  of  the  contingent  devisee,  this 
prevents  them  from  falling  into  residue  or  passing  to  the  heir, 
unless  the  devisee  is  unborn  at  the  death  of  the  testator,  in  which 
case  the  heir  or  residuary  devisee  takes  them  untU  the  birth  of 
the  devisee  (c). 

The  rule  applicable  to  cases  where  land  is  given  to  a  class  which 
is  capable  of  increase,  so  that  it  fluctuates  from  time  to  time,  is 
considered  elsewhere  {d). 

As  a  general  rule,  when  a  testator  makes  a  specific  devise,  he 
has  in  his  mind  a  particular  property,  and  does  not  contemplate 
the  possibility  of  his  making  additions  to  it  after  the  date  of  the 
will.  But  if  the  words  used  by  him  are  sufficient,  the  after-acquired 
property  wiQ  pass  :  as  where  a  testator  devises  "  my  cottage  and 
all  my  land  at  S.,"  and  afterwards  buys  an  adjoining  field  and 
throws  it  into  the  land  belonging  to  the  cottage,  it  will  pass  under 
the  devise,  unless  the  circumstances  are  such  as  to  negative  this 
construction  (e).  It  is  a  question  which  depends  on  the  facts  and 
the  terms  of  the  will  in  each  case  (/ ). 


(z)  Be  EddeW  Triists'su-pia,,  dissent- 
ing from  Biley  v.  Garneit,  3  De  G.  &  S. 
629. 

(a)  Re  Mowlem,  L.  R.,  18  Eq.  9.  In 
cases  of  intestacy  the  qualified  heir  is 
entitled  :  Richards  v.  Richards,  John. 
754,  not  following  Ooodale  v.  Oawthorne, 
2  Sm.  &  G.  375. 

(6)  Re  Averill,   [1898]   1   Ch.   523. 

(c)  Bullock  V.  Stones,  2  Ves.  sen.  521. 
This  may  be  the  real  ground  for  the 
decision  in  Best  v.  Donmall,  40  L.  J. 
Ch.   100. 

(d)  Chap.  XLII. 

(e)  Castle  v.  Fox,  L.  R.,  11  Eq.  542. 
In  Re  Portal  and  Lanib,  30  Ch.  D.  50, 
the  after-acquired  land  was  of  such  a 
character  as  to  shew  that  the  testator 


did  not  intend  it  to  pass^by  the  specific 
devise.  See  ante,  pp.  406  seq.,  where 
the  effect  of  sect.  24  of  the  Wills 
Act  is  discussed.  Re  Champion,  [1893] 
1  Ch.  101,  was  decided  by  North, 
J.,  on  the  principle  above  stated, 
among  other  grounds,  but  the  decision 
of  the  C.  A.  went  entirely  on  the 
question  of  republication.  In  Doe  v. 
Walker,  12  M  &  W.  591,  also  a  case  of 
republication,  the  devise  was  of  "  all 
my  lands  in  the  parish  of  B."  ;  and  it 
was  held  that  lands  in  B.  purchased 
before  the  date  of  the  codicil  passed  : 
see  ante,  pp.  200  seq.,  where  this  and 
other  cases  are  referred  to. 
(/)  See  Chaps.  XII.  and  XXXVI. 


FAILURE   OF  SPECIFIC   DEVISES. 
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Where  a  partner  in  a  business,  the  assets  of  which  include  land,     chaf.  xxv. 
by  his  will  specifically  devises  his  share  in  that  land,  then  if  the  p^^g  ^f 
other  assets  of  the  partnership  are  sufficient  to  pay  the  partnership  share  in  part- 
debts,  the  devisee  takes  the  testator's  share  in  the  land  free  from  "^"^  '^ 
liability  to  contribute  to  the  partnership  debts  (g).    But  if  the 
debts  exceed  the  other  assets,  the  devisee  is  not  entitled  to  have 
the  excess  paid  out  of  the  testator's  general  estate  (h). 

III. — Failure  of  Specific  Devises. — A  specific  devise  may  fail  Perpetuities, 
because  it  transgresses  some  rule  of  law,  such  as  the   rule  in  ^^^^^^^^y- 
Whitby  V.  Mitchell,  or  the  Rule  against  Perpetuities  (i),  or  because 
it  is  uncertain  (ii). 

As  a  general  rule,  an  absolute  devise  takes  effect  although  it  Mistake, 
is  induced  by  a  mistake  on  the  part  of  the  testator.  But  where 
the  language  of  the  will  is  ambiguous,  a  devise  which  is  apparently 
made  under  a  mistaken  belief  that  a  certain  state  of  facts  exists, 
will,  if  possible,  be  construed  as  intended  to  be  conditional  on 
that  state  of  facts  existing  (/). 

In  Hounsell  v.  Dunning  (k),  a  testatrix  devised  to  her  two 
daughters  "  the  share  of  my  late  husband's  estate  I  take  or 
to  which  I  am  entitled  on  his  decease  .  .  .  and  I  make 
this  provision  for  them  in  lieu  of  the  various  freehold  and  copy- 
hold lands  of  my  late  husband  which  descend  to  my  son  on 
the  intestacy  of  my  late  husband."  In  fact,  her  late  husband 
was  entitled  to  certain  copyholds  which  on  his  death  intestate 
passed  to  the  testatrix,  and  not,  as  she  erroneously  supposed, 
to  her  son  ;  consequently,  but  for  the  testatrix's  explanatory 
declaration,  it  seems  clear  that  they  would  have  passed  by  the 
devise  to  the  daughters  ;  the  point  became  immaterial,  but  Joyce, 
J.,  expressed  the  opinion  that  they  did  not  pass,  because  the 
will  shewed  an  intention  that  they  should  not.  The  accuracy 
of  this  view  seems  doubtful.  In  Re  Bagot  (I),  Lindley,  L.J.,  cor- 
recting a  statement  in  Harris  v.  Harris  (II)  as  to  the  operation 
of  a  residuary  devise  where  there  is  an  "  intentional  exclusion  " 
of  certain  property  from  its  operation,  says  this  :   "  The  intention 

(g)  Be  Holland,  [1907]  2  Ch.  88.  ante,  C!hap.  IX. 

[k)  Farquhar    v.     Hodden,     L.  |  B.,  («)  Chap  XIV. 

7   Ch.    1,   where  the  partnership   was  (j)  See  Doe  v.  Evans,   10  Ad.  &  El. 

insolvent  and  the  bequest  of  the  testa-  228  ;    Allen  v.  Bewsey,  7  Ch.  D.  453 

tor's   share  in   certain   leaseholds   be-  and  other  cases  cited,  ante,  pp.  188  seq. 

longing     to     the     partnership     conae-  (k)  [1902]  1  Ch.  512. 

quently  failed.  d)  [1893]  3  Ch.  at  p.  358. 

(j)  Ante,  Chap.    X.     As  to  gifts  to  (II)  It.  R.,  3  Eq.  at  p.  618. 
superstitious  and  charitable  uses,  see 
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CHAP.    XXV. 


Ademption 
by  sale  or 
alienation. 


By  contract 
or  option. 


Effect  of  s.  24 
of  Wills  Act. 


Involuntary 
conversion. 


to  exclude  must  not  be  founded  on  a  mistake  as  to  tlie  ownership 
of  the  property :  it  must  be  an  intention  to  exclude  the  property 
even  if  it  is  the  testator's  to  dispose  of."  In  Hounsell  v.  Dunning, 
no  doubt,  the  devise  was  specific,  but  it  was  expressed  in  general 
terms ;  on  a  question  of  this  kind  it  is  dif&cult  to  distinguish 
between  a  specific  devise,  so  expressed,  and  a  general  devise  : 
it  is  not  a  question  whether  such  a  specific  devise  carries  a  partial 
devise  which  fails  (m).  No  doubt  it  is  true,  as  Joyce,  J.,  remarked, 
that  if  the  testatrix  in  Hounsell  v.  Dunning  had  known  that  there 
was  a  possibility  of  the  copyholds  passing  by  the  gift  in  question, 
she  would  have  made  a  different  disposition  of  her  property  ;  but 
this  is  not  construction,  it  is  conjecture. 

A  devise  may  fail  by  lapse  (n). 

A  specific  devise  necessarily  fails  if  at  the  death  of  the  testator  the 
devised  property  does  not  belong  to  him,  and  therefore  if  he  devises 
Blackacre  and  afterwards  sells  or  aliens  it,  the  devise  fails  (o). 
In  the  case  of  legacies,  this  result  is  called  ademption  ;  in  the  case 
of  land  it  is  sometimes  called  revocation  by  alteration  of  estate, 
apparently  because  in  former  times  the  doctrine  was  treated 
as  a  branch  of  the  general  principle  that  any  alteration  in  the 
estate  of  the  testator  operated  as  a  revocation  of  the  devise, 
although  the  land  was  the  property  of  the  testator  at  the  time  of 
his  death.  The  subject  has  accordingly  been  discussed  in  con- 
nection with  revocation  (p).  The  effect  of  a  contract  of  sale  or 
option  of  purchase  has  also  been  considered  (g). 

The  case  has  been  suggested  of  a  testator  devising  specific  realty, 
and  afterwards  selling  it  and  purchasing  other  realty  answering  the 
same  description  :  the  question  whether  in  such  a  case  the  after- 
acquired  realty  passes  by  the  devise  has  been  already  considered  (r). 

As  a  general  rule,  where  conversion  is  caused  by  some  act  beyond 
the  testator's  control,  the  effect  is  the  same  as  if  it  had  been  volun- 
tarily caused  by  him  (s) ;  thus  if  a  testator  devises  real  property, 
and  it  is  afterwards  converted  into  money  by  act  of  parliament, 
during  the  testator's  lifetime,  the  devisee  has  no  claim  to  the 
money  {t).  So  it  is  clear  that  if  a  testator  devised  a  house  which 
he  had  insured  against  fire,  and  it  were  burnt  down  immediately 


(m)  Compare  Springett  v.  Jenings, 
L.  E.,  6  Ch.  333,  explained  in  He 
Mason,  [1901]  1  Ch.  619. 

(w)  Chap.  XIII. 

(o)  Ante,  p.  162. 

(p)  Chap.  VII. 

(q)  Chap.  XXII.,  ante,  p.  729. 

(r)  Ante,  pp.  412  seq. 


(«)  As  to  sales  by  mortgagees,  see 
ante,  p.  731,  and  for  the  case  of  a  lease 
being  determined  so  as  to  entitle  the 
testator  to  compensation,  see  Coyne  v. 
Coyne,  Ir.  R.,  10  Eq.  496,  cited  in 
Chap.  XXII.,  ante,  p.  731. 

(<)  Frewen  v.  Frewen,  L.  R.,  10  Ch. 
610. 
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before  his    death,   the    devisee    could   not   claim   the  insurance     chap.  xxv. 
moneys  (m).    Sales  by  the   court,  and  purchases   by  companies 
under  compulsory  powers,  are  subject  to  special  rules  {v). 

DEVISES    FOE    LIMITED    INTERESTS. 

Limited  interests  in  land  may  be  created  not  only  by  express  Express  or 

devise,  but  also  by  implication  or  inference  (w).  impUed. 

The  question  what  estate  is  taken  by  trustees  where  land  is  Devises  to 

devised  to  them  without  words  of  limitation,  for  purposes  which  do  f^^j^^g^ 

not  exhaust  the  fee,  is  considered  elsewhere  (x).  purposes. 

Where  land  is  devised  during  the  miaority  of  a  person,  and  he  Devise  during 

dies  before  attaining  majority,  the  question  arises  whether  the  minority, 
devisee  is  entitled  to  hold  the  land  untU  the  minor  would,  if  living, 
have   attained  majority,   or   whether  his   interest  ceases.     This 
question  is  discussed  in  another  chapter  {y). 

A  devise  may  take  efiect  by  the  creation  de  novo  of  an  ease-  Creation  of 

ment,  rent-charge,  condition,  or  the  like  (z).  bv^evlse' 

GENERAL   AND    RESIDUARY    DEVISES. 

FADE 


Operation  of  Residuary  Devise  : 
I.  In  regard  to  void,  lapsed 
and     partial      Specific 
Devises  : 

(A)  OldLaw     945 

(B)  Present  Law 948 

II.  In  regard   to   Rents   and 

Profits  953 


III.  In   regard  to  Reversions 

and  Remainders 955 

IV.  In  regard  to  Copyholds. . ,    959 
V.  In  regard  to  Leaseholds : 

(A)  For   Years 961 

(B)  For  Lives 965 

VI.  In  regard  to  Powers  of 

Appointment  965 


I— Operation  of  a  Residuary  Devise  in  regard  to  void,  lapsed,  operation  of 
and  partial  Specific  Devises. — ^A.  Old  Law. — Mr.  Jarman  states  »  general 
the  law  on  the  subject,   applying   to  wiUs  not  affected  by  the 
WUls  Act,   as   follows  (a)  :    "  A    residuary    bequest,    it   is    well 
known,  operates  upon  aU  the  personal  estate  of  which  a  testator  is 
possessed  at  the  time  of  his  death,  and,  consequently,  includes 

(u)  Compare     Durrani    v.     Friend,  house "  which  may  be  burnt  down — 

5  De  G.  &  S.  343  (chattels).     Assuming  seem  intended  to  apply  to  the  interests 

that  sect.  83  of  the  Kres  Prevention  and  titles  existing  at  the  time  of  the 

(MetropoUs)  Act,  1774,  applies  to  the  fire ;    in    the   case  supposed    nobody 

whole  of  Bngland  (a  view  which  is  not  could,  immediately  after  the  fire,  have 

free    from    doubt ;    see    Re    Quiche's  required  the  insurance  moneys  to  be 

Trxists,  [1908]  1  Ch.  887),  it  might  be  laid  out  in  rebuilding, 

contended  that,  in  the  case  above  sup-  (v)  See  Chap.  XXII. 

posed,  the  devisee  would  be  entitled  to  (w)  Ante,  pp.  629  seq. 

require   the  insurance  moneys  to  be  (x)  Chap.  XLVI. 

laid  out  in  rebuilding  the  house.     But  (y)  Chap.  XXI. 

the  words  of  the  section — "  any  person  (2)  Ante,  p.  75;  post.  Chap.  XXXIX. 

interested   in    or    intitled    unto    any  (o)  First  ed.  p.  587. 

J. — ^VOL.  I.  60 
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CHAP.  XXV.    all  specific  legacies  which  are  void,  or  fail  by  the  death  of  the 
legatee  in  the  testator's  lifetime  (b) ;  and  such  would  undoubtedly 
be  its  operation,  though  all  the  specific  legacies  were  in  this  situation, 
so  that  a  bequest,  in  terms  embracing  the  '  residue,'  should  become, 
Under  old        in  event,  a  gift  of  the  whole.     But  as  under  the  old  testamentary 
law,  every        j^^^  (which,  it  will  be  remembered,  still  applies  to  all  wills  made 
wTspeciaTin  before  the  year  1838,  whatever  be  the  period  of  tlie  testator's 
its  nature.        decease),  a  testator  could  only  devise  the  real  estate  to  which  he 
was  actually  entitled  at  the  time  of  making  his  will,  it  follows 
that  every  residuary  devise  in  such  a  will,  however  general  in  its 
terms,  is  in  its  nature  specific  (c)  ;   being  in  fact  a  specific  dis- 
position of  the  lands  not  before  given,  or,  to  speak  more  accurately, 
not  before  expressed  to  he  given  by  the  wiU.     Thus,  if  a  testator, 
being  seised  of  Blackacre  and  Whiteacre,  and  having  no  other 
real  estate,  [by  a  will  made  before  1838]  devise  Blackacre  to  A.  in  fee, 
and  all  the  rest  of  the  lands  to  B.,  B.  takes  exactly  that  which  he 
would  have  taken  under  a  specific  devise  of  Whiteacre,  and  no 
more ;   and,  consequently,  if  the  devise  to  A.  faU,  from  its  being 
devoted  to  charity,  or  from  the  devisee  being  dead  at  the  time,  or 
from  his  subsequent  death  in  the  testator's  lifetime,  B.  can  no 
more  take,  by  virtue  of  his  residuary  devise,  the  interest  so  given, 
or  intended  to  be  given,  to  A.,  than  he  could  have  done  under 
Exceptions  to  a  specific  devise  of  another  property  "  {d).    But  this  general  rule 
this  rule ;        admitted  of  exception  in  certain  classes  of  cases  which  will  be  here 

very  briefly  indicated  (e). 
—in  relation      If  the  specific  devise  comprised  only  a  partial  or  contingent 

to  partial  and  interest  in  the  lands,  leaving  an  ulterior  or  alternate  interest 
contingent  "  .-,..., 

devises ;  undisposed  of ,  wHch  would,  m  the  absence  of  disposition,  descend 

to  the  heir,  such  undisposed-of  interest,  even  in  a  wiU  made  before 

1838,  passed  by  a  general  residuary  devise. 

(6)  Brown   v.    Higgs,    4   Ves.    708  ;  In  the  first  edition  will  be  found  some 

Shanley  v.   Baker,  ib.   732 ;    Jackson  remarks    by    Mr.    Jarman    (reprinted 

V.  KeUy,  2  Ves.  sen.  285.  in     the    second,     third,    and    fourth 

(c)  See  Lord  Eldon's  judgment  in  editions),  on  certain  observations  of 
Howe  v.  Earl  of  Dartmouth,  7  Ves.  137  ;  the  court  of  K.  B  in  the  case  of  Doe 
Broome  v.  Monck,  10  ib.  605 ;  Hill  v.  d.  Stewart  v.  Sheffield,  13  East,  527, 
Cock,  1  V.  &  B.  175 ;  Spong  v.  Spong,  as  to  the  application  of  the  principle 

1  Y.  &  J.  300.  above  stated  to  devises  void  ab  initio. 

(d)  Goodright  v.  Opie,  8  Mod.  123  ;  See  also  the  observations  of  Bomilly, 
Wright  v.  Hall,  Forteso.  182  ;  s.o.  nom.  M.R.,  in  Gamer  v  Hannyngton,  22 
WrigU  v.  Hmne..  8  Mod,  222 ;  Eoe  v.  Bea.  627  ;  and  Wood,  V.-C,  on  Doew. 
Fludd,  Fort.   184  ;    Sprigg  v.  Sprigg,  Sheffield,  in  the  case  of  Smith  v.  Lomas, 

2  Vem.  394  ;  Doe  d.  Morris  v.  Under-       33  L.  J.  Ch.  at  p.  582. 

down,  Willes,  293 ;  Watson  v.  Earl  of  (e)  For  a  fuller  discussion  of  the  old 

Lincoln,  Amb.  325 ;  Oke  v.  Heath,  1  Ves.  law  on  this  subject,   see    the  fourth 

sen.  135  ;    Cambridge  v.  Rous,  8  Ves.  edition   of  this  work,   vol.   I.  pp.   646 

12 ;  Jones  v.  Mitchell,  1  S.  &  St.  290.  et  seq. 
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Thus,  where  a  person,  by  such  a  wiE,  devised  certain  lands  to     chap,  xxv. 
A.  for  life  or  in  tail,  and  the  residue  of  his  lands  to  B.  and  his  _devise8 
heirs  ;    B.,  under  this  devise,  took  the  reversion  in  fee  not  in-  pf  partial 
eluded  in  the  devise  to  A.  (/);    and,  consequently,  if  A.  died  in 
the  lifetime  of  the  testator,  he  became,  at  the  testator's  death, 
tenant  in  fee  in  possession. 

So,  where  a  testator  devised  that  A.  and  his  heirs  should  seU 
his  lands  for  payment  of  debts  or  other  purposes,  not  exhausting 
the  whole  beneficial  interest,  and  devised  the  residue  of  his  real 
estate  to  B.,  the  latter  devise  carried  the  beneficial  interest  not 
comprised  in  the  former  (g). 

The  same  doctrine,  it  is  clear,  applied  to  executory  and  con-  —executory 
tingent  devises  in  fee  ;    for  if  an  estate  in  fee  were  devised  to  a  gent"deWses 
person  on  the  happening  of  a  certain  event,  it  is  obvious  that  the  in  fee. 
alternate  fee  depending  on  the  converse  event  is  undisposed  of, 
and,  therefore,  is  an  interest  on  which  the  residuary  clause  will 
operate  {h). 

And  a  contingent  remainder  being  an  interest  which  has  (i)  an  Contingent 
inherent  liability  to  fail,  as  well  through  the  event  upon  which  it  failing  by 
was  limited  not  happening  before  the  determination  of  the  prior  destruction  of 
particular  estate,  as  through  its  not  happening  at  all,  the  interest,  estate, 
which  upon  a  failure  of  the  former  kind  was  left  undisposed  of 
by  the  specific  devise,  was  held  to  pass  by  a  residuary  devise  in 
the  same  will  (/). 

But  if,  after  carving  out  a  partial  or  contingent  interest,  the  Effect  of 
testator  limited  the  reversion  in  fee,  or  the  alternative  fee,  to  his  testator's  own 

own  heirs,  such  devise,  though  Laoperative  in  law  to  break  the  l^eirsm 

Ml  1  •  •        /7\  -in  excluding  a 

descent,  until  the  enactment  on  this  pomt  («),  was  considered  to  reversion 

indicate  an  intention  to  exclude  this  property  from  the  residuary  ^'^™gg^'^'^'^'^°'' 

(/)  Wheeler  v.  Waldron,  Allen,  28,  3  by  stat.  8  &  9  Vict.  c.  106,  s.  8,  and 

P.  W.  64,  n.  ;   Cooke  v.  Gerrard,  1  Lev.  40  &  41  Vict.  c.  33. 

212  ;  Sooke  v.  Booke,  2  Vern,  461,  1  Eq.  (j)  Perceval  v.  Perceval,  I,.  R.,  9  Eq. 

Ca.  Ab.  210,  pi.  17  ;    Willows  v.  Ijydcot,  386.     Upjohn  v.  Upjohn,  7  Beav.  59,  is 

2  Vent.  285,  3  Mod.  229 ;   see  also  Doe  difficult  to  reconcile  with  the  general 

d.  Briscoe  v.  Clarke,  2  B.  &  P.  N.  R.  current   of   authority.     In    that   case 

343  :    Bennett  v.  Lowe,  7  Bing,  535,  5  there  were  three  contingencies :    6rst, 

Moo.  &  P.  485  ;  Saumarez  v.  Saumarez,  if  a  certain  purchase  could  be  and  was 

4  My.  &  C.  33  i.  completed  ;   secondly,  if  it  could  not ; 

(j)  White  V.    VMy,  2  Russ.  484,  4  thirdly,  if  it  could  but  was  not ;    of 

Buss.  584  ;  see  also  Qoodtitle  d.  Hart  v.  these  the  first  and  second  were  pro- 

Knott,  Cowp.  43.  vided    for ;     but   in    the    opinion    of 

(h)  Goodtitle  d.  Hart  v.  Knott,  Cowp.  the    M.R.    the   third,   which  actually 

43  ;    Willes,  300 :    Doe  d.  Moreton  v.  happened,  was  not :    yet  he  held  the 

Fossick,  1  B.  &  Ad.  186  ;   Doe  d.  Wells  property  did  not  pass  by  the  residuary 

V.  Scott,  3  M.  &  Sel.  300  ;  see  also  Vick  devise. 

V.  Sueter,  3  EU.  &  Bl.  219.  (fc)  3  &  4  Will.  4,  c.  106,  s.  12. 

(t)  Except  in  the  cases  provided  for 

60-2 
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clause ;  and,  accordingly,  such  reversion  devolved  under  the  old 
law  to  the  heir  (Z). 

The  mere  fact,  however,  that  the  devisee  of  the  partial  or  con- 
tingent interest  specifically  devised,  was  also  the  general  residuary 
devisee,  did  not  exclude  him  from  taking  the  remaining  interest  in 
such  lands  in  the  latter  character  (m). 

If  a  will  made  before  1838  contained  alternative  contingent 
remainders  in  fee,  the  reversion,  if  not  otherwise  disposed  of,  vested 
in  the  heir  pending  the  contingency,  and,  if  the  will  contained  a 
residuary  devise,  would  have  passed  by  it  during  the  same  period. 
Thus  in  Egerton  v.  Massey  (w),  where  a  testatrix  devised  estate  A. 
to  her  niece  for  life,  with  remainder  to  her  niece's  children  living  at 
her  death  in  fee,  and  for  want  of  such  child  then  to  P.  in  fee  ;  and 
gave'  all  the  residue  of  her  estate  and  effects  not  thereinbefore 
disposed  of  to  her  said  niece  in  fee  :  it  was  held  that  the  reversion  in 
fee  which,  but  for  the  residuary  devise,  would  have  vested  in  the 
heir-at-law  pending  the  contingency,  passed  by  that  devise  to  the 
testator's  niece. 


Act. 


Extent  of  B.  Present  Law. — "  The   points    embraced    by   the   preceding 

under  Wills  positions,"  says  Mr.  Jarman  (o),  "can  scarcely  arise  under  wills  which 
are  subject  to  the  new  law,  as  the  act  of  1  Vict.  c.  26,  s.  25, 
expressly  provides,  that,  unless  a  contrary  intention  shall  appear 
by  the  will,  real  estate,  or  the  interest  ia  real  estate,  comprised 
ia  any  void  or  lapsed  devise,  shall  be  included  in  the  residuary 
devise,  if  any;  and  as  such  act  (sect.  3)  extends  generally  the 
devising  power  of  a  testator  to  all  the  real  estates  to  which 
he  shall  be  entitled  at  his  decease ;  and,  moreover,  (sect.  24,) 
makes  the  will,  with  reference  to  the  real  and  personal  estate 
comprised  in  it,  speak  from  that  period,  the  result  of  the 
whole  is,  that  any  testator  who  dies  leaving  a  will  made  or 
republished  since  1837,  containing  a  general  or  residuary  devise 
of  real  estate  (p),  which  takes  effect,  must  be  completely  testate  in 


(I)  Ameshury  v.  Brown,  cited  2  W. 
Bl.  739  ;  Bobinsun  v.  Knight,  2  Ed.  155  ; 
Smith  d.  Dams  v.  Saunders,  2  W.  Bl. 
736,  Cowp.  420. 

(m)  Morgan  v.  Surman,  1  Taunt,  289. 
The  position  in  the  text  is  rather  an  in- 
ference from,  than  a  point  expressly 
decided  in,  this  case  ;  see  also  Williams 
V.  Goodtitle  d.  David,  10  B.  &  Or.  895  ; 
Saumarez  v.  Saumarez,  4  My.  &  C.  331  ; 
Bidgeway  v.  Munkittrick,  1  D.  &  War. 
84 ;   Egerton  v.  Massey,  3  C.  B,  (N.  S.) 


338. 

(n)  3  C.  B.  (N.  S.)  338.  The  niece 
(who  never  had  a  child),  executed  a  con- 
veyance of  the  estate  which,  as  the 
reversion  was  vested  in  her  by  the 
residuary  devise,  destroyed  the  con- 
tingent remainders. 

(o)  First  ed.  p.  593. 

(p)  A  will  may  contain  a,  general 
devise  and  also  a  separate  residuary 
devise;  West  v.  Lawday,  11  H.  L.  C. 
375.     And  see  Mason,  v.  Ogden,  post. 
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regard  to  every  portion  of  his  real  estate  to  which  he  is  entitled     chap.  xxv. 
at  his  decease,  whensoever  acquired,  and  whether  originally  intended 
to  have  been  otherwise  specifically  disposed  of  or  not,  if  such 
intention  should,  for  any  reason  whatever,  fail  of  effect." 

The  construction  which  Mr.  Jarman  puts  on  these  sections  of  the  Effect  of  dis- 
Wills  Act  goes  somewhat  beyond  their  literal  meaning,  for  sect.  25  is  "^  *""®''- 
confined  to  real  estate  comprised  in  any  devise  "  which  shall  fail  or 
be  void  by  reason  of  the  death  of  the  devisee  in  the  lifetime  of  the 
testator,  or  by  reason  of  such  devise  being  contrary  to  law  or  other- 
wise incapable  of  taking  effect."  Suppose  that  a  testator  devises 
Blackacre  to  A.,  and  his  residuary  real  estate  to  B.,  and  that  A.  dis- 
claims the  devise  :  is  Blackacre  included  in  the  residuary  devise  ?  (q) 
The  devise  to  A.  is  not,  in  itself,  "  incapable  of  taking  effect "  : 
it  fails  by  reason  of  the  disclaimer.  But  Mr.  Jarman 's  construction 
is,  it  is  submitted,  the  right  one,  for  the  obvious  intention  of  the  act 
was  to  give  to  residuary  devises  the  same  effect  as  residuary  bequests 
have  always  had,  and  there  seems  no  doubt  that  a  residuary  bequest 
includes  disclaimed  bequests  (r).  Moreover,  the  effect  of  dis- 
claimer relates  back  to  the  death  of  the  testator  (s),  so  that  the 
devise  is,  in  the  event,  incapable  of  taking  effect. 

If  a  testator  who  is  really  the  owner  of  Blackacre,  erroneously  Erroneous 
recites  in  his  will  that  it  belongs  to  A.  and   makes   a  general  ^^°^^^ 
devise  of  all  his  real  estate  to  B.,  Blackacre  passes  by  the  devise 
to  B.  (t). 

A  devise  may  of  course  be  residuary,  although  it  does  not  contain  What  is  a 
the  word  "  residue,"  "  remainder,  "  or  any  similar  word  (m).  devise*''^ 

And  if  a  testator  includes  in  one  devise  certain  lands  by  their 
specific  description  and  all  the  residue  of  his  real  estate,  the  specific- 
ally described  lands  form  part  of  the  residuary  devise  (v). 

A  testator  may  except  certain  property  from  a  general  devise.  Limited 
either  expressly,  or  by  limiting  the  devise  to  real  estate  answering  ^^^ 

{q)  I   am   indebted   to   my   learned  any    other    principle,    are    erroneous, 

friend,   Mr.   T.   Cjfprian  Williams,  for  See  Hounsell  v.  Dunning,  [1902]  1  Ch. 

drawing  my  attention  to  the  difBoulty  512,  where  the  gift  was  specific ;   ante, 

caused  by  the  wording  of  sect.   25 :  p.  943.     Compare   Doe    d.    Howell  v. 

it  occurred  in  a,  case  in  his  experience.  Thomas,  I  M.   &  Gr.    335,  344,  post, 

(r)  Post,   Chap.   XXIX.  p.  957. 

(«)  Ante,  p.  556.  (u)  Re   Bawden,    [1894]   1    Ch.   693, 

(0  In  Re  Bagot,  [1893]  3  Ch.  348,  stated  post.  Chap.  LIV.      Conversely 

this  rule  was  applied  to  a  residuary  a  gift  of  "  my  said  residuary  estate  " 

bequest,    but   it   seems   clear  that  It  will  not  operate  as  a  residuary  devise 

applies  also  to  a  residuary  devise,  and  if  the  only  residue  previously  referred 

that  the  decisions  in  Circuitt  v.  Perry,  to   is   the   residuary   personalty :    Re 

23  Bea.  275 ;   Harris  v.  Harris,  Ir.  B.,  Hudson,  [1908]  W.  N.  50. 

3  Eq.  610 ;    Hawks  v.  Longridge,  29  (v)  Bray  v.  Stevens,  12  Ch.  D.  162 ; 

L.  T.  (N.  S. )  449  and  Clibbom  v.  Clibborn,  Thorman  v.  Hilhouse,  5  Jur.  N.  S.  563, 

9  Ir.  Jur.  381,  so  far  as  they  lay  down  post,  Chap.  LIII. 
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a  certain  description.  Thus  in  Simmons  v.  Rudall  (w)  a  testator 
gave  all  liis  residuary  real  and  personal  estate  to  trustees  in  trust 
for  A.  for  life  with  remainder  in  trust,  as  to  one-fourth,  as  A. 
should  appoint,  and  upon  further  trust  to  transfer  all  the  rest 
residue  and  remainder  of  the  trust  property  to  B.,  C,  and  D. ;  A. 
made  no  appointment,  and  it  was  held  that  there  was  an  intestacy 
as  to  the  one-fourth.  Again,  in  Leach  v.  Jay  {w)  a  testatrix  was 
entitied  as  heir  at  law  to  some  freehold  houses  of  which  wrongful 
possession  was  taken  by  another  ;  she  died  without  having  ever 
been  in  possession,  having  devised  "  all  real  estate  (if  any)  of  which 
I  may  die  seised  "  to  the  plaintiff ;  the  testatrix's  title  had  not 
been  barred  by  the  Statute  of  Limitations:  it  was  held  that 
"  seised  "  was  a  technical  word  and  had  no  secondary  or  popular 
meaning  (x),  and  that  consequently  the  houses  did  not  pass  by 
the  devise. 

In  such  a  case,  and  also  where  the  testator  expressly  excepts 
certain  property  from  a  general  devise,  and  makes  no  disposition  of 
it,  the  property  passes  as  on  an  intestacy  (y).  But  if  after  excepting 
it  he  gives  it  to  A.,  and  the  gift  fails  by  lapse  or  otherwise,  it  will, 
as  a  general  rule,  be  presumed  that  the  object  of  the  testator 
in  making  the  exception  was  simply  to  give  the  property  to  A., 
and  there  is  therefore  no  reason  why  upon  the  failure  of  the  gift,  it 
should  not  be  held  to  be  included  in  the  general  devise  (z).  It 
follows  that  if.  a  testator  devises  all  his  real  estate,  except  Black- 
acre,  to  A.,  and  devises  Blackacre  to  B.,  and  B.  dies  in  the  testator's 
lifetime,  then  Blackacre  passes  under  the  general  devise  to  A. ; 
if,  however,  after  B.'s  death  the  testator  makes  a  codicil  referring 
to  the  fact,  but  not  altering  the  devise  of  Blackacre,  the  presumption 


(to)  1  Sim.  N.  S.  115. 

{w)  9  Ch.  D.  42. 

(x)  It  is  not  very  easy  to  follow  this 
argument,  for  "  seised  of "  is  fre- 
quently used  by  professional  lawyers  in 
the  sense  of  "  entitled  to."  Thus 
where  a  person  has  mortgaged  his 
land  in  fee  simple,  the  effect  of  which 
is  that  the  seisin  is  in  the  mortgagee, 
[Gopestake  v.  Hoper,  [1908]  2  Ch.  10,) 
the  most  learned  conveyancer  would 
not  think  it  inaccurate  to  say  that  the 
mortgagor  is  "  seised  in  fee  simple  " 
of  the  land,  subject  to  the  mortgage ; 
(see  Key  &  Elph.  Con.,  9th  ed.  vol.  i. 
p.  865). 

{y)  Simmons  v.  Rudall,  supra;  Re 
Fraser,  [1904]  1  Ch.  at  p.  734 ;  compare 
Davers  v.  DewBs,  3  P.  W.  40,  cited  post, 
Chap.  XXIX. 


(z)  See  Blight  v.  Hartnoll,  23  Ch.  D. 
218,  cited  post.  Chap.  XXIX.  In  Re 
Sinclair,  [1903]  W.  N.  113,  a  testator 
devised  his  real  estate,  with  the  ex- 
ception of  a  certain  house,  "  the 
disposal  of  which  I  leave  to  the  dis- 
cretion of  my  trustees,"  upon  certain 
trusts :  it  was  held  by  Swinfen  Eady,  J., 
that  as  there  was  no  attempt  on  the  face 
of  the  will  to  dispose  of  the  beneficial 
interest  in  the  house,  it  was  excepted 
from  the  general  devise  for  all  purposes. 
But  was  it  not  the  testator's  intention 
to  give  bis  trustees  a  power  of  dis- 
posing of  the  beneficial  interest,  and 
was  not  this  sufficient  to  shew  that 
he  merely  intended  to  except  it  from 
the  residue  for  this  purpose,  and  not  for 
all  purposes  ? 
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above  referred  to  does  not  arise,  and  there  is  an  intestacy  as  to    chap,  xxv. 
Blackacre  (a). 

A  declaration  by  a  testator  in  his  will,  however  emphatic, 
that  a  particular  piece  of  land  does  not  belong  to  him,  will  not 
prevent  it  from  passing  by  a  residuary  devise  (6). 

The  question  whether  sect.  24  of  the  Wills  Act  applies  to  an  Whether 
exception  from  a  general  devise,  has  been  already  considered  (c).      ^thuisect'24 

A  gift  of  "  all  other  land  "  (d),  or  "  all  land  not  hereinbefore  of  Wills  Act. 
devised  "  (e),  is  a  mere  gift  of  residue,  and  shews  no  intention.  What  will 
within  the  act,  to  exclude  lapsed  specific  gifts.     And  this  is  so,  residuary 
even  although  the  residuary  devise  gives  an  estate  for  life  to  the  devise, 
same  person  as  is  named  specific  devisee  in  fee  (/). 

If  a  will  contains  a  residuary  devise  to  A.,  and  the  testator  at 
the  end  of  his  wUl  appoints  B.  his  residuary  devisee,  it  seems  that 
the  residuary  devise  to  A.  is  not  revoked  (g). 

In  order  that  a  devise  should  be  a  residuary  devise  within  sect.  Limited 
25,  so  as  to  include  lapsed  specific  gifts,  it  is  not  necessary  that  be^esiduar 
it  should  be  a  devise  of  the  residue  of  aU  the  testator's  real  estate. 
Thus  in  Mason  v.  Ogden  (h)  a  testator  devised  a  freehold  house 
at  Wimbledon  to  his  son  in  fee,  and  "  as  to  all  other  my  freehold 
messuages  and  tenements  at  Wimbledon  aforesaid  and  elsewhere, 
and  all  my  leasehold  estates  whatsoever  and  wheresoever,"  he 
devised  the  same  to  A.  and  B.  At  his  death  the  testator  owned 
freeholds  at  Wimbledon  and  elsewhere,  and  no  copyholds.  The 
specific  devise  of  the  house  to  the  son  having  failed,  it  was  held 
that  it  passed  by  the  devise  of  the  testator's  other  freeholds  to 
A.  and  B.  It  follows  that  there  can  be  a  residuary  devise  of  a 
testator's  freeholds  to  A.  and  of  his  copyholds  to  B.  (i). 

But  a  devise  of  a  particular  residue  is  not  a  residuary  devise  Particular 
within  sect.  25.     Thus  in  Springett  v.  Jenings  (j),  a  testatrix  residue. 
gave  certain  lands  in  the  parish  of  H.  to  A.,  B.,  and  C.  as  joint 
tenants  in  fee,  and  devised  to  the  plaintiff  "  the  rest  of  my  freehold 

(o)  In  He  Fraser,  [1904]  1  Ch.  726,  (g)  Johns  v.  Wilson,  [1900]  1  Jr.  R. 

the    property    excepted    was    chattels  342,  where  B.  was  appointed  residuary 

real,  but  the  principle  clearly  applies  legatee ;    no  question  seems  to  have 

to  real  estate.  arisen    as    to    the    real    estate ;     see 

(6)  Re  Maber,  12  T.  L.  R.  267.  Chap.   XXTX.,  where  other  cases   on 

(c)  Ante,  pp.  419  seq.  double  residuary  gifts  are  referred  to. 

U)  Cogswell  v.  Armstrong,  2  K.  &  J.  {k)   [1903]   A.    C.    1,   affirming   de- 

227.  cision  of  C.  A.  in  Re  Mason,  [1901]  1  Ch. 

(e)  Oreen  v.  Dunn,  20  Beav.  6.     See  619. 

also  GuUha  v.   Cheese,  7  Hare,   236 ;  (»)  Per  Rigby,  L.J.,  [1901]  1  Ch.  at 

Carter  v.  Haswell,  26  L.  J.  Ch.  576 ;  p.  630. 

Burton  v.  Newben/,  1  Ch.  D.  234  ;  Johns  (j)  L.  R.,  6  Ch.   333,  following  Be 

V.  Wilson,  [1900]  1  Ir.  R.  342.  Brown's  Trusts,  1  K.  &  J.  522,  post. 

(/)  Oreen  v.  Dunn,  supra. 
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CHAP.  XXV.  hereditaments  in  the  parish  of  H.,  and  all  my  freehold  heredita- 
ments "  in  certain  other  parishes.  The  devise  to  A.,  B.,  and  C. 
having  failed,  it  was  held  that  the  lands  comprised  in  that  devise 
did  not  pass  under  the  devise  to  the  plaintiff  of  "  the  rest  of  my  free- 
hold hereditaments  in  the  parish  of  H.,"  but  were  undisposed  of. 
It  was  said  by  James,  L.J.,  that  the  devise  to  the  plaintiS  was 
as  specific  as  if  the  testatrix  had  given  certain  lands  in  H.  to  A., 
B.,  and  C.  and  certain  other  lands  in  H.  (being  aU  the  others  which 
she  had  in  that  place)  to  the  plaintiff  {h). 

A  particular  residue  may  indeed,  upon  failure  of  the  gift  of 
a  part,  include  that  part,  if  the  testator  has  used  language  shewing 
an  intention  to  that  effect  (I).  But  such  intention  must  be  shewn, 
while  in  the  case  of  a  proper  residuary  devise  the  act  says  it 
shall  be  presumed. 

Void  appoint-       The  word  "  devise  "  in  sect.  25  of  the  WiQs  Act,  as  generally 

into  residuary  throughout  the  act,  iticludes  a  gift  by  will,  in  exercise  of  a  general 

devise.  power  of  appointment  of  real  estate  (m) ;  and  consequently,  where 

a  testator,  in  exercise  of  such  a  power,  makes  a  testamentary 

appointment  of  realty  which  fails  or  is  void,  the  gift  wiE  fall  into 

the  residuary  devise  (if  any),  unless  a  contrary  intention  appears 

by  the  wiQ  (n). 

Effect  of  If  a  general  residuary  devise  itself  fails  to  take  complete  effect, 

devise  failing  ^^^  property  will,  to  that  extent,  be  undisposed  of.    As  where  a 

share  *'^'^"°*    testator  devised  land  to  several  in  certain  shares,  as  tenants  in 

common,  and  devised  the  residue  of  his  real  estates  to  the  same 

persons  in  the  same  proportion  :    some  of  the  specific  devisees 

died  in  the  testator's  lifetime,  whereupon  their  shares  fell  into 

the  residue ;    but  so  much  of  the  same  shares  as  came  back  to 

them  (so  to  speak),  under   the   residuary   devise   lapsed   to   the 

heir  (o).    So  if  a  testator  devises  his  residuary  real  estate  to 

several  persons  as  tenants  in  common,  and  afterwards  revokes  the 

devise  as  to  one  of  them,  there  is  an  intestacy  as  to  his  share  {oo). 

{k)  But   a    devise    of    a    particular  499.     In  this  case  the  doctrine  stated 

residue  of  lands  in  a  particular  place  in  the  text  was  extended  by  Jessel, 

passes  lands  in   that  place   acquired  M.R.,  to  appointments  in  exercise  of 

by  the  testator  after  the  date  of  the  special   powers;     but   his    Lordship's 

will :     Doe   d.     York    v.    Walker,    12  decision  on  this  point  was  disapproved 

,, f  J^^'"  ^^^  '   *°*®'  P'  ^^®-  ^y  *^^  ^""^  of  Appeal  in  Holyland  v. 

(I)  Spnngett  v.  Jemngs,  supra.  C!om-  Lewin,  26  Ch.  D.  at  p.  272.     See  also 

pare  the  cases  on  the  effect  of  a  bequest  ante,  p.  811. 

of  a  particular  residue;    post,  CSiap.  (o)  Oreated  v.  Cheated,  26  Bea.  621. 

■^f^I^-  See  further  on  this  subject.  Chap.  XXIX. 

(m)  See  sect.  27  of  the  act.  (oo)  Per  Lord   Cairns,  in  Sykes   v 

(Ji)  See  Freme  v.  Clement,  18  Ch.  D.  Sykes,  L.  R.,  3  Ch.  at  p.  303. 
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income. 


If  a  testator  devises  his  residuary  real  estate  to  several  persons 

as  tenants  in  common,  and  by  codicil  revokes  the  devise  as  to  one  gj^^.^ 

of  them  and  directs  that  his  share  shall  fall  into  residue,  it  is  directed  to 

divisible  between  the  other  residuary  devisees  (x).  residue? 

II. — In  regard  to   Rents    and   Profits. — ^An  immediate  re-  immediate 
siduary  devise  carries  the  rents  and  profits  from  the  testator's  residuary 

J        ,  ,  .,  .  .         devise. 

death;    they  are,  if  necessary,  apportioned,  and  those  accruing 
before  the  death  form  part  of  the  testator's  personal  estate. 

If  the  residuary  devise  be  contingent  or  future,  i.e.,  deferred  in  Future 
point  of  enjoyment,  the  income  accruing  in  the  interval  from  the  residuapf 
residuary  real  estate  does  not  pass  by  such  devise,  but  is  imdisposed  not  carry 
of  and  goes  to  the  heir  (p),  a  residuary  devise  difEering  in  this  ™*^™" 
respect  from  a  residuary  bequest  of  personalty,  which,  it  is  well 
known,  does  (though  contingent  in  its  terms)  carry  the  prior 
income  (q).  The  distinction  between  real  and  personal  estate 
has  been  said  to  flow  from  the  very  nature  (under  the  old  law) 
of  a  residuary  dcAase ;  for  being  confined  to  what  the  testator 
had  when  he  made  his  will,  it  was  as  specific  as  if  the  property 
were  particularly  described  (r).  It  is  said  to  be  still  more  clearly 
deducible  from  the  rule  of  law  that  the  freehold  cannot  be  in 
abeyance  (s).  And  the  profits  necessarily  go  with  the  estate  (t). 
These  reasons,  however,  are  purely  technical,  and  no  good  reason 
can  be  given  for  the  rule.  Nevertheless,  it  is  clearly  estabhshed. 
"It  is  impossible  to  contend  that,  in  the  absence  of  any  words 
clearly  leading  to  what  the  Court  considers  judicially  to  imply 
a  gift  of  the  intermediate  rents  and  profits  (m),  any  such  gift 
can  be  introduced  into  the  testator's  will.  Neither  the  persons 
waiting  until  the  executory  devise  shall  take  effect,  nor  the  person 
who  shall  first  come  into  esse  when  the  executory  devise  has  taken 

(x)  Be   Palmer,   [1893J  3    Oh.   369,  Trevanion  v.  Vivian,  2  Ves.  sen.  430; 

where  the  head  note  seems  inaccurate ;  i.e.,  tmtil  accumulation  is  stopped  by 

there  was  no  trust  for  conversion  of  the  the  law :  thenceforth  it  goes  to  the  next 

real  estate.  of  kin ;  Bedive  v.  Hodgson,  10  H.  L. 

(p)  Hopkins  v.  Hopkins,  Ca.  t.  Talb.  Ca.  656,  671  ;  Wade-Oery  v.  Handley, 

44,  extr.  from  R.   L.   Hawkins,  Con-  supra. 

struotion  of  Wills,  App.  I.  ;    WiUs  v.  (r)  By  Wood,  V.-C,  1  H.  &  M.  396. 

Wills,  I  Dr.  &  W.  439 ;    Hodgson  v.  (s)  See  ace.  per  Lord  Westbury,  10 

Bective,  1  H.  &  M.  376,  10  H.  L.  Ca.  H.  L.  Ca.  665. 

656  (but  not  appealed  on  this  point) ;  (t)  1  Atk.  424,  2  Atk.  476,  Co.  Lit. 

Wade-Oery  v.  Handley,  1  Ch.  D.  653 ;  55  b,  n.  (8). 

3  Ch.  D.  374.     The  Wills  Act  does  not  («)  For  examples  of  such  a  gift  in  a 

affect  the  question  ;    see  1  H.  &  M.  p.  shifting  clause,  see  Turton  v.  Lajribarde, 

396,  and  a  note  by  Mr.  Jarman  in  the  1  D.  F.  &  J.  495 ;   D'Eyncourt  v.  Ore- 

first  edition  of  this  work,  p.  596.  gory,  34  Beav.  36. 

(?)    Green    v.    Ekins,    2    Atk.    473 ; 
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effect,  nor  all  the  persons  who  may  be  interested  under  the  series 
of  devises  following  that  executory  devise,  by  way  of  accumu- 
lation, can  establish  their  claim "  (v).  And  the  rule  is  the  same 
with  regard  to  trusts  (w). 
Otherwise  if  But  if  the  real  and  personal  estates  are  blended  in  one  gift, 
sonarestate™  '*  ^^  considered  to  denote  an  intention  that  both  species  of  pro- 
are  blended,  perty  shall  be  subject  to  the  rule  applicable  to  personalty.  Thus 
in  Genery  v.  Fitzgerald  {x).  Lord  Eldon  decided  that  a  gift  of  all 
the  residue  of  the  real  and  personal  estate  to  the  eldest  of  three 
persons  who  should  attain  twenty-one,  charged  with  a  sum  of 
money  to  the  others  if  they  should  attain  that  age,  comprised 
the  rents  accruing  between  the  testator's  decease  and  the  attain- 
ment by  the  devisee  of  the  prescribed  age.  He  said,  "  The  general 
principles  are  these.  When  personal  estate  is  given  to  A.  at 
twenty-one,  that  will  carry  the  intermediate  interest.  If  a  testator 
gives  his  estate  Blackacre  at  a  future  period,  that  will  not  carry 
the  intermediate  rents  and  profits.  But  when  he  mixes  up  real 
and  personal  estate  in  the  same  clause,  the  question  must  be,  whether 
he  does- not  show  an  intention  that  the  same  rule  shall  operate 
on  both." 

What  amounts  to  such  a  mixing  up  of  real  and  personal  property 
in  one  mass  as  to  bring  a  specific  case  within  the  rule,  has  been 
much  discussed.  It  is  clear  that  if  there  are  separate  trusts  of  the 
realty  and  the  personalty,  and  the  trusts  are  not  identical,  so  that 
they  may  or  may  not  carry  the  property  to  the  same  persons, 
the  rule  in  Genery  v.  Fitzgerald  does  not  apply  (y).  But  in  Re 
Bumble  (z),  where  a  testator  devised  his  residuary  real  estate 
upon  certain  trusts  (including  trusts  for  maintenance,  &c.)  and 
bequeathed  his  residuary  personal  estate  upon  trusts  which  were 
identical  with  those  declared  of  the  real  estate,  except  that 
they  did  not  include  trusts  for  maintenance,  &c.,  it  was  held  by 
Pearson,  J.,  that  the  rule  in  Genery  v.  Fitzgerald  applied  {a). 


What 
constitutes 
a  blending. 


(v)  Per  Wood,  V.-C,  1  H.  &  M.  392  ; 
and  see  Sir  E.  Sugden's  remarks  in 
Wills  V.  Wills,  1  D.  &  War.  451,  452, 
upon  Duffidd  v.  Mwes,  2  S.  &  St.  544  ; 
and  ante,  p.  719.  Sidney  v.  Wilmer, 
4  D.  J.  &  S.  84,  contra,  is  not  law ; 
Wade-Qery  v.  Handley,  3  Ch.  D.  374. 

{w)  Per  Lord  Talbot,  Hopkins  v. 
Hopkins,  supra,  cited  by  Sugden,  C, 
1  D.  &  War.  455 ;  Wade-Qery  v. 
Handley,  1  Ch.  D.  653,  3  ib.  374. 

(x)  Jao.  468 ;  see  also  Oibson  v. 
Montfort,  1  Ves.  sen.  485  ;  Olanvill  v. 
Olanvill,  2  Mer.  38  ;  Ackers  v.  Phipps, 


3  CI.  &  Fin.  665  ;  Lachlan  v.  Reynolds, 
9  Hare,  796  ;  Re  Taylor,  [1901]  2  Ch. 
134.  The  decision  on  this  point  in 
Qreen  v.  Tribe  (Re  Love),  47  L.  J.  Ch. 
783,  seems  to  have  been  given  per 
incuriam. 

(y)  Hodgson  v.  Beclive,  1  H.  &  M. 
376 ;  Re  Williams,  54  L.  T.  831. 

(z)  23  Ch.  D.  360. 

(a)  See  further  on  this  point  Re 
Drakeley's  Estate,  19  Beav.  395  ;  Mar- 
riott V.  Turner,  20  ib.  557  ;  Re  WiUiams, 
54  L.  T.  831  ;  Re  Burton's  Will,  [18921 
2  Ch.  38. 
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But  a  testator  may  make  such  a  disposition  of  his  real  and    chap.  xxv. 
personal  estate  during  the  period  preceding  the  future  or  contingent  ^y^^gre  re- 
mterest,  as  to  exclude  the  presumption  that  he  meant  it  to  carry  mainderman 
the  intermediate  income.     Thus  in  Re  Townsend's  Estate  (b),  a  '^  ^'^<'^"'^^^- 
testator  gave  his  real  and  personal  estate  upon  trust  to  pay  the 
income  to  A.  for  life,  and  after  his  death  upon  trust  for  his  children  : 
there  was  a  gift  over,  in  the  event  of  A.  dying  without  issue,  to 
a  class  to  be  ascertained  at  his  death  ;  the  gift  to  A.  for  life  failed 
and  he  had  no  children  :    it  was  held  that  during  A.'s  life  and 
untU  he  had  a  child,  the  income  of  the  trust  funds  (which  consisted 
of  real  estate  only)  went  to  the  heir  at  law.     So  if  a  testator  directs 
the  intermediate  income  to  be  accumulated,  and  the  accumulation 
is  stopped  by  the  Thellusson  Act,  the  income  goes  to  the  heir  at  law 
and  next  of  kin  (c). 


III. — In  regard  to  Reversions  and  Remainders. — "  It  remains  Operation  of 
to  be  considered,"  says  Mr.   Jarman   (d),   "  whether   reversions  devise  mi 
will   pass  under  a  general  devise  of  lands.     In  regard  to  this  reversions, 
question,  an  undisposed-of  interest  which,  on  his  decease,  would 
become  a  reversion  left  in  the  testator  after  other  dispositions 
of  his   own  will,  is   obviously   distinguishable  from  a  reversion 
of  which  he  is  the   owner  at  the  time  of  his  will  (e) ;    but  they 
have  been  generally  treated  as  belongmg  to  the  same  class,  and 
approximate  sufficiently  in   principle   to  warrant  at  least  their 
juxtaposition. 

"  Reversions  in  fee,  then,  wUl  pass  under  a  general  devise  of 
lands  or  hereditaments  (/),  although  the  testator  be  seised  of 
real  estate  in  possession  to  satisfy  the  words  of  the  devise  (a  fact 
however,  which,  in  regard  to  wills  made  since  1837,  would  be 
inmaaterial)  ;  and  although  he  may  have  been  ignorant  when  he 
made  his  will  of  his  having  such  a  disposable  interest  (g) ;  or  it  may 
have  been  unlikely,  from  its  remoteness  or  liability  to  be  defeated  by 
the  act  of  another,  ever  to  fall  into  possession,  as  in  the  case  of 
a  reversion  expectant  on  an  estate  tail  (h). 


(b)  34  Ch.  D.  357.  See  also  Be 
Sanderson's  Trust  3  K.  &  J.  497; 
Marriott  r.  Turner,  20  Bea.  557. 

(e)  See  Talbot  v.  Jevers,  L.  R.,  20  Eq. 
255  ;  Weatherall  v.  Thornburgh,  8  Ch. 
D.  261 ;  He  Travis,  [1900]  2  Ch.  541, 
and  the  other  cases  cited,  supra,  p.  389. 

(d)  First  ed.  p.  599. 

(e)  See  Tennent  v.  Tennent,  1  Jo.  & 
Lat.  379. 

(/)  Chester  v.  Chester,  3  P.  W.  56; 


Bidout  V.  Pain,  3  Atk.  486  ;  Atlcyns  v. 
Atkyns,  Cowp.  808,  3  B.  P.  C.  Toml. 
408  ;  see  also  Doe  d.  Crump  v.  Sparkes, 
4  D.  &  Ry.  246. 

(g)  "  Persons  not  professionally  in- 
formed do  not  readily  apprehend  the 
alienable  nature  of  reversionary  contin- 
gent interests."    (Note  by  Mr.  Jarman.) 

(h)  DaTby  v.  Champernoon,  Skinn.  631, 
where,  however,  it  was  controlled  by  the 
context. 
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Devise  of 
lands  "  not 
settled," 
includes  un- 
settled rever- 
sion in  settled 
lands. 


"Lands  not 

before 

devised." 


"  It  has  been  even  held  that  a  testator's  reversion  in  fee  in  settled 
lands  wUl  pass  under  a  devise  of  his  '  lands  not  settled '  (t),  or  of 
his  lands  and  hereditaments  '  out  of  settlement '  (/),  or  '  in  the 
towns  of  L.,  M.  and  N.,  or  elsewhere,  not  by  him  formerly  settled  or 
thereby  disposed  of  (k).  The  argument  in  these  cases  was,  that, 
although  certain  estates  in  those  lands  were  settled,  yet  that  the 
reversion  was  not,  and  consequently  it  fell  within  the  restrictive 
terms  of  the  testator's  description." 

So,  in  Att.-Gen.  v.  Vigor  (l)  Lord  Eldon  expressed  a  decided 
opinion  that  the  reversion  in  lands,  settled  on  the  marriage  of 
the  testator's  son  with  Lady  K.,  passed  by  a  devise  of  all  the 
testator's  lands,  which  he  had  not  settled  or  assured,  or  agreed  to 
settle  or  assure,  to  the  use  of  his  said  son  and  the  issue  male  of  his 
body,  upon  his  marriage  with  Lady  K.  his  wife.  And  in  Incorpo- 
rated Society  v.  Richards  (m),  where  the  testator — Shaving  upon  his 
marriage  agreed  to  settle  certain  estates  in  trust  for  himself  for 
life,  remainder  to  provide  a  jointure  for  his  wife,  remainder  to 
his  issue  in  tail,  remainder  to  himself  in  fee — devised  all  his 
unsettled  real  estate  to  his  wife  for  life,  remainder  over.  Sir  E. 
Sugden,  C,  held  that  the  reversion  passed  as  part  of  the  unsettled 
estates. 

The  foregoing  cases  also  show  that  the  possession  by  the  testator 
at  the  date  of  his  wUl  of  lands,  no  estate  or  interest  in  which  has 
been  settled,  and  to  which  the  devise  is  applicable,  will  not  exclude 
the  operation  of  the  will. 

Mr.  Jarman  continues  (n) :  "  Though  the  rule  of  construction 
established  by  the  preceding  cases  has  been  much  condemned, 
as  savouring  of  extreme  technicality,  and  inimical  to  popular 
notions  and  probable  intention  (o),  th^ey  have,  it  is  conceived, 
placed  it  beyond  the  reach  of  controversy. 

"  On  a  principle  not  very  dissimilar,  it  has  been  held,  that  a 
devise  of  lands  '  not  before  devised,'  or  '  not  before  disposed  of,' 


(i)  Cooke  V.  Gerrard,  1  Lev.  212 ; 
Qlover  v.  Spendlove,  4  Br.  C.  C.  337 
("  lands  not  settled  in  jointure  ").  The 
dictum  contra  of  Lord  Ellenborough,  in 
Goodtitle  d.  Daniel  v.  Miles,  6  East, 
494,  (except  so  far  as  it  may  be  sup- 
ported on  special  grounds,)  must  be 
regarded  as  untenable. 

(;■)  Strode  v.  Russell,  2  Vem.  621,  1 
Eq.  Ca.  Ab.  210,  pi.  18,  3  Ch.  Rep. 
169,  and  (nom.  Falkland  v.  Lytlon)  3 
B.  P.  C.  Toml.  24. 

(k)  Chester  v.  Chester,  3  P.  W.  56,  2 
Eq.  Ca.  Ab.  330,  pi.  9. 


(I)  8  Ves.  256,  272. 

(m)  1  D.  &  War.  258  ;  see  also  Jones 
v.  Skinner,  5  L.  J.  (N.  S.)  Ch.  87; 
Crowe  V.  Noble,  Sm.  &  Bat.  12. 

(n)  First  ed.  p.  601. 

(o)  Sir  J.  Mansfield,  in  Morgan  v. 
Surman,  1  Taunt.  292,  characterised 
Chester  v.  Chester  as  "  a  shocking  deci- 
sion "  ;  but  he  admitted  it  had  been 
followed  by  numerous  others ;  and  see 
the  rule  defended  by  Sir  E.  Sugden,  1 
Dr.  &  War.  285  ;  and  by  Pepys,  M.R., 
5  L.  J.  (N.  S.)  Ch.  87. 
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carries  the  reversion  in  lands  which  the  testator  had  previously      chap.  xxv. 
devised  for  life  (p). 

"  The  inclination  of  the  Courts  at  the  present  day  not  to  exclude  Beversion 
a  reversion  from  a  general  devise  upon  slight  or  equivocal  grounds,  byequivodl 
is  strongly  illustrated  by  Doe  d.  Howell  v.  Thomas  (q),  in  which  expressions, 
a  reversion  in  fee  in  an  estate  limited  to  the  testator's  first  and 
other  sons  in  strict  settlement,  was  held  to  pass  imder  a  devise  of 
estates  over  which  the  testator  had  a  power  of  disposal,  though 
in  another  part  of  the  will  he  referred  to  the  estate  in  question  as 
property  over  which  he  had  no  power"  (r).    And  in  Ridgeway  v.  Mun- 
hittrick  (s),  where  a  testator  directed  his  trustees  to  let  a  certain 
mM,  and  also  dispose  of  his  stock  in  trade  and  other  properties 
to  the  best  advantage.  Sir  B.  Sugden  held  that  the  mill  was  included 
in  the  term  "  other  properties." 

In  Mostyn  v.  Champneys  (u),  an  attempt  was  made  to  exclude  Moaiyn  v. 
a  reversion  in  fee  expectant  on  an  estate  tail  from  a  devise  of  all  <^"»™'P"^2'*- 
the  testator's  real  estate,  whatsoever  and  wheresoever,  over  which 
he  had  any  disposing  power,  to  trustees  for  a  term  for  raising  debts, 
funeral  charges  and  legacies,  on  the  ground  that  the  testator  him- 
self was  tenant  in  tail  of  the  lands  in  question  ;  and  that  he  could 
not  intend  to  describe  such  a  remote  reversion  as  property  over 
which  he  had  a  disposing  power,  he  having  taken  no  steps  to  enlarge 
his  estate  taU,  as  he  might  have  done,  into  a  fee  simple.  The 
testator  had  other  real  estate  in  possession,  to  which  it  was  admitted 
the  devise  in  question  extended.  The  Court  of  C.  P.  certified  that, 
the  words  of  the  devise  being  sufficient  to  include  the  reversion, 
and  no  intention  to  exclude  it  being  expressed,  or  necessarily 
implied  from  other  parts  of  the  will,  such  reversion  passed. 

But  of  course,  a  testator  may  refer  to  a  particular  reversion  in 
such  a  way  as  to  shew  that  he  does  not  intend  it  to  pass  by  a  general 
devise  (v). 

A  question  which  was  formerly  much  debated,  in  regard  to  the  whether 
operation  of  a  general  devise  upon  a  reversion,  is  whether  the  ^''P*  'i™**- 

(p)  Booke   V.    Booke,    2  Vem.   461 ;  293.      The  decision  in  Soe  v.  Avis,  4   *  reversion. 

Willows  V.  Lydcot,  2  Vent.  285  ;   Taafe  T.   R.    605   was   disapproved  by  Mr. 

V.  Ferrall,  10  Ir.  Ch.  Rep.  183.  Jarman    (first    ed.    p.    606 ;     fourth 

(q)  1  M.  &  Gr.  335.  ed.   p.   659   seq.)   and   that   in   Oood- 

(r)  Morris  v.  Lloyd,  33  L.  J.  Ex.  202  title  v.  Miles,  6  East,  494,  by  Sir  E. 

illtistrates  the  general  principle.     And  Sugden    in    Incorporated    Society    v. 

see  Kelly  v.  Duffy,  4  L.  R.  Ir.  601.  Richards  (ante,  p.  956).     The  modem 

(«)  1  D.  &  War.  84.  tendency  of  the  courts  is  to  give  effect 

(m)  1  Scott,  293.  to   the   hteral   wording   of   a   general 

(«)  Strong   v.    Teatt,    2   Burr.    912 ;  devise    (post,   p.  958).     Honywood    v. 

3  Br.  P.  C.  219;  Doe  v.  Saunders,  Cowp.  Honywood,  2  Y.  &  C.  C.  C.  471,  is  not 

420.     See  Hyley  v.  Hyley,  3  Mod.  228 ;  a  valuable  authority,  as  the  grounds  of 

Doe  d.  Morris  v.   Underdovm,  Willes,  the  decision  are  not  stated. 
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CHAP.  XXV.  inaptitude  of  some  of  the  limitations  is  a  ground  for  excluding  the 
reversion.  The  general  principle  is  now  well  established,  namely, 
that  in  construing  a  general  devise  "  the  words  of  the  will  should  be 
taken  to  comprehend  every  subject  which  falls  within  their  proper 
meaning,  unless  that  meaning  is  excluded  by  the  context  or  by  the 
circumstances  of  the  case ;  and  that  mere  conjecture  will  not  do  "  (w) . 
In  the  case  from  which  the  foregoing  remark  is  quoted  a  testator 
who  was  entitled  to  an  estate  in  remainder  expectant  on  the  death 
of  his  wife,  by  his  will  gave  all  his  property  to  his  wife  for  life 
and  after  her  decease  to  his  children  ;  it  was  held  that  the  remainder 
passed  by  the  devise. 

In  the  first  edition  of  this  work  Mr.  Jarman  divided  the  cases  on 
this  subject  into  two  classes :  first,  those  in  which  there  were  other 
lands  to  which  the  limitations  in  question  were  applicable ;  and 
secondly,  those  in  which  the  reversion  was  the  only  property  of  the 
testator  that  the  devise  could  apply  to.  As  the  distinction  in 
question  is  immaterial  as  regards  wills  made  since  1837,  it  will  be 
sufficient  to  say  that  the  former  class  comprises  the  cases  of  Doe  d. 
Earl  Cholmondeley  v.  Weaiherhy  (a;).  Doe  d.  Moreton  v.  Fossick  (y), 
William  d.  Hughes  v.  Thomas  (2),  Freeman  v.  Duhe  of  Chandos  (a), 
and  Doe  d.  Nethercote  v.  Bartle  (b).  The  latter  class  includes  Strong 
V.  Teatt  (c).  Roe  d.  James  v.  Avis  (d),  Goodtitle  d.  Daniels.  Miles  (e), 
Att.-Gen.  v.  Vigor  (/),  and  Church  v.  Mundy  (g).  A  detailed  examin- 
ation of  these  cases  will  be  found  in  the  fourth  and  earlier  editions 
of  this  work.  Mr.  Jarman,  after  criticismg  the  remarks  made  by 
Sir  W.  Grant  {h)  on  the  decision  in  Church  v.  Mundy  (i)  (which 
established  the  modern  doctrine)  proceeds  as  follows  {j) : — "  Since  this 
period,  in  every  instance  in  which  the  question  whether  a  reversion 
passes  by  a  general  devise  has  been  agitated,  it  has  been  decided 
in  the  affirmative  ;  and  though  in  all  these  cases,  there  happened 
to   be  other  real  estate   to  which   the  limitations   inapplicable 

(w)  Per  Turner,  V.-C,  in  I'ordv.Jori,  (g)  15  Ves.  396.     See  also   Wintour 

6  Ha.  486.     See  also  Morris  v.  Ijloyd,  v.  Clifton  3  Jur.  N.  S.  74 ;    AUiston 

33  L.  J.  Ex.  202.  v.  ChappU,  6  Jur.  N.  S.  288  ;    Taafe 

{x)  11  East,  322.  v.  Ferrall,   10  Ir.   Ch.  R.   183 ;     and 

(y)  1  B.  &  Ad.  186.  Tennent  v.  Tennent,  1  Jo.  &  Lat.  379, 

(z)  12  East,  141.  where  Sugden,  L.Q,  said  :  "  Boe  v.  Avis 

(a)  Cowp.  363.  has  been  overruled  by  the  current  of 

(6)  5  B.  &  Aid.  492.     To  these  may  later  authorities." 

be  added   Oood/right   v.   Dovmahire,   2  (7i)     In  Welby  v.  Wdby   2  V    &  B 

B.  &  P.  600.  187. 

(c)  Burr.  912 ;     b.o.  in  D.  P.  3  Br.  (»)  15  Ves.  396. 

P-  5;  f"^-  „   ,„,  (?)  Krst  ed.  p.  610.      Mr.  Jarman'a 

W  4  •■■•  ■•*•  605.  observations    on    this    subject    were 

(e)  6  East,  494.  approved  by  Turner,  V.-C,  in  Ford  v 

(/)  8  Ves.  256.  Ford,  supra. 
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to  the  reversion  might  be  referred,  yet  little  or  no  stress  seems  chat,  xxv. 
to  have  been  laid  on  that  circumstance,  and  they  were  decided  on 
the  broad  ground,  that  the  words  of  the  devise  being  sufficient 
to  comprise  the  property,  it  would  pass,  without  going  into  the 
question,  whether  the  testator  could  be  supposed  to  have  had  it 
actually  in  his  contemplation  when  he  framed  the  devise  or  not. 

"  The  sound  conclusion,  then,  seems  to  be,  that  a  general  devise  General  con- 
will  in  all  cases  operate  on  a  reversion  or  remainder  belonging  to  elusion  from 
the  testator,  notwithstanding  the  remoteness  of  such  reversion 
or  remainder,  as  being  expectant  on  an  estate  tail  or  otherwise 
(whether  such  estate  tail  be  vested  in  the  testator  or  another),  and 
notwithstanding  the  inapplicability  of  some  of  the  limitations 
or  purposes  of  the  devise  to  the  interest  in  question  ;  and,  that, 
too,  whether  the  testator  had  at  the  time  of  the  making  of  the 
will  any  other  real  estate  to  which  such  inapplicable  limitations 
or  purposes  can  be  applied  or  not.  Indeed,  the  latter  fact  would, 
of  course,  be  wholly  immaterial  in  the  case  of  a  will  made  or  re- 
published since  the  year  1837,  any  general  devise  in  which  would, 
under  the  new  law,  comprise  after-acquired  real  estate  ;  precluding, 
therefore,  all  inquiry  into  the  then  state  of  the  testator's  property, 
as  affording  any  insight  into  the  intention." 

But  if  the  testator  is  possessed  of  a  reversion  to  which  none  Where  none 
of  the  limitations  are  applicable,  the  question,  it  is  conceived,  is  tions  are™  * 
by  no  means  the  same.    Sir  W.  Grant,  indeed,  thought  there  applicable, 
would  be  no  room  for  arguing  such  a  case  ;   for  that  would  be  to  v^'crant. 
say,  the  reversion  passed,  although  it  were  so  given  that  nobody 
could  take  it  {h).    There  seems  to  be  no  decision  on  the  point. 

I V. — In  regard  to  Copyholds. — The  statutes  dispensing  with  the  unsun-en- 
necessity  of  a  surrender  to  the  use  of  the  will  (I)  have  placed  freeholds  I^^F!^  ""P^' 

•'  \  /  r  holds  now 

(k)  WeWy  v.  Welby,  2  V.  &  B.  187.  treated  the  gift  to  R.  and  the  direction   pass  by 

The  point  was  touched  upon  in  argu-  to  entail  as  parts  of  one  devise  or  series   general 

ment  in  Tennent  v.  Tennent,  Dm.  161,  of  limitations,  so  that  the  case  became   devise. 

1  Jo.  &  Lat.  379,  where,  first,  the  T.  one  where  some,  not  all,  of  the  Umita- 

estate  was  entailed  on  R.  J.,  and  then  tions  were  inapphcable  to  the  reversion, 

the  residue  was  devised  to  R.,   with  "  It  is  now  settled,"  he  said,  "  that  a 

a  direction  at  his  death  to  entail  the  sub-  reversion  in  fee  will  pass  under  a  gene- 

ject  of  disposition  on  R.  J.  in  the  same  ral  devise  unless  a  clear  intention  to 

manner  as  the  T.  estate  was  entailed  on  include  it  is  shown,  though  it  is  Umited 

him.     It  was  argued  that  as  the  pre-  in  part  to  the  same  uses  to  which  the 

scribed    entail    would    be    wholly   in-  particular  estate  is  already  dedicated." 

operative  upon  the  reversion  in  the  T.  There  was  thus  no  decision  on  the  point 

estate,  this  reversion  was  not  subject  in  question. 

to  the  direction;  and  if  not,  so  neither  (I)  55  Geo.  3,  c.  192  ;    1  Vict.  c.  26 

were  certain  other  estates  which  were  ss.  3  &  4.     See  ante,  p.  68.     As  to  the 

included  with  it  in  the  devise  to  R.,  law  before  55  Geo.  3,  c.  192,  see  the 

and  which  he  thus  took  in  fee.     But  fourth  and  earlier  editions  of  this  work. 
Sugden,  C,  rejected  this  argument :  he 


960 


RESIDUARY    DEVISES. 


CHAP.    XXV. 


Equitable 
interests  in 
copyholds. 


and  copyholds  on  the  same  footing  in  regard  to  the  operation  of 
a  general  devise,  so  that  even  before  the  Wills  Act  copyholds  passed 
under  a  devise  of  lands,  tenements,  or  hereditaments,  or  other 
general  words  descriptive  of  real  estate,  unless  a  contrary  intention 
appeared.  Thus,  in  Doe  d.  Clarke  v.  Ludlam  (m)  where  a  testator, 
having  both  freehold  and  copyhold  estates  at  C,  devised  the  whole 
of  his  real  and  personal  estates  and  effects  whatsoever  and  where- 
soever, which  he  might  be  possessed  of  at  the  time  of  his  decease, 
to  A.,  his  heirs  and  assigns  for  ever,  and  died  without  having  made 
any  surrender  of  the  copyholds  to  the  uses  of  his  will,  it  was 
held  that  the  copyholds,  as  well  as  the  freeholds,  passed  by  the 
devise. 

And  the  circumstance  that  some  of  the  limitations  and  clauses 
in  the  will  were  inapplicable  to  copyholds,  (for  instance,  estates 
for  life,  limited  without  impeachment  of  waste,)  would  not  pre- 
vent their  passing  by  such  a  general  devise  (w),  the  testator  having 
other  property  to  which  the  inapplicable  clauses  might  be  referred. 

If  the  testator  had  only  the  equitable  estate  in  copyholds,  it 
did  not,  at  least  before  the  statute  55  Geo.  3,  pass  by  a  general 
devise  of  lands  ;  for  it  could  not  be  surrendered,  and  there  was  no 
other  clear  indication  of  an  intention  to  pass  copyholds  (o).  But 
it  has  been  said  (p),  that  possibly,  since  the  statute,  an  equitable 
interest  in  copyholds  would  pass  under  such  a  general  devise,  for 
equity  would  follow  the  law ;  and  as,  since  the  statute,  general 
words  included  legal  copyholds  (q),  the  same  rule  might  apply  in 
cases  of  trusts  of  copyholds. 

Lord  Eldon,  in  White  v.  Vitty  (r),  suggested  whether,  ag  the 
act  of  55  Geo.  3,  c.  192,  makes  a  surrender  unnecessary  for  a  devise 
of  copyholds,  a  surrender  to  the  use  of  the  will  could  now  be  con- 
sidered as  any  evidence  of  intention  that  copyholds  should  pass 
by  a  general  devise ;  and,  certainly,  if  unsurrendered  copyholds 
had  been  held  not  to  pass  in  Doe  v.  Ludlam,  it  might  have  been 
a  question  whether  the  same  principle  did  not  apply  to  surrendered 
copyholds ;   but  the  sound  decision  of  the  Court  of  C.  P.  in  that 


(m)  7  Bing.  275,  5  Moo.  &  P.  48  ;  see 
also  Edwards  v.  Barnes,  2  Scott,  411 ; 
2  Bing.  N.  C.  252  ;  Doe  d.  Edmunds  v. 
Lleweain,  2  C.  M.  &  B.  503  ;  Usticke  v. 
Peters,  4  K.  &  J.  437.  The  stat.  55 
Geo.  3,  u.  192,  was  held  not  to  be  retro- 
spective. Doe  d.  Smith  v.  Bird,  5  B.  & 
Ad.  695. 

(»)  Car  V.  Ellison,  3  Atk.  73  j  Wei- 
gaU  V.  Brome,  6  Sim.  99  :  see  also 
Borrell  v.  Haigh,  2  Jur.  229 ;   Jackson 


V.  Nohh,  2  Kee.  590. 

(o)  Torre  v.  Brown,  5  H.  L.  Ca.  555, 
24  L.  J.  Ch.  757. 

(p)  By  Lord  Cranworth,  ibid. 

(?)  Referring  to  Doe  v.  Ludlam.  See 
also  Seaman  v.  Woods,  24  Beav.  372, 
where  this  point  seems  to  have  been 
assumed  in  favour  of  the  devisee.  The 
devise  was  of  "  all  the  estate  of  what- 
ever kind  or  nature." 

(r)  2  Rubs,  at  p.  488. 
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case  precludes  any  such  question.  However  it  was  deemed  expedi-  chap.  xxv. 
ent  to  provide  expressly  by  the  Wills  Act,  s.  26,  that  copyhold  estates  Provision  in 
shall  pass,  together  with  freeholds,  under  a  general  devise  (s).  ^^^^  ^°*" 

Under  a  general  devise  of  copyhold  lands,  unsurrendered  copy-  General 
holds  were  held  to  pass  even  before  the  statute  of  55  Geo.  3  (t),  (,o™hoids 
although  the  testator  had  other  copyholds  which  were  surren- 
dered (m).  In  order  to  restrain  the  devise  to  the  surrendered 
copyholds  in  such  a  case,  it  was  necessary  to  shew  restrictive 
words  (v)  ;  hence,  under  the  old  law,  the  question  was  much 
discussed,  whether  a  reference  to  the  fact  of  the  testator  having 
surrendered  the  copyholds,  restricted  the  devise  to  copyholds 
so  surrendered  (w). 

These  questions  are  now  of  no  importance  in  the  case  of  wiUs  Exclusion  of 
made  since  1837,  and  the  only  question  which  is  now  likely  to  f  °J'm  general 
arise,  is  whether  a  testator  in  making  a  general  devise,  has  so  devise, 
restricted  it  as  to  exclude  copyholds.     Thus  in  Reeves  v.  Baher  {x) 
a  devise  of  "  all  the  rest,  residue  and  remainder  of  my  property," 
though  followed  by  the  words  "  whether  freehold  or  personal, 
and  wheresoever  situate,"  was  held  to  include  copyholds,   the 
latter  words  being  considered  to  be  merely  an  imperfect  enumera- 
tion of  particulars. 

The  question  whether  copyholds  can  pass  under  a  devise  of  Whether  a 
freeholds  is  discussed  in  Chapter  XXXV.  freeholds 

The  effect  of  a  devise  of  copyholds,  whether  specific  or  general,  "^''  'j°'"y 
as  regards  admittance  and  the  extinguishment  of  the  widow's 
right  to  free-bench,  &c.,  has  been  already  discussed  («/). 

V. — In  regard  to  Leaseholds. — (A)  Leaseholds  for   Years. —  Leaseholds 

Mr.  Jarman  continues  (z)  :  "  The  next  inquiry  is,  whether  property  when*the'y 

in  which  the  testator  is  possessed  of  a  term  of  years   only,  will  pass  under 

pass  by  a  general  devise.     [In  reference  to  wills  made  before  the  devise."^* 

year  1838,]  the  rule  on  this  subject,  of  which  the  early  case  of  Rules  under 

the  old  law. 

(a)  As  to  devises  by  unadmitted  de-  1  Ves.  sen.  63;  Gascoigne  v.  Barker,  3  Atk. 

visees  or  surrenderees  of  copyholds,  see  8 ;  Kings  Head  Inn  Case,  cited  1  Ves.  sen. 

ante,  p.  70.  63,  121 ;   Wilson  v.  Mount,  3  Ves.  191  ; 

As  to  the  UabiUty  of  copyholds  for  Strtdt  v.  Finch,  2  S.  &  St.  229 ;  Pullin 

the  testator's  debts,  under  the  old  law,  v.  Pullin,  10  J.  B.  Moo.  464  ;   3  Bing. 

see  Coombes  v.  Gibson,  1  Br.  C.  C.  273  ;  47 ;   Oxenforth  v.  Cawkwdl,  2  S.  &  St. 

Orowcock  v.  Smith,  2  Cox,  397,  and  the  558  ;   EumboM  v.  RuniboU,  3  Ves.  65  ; 

other  oases  referred  to  in  the  fourth  and  UiUs  v.  Dotonton,  5  Ves.  557. 

earUer  editions  of  this  work.  (x)  18  Bea.  372.     As  to  the  possi- 

(f)  Byas  V.   Byas,  2  Ves.  sen.  164 ;  bUity  of  a  testator  making  separate 

Frank  v.  Standish,  1  Br.  C.  C.  588,  n.,  general  devises  of  freeholds  and  copy- 

15  Ves.  391,  n.  holds,  see  Ee  Mason,  [1901]  1  Ch.  619. 

(tt)  Blunt  V.  Clitherow,  10  Ves.  589.  ante,  p.  951. 

(«)  Wilson  V.  Mount,  3  Ves.  191.  {y)  Ante,  pp.  70  seq. 

(tfi)  Banks  v.  Densliaw,  3  Atk.  585,  (z)  First  ed.  p.  616. 
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CHAP.  XXV.  Rose  V.  Bartlett  (a)  is  the  well-known  leading  authority,  is,  that 
'  where  a  man  hath  lands  in  fee  and  lands  for  years,  and  deviseth 
all  his  lands  and  tenements,  the  fee  simple  lands  pass  only,  and 
not  the  leases  for  years ;  but  if  he  hath  no  fee  simple,  the  lease 
for  years  passeth,  [for  otherwise  the  will  should  be  merely  void].' 

"  Both  these  propositions  are  law  at  the  present  day,  in  reference 
to  wills  made  before  the  year  1838.  The  former  indeed,  was 
long  vexata  qusestio  ;  and  the  reluctance  to  assent  to  it  arose 
from  the  conviction,  that  it  subverted  the  intention  of  testators, 
who,  it  is  obvious,  employ  general  words  of  this  nature  in  a  com- 
prehensive sense,  and  without  having  in  view  the  purely  technical 
distinction  respecting  the  quality  of  the  estate  "  (6). 
Leaseholda  As  Mr.  Jarman  points  out  (c) : — "  The  exclusion  of  leaseholds 

devise  of  land  from  a  general  devise,  where  the  testator  has  freeholds,  founded 
under  wais  as  it  is  On  a  distinction  purely  technical,  has  been  considered  to 
militate  so  strongly  against  intention,  that  this  rule  of  construction 
has  been  abrogated  by  the  recent  act  of  the  1  Vict.  c.  26,  the  26th 
section  of  which  provides,  that  a  devise  of  the  land  of  the  testator, 
or  of  the  land  of  the  testator  in  any  place,  or  in  the  occupation  of 
any  person  mentioned  in  his  wiU,  or  otherwise  described  in  a  general 
manner,  and  any  other  general  devise,  which  would  {d)  describe 
a  customary,  copyhold  or  leasehold  estate,  if  the  testator  had  no 
freehold  estate  which  could  be  described  by  it,  shall  be  construed 
to  include  the  customary,  copyhold  and  leasehold  estates  of  the 
testator,  or  his  customary,  copyhold  and  leasehold  estates,  or  any 
of  them,  to  which  such  description  shall  extend,  as  the  case  may  be, 
as  well  as  freehold  estates,  unless  a  contrary  intention  shall  appear 
by  the  will." 

(a)  Cro.  Car.  292  ;   Hdbson  v.  Blade-  As  to  what  was  deemed  to  amount  to 

hum,  1  Myl.  &  K.  571.  evidence  of  such  intent,  see  Hartley  v. 

(6)  The     cases     estabUshing     these  HurU,   5   Ves.    540 ;    Swift  v.   Swift, 

propositions  are  stated  and  examined  1  D.  F.  &  J.  160 ;  Doe  d.  Belasyse  v. 

in  the  fourth  and   earlier  editions  of  Lucan,  9  East,  448  ;  Lane  v.  Stanhope, 

this  work  :    the  principal  ones  are —  6  T.  R.   345 ;    Arkett  v.   Fletcher,   10 

Davis  V.  Qibha,  3  P.  W.  26  ;  Knotsford  Sim.  299  ;     Addia  v.  Clement,  2  P.  W. 

V.    Gardiner,   2   Atk.   450;     Pistol  v.  456;    Dixon  v.  Dawson,  2   S.   &   St. 

Riccardson,  2  P.  W.  459,  n.  ;  Thompson  327  ;    Hobson  v.  Blackburn,  1  My.  & 

V.  Lawley,  2  B.  &  P.  303,  where  Lord  K.  571 ;    Goodman  v.  Edwards,  2  My. 

Eldon   reviewed   the   authorities   and  &  K.   759.     As  to  leaseholds  passing 

fully   recognized   the   rule.     See    also  with  copyholds  of  inheritance,  see  Roe 

Whitaker  v.  Ambler,  1  Ed.  151  ;  Parker  d.  Pye  v.  Bird,  2  W.  Bl.  1301.     As  to 

V.  Marchant,  5  M.   &  Gr.  498,  2  Y.  leaseholds    passing    by    a    devise    of 

&  C.  C.  C.  279.     The  rule  appUed  where  "  farms,"     see    Holmes    v.     Milward, 

the  will  was  inoperative  from  defect  47  L.  J.  Ch.  522,  post.  Chap.  XXXV. 

of  execution.  Chapman  v.  Hart,  1  Ves.  (c)  First  ed.  p.  627. 

sen.  271;  see  aho  Sampson  v.  Sampson,  {d)  That  is,  "would  before  the  act 

2  V.  &  B.  337  ;   Watkins  v.  Lea,  6  Ves.  have    described  "  ;    see    judgment    in 

633.     The  rule,  of  course,  yielded  to  Wilson  v.  Eden,  5  Ex.  752. 
an   indication   of   contrary   intention. 
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The  burden  of  proof  is  thus  shifted  to  those  who  assert  that    chap.  xxv. 
leaseholds  do  not  pass  by  a  devise   of   "  land  "  :    and  the  proof  unlesB  a  con- 
must  appear  on  the  will  itself.     The  subject  was  much  discussed  trary  inten- 
in  Wilson  v.  Eden  (e),  where  a  testator,  after  bequeathing  his  by^he*w^" 
personal  estate  to  A.  absolutely,  devised  all  his  messuages,  lands,   Wilson  v. 
tenements  and  hereditaments  situate  at  or  near  W.,  and    other  ^''®'*- 
specified  places  in  the  county  of  D.,  and  at  other  places  in  the 
county  of  Y.,  and  all  other  his  real  estates  in  the  said  coimties 
and  elsewhere  in  Great  Britain,  to  uses  in  strict  settlement  in 
favour  of  A.  and  his  issue.    Lord  Langdale,  M.E.,  thought  that 
renewable  chattel  leaseholds  situate  near  W.,  and  contiguous  to, 
and  occupied  with,  the  freeholds,  were    not    included    in  this 
devise  :    not  only  were  uses  in  strict  settlement  inapplicable  in 
their  integrity  to  leaseholds,   but   the  ambiguity  of    the  word 
"  land "  was  removed  by  the    subsequent  words    "  other    real 
estates."    So  that  the  case  did  not  come  within  the  act  (/).     But 
on  a  case  from  Chancery,  the  Courts  of  Exchequer  and  Q.  B.  succes- 
sively came  to  the  opposite  conclusion.      Lord  Campbell  observed 
that  if  (as  was  admitted)  the  devise  of  lands  at  or  near  W.,  taken 
by  itself,  was  within  the  act  (g),  he  could  not  understand  why 
it  was  the  less  so  because  of  the  use  of  the  subsequent  words. 
Accordingly,  it  was  decided  by  Sir  J.  Romilly  that  the  leaseholds 
passed  ;  he  remarked  that  though  general  words  might  be  cut  down 
by  the  effect  of  previous  enumeration,  yet  it  was  new  to  him  to 
say  that  those  general  words  cut  down  the  prior  enumeration. 

But  leaseholds  wUl  clearly  not  pass  by  a  devise  of  "  lands,"  S'"<'*  settle- 
if  a  contrary  intention  appears  from  the  whole  scheme  of  the  will ;  freeholds  and 
as  in  the  ordinary  case  of  "  lands  "  being  devised  in  strict  settle-  leaseholds, 
ment,  and  "  personal  estate  "  being  bequeathed  on  corresponding 
trusts  (A). 

In  Wilson  v.  Eden,  Lord  Langdale  was  clearly  of  opinion,  and  General 
(for  the  purpose,  at   least,    of    the    ultimate    decision)    it    was  "  real  estate." 
assumed  by  the  other  judges,  that  the  act  had  not  the  effect  of 
making  leaseholds  pass  by  a  general  devise  of  "  real  estate " ; 
and  this  appears  to    be    the    proper   construction    of    sect.  26, 

(e)  11    Beav.    237,    5   Ex.    7(52,    14  two  miles  from  the  house  and  estate  at 

Beav.  317,  18  Q.  B.  474,  16  Beav.  153.  W.     It  is  not  stated  whether  they  were 

(/)  See   also   per  K.   Bruce,  V.-C,  disconnected.     If  they  were,  it  might 

Parker  v.  MarcJmnt,  2  Y.  &  C.  C.  C.  be   a   Kttle  difficult   to   reconcile   the 

282.  decision  as  to  the  seventy-two  acres 

ig)  It  is  stated  in  the  report  that  with  Doe  d.  Ashforth  v.  Bower,  3  B. 

seventy-two    acres    of    the   leaseholds  &  Ad.  453. 

were  on  the  northern  side  of  a  high  (A)  Prescott  v.  Barker,  L.  R.,  9  Ch. 

lidge,  the  greater  portion  being  on  the  174. 
southern  side,  and  that  the  former  were 

61—2 
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which  was  probably  intended  merely  to  abolish  the  rule  of  con- 
struction established  by  Rose  v.  Bariktt  {i).  And  Chitty,  J.,  so 
decided  in  Butler  v.  Butler  {j),  where  the  testator  gave  "  my  real 
estates  wheresoever  situate,"  to  one  set  of  beneficiaries,  and  "  my 
personal  estate  wheresoever  situate  "  to  another  set  of  benefici- 
aries. There  can,  of  course,  be  no  question  if  the  testator 
gives  his  "  real  estate  "  to  one  person  and  his  "  leasehold  estate  " 
to  another  (k). 

But  if  the  devise  were  of  "  real  estate  at  A.,"  there  can  be  little 
doubt  that  leaseholds  at  A.  would  have  passed  under  the  old 
law  if  the  testator  had  had  no  freeholds  there  ;  and  notwith- 
standing that  the  words  appear  rather  to  point  to  specific  pro- 
perty, it  seems  to  have  been  assumed,  since  the  act,  that  this  is  a 
"  general  devise  "  within  the  meaning  of  sect.  26. 

Thus,  in  Moase  v.  White  (l),  a  testator  having  freeholds  and 
leaseholds  at  E.,  and  leaseholds  but  no  freeholds  at  W.,  gave  aU 
his  "  real  estate  "  at  E.  and  W.  upon  certain  trusts :  it  was  held  by 
Bacon,  V.C.,  that  aU  the  leaseholds  passed,  although  in  one  of  the 
other  clauses  of  the  wiU  "  leaseholds  "  were  expressly  referred  to  as 
forming  part  of  the  personal  estate. 

And  leaseholds  will  still,  as  before  the  act,  pass  even  as  "  free- 
hold," if  the  devise  is  clearly  specific  in  form,  and  the  testator 
has  at  the  date  of  his  will  no  freehold  property  to  answer  the 
description  (m).  Thus,  where  a  man  devised  all  his  "  freehold 
houses  in  Aldersgate-street,"  to  A.  and  his  heirs,  and  he  had  some 
leasehold  but  no  freehold  houses  there,  the  leaseholds  passed ;  it 
being  the  plain  intention  of  the  will  to  pass  some  houses,  and  the 
word  "  freehold  "  should  rather  be  rejected  than  the  will  rendered 
void  (n).  And  as  such  a  gift  points  to  a  specific  property  as  then 
belonging  to  the  testator,  the  construction  of  it  is  not  affected  by 
sect.  24  of  the  Wills  Act  (o). 


(i)  Supra,  p.  962. 

(?)  28  Ch.  D.  66.  See  also  Turner  v. 
Turner,  21  L.  J.  Ch.  843.  In  Oully 
V.  Davis,  L.  R.,  10  Eq.  562,  leaseholds 
were  held  to  pass  by  a  general  devise 
of  "  real  estate. "  The  decision  turned 
partly  on  the  fact  that  the  testator 
never  had  any  freeholds,  and  partly 
on  the  admission  (by  demurrer)  that  the 
testator  thought  his  leaseholds  were 
freeholds. 

(k)  Re  Quyton  and  Boseriberg,  [1901] 
2  Ch.  591. 

{I)  y  Ch.  D.  763.  See  also  Best  v. 
Standeren,  [1872]  W.  N.  44;   Re  Davi- 


son, 58  L.  T.  304  (see  the  remarks 
of  North,  J.,  on  the  decision  in  Butler 
V.  Butler).  See  also  Be  Uttermare, 
[1893]  W.  N.  158,  where  an  appoint- 
ment by  will  of  "  all  real  estate 
in  the  county  of  S."  was  held  to 
pass  long  leaseholds  intermixed  with 
freeholds. 

(m)  Nelson  v.  Hopkins,  21  L.  J.  Ch. 
410.  See  Stone  v.  Qreening,  13  Sim. 
390. 

{n)  Day  v.  Trig,  1  P.  W.  286 ;  Doe 
d.  Chinning  v.  Lord  Oranstoun,  7  Mee. 
&  W.  1. 

(o)  Nelson  v.  Hopkins,  supra. 
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In  Mathews  v.  Mathews  (p),  a  testator  devised  all  Ms  "  freehold 
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land,  messuages,  or  tenements  and  hereditaments,"  comprising  ^j^^^g 
a  specified  set  of  buildings ;   he  died,  seised  in  fee  of  part  of  the  testator  has 
property  subject  to  a  lease,  possessed  of  another  part  for  a  term  of  leasehold 
years,  and  possessed  of  a  third  part,  X.,  for  a  term  of  years,  and  interest  in 
he  was  also  seised  of  the  reversion  of  X.  in  fee  from  the  expiration  property. 
of  three  years  after  the  end  of  the  term ;   it  was  held  that  both 
the  leasehold  and  freehold  interest  in  X.  passed  by  the  devise. 

But  in  the  absence  of  special  circumstances,  a  devise  of  "  real 
and  freehold  "  property  will  not  include  leaseholds  (q). 

(B)  Leaseholds  for  Lives. — Even  under  the  old  law,  leases  for  Leaseholds 
lives,  being  freehold  interests,  clearly  passed  under  a  general  devise  ^thin^the 
of  "  lands  and  hereditaments,"  or  "real  estate,"  with  freeholds  of  rule  in  iJo«e  v. 
inheritance,  unless  an  intention  to  exclude  them  could  be  collected 
from  the  context  (s). 

VI. — In  regard  to  Powers  of  Appointment. — This  subject  has 
been  already  discussed  {t). 

(p)  L.  R.,  4  Eq.  278.  («)  Sheffield   v.   Mulgrave,   5   T.   R. 

(?)  See    Greer    v.     Waring,    [1896]  51l,2Wes.  \m\.  526;  Fitzroyi.  Howard, 

1  Ir.  R.  427.     In  that  case  (which  was  3  Russ.  225  ;    Weigall  v.  Brome,  6  Sim. 

one   of  a   charge,   not   a   devise)   the  99. 


testator  referred  in  one  part  of  the  will  (<)  Ante,  Chap.  XXIII.   As  to  general 

to   his   "  real   freehold   and   leasehold      powers,    see    p.    809  ;    as    to    special 
property."  powers,  see  p.  827. 
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I.  In  regard  to  the  Beneficial 

Interest  in  Mortgages. .  .   966 
As    to    the    Extinction   of 
the  Charge  hy  Union  of 
Character  of  Mortgagor 
and  Mortgagee 970 


II. 


III. 


Operation  of  General  Devise 
on  the  Legal  Estate  of 
Mortgagee  or  Trustee...  971 

Whether  Trust  can  be  per- 
formed hy  Devisee  of 
Trust  Estate    987 


Mr.  Jarman  points  out  (a)  that :  "  As  mortgages  are  of  a  complex 
nature,  involving  on  the  one  hand  a  personal  debt  (6),  with  all  the 
claims  and  obligations  incident  to  the  relation  of  creditor  and  debtor, 
and  on  the  other  an  interest  in  real  estate  for  the  purpose  of  securing 
the  debt,  absolute  at  law  after  forfeiture,  but  redeemable  in  equity, 
it  foUows  that  the  testamentary  disposition  of  a  mortgagee  presents 
two  distinct  subjects  for  consideration. 

I. — In  regard  to  the  Beneficial  Interest  in  Mortgages. — "  With 
respect  to  the  beneficial  interest  in  the  mortgage,  it  is  clear  that  a 
general  devise  of  lands  wiE  not  commonly  have  the  effect  of 
including  it  (c).  The  contrary,  indeed,  is  laid  down  by  a  respectable 
writer  (d),  but  his  position  is  not  warranted  by  either  authority 
or  principle.  The  case  of  Ex  parte  Sergison  (e)  cited  by  him 
does  not  support  it,  for  the  devisee  was  executor  and  residuary 
legatee,  and  consequently  entitled,  in  that  character,  to  the  beneficial 
interest  in  the  mortgage :  besides,  the  only  question  in  the  case 
related  to  the  legal  estate  in  the  lands  (/).  The  position  is  opposed, 
too,  by  the  established  principle  of  equity,  which  considers  the 
mortgagee  as  holding  the  land  in  a  fiduciary  character  only, 
and  the  estate  as  still  substantially  belonging  to  the  mortgagor. 
The  person  taking  the  mortgaged  lands  therefore  by  devise  or 
descent,  from  the  deceased  mortgagee,  it  is  obvious,  is  a  trustee 


(a)  First  ed.  p.  633. 

(6)  See  Be  Gibbon,  [1909]  1  C!h.  367. 

(c)  Strode  v.  Mussel,  2  Vem.  621,  3 
CJh.  Rep.  169,  2  Vent.  851,  3  P.  W.  61  ; 
Casborne  v.  Scarf e,  1  Atk.  603  and  n. 
by  Sanders,  2  J.  &  W.  194. 


{d)  1  Rob.  on  Wills,  3rd  ed.  403. 

(e)  4  Ves.  147.     Stated  post,  p.  972. 

(f)  "  Mr.  Roberts  evidently  con- 
founds the  two  questions  ;  his  positions 
are  inapplicable  to  either."  (Note  by 
Mr.  Jarman.) 
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for  the  person  entitled  to  the  money  or  debt,  by  virtue  of  the  will    chap.  xxvi. 
or  otherwise  (g),  unless,  of  course,  both  these  interests  happen  to 
unite  in  the  same  person. 

"  Nor  is  it,  I  apprehend,  universally  true,  that  an  express  devise  Effect  of 
of  the  lands,  or  (which  seems  to  be  the  same  in  effect)  a  devise  of  „,^^g  °ed 
all  the  testator's  lands  in  a  particular  place,  he  having  no  other  lands  on 
than  mortgaged  lands  there,  wiU  carry  the  beneficial  interest  to  {^^j.^^ 
the  devisee,  though  the  affirmative  has  been  sometimes  laid  down 
in  very  unqualified  terms  (h). 

"It  is  observable  that  in  the  cases  cited  in  support  of  the  Fact  of  the 
doctrine  referred  to,  the  testator  was  in  possession  at  the  time  (i),  ^^^^^^ 
and  in  most  of  them  the  operation  of  the  devise  was  not  called  possession, 
in  question,  the  only  point  being  as  to  the  right  of  redemption. 
The  fact  of  such  possession,  particularly  where  it  has  been  of  long 
continuance,  and  accompanied  with  acts  of  ownership,  certainly 
strongly  favours  the  supposition  that  the  testator,  in  expressly 
devising  the  property,  means  to  give  the  beneficial  interest. 
Having  himself  enjoyed  the  property  beneficially,  he  can  hardly 
but  intend  that  his  devisee's  enjoyment  should  be  of  the  same 
nature,  especially  where  it  is  given  not  to  the  devisee  simply  in 
fee,  but  to  several  persons  consecutively  for  limited  estates  (j). 
The  testator,  too,  may  be  ignorant  whether  the  right  of  redemp- 
tion, on  which  the  nature  of  the  property  depends,  be  barred  or 
not ;  and  may  therefore  choose  to  avoid  using  any  expressions 
which  might  be  construed  into  a  recognition  of  it  (k).  Indeed, 
in  such  cases  there  would  be  strong  ground  to  contend  that  the 
beneficial  interest  would  pass,  even  under  a  general  devise  of 
lands,  especially  if  there  were  no  other  lands  to  satisfy  the  devise, 
a  circumstance,  however,  which  would  be  immaterial,  in  regard 
to  a  will  which  is  governed  by  the  existing  law. 

"  In  Martin  d.  Weston  v.  Mowlin  {I),  Lord  Mansfield  held  that 
a  copyhold  estate,  of  which  the  testator  was  in  possession  as  mort- 
gagee, did  not  pass  under  a  devise  of  all  his  '  lands,  tenements 
and  hereditaments,  within  and  parcel  of  the  manor  of  W.,'  the 
surrender  to  the  use  of  the  will  referring  to  the  property  as  subject 
to  a  condition  of  redemption  and  resurrender ;  and  the  will 
containing  a  recital  that  the  mortgagor  stood  indebted  to  him,  and 

(g)  Att.-Gen.  v.  Meyrick,  2  Ves.  sen.  44.  object  of  the  suit  was  to  foreclose. 

(h)  1  Pow.  Mortg.  Gov.  Ed.  409.  (j)  Woodhmisev.  Meredith,  1  Mer.  450. 

(i)  Clarke    v.  Abbot,     2     Eq.      Ab.  (fe)  But  now  see  stat.  37  &  38  Vict. 

606,  Barn.  Ch.  Rep.  457.     In  How  v.  i;.  57,  R.  7. 

Vigures,  1  Ch.  Rep.  32,  this  fact,  though  (I)  2  Burr.  989. 
not  stated,  seems  very  probable,  as  the 
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giving  her  time  for  payment  of  the  debt.  It  appeared,  moreover, 
that  the  testator  was  seised  of  other  lands,  also  surrendered  to  the 
use  of  his  wiU,  in  the  manor  of  W. 

"  In  Woodhouse  v.  Meredith  (m),  Sir  W.  Grant  held  that  the 
testator's  beneficial  interest  in  leasehold  property  at  K.,  of  which 
he  was  in  possession  as  mortgagee,  and  of  which  an  assignment 
in  trust  for  sale  had  been  executed  to  him,  passed  under  a  devise 
of  an  his  freehold,  copyhold  and  leasehold  messuages,  farms, 
lands  and  tenements  whatsoever  and  wheresoever,  in  the  county 
of  H.  and  the  tmim  o/K.,  to  various  limitations,  the  testator  having 
no  other  than  the  mortgaged  lands  at  K.,  though  the  will 
contained  a  subsequent  devise  of  all  estates  vested  in  him  as 
mortgagee  or  trustee,  but  which  was  satisfied  by  other  lands  of 
which  the  testator  was  seised  as  mortgagee.  The  same  observa- 
tion applied  to  the  bequest  of  securities  for  money,  which  also 
occurred  (n). 

"  It  is  observable  that  the  M.R.  considered,  from  the  nature 
of  the  limitations  and  provisions  in  the  will,  (which  consisted  of 
successive  estates  for  life,  with  an  estate  interposed  in  trustees  to 
preserve  contingent  remainders,)  that,  if  the  property  passed  at 
all,  it  was  the  beneficial  interest,  and  not  the  mere  legal  estate, 
which  was  disposed  of. 

"  But  cases  might  be  suggested  in  which  an  express  devise  of 
lands,  even  by  a  mortgagee  in  possession,  would  not  carry  the 
beneficial  interest ;  for  instance,  if  the  will  contained  a  specific 
bequest  of  the  mortgage  debt,  which  would  show  that  the  devisee 
of  the  land  was  intended  to  be  a  trustee  for  the  legatee.  But  it 
is  clear  that  a  general  bequest  of  mortgages  or  securities  for  money 
would  not  have  such  effect  (o),  for,  as  such  a  bequest  would  pass 
after-acquired  property  of  this  description,  the  testator  is 
not  necessarily  presumed  to  have  any  specific  subject  in  his 
contemplation  when  he  makes  his  wiU." 

An  intention  not  to  give  the  devisee  any  interest  in  the  mortgage 
debt  may  also  appear  from  other  circumstances.  Thus  in  Re 
Clowes  (p)  a  testator  who  was  absolutely  entitled  to  a  freehold 
estate  specifically  devised  it  to  H.  Afterwards  he  sold  the  estate 
and  took  a  reconveyance  from  the  purchaser  by  way  of  mortgage 


(to)  1  Mer.  450.  This  decision 
was  followed  in  Be  Carter,  [1900]  1  Ch. 
801. 

(»)  But  as  to  which  see  next  note. 

(o)  See  Mr.  Justice  Le  Blanc's 
judgment  in  Doe  d.  Freestoiie  v.  Parratt, 


5   T.    R.  652  ["Le   Blanc"    appears 
to   be   a   misprint  for   "  Lawrence "]; 
and    Lord    Eldon's    in    Thompson    v. 
Lawhy,  2  B.  &  P.  at  p.  314. 
(p)  [1893J  1  C!h.  214. 
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for  securing  part  of  the  purchase  money :  it  was  held  that  the  chap.  xxvi. 
mortgage  debt  did  not  pass  by  the  specific  devise  to  H.  The 
decision  of  the  Court  of  Appeal  seems  to  have  turned,  not  on 
the  fact  that  the  testator  was  not  a  mortgagee  in  possession  {q), 
but  on  the  doctrine  of  revocation  by  change  of  estate,  laid  down 
in  Moor  v.  Baisheck  (r). 

The  decision  in  Re  Garter  (s)  seems  to  have  been  based  partly  on 
the  fact  that  the  testator  was  in  possession  as  mortgagee,  and 
partly  on  the  general  principle  that  a  devise  of  specific  property 
is  intended  to  pass  all  the  interest  of  the  testator  in  the  property. 
•  But  these  considerations  are  not  necessarily  conclusive.  Thus  in 
Bowen  v.  Barlow  (t)  an  owner  ia  fee  demised  a  piece  of  land  for 
a  term  of  years  to  B.,  who  assigned  the  term  by  way  of 
mortgage  to  the  lessor,  and  afterwards  built  four  houses  on  the 
land.  The  lessor  then  made  his  wUl,  and  thereby  devised  his 
four  freehold  houses  specifically  on  one  set  of  trusts,  and  be- 
queathed his  personal  estate  on  another  set ;  at  his  death  he  was 
in  possession  as  mortgagee ;  and  it  was  held  that  the  mortgage 
debt  was  a  distinct  subject  from  the  reversion,  and  did  not  pass 
by  the  devise,  but  by  the  bequest  of  personal  estate.  That  the 
debt  was  charged  on  the  term,  that  the  term  was  merged  at  law, 
and  that  the  testator  had  entered  into  possession,  were  con- 
sidered immaterial  facts,  so  long  as  the  equity  of  redemption 
remained  unbarred. 

If  a  testator  expressly  devises  "  all  his  estate  and  interest "  Devise  of 
in  certain  lands,  this  may  be  sufficient  to  pass  his  beneficial  interest  interest."" 
in  a  sum  charged  on  the  lands  (m). 

It  has  been  suggested  that  sect.  30  of  the  Conveyancing  Act,  1881, 
has  altered  the  general  rule  above  stated  {v),  on  the  ground  that  a 
testator  cannot  now  dispose  by  will  of  the  legal  estate  in  land 
of  which  he  is  mortgagee,  and  that  consequently  by  a  devise  of 
the  land  he  must  mean  his  beneficial  interest  in  it,  namely  the 
mortgage  debt  (w).  The  argument  attributes  to  testators  an 
acquaintance  with  the  details  of  real  property  law  which  they  do 
not  always  possess. 

"  And  here  it  may  be  observed,"  continues  Mr.  Jarman  {x)^ 

(q)  As  suggested   by  Cozeus-Hardy,  to  a  mortgage  debt,  vested  in  trustees, 

J.,  in  Be  Carter,  supra.  to  which  he  was  beneficially  entitled 

(r)  12  Sim.  123  ;  ante  p.  163.  See  also  KilkeUy  v.  PoweU,  [1897]  1  Ir. 

(s)  [1900]  1  C!h.  801.  R.  457. 

(0  L.  K.  11  Eq.  454  ;  8  C!h.  171.  (v)  Ante  p.  966. 

\u)  Mackesy  v.    Mackeay,    [1896]    1  (to)  See  Re  Clowes,  supra.     Coote  on 

Ir.  R.  511.     fa  that  case  the  testator  Mortgages,  866. 

was   the   owner   of   the   land   subject  (x)  First  ed.  p.  636. 
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"  that  a  devise  by  a  testator  to  his  wife  of  an  estate  which  he  had 
'  lately  contracted  to  sell  to  A.'  has  been  held  to  be  a  mere  devise 
of  the  legal  estate,  to  enable  her  to  carry  the  contract  into  execution, 
and  did  not  entitle  the  devisee  to  the  purchase-money  (y). 

"  Upon  the  whole,  it  is  clear  that  the  proposition  which  states 
that  an  express  devise  of  mortgaged  lands  wiU  carry  the  beneficial 
interest  in  the  mortgage,  must  be  received  with  some  qualification. 

"  In  the  case  of  Wilkinson  v.  Merryland  (z)  it  was  doubted 
whether  the  benefit  of  a  mortgage  would  pass  by  the  word  '  mort- 
gages,' collocated  with  other  personal  chattels  ;  but  the  afiirmative 
is  now  perfectly  clear  (a). 

As  to  the  Extinction  of  the  Charge  hy  Union  of  Character  of 
Mortgagor  and  Mortgagee. — "  In  conclusion  of  this  branch  of  the 
subject,  it  may  be  observed,  that  where  a  person  having  a  mortgage 
or  other  charge  upon  lands,  becomes  himself  entitled  to  the  inheri- 
tance of  the  lands  so  charged,  a  question  frequently  arises  between 
his  representatives,  whether  the  charge  is  to  be  considered  as  sub- 
sisting for  the  benefit  of  his  personal  representatives,  or  is  merged 
for  the  benefit  of  the  person  taking  the  land.  The  rule  in  these 
cases  is,  that  if  it  be  indifferent  to  the  party  in  whom  this  union 
of  interest  occurs,  whether  the  charge  be  kept  on  foot  or  not,  it 
will  be  extinguished  in  equity  by  force  of  the  presumed  intention  (6), 
unless  an  act  declaratory  of  a  contrary  intention,  and  conse- 
quently repelling  such  presumption,  be  done  by  him  (c).  But 
if  a  purpose  beneficial  to  the  owner  can  be  answered  by  keeping 
the  charge  on  foot,  as  if  he  be  an  infant,  so  that  the  charge  would 
(under  the  old  law  allowing  infants  to  bequeath  personal 
estate)  be  disposable  by  him,  though  the  land  would  not  {d) ;  or 
a  beneficial  use  might  have  been  made  of  it  against  a  subsequent 
incumbrancer  (e),  or  the  other  creditors  of  the  person  from  whom 


{y)  Knollys  v.  Shepherd  cited  in 
WaU  V.  Bright,  1  Jao.  &  W.  at  p.  499, 
stated  ante  p.  731. 

(z)  Cro.  Car.  447;  Sir  W.  Jones, 
380,  stated  next  chapter. 

(a)  Att.-Gen.  v.  Bowyer,  3  Ves.  714; 
Dicks  V.  Larnbert,  4  Ves.  725. 

(6)  As  to  the  iinplication  of  such  an 
iutention  from  the  terms  of  the  will, 
see  Re  Nunn's  Estate,  23  L.R.  Ir.  286. 

(c)  Price  v.  Gibsov,,  2  Ed.  115 ; 
Donisthorpe  v.  Porter,  ib.  162,  Amb. 
600  ;  Lord  Com/pton  v.  Oxenden,  2  Ves. 
jun.  261 ;  Johnson  v.  Wehster,  4  D.  M. 
&  6.  474 ;  Price  v.  John,  [1905]  1  Ch. 
744;  Re  Duke  of  Somerset,  55  L.  T. 
753 ;  Re  Hole,  [1906]  1  Ch.  673 ;  Re 
Gibbon,  |1909]  1  Ch.  367;  Swinfen  v. 


Swinfcn  (No.  3),  29  Bea.  199;  Re 
Butlin's  Estate,  [1907]  1  Ir.  R.  159. 
The  union  of  interest  must  happen  in 
the  lifetime  of  the  party,  and  no  other 
person  must  at  that  time  have  any 
interest  in  the  charge,  Tucker  v. 
Loveridge,  1  Gif.  377,  2  De  G.  &  J.  650  ; 
Wilkes  V.  GoUin,  L.  R.,  8  Eq.  338. 
General  powers  to  appoint  the  land  and 
the  charge,  which  (in  default)  are  re- 
spectively limited  to  the  heirs  and  next 
of  kin  of  the  donee,  do  not  produce  the 
required  union,  Clifford  v.  Clifford,  9 
Hare,  675. 

(d)  Thomas  v.  Kemeys,  2  Vem.  348, 
1  Eq.  Ca.  Ab.  269,  pi.  9. 

(e)  Gwillim  v.  Holland,  July  29,  1741, 
cit.  2  Ves.  jun.  263. 
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the  party  derived  the  onerated  estate  (/) ;  in  these,  and  similar  chap.  xxvi. 
cases,  equity  will  consider  the  charge  as  subsisting,  although  it 
may  have  become  merged  by  mere  operation  of  law  (gr).  And 
the  same  rule  obtains  in  favour  of  the  creditors  of  the  person  in 
whom  these  interests  centre  (h).  So,  if  mesne  estates  intervene 
between  the  charge  and  the  estate  of  inheritance  of  the  person 
entitled  to  it,  the  charge  wUl  subsist  "  (i). 

II.— Operation  of  General  Devise  on  Legal  Estate.— We  now  Operation 
proceed  to  consider  the  question  of  a  general  devise  on  real  estate  dlvfsTo™' 
vested  in  the  testator  as  mortgagee  or  trustee.     The  important  legal  estate, 
changes  in  the  law  as  to  tbe  devolution  of  trust  and  mortgage 
estates  which  have  been  successively  introduced  by  the  Vendor 
and  Purchaser  Act,   1874,   and  the  Conveyancing  and  Law  of 
Property  Act,  1881,  in  cases  of  deaths  of  testators  after  the  6th 
August,  1874,  and  the  31st  December,  1881,  respectively,  render 
it  convenient  to  consider  separately  different  classes  of  cases  which 
may  arise  according  to  the  date  of  the  testator's  death. 

First,  as  regards  testators  who  died  before  the  7th  August,  Old  law. 
1874,  the  date  on  which  the  Vendor  and  Purchaser  Act,  1874, 
came  into  operation  (/),  the  rule  at  length  established  after  much 
fluctuation    of   authority  (k)    is,    that   such    property   will   pass 

if)  Forbes  V.  Moffatt,   18    Ves.  384;  merger,  see  i?e  Gifciore,  [1909]  1  Ch.  367. 

Lord  Clarendon  v.  BarJiam,  1  Y.  &  C.  (j)  Although    the    effect    of    recent 

C.  C.  688 ;    Davis  v.  Barrett,  14  Beav.  leg'slation  is  to  render  obsolete  as  re- 

542 ;   see  Wigsell  v.  Wigsell,  2  jS.  &  St.  gards  persons  djdng  after  1881  (with 

364 ;    Anderson  v.  Pignet,  L.  R.,  8  Ch.  certain  exceptions  which  will  hereafter 

180.     The  relative  values  of  the  estate  be  considered)  the  decisions  discussed 

and  such  other  charges  will  not  gene-  in    the    following    pages,    yet    these 

rally  be  inquired  into ;    but  semb.  the  decisions  are  still  of  practical  impor- 

charges  must  be  substantial,  per  Wood,  tanoe    as    affecting    titles    in    which 

V.-C,    Richards    v.    Richards,    Johns.  questions    may    arise    respecting    the 

at  p.  767.  devolution    of    trust    and    mortgage 

(g)  See  Sir  W.  Grant's  judgment  in  estates  generally  of  persons  who  died 

Forbes  v.  Moffatt.     Those  oases,  where  before  that  date,  and  also  as  affecting 

the  charge  and  the  inheritance  become  copyholds  and  customary  lands  vested 

united  by  descent  or  devise,  are  to  be  in  persons  who  have  died  since  that 

distinguished  from  Mocatta  v.  Murga-  date   as    trustees    or   mortgagees.     It 


!?,  1  P.  W.  393 ;   Toulmin  v.  Steere,  has  therefore  been  thought  advisable 

3  Mer.  210,  as  to  which,  see  1  LI.  &  Go.  to   reproduce   here  in  a  slightly  ab- 

251,  1  D.  M.  &  G.  244,  and  Adams  v.  breviated  form  the  elaborate  discussion 

Artgell,  5  Ch.  D.  634.  of  this  difQcult  and  compUcated  ques- 

(h)  Powell  V.  Morgan,  cit.  2  Vem.  208.  tion,  which  was  contained  in  previous 

See  also  Lord  Northington's  judgment  editions  of  this  Work.     [Note  by  Mr. 

in  Donisthorpe  v.  Porter,  2  Ed.   162  ;  Robbins,  in  the  5th  ed.  of  this  work.] 
Pears  v.  Weightman,  2  Jur.  N.  S.  586.  {k)  See  contra,  the  decisions  of  Lord 

(»)  Wyndham  v.  Earl  of  Egremont,  Loughborough,  Att.-  Oen.  v.  Buller,  5 

Amb.  753.     As  to  the  evidence  required  Ves.  339  ;  and  of  Lord  Eldon,  Ex  parte 

to  rebut  the  presumption  of  extinguish-  Brettell,  6  Ves.  577  ;   but  see  the  obser- 

ment,  see  Tyrwhitt  v.  Tyrwhitt,  32  Beav.  vations  of  Lord  Eldon  on  these  decisions 

244,  and  cases  there  cited.     And  as  to  in  Braybrohe  v.  Inskip,  8  Ves.  at  p.  434. 
the    effect    of    a    declaration    against 
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under  a  general  devise  of  lands,  unless  a  contrary  intention  can 
be  collected  from  the  testator's  expressions,  or  from  the  purposes 
or  limitations  to  which  he  has  devoted  the  subject  of  disposition. 
And  it  is  clear  that  the  circumstance  of  there  being  other 
property  to  which  the  devise  is  applicable,  is  no  ground  of 
exclusion. 

Thus,  in  an  early  case  (?),  it  is  laid  down,  that  if  a  man  had 
but  the  trust  of  a  mortgage  of  lands  in  D.  and  had  other  lands  in 
D.,  by  a  devise  of  all  his  lands  in  D.  the  trust  would  pass. 

In  Ex  parte  Sergison  (m),  a  mortgagee  in  fee  devised  aU  the 
rest,  residue,  and  remainder  of  his  estate,  both  real  and  personal, 
and  of  what  nature  or  kind  soever  aiid  wheresoever,  not  there- 
inbefore specifically  given,  devised  and  bequeathed,  to  A.,  his 
heirs,  executors,  administrators  and  assigns,  for  ever,  on  the  side 
of  his  mother,  and  appointed  A.  executor.  A.  was  an  infant. 
On  petition  for  an  order  for  him  to  convey  under  stat.  7  Anne, 
c.  19,  Sir  R.  P.  Arden,  M.R.,  was  of  opinion  that  the  legal  estate 
in  the  mortgaged  lands  passed  by  the  devise,  though,  as 
the  infant  was  executor,  and  therefore  entitled  to  the  money, 
he  could  not  compel  him  to  convey.  Lord  Loughborough  also 
inclined  to  think  that  the  estate  passed  by  the  devise  ;  and  it  was 
stated  at  the  bar  that  this  corresponded  with  the  opinion  of  Lord 
Northington  and  Lord  Thurlow,  who  had  overruled  Lord  Hard- 
wicke's  dictum  in  Casborne  v.  Scarf e  (n).  In  the  principal  case, 
however,  the  heir,  under  the  circumstances,  was  ordered  to  convey  ; 
the  L.C.  observing,  that  the  infant  devisee,  when  he  was  of  age, 
might  join,  which  would  give  a  title  quacunque  via. 

The  present  doctrine  was  finally  established  by  Lord  Bray- 
broke  V.  InsMp  (a),  where  real  estate  having  been  devised  to 
trustees,  upon  trust  to  pay  debts,  and  settle  the  estates  to  certain 
uses ;   the  question  was,  whether  the  estate  passed  by  the  will  of 


{I)  Littleton's  Case,  2  Vent.  351.  See 
also  Marlow  v.  Smith,  2  P.  W.  198. 

(m)  4  Ves.  147. 

(n)  1  Atk.  603.  "  But  it  has  been 
suggested  that  his  Lordship  may  have 
referred  to  the  beneficial  interest  (see 
Mr.  Sanders's  note) ;  and,  perhaps,  in 
regard  even  to  the  legal  estate,  the 
position  is  not  erroneous,  as  a  devise, 
in  the  terms  supposed,  would  confer 
only  a  life  estate  ;  and  it  has  never  been 
held  that  a  general  devise  conferring 
less  than  a  fee  would  operate  to  pass 
estates  vested  in  the  testator  as  mort- 
gagee or  trustee.     Such  a  question  of 


course,  is  less  likely  to  arise  now  that 
under  a  will  made  or  republished  since 
1837,  an  unrestricted  devise  will  carry 
the  fee."  (Note  by  Mr.  Jarman.)  In 
Greenwood  v.  Wakeford,  1  Beav.  576, 
it  was  held  that  the  legal  estate  of  lands 
vested  in  a  surviving  trustee  during  the 
Ufe  of_^a  married  woman,  passed  by  a 
devise  of  "  all  the  lands  and  heredita- 
ments vested  in  him  as  trustee  or 
mortgag;ee  in  fee,"  the  question  appar- 
ently being  whether  the  words,  "  in  fee  " 
referred  as  well  to  "  trustee "  as  to 
"  mortgagee." 
(o)  8  Ves.  417 
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the  heir  of  the  surviving  trustee,  who  gave  and  devised  all  his    chap.  xxvi. 
real  estates  whatsoever  and  wheresoever,  unto  his  wife  G.,  her  heirs 
and  assigns,  for  ever,  and  gave  all  his  personal  estate  to  her ;    and 
appointed  his  said  wife  and  B.  executrix  and  executor.      The 
heirs  at  law  were  two  infants  and  a  married  woman.    Lord  Bldon 
held  that  the  legal  estate  passed  by  the  will.    After  reviewing  Trust  estates 
the  cases,  he  stated  the  rule  to  be,  that  trust  estates  would  pass  ^der'a^ 
under  a  general  devise,  unless  it  could  be  collected,  from  expressions  general  devise 
in  the  will,  or  purposes  or  objects  of  the  testator,  that  he  did  not  nothing  in- 
mean  that  they  should  pass.     In  this  case  he  observed  there  was  consistent. 
no  one  circumstance  to  cut  down  the  effect  of  the  devise. 

So,  in  Bainbridge  v.  Lord  Ashhurton  (p),  where  the  surviving  Bairibridgev. 
trustee  under  a  will,  after  devising  certain  specific  real  estates  to  ^^^  "  ""^' 
various  persons,  gave  and  devised  all  his  real  estates,  not  therein- 
before otherwise  disposed  of,  unto  his  godson,  his  heirs,  executors, 
administrators  and  assigns,  according  to  the  tenure  and  nature 
thereof  respectively,  to  and  for  his  and  their  own  use  and 
benefit.  It  was  held  that  the  trust  estate  passed  under  the 
devise. 

It  is  clear  that  the  fact  of  the  testator  having  reserved  to  the  Reservation 
devisee  a  power  of  appointment,  does  not  constitute  a  ground  for  appointment, 
excluding  trust  estates  {q). 

The  converse  of  the  rule  established  by  the  preceding  cases  is  What  will 
equally  clear ;    namely,  that  if  the  property  comprised  in  the  estates'^from 
general  devise  be  subjected  to  the  pajrment  of  debts,  legacies,  ^  general 
annuities,  or  any  other  species  of  charge  (r),  or  the  will  contain 
any  limitations  or  provisions  to  which  it  cannot   be  supposed  ^T^^  °^ 
that    the    testator    intended    to    subject    property    not    bene-  tory  Umita- 
ficially  his  own,  as  uses   in  strict  settlement  (s),   or  executory  ^nTexclude 

(p)  2  Y  &  C.  347  ;    and  see  Sharpe  8  M.  &  Wels.  553  ;    Be  Packman  and 

V.  Sharpe,  17  L.  J.  Ch.  384,  12  Jur.  Moss,  1  Ch.  D.  214.     As  to  Be  Stevens' 

598 ;  Langford  v.  Avger,  4  Hare,  313.  Will,  L.  E..,  6  Eq.  597,  vide  post,  p. 

(g)  Ex  parte  Shaw,  8  Sim.  159 ;   but  977.     In  Be  Brown  and  Sibly,  3  Ch.  D. 

qu.  was  any  power  created  in  that  case  ?  156,    Malins,    V.-C,    dissented    from 

(r)  Wynne  v.  Littleton,  2  Ch.  Rep.  Be  Packman  and  Moss,  supra. 

51,  1  Vem.  3,  (but  as  to  this  see  1  Gov.  («)  Thompson  v.  Grant,  4  Mad.  438  ; 

Pow.  Mortg.  414) ;    Boe  d.  Beade  v.  Att.-Oen.  v.  Vigor,  8  Ves.  256 ;    over- 

Beade,  8  T.  B.  118  ;   Ex  parte  Morgan,  ruling  Ex  parte  Bowes,  cited  1  Atk.  605, 

10  Ves.  101 ;    Backham  v.  Siddall,  16  n.,  by  Sanders,  where  Lord  Hardwicke 

Sim.  297,  1  Mac.  &  G.  607  ;    Hope  v.  held  that  a  general  devise  of  real  estate 

Lidddl,  21  Beav.  183 ;  Dimes  v.  Orand  in   S.    K.    and   M.    and   elsewhere  in 

Junction  Canal  Company,  9  Q.  B.  469,  England  to  certain  uses,  under  which  an 

3  H.  L.  Ca.  794;    Be  BeUis's  Trusts,  infant  was  then  entitled  to  an  estate 

5  Ch.  D.  504.     The  foregoing  are  cases  tail,  passed  the  legal  estate  in  lands  of 

of  trust  estates.     The  following  are  cases  which  the  devisor  was  mortgagee  in 

of  mortgage,  Duke  of  Leeds  v.  Munday,  fee  ;     see    Burdus   v.    Dixon,    4   Jur. 

3  Ves.  348 ;   Be  HorsfaU,  M'Clel  &  Y.  N.    S.    967,    where    the   testator   had 

292  j     Doe   d.    Boylance   v.    Lightfoot,  attempted    to    make    the    mortgaged 
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CHAP.  XXVI. 


Devise  con- 
fined to 
mortgages  in 
which  the 
devisor  had 
the  beneficial 
interest. 


limitations  (i) ;  or  a  trust  for  sale  (m)  ;  or  for  a  charity  {v),  or  for  the 
separate  use  of  a  married  woman  (w),  or  for  an  unascertained 
class  (x) ;  or  words  of  severance  making  the  devisees  tenants  in 
common,  with  a  clause  of  accruer  amongst  them  {y),  the  mortgage 
or  trust  lands  will  not  pass.  And  considering  the  inconvenience 
arising  from  the  devolution  of  a  trust  estate  in  shares,  it  would 
seem  that  the  words  of  severance  alone  are  sufficient  to  exclude  it 
from  a  general  devise  (z). 

And  it  is  wholly  immaterial  whether  the  testator  has  other 
lands  to  which  the  devise  can  be  applied  or  not ;  for  in  these 
cases  the  Courts  have  not  adopted  the  principle  applicable  to 
reversions,  that,  where  there  are  other  lands,  to  which  the  incon- 
sistent limitations  can  be  referred,  they  apply  exclusively  to  those 
lands,  reddendo  singula  singulis  (a). 

In  Ex  parte  Morgan  (b),  Lord  Eldon  held,  that  lands  of  which 
the  testator  had  merely  the  legal  estate,  as  heir  at  law  of  the 
preceding  mortgagee,  did  not  pass  under  a  devise  to  trustees  of 
"  all  such  real  estates  as  are  now  vested  in  me  by  way  of  mortgage, 
the  better  to  enable  them  my  said  trustees,  and  the  survivor  of 
them,  and  the  executors  and  administrators  of  such  survivor,  to 
recover,  get  in  and  receive  the  principal  monies  and  interest, 
which  may  be  due  thereon." 

As  Mr.  Jarman  remarks  (c) :  "  The  rule  under  consideration,  of 
course,  does  not  deny  the  power  of  a  testator  to  limit  estates 
vested  in  him  as  mortgagee  or  trustee  to  uses  in  strict  settlement, 
or  in  any  other  manner  equally  inconsistent  with  a  due  regard 
to  the  testator's  duty  as  mortgage  creditor  or  trustee  :  it  merely 
refuses  to  see  an  intention  so  to  do  in  a  general  devise.  Should 
a  testator  unequivocally  devise  an  estate  vested  in  him  as  mortgagee 
or  trustee  in  the  manner  suggested,  the  intention  must  prevail ; 
and  it  would  be  left  to  the  persons  who  may  become  damnified 


property  his  own,  by  «■  pretended  sale 
to  another,  who  was  a  trustee  for  the 
testator,  and  the  legal  estate  was  held 
to  pass  notwithstanding  the  uses  and 
trusts. 

(t)  Per  Lord  Eldon,  Braybroke.  v. 
Inskip,  8  Ves.  at  p.  434. 

(u)  Ex  parte  Marshall,  9  Sim.  555. 

(v)  Att.-Qen.  v.  Vigor,  8  Ves.  256. 

(w)  LindseU  v.  Thacker,  12  Sim.  178. 
See,  however,  per  Kindersley,  V.-C , 
Levns  v.  Mathews,  L.  K.,  2  Eq.  at  p.  180. 

(x)  Be  Finney's  Estate,  3  Gif.  465. 

(y)  Thirtle  v.  Yavghan,  2  W.  E,. 
632,  24  L.  T.  5  ;  Martin  v.  Laverton,  L. 


R.,  9  Eq.  563  ;  Ee  Franklyn,  W.  N. 
1888,  p.  217. 

(z)  Martin  v.  Laverton,  L.  B.,  9  Eq. 
at  p.  668,  per  Malins,  V.-C.  Ex  parte 
Whiteaore,  1  Sand.  Uses,  359,  n.,  is 
sometimes  cited  contra,  but  the  devise 
contained  the  words  "  mortgages  and 
securities,"  to  which  vide  infra. 

(a)  5  C3i.  D.  p.  508,  notwithstanding 
3  Ch.  D.  156. 

(6)  10  Ves.  101.  And  see  Re  Smith's 
Estate,  4  Ch.  D.  70 ;  Re  MorUy's  WiU, 
10  Hare,  293. 

(c)  First  ed.  p.  646. 
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by  such  a  proceeding,  to  obtain  satisfaction  out  of  the  estate  of  the    chap.  xxvi. 
deceased  testator  "  (d). 

Whether  lands  held  by  a  testator  as  mortgagee  will,  in  cases  not  Words 
affected  by  recent  legislation,  pass  by  the  words  "  mortgages  "  and°"  ae^^^ 
or  "  securities  for  money,"  has  been  the  subject  of  much  con-  curities  for 
troversy.    The  affirmative  was  supposed  to  have  been  decided  the  legal 
in  the  early  case  of  Crips  v.  Grysil  (e) ;  and  although  on  an  examina-  estate. 
tion  of  the  record  (/),  it  appeared  that  the  will  contained,  in  addition 
to  the  word  "  mortgages,"  other  expressions  more  unequivocally 
applying  to  the  land,  yet  the  ratio  decidendi  was  that  the  word 
"  mortgages  "  made  a  good  devise  of  the  lands.    And  it  is  now 
settled  that  the  words  "  mortgages,"  "  securities  for  money,"  and 
similar  expressions,  will  comprise  the  entire  benefit  of  the  mortgage 
security  (including  the  inheritance  in  the  lands  (9)),  unless  a  con- 
trary intention  appears  by  the  context ;    and  that  the  fact  of 
those  words  being  found  among  terms  descriptive  exclusively  of 
personal  estate  (A) ,  and  followed  by  a  limitation  to  executors  and 
administrators  only,  and  not  to  heirs,  or  by  a  charge  of  debts 
and  legacies  («'),  or  a  trust  for  sale  (/),  or  for  several  as  tenants  in 
common  (k),  will  not  affect  the  construction.   The  broad  principle 
is,  that  the  testator  meant  to  substitute  the  object  of  his  bounty 
in  his  own  place  as  mortgagee,  and  to  enable  him  to  enforce  pa)rment 
of  the  mortgage  money  by  giving  him  the  legal  estate  in  the 
mortgaged  lands  (l). 


(d)  The  reader  will  remember  that 
such  a  devise  as  that  above  suggested 
is  now  inoperative  (infra  p.  989).  In 
cases  governed  by  the  old  law,  if, 
after  a  contract  for  sale,  but  before 
completion,  the  vendor  dies  leaving  an 
infant  heir,  or  having,  by  will  executed 
before  the  date  of  the  contract,  devised 
the  estate  to  a  person  incompetent  to 
convey,  the  vendor's  estate  will  not 
have  to  bear  the  costs  of  the  suit 
rendered  necessary  to  complete  the 
conveyance,  Hanson  v.  Lake,  2  Y.  & 
C.  C.  C.  328;  Hinder  v.  Streeten,  10 
Hare,  18,  16  Jur.  650 ;  Se  Manchefter 
and  Southport  Railway  Company,  19 
Beav.  365 ;  Bannerman  v.  Clarke-,  3 
Drew.  632 ;  overruling  Prytharch  v. 
Havard,  6  Sim.  9 ;  Midland  Counties 
Eailway  Company  v.  Westaymh,  11  Sim. 
57  ;  Eastern  Counties  Bailway  Company 
V.  TuffneU,  3  Rail.  C.  133.  But  if  after 
contract  to  sell  the  vendor  execute 
such  a  will,  the  costs  of  suit  will  be 
thrown  on  his  estate,  Wortham  v.  Lord 
Dacre,  2  K.  &  J.  437;  Purser  v. 
Darby,  4  ib.  41. 


(e)  Cro.  Car.  37. 

(/)  See  9  B  &  Cr.  at  p.  282. 

{g)  See  Renvoize  v.  Cooper,  6  Mad. 
371  ;  Silberschildt  v.  Sc^iott,  3  V.  &  B. 
45,  per  Sir  W.  Grant;  Re  Walker's 
Estate,  21  L.  J.  Ch.  674;  Knight  v. 
Robinson,  2  K.  &  J.  503 ;  Rippen  v. 
Priest,  13  C.  B.  N.  S.  308;  Garnham 
V.  Skipper,  54  L.  T.  940 ;  but  the  old 
case  of  Wilkinson  v.  Merryland,  Cro. 
Car.  449,  is  contra. 

(A)  Renvoize  v.  Cooper,  6  Mad.  371 ; 
Re  King's  Mortgage,  5  De  G.  &  S.  644. 

(i)  Re  Field,  9  Hare,  414  ;  Re  King's 
Mortgage,  5  De  G.  A;  S.  644  ;  Rippen  v. 
Priest,  13  C.  B.  N.  S.  308 ;  Knight  v. 
Robinson,  2  K.  &  J.  503. 

{))  Ex  parte  Barber,  5  Sim.  451. 

(k)  Ex   parte    Whiteacre,    Rolls,    22 . 
July,  1807,  1  Sand.  Uses  and  Trusts, 
359,  n. 

(I)  The  special  grounds  relied  on  in 
Ex  parte  Barber,  5  Sim.  451,  and  Mather 
V.  Thomas,  6  Sim.  115,  were  therefore 
not  essential.  Silvester  v.  Jarman,  10 
Pri.  78,  and  Qalliers  v.  Moss,  9  B.  &  Cr 
267,   are   overruled :    so  is   Ex  parte 


976 


DEVISES    BY   MORTGAGEES   AND   TRUSTEES. 


CHAP.  XXVI. 

Devise  "  that 
A.  shall  re- 
ceive money 
on  mort- 
gage," or  "  on 
securities." 


Gift 

"  money  on 

securities." 


Gift  of  real 
and  personal 
estates,    n 
tru3t  to  sell 
and  get  in. 


But  further,  in  Doe  d.  Guest  v.  Bennett  (m),  where  a  testator 
made  his  will  as  follows  :  "  I  leave  my  wife  to  receive  all  monies 
upon  mortgages  and  on  notes  out  at  interest,  and  at  her  decease 
I  leave  my  niece  to  pay  my  wife's  debts  and  to  take  all  that  re- 
mains of  my  property,  land  or  personal  property  "  :  the  Court  of 
Exchequer  held  that  the  wife  took  the  legal  estate  in  the  mortgaged 
property. 

And  in  Re  Arrowsmith's  Trusts  (n),  a  mortgagee  in  fee  devised 
to  a  trustee  aU  his  real  and  personal  estate  in  trust,  at  the  death 
of  his  wife,  to  get  in  all  debts  owing  to  him  on  any  security  ;  it  was 
held  by  K.  Bruce  and  Turner,  L.JJ.,  that  the  legal  estate  in  the 
mortgaged  property  passed  to  the  trustee,  that  construction  being 
necessary  to  give  full  dominion  over  the  mortgaged  estate  for  the 
purpose  of  carrying  into  execution  the  trusts  of  the  will. 

Sir  E.  Kindersley,  however,  held  that  the  legal  estate  did  not 
pass  by  a  gift  of  "  money  in  the  funds  and  on  securities."  He 
thought  Doe  v.  Bennett  was  distinguishable ;  but  if  it  was  meant 
that  a  legatee  who  was  to  receive  the  money  was  also  to  take 
the  legal  estate,  he  could  not  concur  (o).  If  that  principle  were  to 
be  carried  out,  it  would  apply  to  a  case  where  a  testator  merely 
left  his  personal  estate  to  his  executors,  it  being  obviously  his 
intention  in  that  case  that  they  should  receive  the  mortgage 
money  {p).  But  hitherto  the  principle  has  been  confined  to  cases 
where  the  intention  has  been  expressed. 

As  already  stated,  a  general  devise  of  real  estate  on  trust  for 
sale  will  not  include  the  legal  estate  in  mortgaged  property  (q). 
But  where  the  real  and  personal  estates  are  devised  and 
bequeathed  together,  expressly  in  trust  to  sell  and  get  in,  the 
trustees  cannot  execute  these  trusts  as  regards  the  personalty 
without  having  dominion  over  the  mortgaged  estate  ;  and,  though 
it  has  never  been  so  held,  there  is  a  strong  inclination  to  say  that 
the  express  trust  to  sell  and  get  in  the  personalty,  neutralizes  the 
restrictive  effect  which  the  trust  for  sale  would  otherwise  have 
upon  the  devise  of  real  estate,  and  to  hold  that  thus  the  latter 
devise  carries  the  mortgaged  estate  (r). 


Oorfett,  19  L.  J.  Ch.  173,  unless  it  can 
be  distinguished  on  the  ground  that  the 
security  was  in  the  form  of  a  trust  for 
sale,  sed.  qu. 

(m)  6  Exoh.  892. 

(n)  27  L.  J.  Ch.  704. 

(o)  But  see  per  Grant,  M.R.,  Silher- 
schildt  V.  achiott,  3  V.  &  B.  49. 

(p)  Be  Cantley  (or  Cautley),  22  L.  J. 
Ch.  391. 


(S)  Ante,  p.  974. 

(r)  See  per  Jessel,  M.R.,  Lysaght  v. 
Edwards,  2  Ch.  D.  at  p.  515,  and  Re 
Smith's  Estate,  4  Ch.  D.  at  p.  72  ("  what- 
ever might  have  been  the  case  if  the 
mortgage  money  had  belonged  to  the 
testator  in  his  own  right  ") ;  and  per 
Shadwell,  V.-C,  Ex  parte  Barber,  5 
Sim.  at  p.  455,  where  however  the  word 
"  securities  "  occurred. 
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But  a  gift  of  the  real  and  personal  estate  charged  (as  in  Re    chap.  xxvi. 
Arrowsmith's  Trusts)  with  debts,  or  charged  with  debts  and  legacies,   „.,     ,      , 
but  not  aided  by  express  mention  of  "  mortgages,"  or  "  securities,"  and  personal 
nor  by  an  express  trust  to  sell  and  get  in  the  personalty,  will  not  to  d'Xs?''^^''' 
include    the    mortgaged   estate.     Thus,    in  Doe  d.    Roylance   v. 
Lightfoot  (s),  where  a  mortgagee  devised  all  his  real  and  personal 
estates    after   payment    of   his   debts    and   legacies    to   A.    and 
B.   as  tenants  in  common  in  fee  ;    it  was  held,  that  the  legal 
estate  did  not  pass  by  the  will,  on  the  ground  that  the  testator 
could  not  have  intended  that  estates  should  pass  of  which  he 
was  seised  only  as  mortgagee,  but  only  those  which  he  had  power 
to  subject  to  his  debts  and  legacies,  namely,  those  which  were 
equitably  as  well  as  legally  his  own. 

A  decision  which  at  first  sight  seems  opposed  to  this  was  made  Be  Stevens' 
in  Re  Stevens'  Will  (t),  where  a  mortgagee  in  fee  directed  all  her 
debts  to  be  paid ;  she  then  gave  several  pecuniary  legacies,  and 
as  to  all  the  rest  and  residue  of  her  real  and  personal  estate  and 
effects,  she  gave  the  same  to  J.  for  her  own  absolute  use  and 
benefit,  and  appointed  other  persons  executors  :  GifEard,  V.-C, 
decided  that  the  legal  estate  passed  to  J.,  but  the  decision  seems 
to  have  turned  on  the  admissions  made  during  the  argument  (u). 

Since  Re  Stevens'  Will  the  authority  of  Doe  v.  Lightfoot  has 
been  fully  recognized  (v)  ;  and  in  Re  Packman  and  Moss  (w), 
where  a  mortgagee  gave  and  bequeathed  all  his  property,  real  and 
personal,  to  trustees  (whom  he  appointed  executors)  upon  trust, 
first,  to  pay  debts,  and  as  to  the  residue  on  certain  trusts  for  his 
wife  and  children,  Sir  G.  Jessel  decided  that  the  legal  estate  did 
not  pass,  on  this,  among  other  grounds,  that  the  testator's  debts 
could  only  be  paid  out  of  his  own  property. 

Mr.  Jarman  continues  (x)  :   "  Hitherto  the  point  of  construction  Mortgage 
under  consideration  has  been  viewed  in  reference  to  mortgages  in  jnoMed  in  a 
fee.    With  respect  to  mortgages  for  terms  of  years,  it  is  conceived  general 
they  fall  under  the  principle  established  by  Rose  v.  Bartlett  (y),  that 
leaseholds  for  years  will  not,  under  the  old  law,  pass  by  a  general 
devise  of  lands,  unless  the  testator  have  no  freeholds  on  which  it 
might  operate.     If  there  be  no  such  lands,  or  the  will  be  subject 

(s)  8  M.  &  W.  553.     The  statement  edition,  p.  653. 

of  the  devise  is  taken  verbatim  from  (v)  By  Jessel,  M.Er.,  Se  Bellis's  Trusts, 

the  report.     The  tenancy  in  common  5  Ch.  D.  at  p.  509. 

was  not  adverted  to.  {w)  1    C!h.    D.    214.     See    also    Re 

(t)  L.  R.,  6  Eq.  597.  HorsfM,  M'O.  &  Y.  292. 

(u)  See  the  examination  of  the  case  (x)  First  ed.  p.  650. 

in  the  4th  edition  of  this  work,  p.  701,  (y)  See  ante,  p.  962. 
and  (shghtly  abbreviated)  in  the  5th 

J.— VOL.  I.  62 
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Rule  as  to 
copyholds. 


As  to  devises 
of  lands  con- 
tracted to  be 
sold  by 
testator. 


Difference 
between  a 
vendor  and  a 
mere  trustee. 


to  the  new  law,  and  if  the  devise  contain  nothing  inconsistent, 
and  there  be  no  specific  bequest  which  will  carry  the  legal  interest 
in  the  mortgage  term,  it  is  clear  that  such  interest  will  pass  under 
a  general  devise.  The  question,  however,  could  hardly  arise  on 
the  mere  legal  interest,  since  it  would  vest  primarily  in  the 
executor,  or  the  administrator  cum  testamento  annexo,  as  part  of 
the  testator's  personal  estate,  and  it  is  unlikely  that  the  legatee 
would  claim  his  assent  to  the  bequest,  unless  there  was  ground  to 
contend,  that  the  bequest  included  the  beneficial  interest. 

"  Estates  of  copyhold  tenure,  held  by  the  testator  in  the  character 
of  mortgagee  or  trustee,  are  not  distinguishable  from  freeholds,  in 
regard  to  the  effect  of  a  general  devise,  whether  the  wiU  is  subject 
to  the  old  or  new  law ;  supposing,  of  course,  that  its  antiquity 
is  not  such  as  to  exempt  it  from  the  operation  of  the  act  of  55  Geo.  3, 
c.  192,  which  first  dispensed  with  the  necessity  of  a  surrender  to 
the  use  of  the  wiU,  in  regard  to  testators  dying  after  the  passing  of 
the  act. 

"  It  has  been  sometimes  a  question  [under  the  old  law  (z)\, 
how  far  the  principle  which  governs  the  construction  of  devises  of 
lands  vested  in  a  testator  as  mortgagee  or  trustee,  applies  to  property 
which,  belonging  to  him  beneficially,  he  has  contracted  to  sell ; 
for  though  in  such  cases  the  testator  is,  in  the  event  of  the  contract 
being  carried  into  efEect,  a  trustee  for  the  purchaser,  yet,  as  this 
may  not  happen,  and  consequently  the  property  may  remain 
unconverted,  the  trust  is  of  a  qualified  and  contingent  nature. 
-It  has  been  decided  (a),  however,  that  if  a  testator,  after  having 
contracted  for  the  sale  of  an  estate,  devises  it  as.  All  that  his 
estate  called  A.,  which  he  had  contracted  to  sell,  the  efEect  is 
to  vest  in  the  devisee  the  legal  estate  only,  for  the  purpose  of 
enabling  him  to  carry  the  contract  into  effect  for  the  benefit  of 
the  executor,  and  does  not  entitle  the  devisee  to  the  purchase-money. 
It  is  conceived,  however  (though  the  point  did  not  arise  in  the 
case  referred  to),  that  if  from  any  circumstances,  the  contract 
had  proved  not  to  be  binding  on  or  had  been  rescinded  by  the 
testator,  the  devisee  would  have  been  entitled  to  the  land,  and 
this  (as  already  hmted)  constitutes  a  difference  between  the  case, 
and  that  of  a  dry  mortgage  and  trust  estate,  which  renders  the 
construction  that  has  been  applied  to  the  latter,  to  a  certain 
extent,  inapplicable  to  the  former.    Thus,  in  the  case  of  Wall  v. 

(z)  As  to  the  law  since  1881,  seepost,      W.  499,  Sug.  Law  of  Prop.  223,  ante 
P-  984-  p.  163.  f         '  . 

{a)  Knollys  v.  Shepherd,  cited  1  J.  & 
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Bright  (&),  where  a  testator,  after  having  contracted  for  the  sale  of    chap.  xxvi. 
an  estate,  devised  all  his  lands  to  trustees,  upon  trust  to  sell, 
with  the  usual  powers  to  give  discharges  to  purchasers.  Sir  T. 
Plumer,  M.R.,  held,  that  the  contracted  for  property  passed  by 
the  devise  (c). 

"  In  this  case,  the  construction  adopted  by  the  Court  was  very  Remarks 
convenient,  as  it  enabled  the  devisees,  in  performance  of  the  ^°Briqu'^ 
testator's  contract,  to  convey  the  estate  to  the  purchaser,  which 
otherwise  would  have  descended  to  an  infant,  who,  in  the  then 
state  of  the  law,  could  not,  even  with  the  aid  of  the  Court  of 
Chancery,  have  made  an  effectual  conveyance  to  the  purchaser. 
Still,  however,  it  is  to  be  remembered,  that  a  trust  for  sale  was  no 
less  inappropriate  to  property  which  had  been  actually  sold,  than  a 
devise  in  strict  settlement,  or  any  other  such  limitations  would 
have  been,  though,  as  it  confers  on  the  trustees  an  estate  in  fee, 
it  happened  to  be  more  convenient ;  and  much  of  the  reasoning 
of  the  M.R.  would  have  applied,  if  the  devise  had  been  such  as 
to  have  rendered  it  impossible  for  the  devisees,  without  the  aid  of 
the  Court  [d),  to  make  an  effectual  conveyance  to  the  purchaser. 
He  does,  however,  more  than  once  advert  to  the  convenience 
attending  the  construction  in  the  particular  case  ;  and  the  prudent 
practitioner,  knowing  the  influence  which  such  considerations, 
whether  acknowledged  or  not,  do  often  exert  in  questions  of  this 
nature,  will  hesitate  too  readily  to  assume  the  application  of  the 
same  doctrine  to  cases  in  which  a  different  result  would  follow. 
Nor,  indeed,  does  it  seem  to  be  altogether  inconsistent  with  sound 
principles  of  construction,  especially  that  rule  which  has  been  the 
subject  of  discussion  in  the  present  chapter,  that  the  fact  of  the 
devise  being  such  as  to  enable  the  devisee  to  carry  the  testator's 
contract  into  effect  or  not,  should  have  some  weight  in  deter- 
mining whether  it  was  intended  to  apply  to  the  property  "  (e). 

But,  as  pointed  out  by  Sir  G.  Jessel  (/),  if  the  contract  is  a  i£  tj^e  eon- 
valid  one,  binding  on  both  parties,  and  continues  such  at  the  time  tract  is  valid 

of  the  vendor's  death,  no  subsequent  event  can  affect  the  question  ;  vendor's 

death,  he  is 
(5)  1  J.  &  W.  494.  6  Sim.  517  ;    so  that  this  construction   a  trustee. 

(c)  The  lengthy  quotation  from  the  (as  was  observed  by  Jessel,  M.B.,  2  Ch. 
M.R.'s  judgment  given  by  Mr.  Jarman,  D.  at  p.  520)  could  not  be  maintained 
is  omitted,  as  the  question  is  gradually  where  the  proceeds  of  the  real  estate  and 
losing  its  practical  interest.  the  personal  estate  were  given  bene- 

(d)  1  Will.  4,  0.  60.  ficially  to  different  persons.     In  Wall  v. 

(e)  In  such  a,  case  the  purchase-  Bright  the  personal  and  real  estate 
money  would  be  payable,  not  to  the  were  given  to  the  same  trustees  upon 
trustees  by  virtue  of  the  devise,  but  to       trust  for  conversion 

the  executors  as  part  of  the  personal  (/)  2  Ch.  D.  at  p.  507. 

estate  of  the  testator,  Eaton  v.  Sanxter, 

62-2 
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CHAX.  XXVI. 


Lysaght  v. 
Edwards. 


the  property  is  converted,  and  the  vendor  is  a  constructive 
trustee ;  not  a  bare  trustee,  for  he  has  a  beneficial  interest  left 
in  him,  viz.  a  lien  or  charge  on  the  estate  for  the  security  of 
the  purchase-money  (gr),  but  still  a  trustee.  Therefore,  where  [h) 
a  testator  by  his  will,  dated  1873,  devised  all  his  real  estate  to 
A.  and  B.  on  trust  to  sell,  and  devised  the  real  estate  which  at 
his  death  might  be  vested  in  him  as  trustee  to  A.,  and  afterwards 
entered  into  a  valid  contract  to  sell  part  of  his  real  estate,  it  was 
held  by  Sir  G.  Jessel,  M.R.,  that  this  part  passed  by  the  devise 
of  trust  estates.  He  acquiesced  in  the  decision  in  Wall  v.  Bright, 
because,  viewing  the  testator  as  being  entitled  to  the  estate  simply 
as  a  security  for  his  purchase-money,  he  thought  the  trustees 
could  not  execute  the  trusts  expressly  annexed  to  the  personal 
estate  unless  they  had  the  legal  estate ;  but  he  dissented  from 
Sir  T.  Plumer's  definition  of  the  position  of  a  vendor  pending 
the  completion  of  the  contract.  The  sole  question  was,  did  a 
valid  contract  exist  at  the  testator's  death ;  if  the  title  proved 
bad,  he  agreed  there  was  no  conversion  and  no  trust ;  but  that 
was  because  in  contemplation  of  equity  there  was  in  that  case  no 
valid  contract  {i) ;  but  whether  the  purchaser  was  able  to  pay 
or  not  was  immaterial ;  if  a  contract  valid  at  the  vendor's  death 
was  cancelled  for  non-payment  of  the  purchase-money  after  his 
death,  or  for  any  other  cause  not  affecting  the  original  validity 
of  the  contract,  the  conversion  was  not  therefore  undone  or  the 
consequent  trusteeship  annulled. 


ig)  In  Goold  v.  Teague,  5  Jur.  N.  S. 
116,  it  was  held  that  such  a  lien  did 
not  pass  by  a  bequest  of  securities  for 
money.  But  the  case  is  questioned, 
Sug.  V.  &  P.  p.  684.  See  also  per 
Chitty,  J.,  Calhw  v.  Callow,  42  Ch.  D. 
550. 

{k,)  Lysaght  v.  Edwards,  2  Ch.  D.  499. 
In  Purser  v.  Darby,  4  K.  &  J.  41,  the 
testator,  after  contracting  to  sell  an 
estate,  specifically  devised  it,  so  that,  of 
course,  it  could  not  pass  by  a  devise  of 
his  mortgage  and  trust  estates  contained 
in  another  part  of  the  will.  But  it 
was  said  by  Wood,  V.-C,  that  he  had 
held — and  the  decision  had  been  since 
affirmed — "  that  where  there  is  merely 
a  constructive  and  not  an  express  trust, 
a  devise' of  trust  estates  does  not  super- 
sede the  necessity  of  a  decree."  The 
decision  referred  to  by  the  V.-C. 
appears  not  to  be  reported.  Th* 
meaning  of  the  dictum  is  supposed  by 
Jessel,  M.B.,  to  be  only  that  where  a 
person  under  disability  would  take  the 


estate  if  the  contract  were  not  estab- 
lished in  a  court  of  equity,  there  the 
purchaser  cannot  safely  complete 
without  establishing  the  validity  of  the 
contract  by  decree  :  2  Ch.  D.  at  p.  511. 
And  generally  a  vesting  order  will  not 
be  made  under  the  Trustee  Acts  without 
suit,  Re  Carpenter,  Kay,  418,  approved 
by  the  Court  of  Appeal  in  JJe  Colling, 
32  Ch.  D.  333.  But  it  is  otherwise 
where  the  purchase-money  has  been 
paid.  Be  Cuming,  L.  R.,  5  Ch.  72 ; 
Be  Crowe's  Mortgage,  L.  R.,  13  Eq.  26  ; 
Be  BusselVs  Estate,  12  Jur.  N.  S.  224. 
In  the  last  case  reliance  was  also  placed 
on  the  sale  being  compulsory  ;  sed.  qu. 
(i)  "  But  assuming  the  purchaser  to 
know  this,  he  might  very  well  be  in 
doubt  whether  he  had  an  enforceable 
title,  and  might  therefore  make  his  will 
with  a  dubious  aspect."  (Note  by  Mr. 
Vincent  in  the  4th  edition  of  this 
work.  "  Purchaser "  is  no  doubt  a 
misprint  for  "  vendor.") 
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But  where  the  purchase  has  been  completed  by  payment  of  the    chap,  xxvi. 
purchase-money  and  delivery  of  possession,  though  the  deed  of  Bigynction 
conveyance  has  not  passed  the  legal  estate,  the  vendor  is  in  the  where  pur- 
position  of  a  bare  trustee,  and  there  is  no  difficulty  in  holding  paid  and 

that  a  general  devise  of  lands  by  the  vendor  in  a  manner  incon-  possession 

...  .  ffiven. 

sistent  with  his  duties  as  trustee  (charged,  for  instance,  with  the 

payment  of  his  debts)  wiU  not  include  the  legal  estate  (k). 

As  Mr.  Jarman  points  out  (l),  "  Where  a  mortgage  in  fee  is  fore-  Effect  on  de- 
closed  subsequently  to  the  making  of  a  wiU,  it  is  clear  that  the-  mortgagee  of 

equity  of  redemption  so  acquired  will  not  pass  by  a  wiU  made  before  subsequent 
,  ^  '^  •'  foreclosure, 

and  not  republished  on  or  since  the  Ist  of  January,  1838  ;   and  it 

has  been  determined,  that  the  period  of  foreclosure  is  the  date  of 
the  final  order  of  the  Court,  following  default  of  payment  on  the 
day  appointed,  and  not  the  date  of  the  decree  (m).  But  though 
the  equity  of  redemption  subsequently  acquired  by  foreclosure, 
will  not  pass  by  the  will,  it  is  clear  that  the  devise  of  the  legal 
estate  takes  efiect,  notwithstanding  the  mere  acquisition  of  the 
equity  of  redemption,  by  this  or  any  other  means.  Where,  how- 
ever, such  equity  is  purchased  by  the  mortgagee,  and  he  and  the 
mortgagor  in  the  usual  manner  join  in  conveying  the  property 
to  a  releasee  to  uses,  to  prevent  dower,  for  the  benefit  of  the  former, 
the  devise,  being  in  a  will  which  is  subject  to  the  old  law,  will  be 
revoked  (w). 

"  In  one  instance  (o)  Sir  W.  Grant  held,  that  an  estate  devised 
after  foreclosure  passed  by  a  description  applicable  to  it  only  as 
a  mortgage  ;  his  Honor  thinking  that  the  intention,  though 
inaccurately  expressed,  appeared  upon  the  whole  will  to  give  the 
interest  in  the  land.  And  Sir  L.  Shadwell,  V.-C,  recently  came  to 
the  same  conclusion,  upon  the  same  devise  (p).  This  was  simply 
a  question  of  intention,  as  the  testator  might,  of  course,  if  he  chose, 
continue  to  describe  it  as  mortgaged  property  ;  and  it  would  pass, 
unless  an  intention  appeared  that  the  devisee  should  be  entitled 
only  in  case  it  retained  its  mortgage  character.  [But  a  mere 
general  devise  of  '  all  estates  whereof  he  is  seised  as  mortgagee,' 
by  a  testator,  who  afterwards  purchases  the  equity  of  redemption, 
shows  no  such  intention.     The  result  here  is  ademption  (q).] 

"  It  is  obvious  that  the  question,  whether  lands  are  comprised 
in  a  general  devise,  must  frequently  depend  on  the  fact,  whether 

(k)  Dimes  v.  Grand  Junction  Canal  (o)  SiWerschildi  v.  Schiott,  3  V.  &  B. 

Company,  9  Q.  B.  469,  3  H.  L.  Ca.  794.  45. 

{I)  First  ed.  p.  654.  (j>)  Le  Oros  v.  Cockerdl,  5  Sim.  384. 

(m)  Thompson  v.  Grant,  4  Mad.  438.  (g)   Yardley  v.  Holland,  L.  R.,  20  Eq. 

(n)  Ante,  p.   IGl.  428. 
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Inquiry 

whether 

equity  of 

redemption 

be  barred, 

material, 

when. 

As  to  mort- 
gages in  fee : 

—  mortgages 
for  years. 


the  testator  had  or  had  not  at  the  time  acquired  the  equity  of 
redemption  by  length  of  possession  and  non-recognition  of  any 
adverse  title  (r).  A  question  of  this  kind  occurred  on  the  wiU  of 
Sir  George  Downing  (s) :  and  it  was  held,  that  lands  comprised 
in  a  certain  old  mortgage  in  fee,  purchased  by  the  testator,  passed 
under  a  general  devise  :  it  being  considered,  that  from  the  length 
of  possession,  under  the  circumstances,  a  release  of  the  equity  of 
redemption  was  to  be  presumed  (t). 

"  With  respect  to  mortgages  for  years  the  question  would  be 
somewhat  different ;  the  point,  if  material  at  all,  being,  whether 
the  equity  of  redemption  was  acquired,  not  at  the  date  of  the 
will,  but  at  the  testator's  decease  ;  since  they  would  pass  under 
a  bequest  of  property  of  that  denomination,  to  which  they 
belonged  at  the  latter  period.  Thus,  suppose  a  will  to  contain  a 
bequest  of  mortgages  to  A.,  and  of  leaseholds  generally  to  B.,  a 
mortgage  for  years,  which  was  redeemable  at  the  date  of  the 
will,  and  which  would  at  that  period  have  passed  under  the  former 
bequest,  having  become,  by  continued  possession  in  the  lifetime 
of  the  testator,  or  by  express  contract,  irredeemable,  would, 
by  this  change  in  the  nature  of  the  property,  pass  under 
the  bequest  of  the  "leaseholds.  Such,  it  may  be  collected,  was 
the  opinion  of  Lord  Eldon  in  Att.-Gen.  v.  Vigor  {u) ;  and  it  seems 
necessarily  to  result  from  the  acknowledged  principle,  that  a 
genieral  bequest  of  chattels  of  a  particular  species,  carries  all 
the  chattels  of  that  kind,  which  the  testator  is  possessed  of  at 
the  time  of  his  decease.  And  the  same  principle,  of  course, 
would  apply  even  to  mortgages  in  fee,  if  the  wiU  containing  the 
devise  in  question  were  made  or  republished  on  or  since  the  1st 
of  January,  1838." 


Vendor  and         Secondly,  as  to  trust  or  mortgage  estates  vested  in  persons 

Act,°^874.        ^^°  ^"^^^  between  the   7th   of  August,    1874,   and  the   1st   of 

January,   1882,  when  the  Conveyancing  and  Law  of  Property 

Act,  1881,  came  into  operation.      By  the  Vendor  and  Purchaser 


(r)  Now  see  stat.  3  &  4  Will.  4,  o. 
27,  s.  28,  and  1  Vict.  o.  28  ;  2  Hayes's 
Introd.,  5th  ed.  275  and  282  ;  37  &  38 
Vict.  i;.  57,  s.  7. 

(s)  Att.-Gen.  v.  Bowyer,  3  Ves.  714, 
5  ib.  300 ;  Att.-Gen.  v.  Vigor,  8  Ves. 
256.  See  also  Burdus  v.  Dixon,  4  Jur. 
N.  S.  967,  ante,  p.  973,  u.  (s). 

{t)  In  Re  Loveridge,  Drayton  v. 
Loveridge,  [1902]  2  Ch.  859,  and  Me 
Loveridge,    Pearce   v.  Marsh,    [1904]    1 


C5i.  518,  the  question  arose  on  two 
successive  intestacies.  At  the  death 
of  the  mortgagee  the  equity  of  redemp- 
tion was  not  statute  barred,  and  it 
was  held  that  the  land  passed  as  person- 
alty to  his  next  of  kin ;  the  statutory 
period  expired  during  the  Ufetime  of 
one  of  the  next  of  kin,  and  it  was  held 
that  his  moiety  of  the  land  descended 
to  his  co-heiresses. 
(«)  8  Ves.  at  p.  276. 
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Act,  1874,  it  is  enacted  (sect.  4)  that  the  legal  personal  representative  chap.  xxvi. 
of  a  mortgagee  of  freeholds,  or  of  copyholds  to  which  the  mortgagee 
has  been  admitted,  may,  on  payment  of  all  sums  secured  by  the 
mortgage,  convey  or  surrender  the  mortgaged  estate,  whether  the 
mortgage  be  in  form  an  assurance  subject  to  redemption  or  an  assur- 
ance upon  trust ;  and  by  sect.  5  (which  applies  to  deaths  occurring 
between  the  7th  of  August,  1874  and  the  Ist  of  January,  1876)  it  is 
enacted  that  upon  the  death  of  a  bare  trustee  of  any  corporeal  or 
incorporeal  hereditament  of  which  such  trustee  was  seised  in  fee 
simple,  such  hereditament  shall  vest  like  a  chattel  real  in  the  legal 
personal  representative  from  time  to  time  of  such  trustee.  But  this 
section  is  repealed  by  the  Land  Transfer  Act,  1875,  s.  48,  and  in  Land  Trans- 
lieu  thereof  it  is  enacted  that,  as  from  the  1st  of  January,  1876,  upon  f^  4^*^*'  ^^^^' 
the  death  of  a  bare  trustee,  intestate  as  to  any  corporeal  or  in- 
corporeal hereditament  of  which  he  was  seised  in  fee  simple,  such 
hereditament  shall  vest  like  a  chattel  real  in  the  legal  personal 
representative  from  time  to  time  of  such  trustee. 

As  regards  a  mortgagee,  the  power  to  convey  or  surrender  Effect  o£  the 
under  sect.  4  of  the  Vendor  and  Purchaser  Act,  1874,  is  confined  ^\^ 
to  the  single  case  of  payment  of  the  debt ;  it  does,  not  enable  the  mortgagees ; 
legal  personal  representative  to  convey  or  surrender  in  case  of  a 
transfer  (v) ;    nor  does  it  apply  to  the  exercise  of  a  power  of  sale 
in  the  mortgage  deed  (w).    The  effect  of  the  mortgagee's  will  on 
•  the  legal  estate  may  therefore  still  come  in  question.    As  regards 
trust  estates,  the  act  of  1875  apphes  only  when  a  bare  trustee  as  to  trustees, 
dies  intestate.     His  legal  personal  representative  takes  his  estate, 
and  not  merely  (like  the  representative  of  a  mortgagee)  power 
to  convey  it.     If  there  is  no  representative,  the  estate  descends  in 
the  meantime  to  the  heir  (x).    "  Bare  trustee  "  is  not  a  term  of  Who  is  a 
art,  and  its  exact  meaning  in  the  sections  above  quoted  has  not  (^ustee  ? 
been  finally  determined,  but  the  better  opinion  seems  to  be  that 
it  is  intended  to  exclude  a  trustee  with  active  duties  which  have 
not  been  performed,  and  the  performance  of  which  has  not  been 
effectually  dispensed  with.     It  would  therefore  apply  to  a  trustee 
who  has  no  other  duty  than  to  convey  the  trust  estate  at  the  cestui 
que  trust's  direction  {y). 

(v)  Re  Brooks'  Mortgage,  4G  L.  J.  Ch.  see  also  Re  Cunningham  and  Fraylirtg, 

865 ;   Re  Spradbery's  Mortgage,  14  Ch.  [1891]  2  Ch.  567  ;     but  Jessel,  M.R., 

D.  514.  doubted    whether   a    trustee    without 

(u))  Re  White's  Mortgage,  29  W.  R.  interest  was  not  a  bare  trustee,  although 

820.  he    had    active    duties    to    perform, 

{x)  Christie  v.    Ovington,    1    Ch.   D.  Morgan   v.    Swansea    Urban   Sanitary 

279.  Authority,  9  Ch.  D.  582.     See  Dart,  V. 

{y)  Per  Hall,  V.-C,  1  Ch.  D.  at  p.  281  ;  &  P.  ;  Williams,  V.  &  P.  181  n. 
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CHAP.  XXVI.        The  law  with  regard  to  the  devolution  of  trust  and  mortgage 
7~  estates,  as  regards  persons  dying  after  the  31st  of  December, 
Aetjissr'"^  1881,  has  been  put  on  an  entirely  new  footing  by  the  30th  section 
»•  30.  of    the    Conveyancing  Act,    1881,   which    enacts   as  follows  :— 

"  (1)  Where  an  estate  or  interest  of  inheritance,  or  limited  to 
the  heir  as  special  occupant,  in  any  tenements  or  hereditaments, 
corporeal  or  incorporeal,  is  vested  on  any  trust,  or  by  way  of 
mortgage,  in  any  person  solely,  the  same  shall,  on  his  death, 
notwithstanding  any  testamentary  disposition,  devolve  to  and 
become  vested  in  his  personal  representatives  or  representative 
from  time  to  time,  in  like  manner  as  if  the  same  were  a  chattel 
real  vesting  in  them  or  him  ;  and  accordingly  all  the  like  powers 
for  one  only  of  several  joint  personal  representatives,  as  well 
as  for  a  single  personal  representative,  and  for  all  the  personal 
representatives  together,  to  dispose  of  and  otherwise  deal  with 
the  same,  shall  belong  to  the  deceased's  personal  representatives 
or  representative  from  time  to  time,  with  all  the  like  incidents, 
but  subject  to  all  the  like  rights,  equities,  and  obligations,  as  if 
the  same  were  a  chattel  real  vesting  in  them  or  him  ;  and,  for  the 
purposes  of  this  section,  the  personal  representatives  for  the 
time  being  of  the  deceased,  shall  be  deemed  in  law  his  heirs  and 
assigns  within  the  meaning  of  aU  trusts  and  powers  (z).  (2)  Sect. 
4  of  the  Vendor  and  Purchaser  Act,  1874,  and  sect.  48  of  the 
Land  Transfer  Act,  1875,  are  hereby  repealed.  (3)  This  section, 
includiag  the  repeals  therein,  applies  only  in  cases  of  death  after 
the  commencement  of  this  Act." 
Effect  of  The  Conveyancing  Act,  1881 ,  came  into  operation  on  the  1st  of 

January,  1882,  and  inasmuch  as  sect.  30  and  the  repeals  thereby 
effected  apply  only  in  cases  of  death  on  or  after  that  date,  it  follows 
that,  as  regards  deaths  before  that  date,  sect.  4  of  the  Vendor  and 
Purchaser  Act,  1874,  remains  in  force.  Thus,  in  the  case  of  a  sole 
mortgagee  who  died  between  the  7th  of  August,  1874,  and  the 
31st  of  December,  1881,  both  dates  inclusive,  his  personal  repre- 
sentatives have  still  power  to  convey  the  legal  estate  in  the 
mortgaged  property,  but,  until  they  exercise  the  power,  the  legal 
estate  remains  vested  in  the  heir  or  devisee. 

Where  a  sole  trustee  or  mortgagee  has  by  his  wUl  appointed 
executors,  they  are  able  under  the  new  law  to  convey  before 
probate  the  legal  estate  in  all  the  trust  or  mortgaged  hereditaments, 
except   customary   or   copyhold   hereditaments    to    which    their 

(2)  As  to  the  effect  of  these  words,  see  Chap.  XXIV.,  ante,  p.  935. 
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testator  had  been  admitted  (a).     For  executors  derive  their  title    chap.  xxvi. 

under  the  will  and  not  by  virtue  of  the  probate,  which  is  merely 

the  proof  of  their  title.    And  if  all  the  executors  should  die  after 

such  conveyance,  but  without  having  proved  the  wiU,  their  act 

will  stand  good.      Their  title  will,  in  such  a  case,  be  sufficiently 

proved  by  letters  of  administration  of  the  estate  of  their  testator 

with  the  will  annexed  thereto  (b). 

But  a  question  of  some  importance  may  arise,  where  a  sole  Where  there 
trustee  or  mortgagee  has  died  intestate  or  without  having  ap-  gon°i?epre- 
pointed  executors  of  his  will,  as    to  where    the  legal  estate    is  sentativo. 
vested  under  the  present  law  pending    the  grant  of    letters  of 
administration.     This  question  was  raised  by  Sir  J.  Pearson,  J., 
in  Re  Filling's  Trusts  (c),  but  its  decision  was,  under  the  circum- 
stances, rendered  unnecessary ;    his  Lordship,  however,  inclined 
to  the  opinion  that  the  words  of  the  statute  seemed  to  indicate  an 
intention  to  exclude  the  heir  altogether.     It  would  at  all  events 
seem  clear  that  the  heir  cannot  convey,  and  the  proper  course, 
where  there  is  no  representative  of  a  deceased  sole  trustee,  is  to 
obtain  an  order  vesting  the  property  in  new  trustees  for  such 
estate  as  was  vested  in  the  deceased  trustee  at  the  time  of  his 
death  {d). 

Inconvenience  may  also  be  caused  by  a  testator  who  is  sole  Devolution 
surviving  trustee  of  the  will  of  A.,  attempting  by  his  will  to  appoint  °nd^powers. 
special  executors  for  the  purpose  of  executing  the  trusts  of  A.'s 
will  (e). 

The  effect  of  the  section  on  the  devolution  of  trusts  and  powers  General  and 
is  considered  in  Chapter  XXIV.  and  in  the  next  section  of  this  g^^^to^g 
chapter. 

Lands  of  copyhold  or  customary  tenure  were  originally  within  Copyholds  to 
sect.  30  of  the  Conveyancing  Act,  1881  (/),  but  the  Copyhold  Act,  ^as  been 
1887,  enacted  that  it  should  not  apply  to  any  such  land  vested  admitted, 
in  a  trustee  as  tenant  on  the  Court  rolls.     The  act  of  1887  was 
repealed  and  re-enacted  by  the  Copyhold  Act,  1894  (see  sect.  88). 
The  result,  it  seems,  is  that  in  the  case  of  a  sole  trustee  who  was 
admitted  to  land  of  copyhold  or  customary  tenure,  and  died  between 

(a)  Post.  Ir.  498.       Administration,  limited  to 

(6)  Wentw.  Off.  Ex.  82  ;    Brazier  v.  the  trust  property,  may  be  granted  :  In 

Hudson,  8  Sim.  67  ;   see  also  Wank/ord  bonis  Butler,   [1898]   P.   9 ;    In  bonis 

V.  Wankford,  1  Salk.  299.  Ratdiffe,  [1899J  P.  110. 

(c)  26  Ch.  D.  at  p.  433.  (e)  Re  Parker's  Trusts,  [1894]  1  Ch. 

(d)  Re  Rackstraw's  Trusts,  33  W.  R.  707.  " 

559;    Re  WilUams'  Trusts,  36  Ch.  D.  {f)  Re    Hughes,  [1884]  W.   N.   53; 

231  ;    Fairholme  v.  Kennedy,  24  L.  R.       Hall  v.  Bromley,  35  Ch.  D.  642. 
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31st  of  December,  1881,  and  the  16th  of  September,  1887,  the 
land  was  by  the  Copyhold  Act,  1887,  divested  out  of  the  personal 
representative  and  revested  in  the  customary  heir,  or  devisee 
of  trust  estates,  unless  in  the  meantime,  a  conveyance  had  been 
made  by  the  personal  representative  (g).  In  the  case  of  a  sole 
trustee,  who  has  been  admitted,  dying  since  the  16th  of  September, 
1887,  the  land  passes  to  his  customary  heir  or  devisee  as  if  sect. 
30  had  not  been  enacted. 

But  it  seems  that  where  a  sole  trustee  dies  without  having  been 
admitted,  sect.  30  applies  to  the  right  of  admittance,  and  that  it 
vests  in  his  personal  representative  under  that  section  (h). 

It  follows  that  where  a  sole  trustee  has  been  admitted,  he  can 
devise  the  copyholds  if  he  so  desires.  Whether  the  devisee  can 
execute  the  trust  is  another  matter  (i).  Sometimes  a  testator 
devises  his  trust  copyholds  to  the  use  of  such  persons  as  his  trustees 
shall,  within  twenty-one  years  after  his  death,  by  deed  appoint, 
and  in  default  of  and  until  such  appointment,  he  devises  them  to  his 
trustees  (;/). 


Incorporeal 
heredita- 
ments. 

Completion 
of  contracts 
for  sale  of 
realty. 


It  will  be  noticed  that  sect.  30  applies  to  incorporeal  hereditaments. 

The  provisions  of  the  Conveyancing  Act,  1881,  s.  4,  with  reference 
to  the  completion  of  a  contract  for  the  sale  of  realty  where  the 
vendor  has  died  before  completion,  have  been  already  referred  to  (k). 


Land  Trans- 
fer Act,  1897. 


It  seems  clear  that  the  provisions  of  Part  I.  of  the  Land  Transfer 
Act,  1897  (l),  do  not  affect  land  which  is  vested  in  a  person  as  sole 
trustee,  and  that  it  devolves  to  his  personal  representatives,  not 
under  that  act,  but  under  sect.  30  of  the  Conveyancing  Act,  1881 : 
for  in  the  first  place,  the  Land  Transfer  Act,  1897,  is  evidently 
only  intended  to  apply  to  land  which  can  be  disposed  of  by 
will,  and  in  the  second  place,  land  which  devolves  to  personal 
representatives  under  that  act  is  to  be  held  by  them  as  trustees 
for  the  persons  "  beneficially  entitled  thereto." 


(?)  Be  MilW  Trusts,  37  Ch.  D.  312  ; 
40  Ch.  D.  14. 

(A)  Wolstenholme,  Conv.  and  S.  L. 
Acts,  notes  to  section  30. 

(i)  Post,  p.  987,  and  Chap.  XXIV. 

(j)  Prideaux,  Prec.  14th  edition, 
vol.  ii.  p.  538.  As  to  the  object  and 
effect  of  such  a  devise,  see  Hayes  and 
Jarman's  Concise  Forms  of  Wills,  8th 
edition,    p.     121    n.,    where    reference 


is  made  to  Flach  v.  Downing  College, 
17  Jur.  697,  Glass  v.  Richardson,  2 
D.  M.  &  G.  658,  and  to  an  article  by 
Mr.  George  Sweet  in  17  Jur.  pt.  2,  p. 
274,  criticizing  the  decision  in  Flack 
V.  Dovming  College.  See  also  Sol.  J. 
vol.  32,  pp.  556,  674,  690. 

(k)  Ante,  p.  163. 

(I)  Ante,  p.  64. 
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III.— Whether  Trast  can  be  performed  by  Devisee  of  Trust    qhaf.  xxvi. 

Estate. — The  first  edition  of  this  work  contained  some  observations 

by  Mr.  Jarman  (m)  on  the  case,  then  recently  decided,  of  Cooke  v. 

Crawford  (n),  in  which  Shadwell,  V.-C,  decided  that  where  land  Devisee  of 
-1      .      -,  .  T  i-j  ■  trust  cstftto 

was  devised  to  A.,  B.,  and  C.  upon  trust  that  they  or  the  survivors  held  unable 

or  survivor  of  them,  or  the  heirs  of  the  survivor,  should  sell,  a  devisee  y^j™  to^a* 

of  the  survivor  could  not  execute  the  trust :  the  survivor  ought,  purchaser. 

as  the  V.-C.  pointed  out,  to  have  allowed  the  land  to  descend  to 

his  heir,  who  could  have  executed  the  trust.     Mr.  Jarman  thought 

that  the  case  contradicted  previous  opinions  and  practice,  and 

went  "  to  establish  a  rule  most  unconvenient  in  its  operation  "  (o). 

In  Osborne  to  Rowlett  (p),  Jessel,  M.R.,  also  disapproved  of  the 
decision,  holding  that  where  real  estate  is  devised  to  trustees  and 
their  heirs  in  trust  for  sale,  the  trust  should  be  considered  as  annexed, 
not  to  the  person,  but  to  the  fee  simple  estate  taken  by  the  trustees, 
so  that  the  trust  can  be  executed  by  the  devisees  of  trust  estates 
of  the  surviving  trustee  ;  and  he  treated  Cooke  v.  Crawford  as 
overruled.  But  in  Re  Morton  and  Hallett  {q),  James  and  Baggallay, 
L.JJ.,  said  that  they  were  not  prepared  to  dissent  from  Cooke  v. 
Crawford,  and  it  still  applies  to  cases  not  within  sect.  30  of  the 
Conveyancing  Act,  1881. 

In  commenting  on  Cooke  v.  Crawford,  Mr.  Jarman  objected  Mr.  Jarman's 
to  any  distinction  being  made  between  cases  in  which  assigns  are  *  ^^°'^y- 
mentioned,  and  those  in  which  they  are  not,  and  he  expressed 
the  wish  (r),  that  "  instead  of  adopting  any  such  distinction, 
the  Courts  would  establish  the  general  rule,  that  trusts  for  sale 
and  other  trusts  relating  to  real  estate,  and  which  are  not  specially 
restricted  to  the  trustee  personally,  but  extend  to  his  represen- 
tatives, should  be  held  to  devolve  to  every  person  to  whom  the 

(to)  First  ed.  vol.  ii.  pp.  713  seq.  Wilson  v.  Bennett,  5  De  6.  &  Sm.  475  ; 

(n)  13  Sim.   91,   where  Bradford  v.  Hall   v.   May,   3   K.    &   J.    585,   and 

Belfield,  2  Sim.  264,  and  Toionsend  v.  Stevens  v.  Austem,  3  E.  &  E.  685.     The 

Wilson.  1  B.  &  Aid.  608 ;  3  Mad.  261,  case  of  Beasley  v.   Wilkinson,  13  Jur. 

are  referred  to.     In  the  former  case  649,  does  not  throw  any  hght  on  the 

it  was  held  that  a  trust  for  sale  vested  in  question.     These  cases  are  stated  and 

A.  and  his  heirs  could  not  be  executed  criticized   in    earlier  editions  of   this 

by  an  assignee  of  the  heir  of  A.,  i.e.,  a  work. 

person  to  whom  the  heir  in  his  life-time  (g)  15   Ch.    D.    143.     See   also   the 

had  conveyed  the  estate.     But  Lord  remarks  of  Stirling,  J., in  iJei?MTOmc^a?Mi 

Langdale,    M.R.,    drew    a    distinction  Smith,  [1897]  2  Ch.  at  p.  356  ;  Lewin 

between  such    an    assignment   and   a,  on  Trusts ;  Williams,  V.  &  P.  281,  citing 

devise.  Crewe  v.  Dicken,  4  Ves.  97  ;    Cole  v. 

(o)  First  ed.  vol.  ii.  p.  717.     See  also  Wade,  16  Ves.  27,  46,  47.     But  as  to 

Davids.  Prec.  iv.  53  n.  this  latter  case  see  Re  Smith,  [1904]  1 

(p)  13  Ch.  D.  774.     The  M.R.  went  Ch.  139,  post, 

through     the     authorities,     including  (r)  First  ed.  vol.  ii.  p.  716. 
Macdonald   v.    Walker,    14  Bea.   556 ; 
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estate  happens  to  come,  either  by  devise  or  descent,  unless  the 
author  of  the  trust  has  shewn  a  special  intention,  by  negative  words, 
to  restrict  it  to  the  heirs,  properly  so  called,  of  the  trustee.  Con- 
ve^nience  requires,  and  principle,  it  is  conceived,  allows  such  a 
general  doctrine ;  and  the  Courts  might  surely  adopt  it  without 
going  the  length  of  enabling  a  trustee  to  transfer  the  trust  estate 
to  a  third  person  in  his  lifetime.  This  would  be  a  substitution 
of  a  stranger  for  the  person  nominated  by  and  enjoying  the  con- 
fidence of  the  author  of  the  trust ;  that  operates  only  to  regulate 
the  transmission  of  the  estate  and  office  when  they  can  no  longer 
be  held  and  exercised  by  the  trustee  himself,  in  short,  substitutes 
the  hseres  factus  for  the  haeres  natus  of  the  trustee.  The  former 
is  clearly  as  much  within  the  scope  of  the  confidence  of  the  creator 
of  the  trust,  as  the  latter,  who  is  equally  unknown  to  him,  and 
may  be  connected  with  the  original  trustee  by  oidy  a  very  remote 
degree  of  relationship,  and  may,  moreover,  be  subject  to  personal 
or  legal  disability.  The  writer  cannot  help  expressing  his  hope, 
if  not  his  conviction,  that  eventually  the  more  liberal  doctrine 
will  be  established,  notwithstanding  the  cloud  brought  upon  the 
prospect  by  the  case  of  Cooke  v.  Crawford." 

Mr.  Jarman's  hope  has  been  realized  in  some  degree,  for  the 
general  principle  now  is  that  "  every  power  given  to  trustees  which 
enables  them  to  deal  with  or  afEect  the  trust  property  is  prima 
facie  given  them  ex  officio  as  an  incident  of  their  office,  and  passes 
with  the  office  to  the  holders  or  holder  thereof  for  the  time  being  : 
whether  a  power  is  so  given  ex  officio  or  not  depends  in  each  case 
on  the  construction  of  the  document  giving  it,  but  the  mere  fact 
that  the  power  is  one  requiring  the  exercise  of  a  very  wide  personal 
discretion  is  not  enough  to  exclude  the  prima  facie  presumption, 
and  little  regard  is  now  paid  to  such  minute  differences  as  those 
between  '  my  trustees,'  '  my  trustees  A.  and  B.,'  and  '  A.  and  B. 
my  trustees ' ;  the  testator's  reliance  on  the  individuals  to  the 
exclusion  of  the  holders  of  the  office  for  the  time  being  must  be 
expressed  in  clear  and  apt  language  "  (s).  This  doctrine  has  been 
acted  on  in  several  recent  cases  (t). 

The  effect  of  sect.  30  of  the  Conveyancing  Act,  1881,  in  cases  within 
the  act,  is  twofold.  In  the  first  place,  the  personal  representatives 
of  a  sole  trustee  merely  take  the  place  of  his  heir  or  devisee,  so 


(«)  Per  Farwell,  J.,  in  Se  Smith, 
[1904]lCh.p.  144.  The  question  whether 
a  power  given  to  executors  is  annexed 
to  the  office  is  discussed  elsewhere  (see 
Chapter  XXIV.). 


(t)  Ante,  Chap.  XXIV.,  p.  935,  where 
the  oases  of  Re  Waidanis,  77  L.  J.  Ch. 
12,  and  Re  Routledge's  Trusts,  |1909] 
1  Ch.  280,  are  referred  to. 
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tliat  if  land  is  given  to  A.  and  B.  upon  trust  for  sale,  the  personal    chap.  xxvi. 

representatives  of  the  survivor  cannot  sell  (m),  any  more  than,  in 

a  case  before  1882,  his  heir  could  have  sold  (v).    But  if  the  devise 

is  to  A.  and  B.  and  their  heirs,  or  their  heirs  and  assigns,  then 

the  personal  representatives  of  the  survivor  can  sell  (w).    In  the 

second  place,  it  is  now  not  only  unnecessary,  but  also  useless, 

to  make  any  devise  of  trust  or  mortgage  estates,  except  in  the 

case   of    lands    of  copyhold  or  customary  tenure  to  which  the 

testator  has  been  admitted  (x).    It  has  indeed  been  suggested  {y) 

that  the  section  does  not  take  away  the  power  of  devising  real 

estate  held  in  trust,  and  that  such  a  devise  by  a  sole  trustee,  to 

persons  other  than  his  executors,  would  create  a  difficulty  as  to  the 

execution  of  the  trust  by  the  executors.    It  is  submitted,  however, 

that  the   section  does   take   away  the  power  of  devising  trust 

estates,  and  that  its  effect  is  to  enable  the  personal  representatives  of 

a  deceased  trustee  to  exercise  all  trusts  and  powers  which,  under 

the  old  law,  he  could  have  transmitted  to  a  devisee  of  his  trust  estate. 

{u)  Ee  Ingleby  and  Boak  13  li.  Bi.  Ir.  included  the  heirs,  and  the  power  of  sale 

326  ;  Be    Grunden   and  Meux,   [1909]  was  exercisable  by  the  trustees  for  the 

1  Ch.  690.  time  being  ;  see  Be  Crunden  and  Meux, 

{v)  See  Be  Morton  and  Hallett,  15  Ch.  supra. 

D.  143.  (x)  Wolstenholme,    C!onv.    &    S.    L. 

(w)  See  Be  Pixton  and  Tong'a  Con-  Acts,  88 ;   Challis  &  Hood,  100. 

tract,  46  W.  R.  187,  where  the  devise  («/)  Williams,  V.  &  P.  285. 
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I.  Preliminary. — If  a  testator  gives  all  his  "  estate,"  or  all  his 
"  property,"  these  words  wiU  prima  facie  carry  his  real  estate, 
for  they  are  sufficient  to  include  both  real  and  personal  estate  (a). 

It  is  true  that  in  D'Ahnaine  v.  Moseley  (b),  Kindersley,  V.-C, 
qualified  the  general  rule  ;  he  said  :  "  One  rule  is,  that  the  word 
estate  simply,  is  sufficient  to  pass  real  estate  ;  but  in  most  cases  the 
word  estate  is  not  used  simply  ;  and  another  rule  is,  that,  supposing 
that  there  is  nothing  in  other  parts  of  the  will  to  control  the  meaning 
of  the  gift,  the  efiect  of  the  word  estate,  coupled  with  other  words, 
is  this :  if  the  other  words  would  without  the  word  estate  not  be 
sufficient  to  pass  the  whole  personal  estate,  the  word  estate  will 
be  considered  as  used  to  effect  a  complete  passing  of  the  personal 
estate  ;  but  if  the  other  words  are  sufficient  to  pass  all  the  personal 
estate,  then  the  word  estate  must  be  read  as  intended  to  apply  to 
real  estate."  The  second  rule  appears  to  be  based  on  a  misap- 
prehension of  the  ejusdem  generis  principle  of  construction  as  laid 
down  by  Lord  Hardwicke,  when  he  said  that  in  a  bequest  of 
"  all  my  mortgages,  household  goods  and  estate,"  the  word  "  estate  " 


(a)  Barnes  v.  Patch,  8  Ves.  604; 
Hawksviorth  v.  Hawksworth,  27  Bea.  1. 
"  The  word  '  estate  '  is  genus  general- 
isaimwm,  and  includes  all  things  real 
and  personal,"  Countess  of  Bridgwater 
V.  Duke  of  Bolton,  1  Salk.  236.  See 
O'Toole  V.  Browne,  3  E.  &  B.  572,  and 


the  cases  there  cited;  Beachcroft  v. 
Beachcroft,  2  Vem.  690  ("  worldly 
estate  ") ;  Doe  v.  Chapman,  1  H.  Bl. 
223.  Also  Scott  V.  Alberry  and  Mayor 
of  Hamilton  v.  Hodsdon,  cited  post. 
As  to  "  property,"  see  post,  p.  999. 
(6)  1  Dr.  at  p.  632. 
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would  be  restrained  to  personal  estate  (c).  But  the  modern  chap,  xxvii. 
cases  do  not  recognize  the  rule  stated  by  Kindersley,  V.C. ;  the 
assumption  is  that  when  a  man  makes  his  will  he  does  not 
intend  to  die  intestate  as  to  any  part  of  his  property,  and  such  a 
general  word  as  "  estate  "  has  its  fuU  meaning  given  to  it,  unless  the 
context  clearly  restricts  it  to  personal  property  (d). 

The  same  principle  applies  where  the  word  "  property  "  is  used  (e).  "  Property." 
There  are  other  expressions,  such  as  "  my  fortune,"  "  all  I  am  "  Fortune  " 
worth,"  or  the  like  (/),  which  will  pass  the  whole  of  the  testator's  fnEormaf 
real  and  personal  estate,  unless  the  context  shews  that  they  are  expressions, 
used  in  a  restricted  sense  (g).    So  the  appointment  of  a  person 
as  the  testator's  "  heir  "  may  operate  as  a  general  devise  of  real 
estate  (h). 

The  question  what  will  pass  by  a  specific  devise  of  "  land,"  or 
of  a  "  house,"  "  farm,"  &c.,  or  of  the  "  rents  and  profits,"  or  the 
"  use  and  occupation  "  of  land  or  house,  &c.,  is  discussed  in 
Chapter  XXXV. 

II.  Words  "Estate,"  "Property,"  &c.,  whether  restrained  by  when 
Association  with  Words  descriptive  of  Personalty. — "  It  is  ob-  restrained  by 

.  ,      ,  association 

vious,    says  Mr.  Jarman  (i),    that  the  question,  whether  real  estate  with  person- 
passes  under  a  devise,  cannot  occur,  unless  the  testator  has  either  ^''y- 
used  terms  not  properly  and  technically  descriptive  of  such  property, 
or  else,  though  using  terms  properly  applicable  thereto,  has  created 
doubt  by  their  position,  or  their  improper  use  in  other  parts  of  the 
wUl.     General  expressions,  when  collocated  with  words  descriptive 

(c)  TiUey  v.  Simpson,  2  T.  R.  659  n,  (e)  Jones  v.  Skinner,  5  L.  J.  Ch.  87  ; 

cited  post,  p.  993.  Morrison  v.  Hoppe,  4  De  G.  &  S.  234  ; 

{d)  See  Loftus  v.  Stoney,  17  Ir.  Ch.  Loftus  v.  Sioney,  17  Ir.  Ch.  178  ("  the 

178,  where  Messrs.  Wolstenholme  and  remainder  of  my  properties,  debentures, 

Vincent's  note  in  the  second  and  third  funded  and  securities  ") ;    Re    Qreen- 

editions  of  this  work,  stating  that  the  wich  Hospital,  20  Bea.  458. 

modern  oases  are  founded  on  a  principle  (/)  See  Baring  v.  AsKburton,  54  L.T. 

which  is  inconsistent  with  the  doctrine  463 ;    Huxtep  v.  Brooman,  1  Br.  C.C. 

laid  down  by  Kindersley,   V.C,  was  437,  and  other  cases  cited  post,  p.  1011. 

cited  and  approved.     See  also  Smyth  [g)  "  Patrimony "    would    probably 

V.Smyth,  Mayor  of  Hamiltonv.Hodsdon,  have  the  same  meaning.     In  Roman 

and  other  cases  cited  post,  p.  999.     In  law,  patrimonium  meant  not  only  that 

the  older  case  of  Scott  v.  AWerry  (post,  which  is  derived  by  inheritance  from 

p.  993),  the  construction  suggested  by  a  father,  but  also  the  whole  private 

Lord  Hardwicke  was  excluded  by  the  property  of  a  man  (Dirksen  Man.  Lat. 

context.      The  proposition  laid  down  s.v.),  and  "patrimony  "  is  often  used  in 

by  Kindersley,  V.C,  in  D'Almaine  v.  this  sense,  but  the  word  may  of  course 

Moseley,  was  cited  with   approval   by  be    used    in  a   restricted    sense ;    see 

Buckley,  J.,  in  Kirby-Smith  v.  Parnell,  Mannox  v.  Greener,  L.  R.,  14  Eq.  456; 

[1903]  1  Ch.  483,  where,  however,  the  Qreen  v.  Giles,  5  It.  Ch.  25. 

point  did  not  arise,  as  the  other  words  (fe)  Ante,  p.  82 

were   sufficient   to  pass  the  personal  (i)  First  ed.  p.  657. 
estate. 
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When  not 
restrained. 


Cases  In 
which 

general  words 
have  been 
heldjo  be 
unrestricted. 


of  personal  estate,  are  sometimes  restrained  by  that  association 
to  subjects  of  the  same  species,  agreeably  to  the  maxim  noscitur  a 
sociis  ;  and  accordingly  we  find  many  instances,  especially  among 
the  early  authorities,  in  which  the  word  estate,  and  other  such 
terms  clearly  capable,  vwibus  suis,  of  comprehending  real  estate  (/), 
have  been  restrained  by  the  context  to  personalty." 

As  instances  of  this  mode  of  construction,  Mr.  Jarman  examines 
in  detail  several  cases  {h),  many  of  which,  it  is  clear,  would  not  be 
followed  at  the  present  day,  and  continues  as  foUows  (Z) :  "  But 
it  is  not  to  be  inferred  from  the  preceding  cases,  that  the  words 
estate  and  property,  and  others  of  the  like  import,  when  accompanied 
by  words  descriptive  of  personal  estate  merely,  are  by  that  asso- 
ciation invariably  restricted  to  property  ejusdem  generis.  On 
the  contrary,  the  presumption  generally  is  against  such  a  con- 
struction, as  it  supposes  the  testator  to  use  words  in  another  sense 
than  that  which  judicial  construction  has  given  to  them,  and 
frequently  in  a  sense  which  is  fully  expressed  in  the  context, 
and  therefore  renders  them  inoperative.  It  should  be  observed, 
however,  that  the  circumstance  of  there  being  other  words  adequate 
to  carry  the  whole  personal  estate,  always  affords  an  argument  for 
making  the  words  tmder  consideration  include  land,  since  the 
contrary  construction  reduces  them  to  silence ;  an  argument 
upon  which,  it  wiU  be  seen,  great  stress  was  laid  by  Lord  Hardwicke, 
in  Tilley  v.  Simpson  (m),  stated  in  the  sequel.  But  it  must  be 
remembered,  that  the  fact  of  the  word  being  wanted  to  give  com- 
pleteness to  the  disposition  of  the  personal  estate,  does  not  raise 
so  strong  an  argument  in  favour  of  the  restrictive  construction  : 
since  there  is  no  reason  why  a  testator  should  not  have  used  the 
words  for  both  purposes. 

"  The  following  cases  seem  fully  to  sustain  the  position,  that 
to  warrant  the  confining  of  the  word  '  estate '  and  other  such 
expressions  to  personal  estate,  there  must  be  a  clear  indication  of 
an  intention  in  the  wiU  so  to  confine  them,  for  where  this 
indication  has  been  wanting,  or  has  been  less  clear  than  in  the 
preceding  cases,  the  words  have  been  held  to  be  used  in  their 
proper,  i.e.  their  unrestricted  sense. 


(?)  Barnes  v.  Patch,  supra. 

(ic)  Wilkinson  v.  Merryland,  Ore.  Car. 
447  and  499,  SirW.  Jones,  380  ;  Glijfev. 
Giftftoms,  2  Lord  Raym.  1324  ;  Marchant 
v.  Twisden,  GUb.  Eq.  Ca.  30 ;  Doe  d. 
Bunny  v.  Bout,  7  Taunt.  79  ;  WooUam 
V.  Kenworthy,  9  Ves.  137 ;  Bebb  v. 
Penoyre,    11    East,  160 ;    Timewell  v. 


Perkins,  2  Atk.  102  ;  Boe  A.  Helling  v. 
Yeud,  2  B.  &  P.  N.  R.  214.  Mr. 
Jarman's  criticisms  on  these  cases 
will  be  found  in  all  the  previous  editions 
of  this  work,  and  some  of  them  are 
referred  to  later  in  this  chapter. 

[I)  First  ed.  p.  663. 

(m)  2  T.  R.  659,  n. 
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"  Thus,  in  Terrell  v.  Page  (n),  where  the  testator  bequeathed  chap,  xxvn. 
certain  legacies,  and  devised  some  lands,  and  then  devised  as 
follows  :— '  All  the  rest  and  residue  of  my  money,  goods  and  "  ■'^P'^^^'j 
chattels,  and  other  estate  whatsoever,  I  give  to  J.  S.,  whom  I  make  chattek,  and 
my  executor  ' ;  it  was  held,  that  the  lands  not  previously  devised  °*^^^  estate." 
passed  under  the  latter  clause. 

"  So,  in  Scott  V.  Alherry  (o),  where  the  testator,  '  as  touching 
the  worldly  estate  it  had  pleased  God  to  bestow '  upon  him, 
devised  in  these  words  : — '  I  give  to  my  cousin  T.  S.,  all  that 
my  parcel  of  land  lying  in  W.  A.     Item,  I  gave  to  my  said  cousin  «  Wearing 
T.  S.,  my  wearing  apparel,  linen,  books,  with  all  other  my  estate  apparel,  &o., 
whatsoever  and  wheresoever,  not  hereinbefore  given  and  bequeathed  ;  my  estate" 
and  him,  the  said  T.  S.,  I  make  the  sole  executor  of  this  my  will  for 
performing  the  same.'    The  question  was,  whether  the  reversion 
in  fee  in  the  lands  in  W.  A.,  before  devised  to  T.  S.  (p),  which 
were  copyhold  surrendered  to  the  use  of  testator's  will,  passed 
under  the  latter  devise  ;  and  it  was  held  that  it  did. 

"  Again,  in  Tilley  v.  Simpson  (q),  where  a  testator,  after  declaring  "  Residue  of 
his  intention  to  dispose  of  all  his  worldly  estate,  and  making  ^°^^J' 
several  devises  to  different  persons,  devised  all  the  rest  and  residue  chattels  and 
of  his  money,  goods,  chattels  and  estate  whatsoever  ;  Lord  Hardwicke  ever."^ 
held  that  the  fee  passed  :  he  said,  where  the  Court  had  restrained 
the  word  '  estate '  to  personal  estate  only,  it  had  been  where  the 
intention  of  the  testator  that  it  should  be  so  used  had  appeared  ; 
as  where  it  had  stood  coupled  with  a  particular  description  of 
part  of  the  personal  estate,  as  a  bequest  of  all  mortgages,  household 
goods  and  estate,  in  which  the  preceding  words  were  not  a  full 
description  of  the  personal  estate  ;    that  if  the  testator  had  said, 
'  AU  the  rest  and  residue  of  my  personal  estate  and  estates  whatso- 
ever,' a  real  estate  would  have  passed  (r) ;    that    this  bequest 
amounted  to  the  same,  for  the  word '  chattels  '  is  as  full  a  description 
of  the  personal  estate  as  the  words  '  personal  estate  ' ;  that  therefore, 
when  he  had  used  words  comprehending  all  his  personal  estate,  and 
then  made  use  of  the  word  '  estate,'  thai  word  would  carry  a  real  estate.  Lord  Hard- 
That  the  word  '  whatsoever '  was  used  here,  which  was  the  same  ^"^g  "^^ 
as  if  he  had  said  of  whatever  kind  it  he  ;  and,  if  that  had  been  the  case,  the  fact,  that 
it  would  most  certainly  have  carried  the  real  estate.     He  observed  ^o^rds  were 

adequate  to 
In)   1  Oh.  Cas.  262,  1  Eq.  Ca.  Ab.      XLV.  describe  the 

209   c   11  k)  In  Cliancery,  1746,  before  Lord   personal 

(o)  Com.   337,   8    Vin.    229  pi.  14  ;       Hardwicke,  stated  2  T.  R.  659,  n. ;  and    estate, 
see   also  Awbrey  v.  Middleton,  4  Vin.       see  1  Cox,  362. 

Ab.  460,  pi.  15,  2  Eq.  Ca.  Ab.  497,  pi.  16.  (r)  As  to  this,  see  Jones  v.  Robinson, 

(p)  As  to  indefinite  devises,  see  Chap.       3  C.  P.  D.  344. 
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CHAP.  xxvn. 


"  Goods,  es- 
tates, bonds, 
debts." 


flesidue  ot 
"  effects, 
real  and 
personal," 
after  an 
express  devise 
of  lands. 


Remark  on 
Hogan  v. 
Jackson. 


that  Terrell  and  Page  was  very  material  to  the  present  question, 
and  he  thought  could  not  be  distinguished :  the  only  difference 
was,  in  that  case  there  was  the  word  '  other,'  which  he  did  not 
think  could  distinguish  it.  If  the  devise  had  been,  and  all  the 
rest  and  residue  of  my  household  goods,  mortgages  and  all  other 
estate,  he  did  not  think  the  words  would  have  extended  to  the 
testator's  real  estate. 

"  So,  in  Jongsma  v.  Jongsma  (s),  where  a  testator  gave  to  his 
executors  '  all  his  goods,  estates,  bonds,  debts,  to  be  sold.'  The 
question  was,  whether  this  would  pass  a  copyhold  estate  surrendered 
to  the  use  of  the  will.  Sir  Lloyd  Kenyon,  M.E.,  said  that,  according 
to  the  case  of  Tilley  v.  Simpson  (t),  wherever  the  word  '  estate  ' 
or  '  estates '  was  restrained  to  personalty,  it  was  done  upon 
the  ground  of  the  testator's  showing  his  intention  by  joining 
it  with  words  which  related  to  personalty  only ;  but,  on  the  other 
hand,  where  such  other  words  were  in  themselves  sufficient  to  pass 
all  the  personal  estate,  then,  in  order  to  give  some  effect  to  the  word 
'  estate,'  it  was  holden  to  pass  realty.  In  this  case,  the  word  '  goods  ' 
seemed  to  be  sufficiently  comprehensive ;  and  the  copyhold, 
therefore,  passed  by  the  word  '  estates.' 

"  In  Hogan  v.  Jackson  (u),  a  testator,  after  commencing  his  wiU 
with  the  words  '  as  to  my  worldly  substance,'  devised  certain 
lands  to  his  mother  M.  for  life  :  and,  after  giving  certain  legacies 
to  be  raised  out  of  those  lands,  concluded  as  follows : — '  I  give 
and  bequeath  unto  my  dearly-beloved  mother  M.  all  the  remainder 
and  residue  of  all  the  effects  both  real  and  personal,  which  I  shall  die 
possessed  of.'  It  was  contended  that  the  words  '  real  effects  ' 
meant  real  chattels,  and  that  the  words  '  bequeath,'  '  effects ' 
and  '  possessed,'  were  applicable  rather  to  personal  than  real 
property ;  but  the  Court  held  that  the  clause  amounted  to  a 
disposition  of  the  whole  of  the  testator's  real  and  personal  estate. 

"  This  is  a  strong  decision,  and  has  been  much  cited  in  subse- 
quent cases  (v).  It  is  clear,  however,  that  the  word  effects,  without 
real,  would  not,  proprio  vigore,  comprehend  land,  though  followed 
by  the  words, '  of  what  nature,  kind  or  quality  soever  '  (w). 


{s)  1  Cox,  362 ;  see  also  Smith  v. 
Coffin,  2  H.  Bl.  444  ;  Hoe  d.  Penwarden 
V.  Gilbert,  3  Br.  &  B.  85 ;  ChurcMU  v. 
Diblien,  9  Sim.  447,  n. ;  King  v.  Shrives, 
i  Moo.  &  Sc.  149,  5  Sim.  461. 

(t)  Which  he  denominated  Tiddy  v. 
Simms. 

(u)  Cowp.  299,  3  B.  P.  C.  a?oml.  388  ; 
see   also  Lord   Torrington  v.  Bowman, 


22  L.  J.  Oh.  236,  where  there  was  no 
previous  devise  of  land. 

(w)  It  was  followed  in  Lord  Torrington 
V.  Bowman,  22  L.  J.  Ch.  236. 

(w)  Oarnfield  v.  Gilbert,  3  East,  516  ; 
Doe  d.  Chillcott  v.  White,  1  East,  33 ; 
Macnamara  v.  Lord  Whitworth,  G.  Coop. 
241  ;  Doe  d.  Hick  v.  Dring,  2  M.  & 
Sel.  448  ;   Doe  d.  Haw  v.  Earles,  15  M. 
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"  In  Grayson  v.  Atkinson  {x),  a  testator,  prefacing  his  will  with  ohap.  xxvii. 
the  expression, '  as  to  all  my  temporal  estate,'  gave  certain  legacies, 
and  directed  A.  to  sell  any  part  of  his  real  and  personal  estate 
for  the  payment  of  his  debts  and  legacies  ;   and,  as  to  all  the  rest 
of  his '  goods  and  chattels,  real  and  personal,  moveable  and  immoveable,  "  Goods  and 
as  houses,  gardens,  tenements,  share  in  the  Copperas  Works,'  &c.,  "^   I'lnd 
he  gave  the  same  to  A.    Lord  Hardwicke  held  that  this  devise  personal,  as 
carried  a  fee,  though  he  did  not  think  that  the  words  '  goods  and    °"^®^'    '^• 
chattels,  real  and  personal,'  would  have  included  the  lands,  if  the 
devisor  had  not  gone  on  to  explain  himself  by  the  subsequent 
words,  '  as  houses,'  &c.  {y) ;  ['  all  the  rest,'  &c.,  he  thought  plainly 
related  to  something  mentioned  before,  and  that  mentioned  before, 
which  he  was  about  to  dispose  of,  wag  '  all  his  temporal  estate,' 
which  passes  a  fee  when  the  testator  has  one.] 

"  In  Fletcher  v.  Smiton  (z),  a  testator,  after  directing  all  his 
debts  to  be  paid,  gave  to  M.,  his  wife,  all  his  household  goods, 
&c.,  and  a  legacy  and  annuity  ;   and  then  proceeded  as  follows  : — 
'  The  profit  of   my  four  shares  in    the  Corn  Market  during  her 
life  ;    also  the  income  and  profit  of  my  estates  as  follows,  during 
her    life,    my    lands    lying,    &c.,    (enumerating    them,)   as    also 
the    residue  of   my   personal   estate    to    be    laid    out    in    Bank 
Annuities  ;    and  then  my  wife  to  have  the  income,  during  her 
life  only,  of  this  and  the  estates  before  mentioned  ;    and  after 
her  decease,  as  follows  : — I  give  to  W.  the  income  of  my  four  Realty  passed 
shares  in  the  Corn  Market  for  his  natural  life  ;    and  all  the  rest  "^g(^tes°" 
of  my  estates,  with  all  moneys  in  securities,  to  be  divided  in  equal  although  the 
shares,  to  '  B.  C,  &c.     The  question  was,  whether  the  rever-  be°fore^i^ed 
sionary  interest  in  the  shares  of  the  Corn  Market,  which  were  exclusively  of 
freehold  of  inheritance,  passed  to  B.  C,  &c.     It  was  contended  subject, 
that  it  did  not ;    for  that  the  word  '  estates '  in  the  last  clause 
must  have  the  same  signification. with  the  same  word  in  the  first 
clause,  where  it  could  not  possibly  extend  to  the  Corn  Market ; 
but  the  Court,  relying  much  on  Tilley  v.  Simpson,  held  that  the 
reversion  in  fee  passed. 

&  Wels.  450.     The  rule  as  stated  by  (y)  "If,  without  the  words  'houses,' 

Mr.  Jarman  is  still  recognized  by  the  &c.,  the  devise  would  not  have  canied 

Courts,  but  it  is  applied  less  inflexibly  real  estate,  it  is  difficult  to  find  a  satis- 

than  when  he  wrote.     See  Hall  v.  Hall,  factoi-y  ground  for  giving  to  the  devisee 

[1892]  1  Ch.  361,  and  other  cases  post,  the  fee.     His  lordship  seems  to  have 

s.    VI.     It    would    perhaps    be    more  relied    more    upon    the    introductory 

accurate  to  say  that  the  word  "  effects  "  words  for  this  purpose  than  is  consistent 

prima  facie  means  personal  estate  only;  with   later    authorities.       See   infra." 

see  Hawkins  on  WUls,  55.  (Note  by  Mr.  Jarman.) 

(a;)  1  Wils.  333.  (z)  2T.B.  6.56. 
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"  Goods  and 
chattels, 
rights,  cre- 
dits, personal 
and  testamen- 
tary estate," 
held  to  pass 
land. 


Residue  of 
"  money, 
stock,  pro- 
perty, and 
effects,"  held 
to  carry  a 
fee. 


Ciroumstanco 
of  there 
being  a  prior 
devise  of 
lands. 


"  In  Smith  v.  Coffin  (a),  a  testator,  after  prefacing  his  will  with 
the  words,  '  as  to  my  worldly  estate,'  &c.,  and  devising  certain 
freehold  lands,  gave  and  bequeathed  all  the  residue  of  his  '  gqods 
and  chattels,  rights,  credits,  personal  and  testamentary  estate  what- 
soever,' to  his  wife,  for  her  own  use  and  disposal.  The  real  estate 
was  held  to  pass. 

"  In  a  subsequent  case  (6),  where  there  were  also  the  prefatory 
expressions,  '  as  to  my  temporal  estates  and  effects,'  and  a  devise 
of  all  the  testator's  lands  to  J.  G.,  the  reversion  in  fee  in  those 
lands  was  held  to  pass  to  him  under  these  words  : — '  And  aU  the 
rest  and  residue  of  my  goods  and  chattels,  personal  and  testamentary 
estate  and  effects  whatsoever,  I  give  and  bequeath  unto  the  said  J.  G., 
whom  I  make  whole  and  sqle  executor.' 

"  By  confining  the  devise  to  personal  estate,  in  the  two  preceding 
cases,  the  words  '  and  testamentary '  would  have  been  rendered 
inoperative. 

"  So,  in  Doe  d.  Andrew  v.  Lainchhury  (c),  where  a  testator  said, — 
'  As  to  the  little  money  and  effects  with  which  the  Almighty  has 
intrusted  me,  I  dispose  thereof  as  follows ' ;  and,  after  several 
devises  of  land,  concluded  thus  : — '  And  as  to  all  .the  rest,  residue 
and  remainder  of  my  money,  stock,  property  and  effects,  of  what 
kind  and  nature  soever,  at  the  time  of  my  decease,  I  leave  and 
bequeath  the  same,  and  every  part  thereof,  unto  my  nephew  J., 
and  my  niece  8.,  for  to  be  equally  divided  between  them,  share 
and  share  alike  ;  and  I  do  hereby  also  appoint  my  said  nephew  J., 
and  my  said  niece  S.,  executor  and  executrix,  and  likewise  joint 
and  equal  residuary  legatees,'  &c.  ;  it  was  held  that  real  estate 
passed,  which  construction  Lord  Ellenborough  considered  to 
be  strengthened  by  the  circumstance  of  the  testator  having,  in  a 
preceding  part  of  his  will,  directed  money  to  be  laid  out  in  the 
purchase  of  land,  '  to  be  added  to  his  other  adjoining  property,' 
which  he  said  gave  a  standard  of  his  meaning  of  the  word '  property,' 
and  showed  that  he  meant  by  it  real  estate. 

"  In  most  of  the  preceding  cases,  the  will  contained  specific 
devises  of  land  ;  a  circumstance  which,  as  before  observed,  always 
favours  the  extension  of  the  subsequent  general  words  to  property 
of  the  same  description ;  but  the  cases  do  not  warrant  the  con- 
sidering the  absence  of  the  circumstance  as  conclusively  establishing 
the  exclusion  of  real  estate  from  such  terms,  though  associated 


(a)  2  H.  Bl,  444.  the  material  word) ;    see  also  Doe  d. 

(6)  Eoe  d.   Penwarden  v.   Qilbert,  3      Evans  v.  Walker,  15  Q.  B.  28. 
Br.  &  B.  85  (the  marginal  note  omits  (c)  11  East,  290. 
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with  words  descriptive  of  personal  property  only.     On  the  contrary,  chap.  xxvn. 
real  estate  has  sometimes  been  held  to  pass  in  cases  of  this  nature. 

"  Thus,  in  Tanner  v.  Morse  (d),  real  estate  was  held  to  pass  under  ^ti„jugh  ^o 
the  following  words  : — '  As  to  my  temporal  estate,  I  bequeath  such  devise, 
to  my  nephew  T.  (who  was  the  heir-at-law)  the  sum  of    50?.' ;  |^  foiK^ 
then  follow  several  legacies  :    '  And  all  the  rest  and  residue  of  cases. 
my  estate,  goods  and  chattels  whatsoever,  I  give  and  bequeath  to  my  Residue  of 
beloved  wife  M.  C,  whom  I  make  my  full  and  sole  executrix.'  good^^^nd 
Lord  King  laid  much  stress  upon  the  words  '  temporal  estate,'  chattels." 
in  the  introductory  clause. 

"  So,  in  Doe  d.  Wall  v.  Langlands  (e),  where  a  testator,  after 
giving  several  pecuniary  legacies,  bequeathed  as  follows  : — '  to 
R.  D.,  and  E.  W.,  I  give  and  bequeath  the  residue  of  my  property.  Residue  of 
goods  and  chattels,  to  be  divided  equally  between  them,  share  and  "mypro- 

,  ...         ,    .  Till  1    ,  perty,  goods 

snare  alike;  it  was  contended,  that  the  word  property'  was  and  chattels." 
restrained  by  the  subsequent  words,  the  clause  being  read,  videlicet, 
'  my  goods  and  chattels  ' ;  but  Lord  EUenborough  held  that  the 
more  obvious  and  natural  sense  was,  that  they  are  to  be  taken 
cumulatively,  that  is,  as  property,  and  goods  and  chattels,  and, 
consequently,  that  the  real  estate  passed  under  the  former  word. 

"  Again,  in  the  case  of  Doe  d.  Morgan  v.  Morgan  (f),  where 
a  testator,  after  bequeathing  two  pecuniary  legacies,  devised 
as  follows  : — '  AU  my  property  and  effects  of  all  claims  that  I  "  All  my 
shall  have,  I  give  to  my  brother  J.  M.,  but  my  mother  is  at  effects." 
liberty  to  give  1,000L  of  my  property  where  she  please.'  It 
was  contended,  that  the  gift  of  the  pecuniary  legacies,  the 
use  of  the  word  '  effects '  conjunctively  with  '  property,'  and 
the  clause  respecting  the  1,000Z.,  shewed  that  the  testator,  by  the 
latter  term,  intended  to  denote  personal  estate  only;  but  the 
Court  held  that  the  real  estate  passed. 

"  Lastly,  a  similar  construction  prevailed  in  Doe  d.  Evans  v. 
Evans  (g),  where  a  testator,  after  bequeathing  certain  articles 
of  personal  estate,  gave,  bequeathed  and  devised  to  his  wife  A., 
all  his  money,  securities  for  money,  goods,  chattels,  estate  and 
effects,  of  what  nature  or  kind  soever,  and  wheresoever  the  same 
might  or  should  be  at  the  time  of  his  death. 

"  The  last  three  cases  are  certainly  important  authorities,  and  General  re- 
they  demonstrate  the  inclination  of  the  Courts  at  the  present  day,  ceding  > 

(d)  Cas.  t.  Talb.  284,  s.  c.  sub.  nom.  see  also  Bradford  v.  BelfieU,  2  Sim.  264. 
Tanner  v.  Wise,  3  P.  W.  295  ;  see  also  {g)  9  Ad.  &  E.  719 ;  e.  c.  1  Per.  & 
Lumlty  V.  May,  Pre.  Ch.  37.                          Dav.    472,    see     also     D'Almaine    v. 

(e)  14  East,  370.  Moseley,    1     Drew.     629,    cited    post, 
(/).6B.  &  Or.  512,  9  D.  &  Ry.  633;      p.  999. 


:  oases. 
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"  Estate  " 
held  to  pass 
realty  not- 
withstanding 
nontext. 


to  hold  lands  to  pass  under  words  capable  per  se  of  comprehending 
them,  notwithstanding  their  association  with  terms  applicable  to 
personalty  only.  To  reconcile  all  the  cases  would  require  the 
adoption  of  some  very  subtle  and  unsubstantial  distinctions ; 
but  the  preceding  review  will  convince  the  reader  of  the  necessity 
of  withholding  implicit  reliance  from  some  of  the  early  decisions 
in  which  the  restricted  construction  prevailed  "  (h). 

Many  of  the  early  authorities  proceeded  on  the  principle  that 
the  heir  was  not  to  be  disinherited  except  by  clear  words  (i) ;  at 
the  present  day,  however,  more  respect  is  paid  to  the  intention  of 
testators,  and  in  seeking  to  ascertain  in  any  particular  case  what 
the  intention  is,  the  court  proceeds  on  the  theory  that  a  man  who 
makes  a  will  does  not,  as  a  general  rule,  wish  to  die  intestate  as  to 
any  part  of  his  property  (/). 

The  following  cases,  decided  since  Mr.  Jarman  wrote,  may  be 
shortly  referred  to  as  illustrating  the  modern  principle  of  con- 
struction. 

In  Sanderson  v.  Dobson  (k),  O'Toole  v.  Browne  (I),  and  Dobson  v. 
Bowness  (m)  the  word  "  estate,"  although  used  in  collocation  with 
words  descriptive  of  personal  property,  was  held  to  pass  real  estate. 
In  O'Toole  v.  Browne  the  testator  owned  no  land  at  the  date  of 
the  will  {n). 

In  Mayor  &c.  of  Hamilton  v.  Hodsdon  (o),  a  testator  directed 
any  shares  he  might  have  in  a  vessel  to  be  sold  "  for  the  benefit 
of  his  estate,"  and  after  making  some  specific  devises  of  "  houses 
and  lands,"  in  some  of  which  the  fee  was  not  exhausted,  and 
bequeathing  to  his  wife  certain  specific  chattels  "  which  she  had 
from  her  father's  estate,"  he  gave  "  all  the  remainder  of  his  estate 
that  was  then  in  his  possession  or  might  thereafter  be  his  "  to 
his  wife ;  and  directed  "  his  estate,"  after  payment  of  debts  and 
legacies,  to  be  "  kept  together  "  until  the  time  thereby  appointed 
for  "  dividing  "  it ;  and  declared  his  wife  entitled, .  in  a  certain 
event,   to   one-third  of   "  his   personal  estate."    It  was  argued 

(m)  L.  R.,  5  Eq.  404.  The  question 
arose  on  the  same  will  as  in  Sanderson 
V.   Dobson. 

(n)  See  also  Edwards  v.  Barnes,  2  Bing. 
N.  C.  252  ;  Ridgeway  v.  MunJeittrick,  1 
Dr.  &  War.  84,  where  the  word  was 
"  properties,"  and  Waite  v.  Morland, 
12  Jur.  N.  S.  763,  where  a  disposition 
of  "  all  my  property,  brewery,  &c." 
was  held  to  mean  "  all  my  brewery 
property." 

(o)  11  Jur.  193. 


{h)  This  passage  was  cited  with 
approval  by  Malins,  V.-C  ,  in  Smyth  v. 
Smyth,  8  Ch.  D.  661. 

{»')  See  Shaw  v.  Bull,  2  Eq.  Ca.  Abr. 
320,  321. 

ij)  See  per  Malins,  V.-C,  in  Smyth  v. 
Smyth,  8  Ch.  D.  561  ;  per  Bucklev,  J., 
in  Kirly -Smith  v.  Parnell,  [1903]  1  Ch. 
483. 

(k)  1  Exch.  141 ;  7  C.  B.  81,  10  Bea. 
478. 

(I)  3  E.  &  B.  572. 
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that  the  trusts  and  purposes  of  the  will  showed  the  testator's  mind  chap,  xxvii. 

to  be  directed  to  personal  estate  only,  and  that  he  had  himself 

supplied  a  vocabulary  for  the  interpretation  of  the  term  "  estate." 

Lord  Brougham,  in  delivering  the  judgment  of  the  Privy  Council, 

observed  (in  effect)  that "  estate  "  meant  both  realty  and  personalty, 

and  that  the  realty  was  not  to  be  excluded  merely  because  there 

was  personalty  upon  which  the  term  could  operate  ;    that,  when 

realty  was  meant  to  be  excluded,  the  expression  personal  estate 

was  used  ;  and  that  the  will  was  to  be  construed  reddendo  singula 

singulis,  by  which  method  all  parts  of  it  became  consistent ;    so 

that  there  was  not  that  clear  intent  on  the  will  to  restrict  the 

meaning  of   the  terin  estate  which  was  necessary  to  prevent  its 

natural   operation   in  comprising  realty   as  well   as   personalty. 

The  unexhausted  reversion  was,  therefore,  held  to  pass. 

In  D'Almaine  v.  Moseley  (p),  where  a  testator  gave  "  all  the  rest 

and  residue  of  my  estate  and  effects,"  Kindersley,  V.-C,  in  deciding 

that  the  word  "  estate  "  was  sufHcient  to  pass  real  estate,  said  : 

"  The  cases  on  this  subject  are  very  numerous,  and  not  very  easy 

to  be  reconciled ;   but  the  tendency  of  modern  decision  is  to  give 

less  effect  to  minute  and  trivial  matters  than  was  attributed  to 

them  in  former  times.     Now  in  this  case,  it  is  said  on  the  part  of 

the  Crown,  that  in  the  former  part  of  the  will  there  is  no  gift  of  any 

real  estate  :   but  it  appears  to  me  that  to  lay  stress  on  that  would 

be  to  rely  on  grounds  too  minute  ;    and  that  no  indication  of 

intention  is  afforded  by  it." 

There  are  numerous    other  modern  decisions  to  the  effect  that  Operation 

of  word 
"  estate  "  or  "  estates,"  used  in  conjunction  with  words  descriptive  "estate." 

of  personalty,  will  pass  real  estate  unless  a  clear  intention  to  the 

contrary  appears  (q). 

"  Property  "  is  a  word  of  almost,  if  not  quite,  as  strong  operation  "  Property." 
as  the  word  "  estate  "  (r). 

But  a  testator  may  shew  by  the  context  that  he  uses  the  word  Restricted 
"  estate  "  or  "  property  "  in  a  restricted  meaning.     Thus  if  he  of'^e^ate!" 

disposes  of  his   "  personal  estate  and  property,"   or  "  personal  "  property," 

&c. 

(p)  1    Drew.     629.     Passages    from  2]  5,    Hawksworlh   v.    Hawksviorth,    27 

other  parts  of  the  V.-C.'s  judgment  are  Beav.  1. 

cited  in  Kirhy-Smith  v.  Parnell,  [1903]  (r)  Edwards  v.  Barnes,  2  Bing.  N.  C. 

I  Ch.  483,  stated  post,  p.  1 009.  252  ;     WiUe  v.    Wilce,   7   Bing.   664  ; 

(j)  Midland  Counties  Eailwaij  Com-  Footner  v.  Cooper,  2  Drew.  7  ;    Sau- 

pany  v.  Oswin,  1  Coll.  74 ;   Pater  son  v.  marez  v.  Saumarez,  4  My!.  &  Cr.  331  : 

HvMart,     17    Beav.    210 ;      GyeU    v.  Re   Greenwich  Hospital,  20  Bea.   458 ; 

Williams,  2  3.  &,  B..  429  ;   Hamilton  v.  Be  Smart's  Estate,[lS82]W.'!!i.n.     See 

Buckmaster,  L.  R.,  3  Eq.  323  (in  none  of  also  the  cases  cited  ante,  pp.  996,  997, 

which    was   there   a   devise   of   lands  in  some  of  which  the  word  "  property  ' 

specifically) ;  Meeds  v.  Wood,  19  Beav.  wag  used. 
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property,  estate  and  effects,"  the  word  "  personal "  will  as  a  general 
rule  override  the  whole  (s). 

So  if  a  testator  gives  a  share  of  his  real  and  personal  property 
to  A.,,  and  the  remainder  to  other  persons,  and  then  provides  that 
in  the  event  of  A.  dying  under  twenty-one,  "  the  said  property  and 
effects  "  shall  go  to  B.,  this  means  the  share  given  to  A.,  and  not  all 
the  testator's  property  (t). 


"  Estate  " 
followed  by 
an  enumera- 
tion of  par- 
ticulars ex- 
planatory 
and  restric- 
tive of  it. 


Remark  on 
TimeweU  v. 
Perkins. 


If  a  testator  uses  a  general  word,  such  as  "  estate  "  or  "  property," 
followed  by  an  enumeration  of  particulars,  the  question  arises 
whether  the  enumeration  shews  an  intention  to  make  the  gift  as 
sweeping  as  possible,  or  whether  it  should  be  held  to  be  explanatory 
and  restrictive  of  the  prior  general  expression.  The  latter  principle 
of  construction  was  applied  in  several  of  the  older  cases.  Thus, 
in  TimeweU  v.  Perkins  (u),  where  a  testator  devised  in  these  words, 
"  AH  those  my  freehold  lands,  with  the  messuages,  &c.,  now  in 
the  occupation  of  L.,  and  all  other  the  rest  and  residue  and  remainder 
of  my  estate,  consisting  in  ready  money,  plate,  jewels,  leases,  judg- 
ments, mortgages,  or  in  any  other  thing  whatsoever  or  wheresoever, 
I  give  unto  A.  H.  and  her  assigns  for  ever."  In  the  preamble 
of  the  will  occurred  the  clause,  "  as  touching  the  temporal  (v) 
estate  with  which  it  hath  pleased  God  to  bless  me,  I  dispose  thereof 
as  follows."  The  question  was,  whether  land  not  described  in 
the  will  passed  vmder  the  residuary  clause.  Fortescue,  J.,  held 
that  it  did  not,  relying  on  the  analogy  of  the  case  to  Wilkinson  v. 
Merryland. 

"  In  the  case  just  stated,"  as  Mr.  Jarman  points  out  (w),  "  there 
was  a  preceding  specific  devise  of  land ;  but  the  intention  to 
confine  the  word  '  estate '  to  personalty,  was  inferred  from  the 
subsequent  explanatory  words  of  description  ;  which,  however, 
were  themselves  followed  by  expressions  scarcely  less  strong  than 
many  which  have  been  held  sufficient  to  include  real  estate  (a;). 


(«)  Buchanan  v.  Harrison,  31  L.  J. 
Ch.  74 ;  Belaney  v.  Belaney,  L.  R.,  2 
Eq.  210  ;  2  Ch.  138  ;  Jones  v.  Robinson, 
3  C.  P.  D.  344.  The  testator  may, 
however,  shew  by  the  context  that  he 
means  real  estate  to  pass  by  a.  gift  of 
his  "  personal  estate  and  eSeots  "  :  Be 
Wass,  95  L.  T.  758. 

(«)  Be  Willomier,  16  Ir.  Ch.  R.  389. 

(u)  2  Atk.  102  ;  see  also  Doe  v.  Rout, 
7  Taunt,  79,  ante,  p.  992. 

(v)  Mr.  Jarman,  in  commenting  on 
TimeweU  v.  Perkins,  gives  the  word 
"personal"    instead    of    "temporal," 


and  suggests  that  the  introductory 
clause,  referring  to  personal  estate 
only,  may  be  considered  a  circum- 
stance of  distinction.  No  such  argu- 
ment can  be  drawn  from  the  use  of  the 
expression  "temporal  estate,"  which 
includes  real  and  personal  property. 
See  Tanner  v.  Wise,  3  P.  W.  295  ;  Gray- 
son V.  Atkinson,  supra,  p.  995. 

(w)  First  ed.  p.  662. 

(x)  See  Hopewell  v.  AchUmd,  1  Com. 
164,  and  Wilce  v.  Wilce,  7  Bing.  644, 
stated  post,  p.  1011,  1012. 
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Timewell  v.  Perkins  is  unquestionably  a  strong  case,  and  has  chap,  xxvh. 
generally  been  much  relied  upon  as  an  authority  for  the  restricted 
construction  on  subsequent  occasions. 

"  So,  in  Roe  d.  Helling  v.  Yevd  (y),  where  a  testator,  after  giving  "  Property  " 
certain  legacies,  and  appointing  certain  persons  executors,  added,  subsequent^ 
'  and  to  whom  I  give  all  the  remainder  of  my  property  whatever  and  explanatory 
wheresoever,  to  be  equally  divided  amongst  them,  share  and  share 
alike,  after  their  paying  and  discharging  the  before-mentioned 
annuities,  legacies,  debts  and  demands,  or  any  I  may  hereafter 
make  by  codicil  to  this  my  will,  all  my  goods,  stock,  bills,  bonds, 
book  debts  and  securities  in  the  Witham  Drainage,  in  Lincolnshire, 
and  funded  property.'    The   question   was  whether  real  estate 
passed.     The  Court  held  that  it  did  not ;    considering  that  the 
enumeration  at  the  end  of  the  clause  was  explanatory  of  the 
words  '  remainder  of  my  property  '  (z). 

"  The  two  preceding  cases,  Timewell  v.  Perkins,  and  Roe  v.  Yeud, 
were  much  relied  upon  by  Gibbs,  C.J.,  in  the  subsequent  case  of 
Doe  V.  Rout  "  (a). 

It  may  be  doubted,  however,  whether  this  restricted  construc- 
tion would  find  favour  with  the  courts  at  the  present  day. 
The  three  cases  last  referred  to  were  all  decided  on  the  principle 
that  clear  words  are  required  to  disinherit  the  heir,  a  principle 
which  has  little,  if  any,  force  at  the  present  day  (6).  Accordingly 
in  Mullally  v.  Walsh  (c),  where  a  testator  bequeathed  a  legacy 
"  to  be  paid  by  my  wife  or  by  my  executors,"  and  then  gave  to  his 
wife  "  the  remaining  part  of  my  whole  property,  both  in  stock, 
household  furniture  and  cash,  &c.,  &c.,"  it  was  held  by  the  Court 
of  Appeal  that  chattels  real  (with  which  alone  the  suit  was  conver- 
sant) passed  by  the  gift.  The  principle  on  which  the  judgment 
of  the  court  proceeded  seems  to  apply  with  equal  force  to  freeholds. 

But  "  property  "  sometimes  denotes  merely  the  fact  of  owner-  "  Property  " 
ship,  and  then  it  does  not  have  the  sweeping  effect  which  it  has  y^^^.^^ 
when  used  in  its  more  usual  sense.    As  in  Doe  d.  Haw  v.  Earles  (d),  sense, 
where  a  testator  gave  all  "  effects  at  this  time  in  my  possession  or 
that  hereafter  may  become  my  property  "  to  his  wife,  and  it  was 
held  that  "  property  "  did  not  enlarge  the  meaning  of  "  effects."     In 
a  later  part  of  the  same  will  the  testator  used  the  word  "  property  " 

iy)  2  B.  &  P.  N.  R.  214.  L.  J.  Ch.  82,  and  in  Re  Cameron,  26 

(z)  But   observe   the   tone   of   Loid  Ch.  D.  25. 
Ellenborough's  remarks  on  this  case  in  (c)  3    L.    R.     Ir.    244,     overruling 

Doe  V.  Langlands,  14  East,  373.  decision  of  Court  below,  Ir.  R.,  6  C.  L. 

(a)  7  Taunt.  79.  314.     Compare   Loftus   v.    Stoney,    17 

(6)  It  was  referred  to  as  an  existing  Ir.  Ch.  178,  refeiTed  to  post,  p.  1016. 
principle  in  Buchanan  v.  Harrison,  31  (d)  15  M.  &  Wels.  450. 
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Copyholds 
excluded 
from  a  gift  of 
"  property  " 
by  subse- 
quent dis- 
position of 
"  copyholds." 


Clear  gift  of 
realty  in  will 
not  cut  down 
by  gift  of 
"  estate,  fur- 
niture, &o." 
in  codicil. 


Effect  of 
mistake. 


to  denote  the  property  before  given  to  his  wife,  that  is,  effects 
merely.  A  similar  construction  prevailed  in  Barnaby  v. 
Tassell  (e). 

With  the  foregoing  cases  may  be  compared  those  in  which 
realty  has  been  held  to  pass  by  the  use  of  untechnical  expres- 
sions (/). 

It  is  a  wholly  different  question,  where  a  will  contains  two 
distinct  devises,  either  of  which  would  alone  be  sufficient  to  carry 
the  property,  under  which  of  the  two  it  shall  be  held  to  pass. 
Thus  in  Chapman  v.  Prickett  (g),  where  a  testator  entitled  to 
copyholds,  which  he  had  surrendered  to  the  use  of  his  will,  devised 
his  freehold  messuages,  stock  in  the  funds,  money,  and  debts, 
and  all  shares  or  property  of  which  he  might  be  possessed  or 
entitled  to,  to  trustees  in  trust  to  pay  the  rents  of  his  freeholds 
and  leaseholds  and  the  dividends  of  his  stock  and  shares  to  his 
wife  for  life,  and  afterwards  to  make  division  by  sale  or  otherwise 
of  his  said  freeholds,  and  to  transfer ' '  all  stock  or  shares,  my  property, 
estate,  and  effects,"  equally  among  his  children.  By  codicil  he 
devised  his  copyhold  estate  to  his  wife  for  a  term,  and  afterwards 
directed  it  to  be  sold  for  the  benefit  of  his  children  as  directed 
by  the  wiU,  but  did  not  actually  devise  the  copyholds  to  the  trustees. 
It  was  held  that  no  estate  in  the  copyholds  passed  to  the  trustees  by 
the  word  "  property "  in  the  will.  Tindal,  C.J.,  observed  that 
the  general  effect  of  the  disposition  of  the  copyhold  by  the  codicil 
was  the  same  as  that  of  the  freehold  which  had  already  passed 
by  the  will,  viz.,  that  the  wife  of  the  testator  should  receive  the 
rents  and  profits  during  her  life,  and  after  her  death  a  sale  should 
take  place  and  a  division  be  made  among  the  children.  So  that  the 
disposition  of  the  copyhold  made  by  the  codicil  was  unnecessary, 
except  upon  the  supposition  that  the  testator  thought  he  had  not 
disposed  of  it  by  the  will. 

And  it  has  been  elsewhere  noticed  as  an  established  rule,  that 
a  gift  once  clearly  expressed  in  a  will,  shall  not  be  cut  down  by 
ambiguous  expressions  contained  in  a  codicU.  It  was  mainly  on 
this  principle  that  in  Molyneux  v.  Rowe  {h),  a  devise  of  "  real 
estate  "  to  A.  was  held  not  to  be  affected  by  a  codicil  by  which 
the  testator  gave  "  all  his  estate,  household  furniture,  linen,  china, 
and  all  other  his  personal  property  "  to  B. 

In  Hounsell  v.  Dunning  (i),  a  testatrix  was  entitled  to  some 

(e)  L.  E,.,  11  Eq.  363.  analogous  to   Wilde  v.   HoUzmeyer,   5 

(/)  Post,  p.  1011.  Ves.  811. 
(?)  6  Bing.   602.     See  also  Acheson  {h)  8  D.  M.  &  G.  368. 

V.  Fair,  3  D.   &  War.  512,  which  is  (i)  [1902]  1  Ch.  512. 
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copyholds  as  customary  heiress  of  her  deceased  husband,  but  she  ouap.  xxvii. 

erroneously  supposed  that  they  belonged  to  her  son  as  his  father's 

heir  ;  by  her  will  she  gave  to  her  daughters  all  the  share  of  her 

late  husband's  "  estate  "  to  which  she  was  entitled  on  his  decease  ; 

she  also  gave  them  pecuniary  legacies,  and  declared  that  she 

made  this  provision  for  them  in  lieu  of  the  various  freehold  and 

copyhold  lands  of  her  late  husband  which  descended  to  her  son  : 

it  became  unnecessary  to  decide  the  point,  but  Joyce,  J.,  thought 

that  the  copyholds  in  question  did  not  pass  by  the  word  "  estate." 

III.  Words  "  Estate,"  &c.,  whether  restrained  by  Collocation  Dovjse  asso- 
with  Executorship.— Mr.  Jarman  continues  (/) :  "  Sometimes  words  n^^^^Ti^'^  to 
adequate  to  comprise  land  have  been  confined  to  personal  estate,  executorship, 
from  their  association  with  the  legatee's  nomination  to  the  executor- 
ship, which  has  been  considered  as  explanatory,  and  restrictive 
of  the  general  expressions  to  that  species  of  property  which  was 
connected  with  the  character  of  executor. 

"  As  in  Shaw  v.  Bull  {k),  where  one  seised  in  fee  of  five  mes- 
suages, by  will  devised  two  to  his  wife  for  life,  remainder  to  his 
two  daughters  in  fee  ;  the  third  messuage  to  his  wife  and  her 
heirs ;  the  fourth  to  his  wife  and  her  heirs,  she  paying  his  lega- 
cies, in  case  his  goods  and  chattels  did  not  answer  them  all ;  and, 
if  she  did  not  make  provision  for  the  payment  of  his  legacies  in 
her  lifetime,  that  it  should  be  lawful  for  the  legatee,  after  her 
death,  to  sell  the  said  messuage,  to  satisfy  the  legacies  out  of 
the  value  thereof.  Then  follows  this  clause,  on  which  the  question 
arose  : — '  And  all  the  overplus  of  my  estate  to  be  at  my  wife's  "  Overplus  of 

disposal,   and  make  her  my  executrix.'    Blencowe,  J.,  said,  if  ™y estate" 
'^  ■'  restncted  to 


he  had  at  first  devised  to  his  wife  all  his  estate,  this  (the  fifth)  personalty  by 

this  a 
tion. 


house  would  have  passed  to  her ;    but  compare  this  clause  with         associa- 


the  subsequent  words,  '  and  I  make  her  my  executrix,'  it  shows 
that  his  intent  was  to  grant  her  such  estate  as  she  was  capable  of 
as  executrix.  He  considered  '  overplus '  to  refer  to  the  price  of 
the  house,  after  payment  of  legacies. 

"It  is  to  be  observed,  however,  that  this  construction  renders  Remark  on 
the  words  in  question  nugatory,  since  the  appointment  of  the  ^'  '^"''' 

wife  to  be  executrix  was  itself,  in  the  then  state  of  the  law,  a 
disposition  of  the  whole  personal  estate ;  a  species  of  argument 
to  which  great  attention  is  paid  at  this  day,  for  in  modern  cases 
no  principle  is  more  conspicuous  than  an  anxiety  to  give  effect 

(/)  First  ed.  p.  671.  (k)  12  Mod.  593,  2  Eq.  Ca.  Ab.  320,  pi.  8. 
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"  Executrix 
of  all  my 
goods,  lands, 
and  chattels." 


"  Executor  of 
all  my  lands 
for  ever  and 
leasehold  pro- 
perty," not  so 
restricted. 


to  every  word  of  the  will.     It  is  impossible  to  reconcile  this  case 
with  the  general  current  of  authorities  (I). 

"  Although  it  is  indisputably  clear  that  the  word  lands  will 
carry  real  estate,  notwithstanding  it  be  collocated  with  words 
descriptive  of  personal  property  only  (m) ;  yet  in  several  early 
cases  (n)  it  has  been  decided,  that  where  a  testator  appoints 
another  executor  of  all  his  goods,  lands,  &c.,  he  refers  to  such 
lands  as  the  person  may  take  as  executor,  namely,  leaseholds  ; 
and  accordingly  real  estate  does  not  pass.  Thus,  in  Piggot  v. 
Penrice  (o),  freehold  lands  were  held  not  to  pass  under  the  words, 
'  I  make  my  niece  executrix  of  all  my  goods,  lands  and  chattels,' 
although  the  testator  had  no  leaseholds  (p).  It  was  said  that 
by  this  construction  the  word  lands  was  not  (as  objected)  useless, 
and  to  be  rejected ;  for  that,  in  all  probability,  there  might  be 
rents  in  arrear  of  those  lands,  which  would  pass  to  the  niece  by 
her  being  made  executrix.  This  explanation,  however,  fails 
to  show  that  any  efficient  signification  was  given  to  the  word 
'  lands,'  since  it  is  clear  the  executorship  would  have  entitled 
the  niece  to  the  arrear  of  rent.  The  word  '  chattels,'  too,  was 
sufficient  to  pass  any  leasehold  lands  of  which  the  testator  might 
have  been  possessed  at  his  death. 

"  In  Doe  d.  Gillard  v.  Gillard  (q),  real  estate  was  held  to  pass 
under  the  words,  '  I  do  make,  constitute  and  appoint  K.  G.  my 
whole  and  sole  executor  of  all  my  lands  for  ever,  and  leasehold  pro- 
perty here  or  at  Beeston.'  The  question  principally  agitated 
was,  whether  the  restrictive  words  '  here  or  at  Beeston,'  applied 
to  both  freehold  and  leasehold,  or  to  leasehold  lands  only ;  and 
it  was  held  that  they  were  confined  to  the  latter,  and  that  the 
devise  of  the  freehold  lands  was  general,  without  any  local 
restriction. 

"  Whatever  opinion  may  be  formed  of  the  case  of  Piggot  v. 
Penrice,  it  is  not  necessarily  overruled  by  this  case,  where  the 
will  contained  additional  expressions,  strongly  aiding  the  con- 
struction adopted. 


(1)  See  Nod  v.  Hoy,  5  Mad.  38, 
stated  post,  p.  1005. 

(m)  Boe  d.  Walker  v.  Walker,  3  B.  & 
P.  375,  stated  post,  p.  1020. 

(n)  1  KoU.  Ab.  613,  1  Eq.  Ca.  Ab. 
209,  pi.  12  ;  see  also  Clements  v.  Gassye, 
Noy,  48. 

(o)  Pre.  Ch.  471,  1  Eq.  Ca.  Ab.  209, 
pi.  13. 

(p)  "  This  circumstance  does  not 
seem  to  be  very  material ;  for,  as  such  a 


bequest  operates  upon  all  the  leaseholds 
of  the  testator  oi  his  death,  the  fact  of 
his  having  or  not  having  any  such  at 
that  period,  does  not  mark  his  intention 
at  Ab  making  of  the  will.  See  Lord 
Eldon'a  judgment  in  Wright  v.  Atkyns, 
as  reported  G.  Coop.  Ill,  but  as  to  which 
see  infra."     (Note  by  Mr.  Jarman.) 

(g)  5  B.  &  Aid.  785  ;  and  see  Marret 
V.  Sly,  2  Sid.  75,  ante,  p.  455,  n.  {I). 
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"  So,  in  Noel  v.  Hoy  (r),  a  copyhold  estate  surrendered  to  the  chap.  xxvn. 
use  of  the  will  was  held  to  pass  under  the  following  disposition  : 
'  In  respect  of  worldly  affairs,  I  cannot  better  manifest  my  love 
and  attachment  to  my  family,  than  in  nominating  (which  I  hereby 
do)  my  dearly  beloved  and  most  amiable  wife  A.  F.  M.,  the  sole 
executrix  of  this  my  will,  thereby  bequeathing  to  her  all  the  property  "  All  the  pro- 
of  whatever  description  or  sort  that  I  may  die  possessed  of,  to  be  dieposs^sed 


by  her  appropriated  in  any  manner  she  may  think  proper,  for  the  ?f."  held  to 
maintenance  of  herself  and  such  of  my  children,'  &c.     Sir  J.  Leach, 
V.-C,  thought  that  the  criticism  upon  the  words  '  possessed  of,'  and 
'  appropriated,'  on  which  had  been  founded  the  argument  for 
excluding  the  copyholds,  was  too  nice. 

"  Again,  in  Thomas  v.  Phelps  (s),  where  the  testator,  as  to  his 
worldly  estate,  gave,  devised  and  disposed  of  the  same  as  follows  : 
and  then,  after  giving  some  pecuniary  legacies,  proceeded  in 
these  words  :  '  I  also  give  and  bequeath  the  lease  of  the  colliery  "  All  that  I 
of  L.  to  my  son  J.  P. ;  him  and  my  daughter  E.  P.  I  do  make,  ^"^yt'long"^ 
constitute  and  appoint  my  joint  executor  and  executrix  of  this  ing  to  me." 
my  last  will  and  testament,  of  all  that  I  possess  in  any  way  belonging 
to  me,  by  them  freely  to  be  enjoyed  or  possessed  of  whatsoever  nature 
or  manner  it  may  be,  only  my  household  furniture,  which  I  give 
to  my  daughter  who  lives  the  longest  single,  and  after  her  decease 
or  marriage  to  be  sold  and  equally  divided  between  my  remaining 
children,'  &c.  Sir  J.  Leach,  M.E.,  held,  that  the  real  estate  passed 
by  this  devise,  the  words  being  equivalent  to  a  gift  of  all  the 
testator's  property.  He  observed,  that  the  exception  of  the  house- 
hold furniture  was  of  little  weight ;  for  where  the  prior  words 
imported  real  as  well  as  personal  estate,  it  mattered  not  that  the 
exception  to  the  gift  happened  to  be  of  personal  chattels  only  (<). 

"  So,  in  Doe  d.  Pratt  v.  Pratt  (u),  where  a  testator  directed  that 
his  debts  and  fiuieral  expenses  should  be  paid  by  his  executor 
thereinafter  named  ;  and  after  giving  two  life  annuities  of  21.  10s. 
each,  and  a  legacy  of  5s.  to  J.  P.,  his  heir-at-law,  he  appointed 
W.  P.  whole  and  sole  executor  of  all  his  houses  and  lands  situate  at  F. 
It  was  held,  after  an  extensive  review  of  the  authorities,  that  the 

(r)  5  Mad.  38.  exception  is  made ;    see  Davenport  v. 

(«)  4  Russ.  348.  Coltman,  12  Sim.  588,  598,  603  ;  and 

(t)    See    also    Steignes    v.    Steignes,  see  Hotham  v.  Sutton,  15  Ves.  319,  and 

Mos.  296  ;    such  an  exception,  though  other  cases  cited  therewith,  post.  Chap. 

of  little  weight  to  show  what  is  ex-  XXIII.  ;  Marshall  v.  Hopkins,  15  East, 

eluded  (see  however  Camfield  v.  Oilbert,  309. 

3  East,  516,  2  M.  &  Sel.  p.  454),  is  strong  (u)  6  Ad.  &  E.  180  ;  Doe  d.  Hickman 

to   prove  what  is  intended  to  be  in-  v.  HaslevMod,  ib.  167  ;  Day  v.  Daveron, 

eluded    in    the    gift    from    which    the  12  Sim.  200,  stated  post,  p.  1012. 
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mark on  pre- 
ceding cases. 


Power  to  sell 

"  estate  "  to 
pay 


houses  and  land  at  F.  passed  to  W.  P.,  and  that  he  took  an  estate 
in  fee. 

"  These  cases  evince  that  little  attention  is  now  to  be  paid  to  the 
circumstance  of  the  association  of  the  devise  with  the  appoint- 
ment of  the  devisee  to  the  executorship,  as  confining  it  to  personal 
estate,  if  the  words  of  the  devise  will  fairly  bear  a  wider  construction ; 
and  Thomas  v.  Phelps  also  shows  that  an  exception  of  articles  of 
personalty  affords  no  ground  for  cutting  down  the  general  words 
of  the  devise." 

In  the  cases  above  cited  the  question  was  whether  the  executors 
took  the  real  estate  beneficially,  but  an  appointment  of  a  person 
as  "  executor  "  of  the  testator's  property  may  of  course  operate 
to  give  him  the  land  as  trustee  (v). 

In  Re  Cameron  (w),  a  testator  gave  certain  legacies,  and  empowered 
his  executors  to  realize  such  parts  of  his  estate  as  they  should  think 
fit  to  pay  them  ;  he  did  not  dispose  of  any  of  his  real  estate,  except  a 
particular  house  :  it  was  held  that  the  provision  for  payment  of 
legacies  referred  to  that  part  of  the  estate  which  vested  in  the 
executors  as  such,  namely,  the  personal  estate,  and  did  not  charge 
the  legacies  on  the  real  estate. 


Land  Trans-  It  may  be  a  question  whether  the  Land  Transfer  Act,  1897,  has 
^^  " '  ■  affected  the  rule  of  construction  above  considered.  In  the  case  of 
a  testator  dying  since  1897,  his  real  estate  vests  on  his  executors, 
and  this  would  be  an  additional  reason  (to  borrow  Mr.  Jarman's 
language)  for  disregarding  the  circumstance  that  the  testator  has, 
in  devising  his  property  by  informal  words,  associated  the  devise 
with  the  appointment  of  the  devisee  to  the  executorship.  But 
in  such  a  case  as  Re  Cameron  (supra),  it  is  submitted  that  the  act 
would  not  affect  the  construction  of  the  will. 


inapplio-  IV.— Words  "  Estate  "  &c.,  whether  restrained  by  the  Nature 

abiUtyoflimi-  of  Limitations.— Mr.  Jarman  continues  (x) :  "The  introduction 

tations,  wnero      r  t     ■       ■  .         . 

restrictive.  of  limitations  and  expressions  inapplicable  to  real  estate  has  some- 
times been  made  a  ground  for  excluding  such  estate  from  words 
of  general  description,  capable,  ex  vi  terminorum,  of  comprehending 
property  of  that  species." 

The  authorities  on  the  subject,  however,  are  somewhat  con- 
flicting. At  the  time  when  Mr.  Jarman  wrote,  the  introduction 
of  limitations  and  expressions  inapplicable  to   real  estate  had 


{v)  Murphy  v.  Dondly,  Ir.  R.,  4  Eq. 
111. 


(w)  26  CSb.  D.  19. 
(x)  First  ed.  p.  675. 
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As  to  pre- 
amble inti- 
mating 
intention  to 
dispose  of 
whole  estate. 


been  held,  in    several  cases,  to  be    a    sufficient   reason    for   ex-  chap,  xxvn. 

eluding  it  from  a  gift  of  the  testator's  "  estate  and  effects  "  (y), 

while  in  other  cases  it  was  held  that  the  mere  introduction  into 

some  of  the  clauses  of  a  will  of  expressions  inapplicable  to  real 

estate,  did  not  necessarily  confine  the  word  "  estate  "  to  personal 

estate  (z). 

In  some  of  the  cases  bearing  on  this  subject  (for  example,  in 
Doe  V.  Buckner),  the  testator,  in  the  preamble  or  exordium  to  his 
will,  intimated  an  intention  to  dispose  of  all  his  real  estate.  "  This 
circumstance,"  as  Mr.  Jarman  points  out  (a),  "  has  had  various 
degrees  of  importance  assigned  to  it.  Most  of  the  judges  who  have 
held  the  real  estate  to  pass,  have  thrown  it  into  the  argument. 
It  certainly  shews  that  the  testator  commenced  his  will  with  the 
intention  not  to  die  intestate  with  respect  to  any  portion  of  his 
property ;  but  does  not  supersede  the  necessity  of  that  intention 
being  subsequently  carried  into  effect  by  an  actual  disposition." 
It  has  had  considerable  weight  assigned  to  it  in  cases  where  the 
testator  has  made  no  disposition  of  his  residuary  estate  except  by 
untechnical  words,  as  by  appointing  some  one  to  be  his  residuary 
legatee,  or  the  like  (6),  a  matter  which  is  considered  in  a  subsequent 
part  of  this  chapter. 

The  true  principle  governing  the  class  of  cases  now  under  dis-  Realty  held 

cussion  was  laid  down  in  Saumarez  v.  Saumarez  (c).     In  that  case  to  pass  not- 
withstanding 

(y)  Doe  d.   Spearing  v.   Buckner,   6      Smith  v.  Coffin,  2  H.  Bl.  444 ;   Qrayson   trusts  in 
T.  R.  610,  see  post,  p.  1008  n.  (d)  j  Doe      v.   Atkinson,   1  Wils.  333;    Pocock  v.    terms 
d.  HurreU  v.  Hurrell,  5  B.  &  Aid.  18  ;      Biahop  of  Lincoln,  3  Br.  &  B.  27  ;   Roe   applicable 
Woollam  V.  Kenworthy,  9  Ves.  137  ;  and      v.  Gilbert,  ib.  85  ;    Saddler  v.  Turner,   only  to  per- 
Pogson  V.  Thomas,  6  Bing.  N.  C.  337.      8  Ves.  617  ;   Doe  v.  Dring,  2  M.  &  Sel.   sonalty. 
Some  of  these  decisions  seem  to  have       ''"    ""      "   "     '        "  '" 
proceeded     on    the    ground    that     a 
limitation  to  the  executors  and  adminis- 
trators of  a  person  was  inapplicable  to 
real    estate   (see   per  Shadwell,  V.-C, 
12  Sim.  at  p.  204),  although  a  gift  of  land 
to  A.,  his  executors,  &c.,  even  under 
the  old  law,  gave  A.  the  fee  (Mose  d. 
Vere  v.  Hill,   3   Burr.  1881,     Feame, 
Posth,  144). 

{z)  Doe  d.  Burkitt  v.  Chapman,  1  H. 
Bl.  223  ;  Affleck  v.  James,  17  Sim.  121. 
In  Newland  v.  Marjoribanks,  5  Taunt. 
268,  the  judges  were  divided  in  opinion. 
Barclay  v.  Collett,  6  Scott,  408,  is  cited 
by  Mr.  Jarman  in  the  next  section  of 
this  chapter,  but  so  far  as  it  has  any 
bearing  on  the  questions  discussed 
in  this  chapter  it  seems  more  pertinent 
to  the  present  section. 

(a)  Krst  ed.  678. 

(6)  See  Doe  d.  Wall  v.  Lanr/lands,  14 
East,  370,  2  Ed.  145,  n.  (a) ;  Gulliver 
V.  Poynt^,  3  Wils.  141,  2  W.  Bl.  720; 


Smith  V.  Coffin,  2  H.  Bl.  444 ;   Grayson 
V.   Atkinson,   1  Wils.  333  ;    Pocock  v. 
Bishop  of  Lincoln,  3  Br.  &  B.  27  ;   Soe 
V.  Gilbert,  ib.  85 ;    Sadler  v.  Turner, 
8  Ves.  617  ;   Doe  v.  Drinq,  2  M.  &  Sel. 
448,  456 ;    Bradford  v.  Belfield,  2  Sim. 
264 ;    Sutton  v.  Shirp,  1  Russ.   146  ; 
Wilce  V.  Wilce,  7  Bing.  664  ;   and  par- 
ticularly Hughes  v.   Pritchard,   6   Ch. 
D.  24.     The  absence  of  such  a  clause 
was  reUed  on  in  Rn  v.  Yeud,  2  B.  &  P. 
N.  R.  214 ;   Dc.e  v.  Rout,  7  Taunt.  79, 
84 ;    Re  Methven  and  Blare's  Contract, 
16  Ch.  D.  690;    but  stated  by  Lord 
Hardwicke,  in  Crichton  v.  Symes,  3  Atk. 
61,  to  afford  no  indication  of  intention. 
(c)  4    My.     &     C.     331.     See    also 
Morrison  v.  Hoppe,  4  De  G.  &  S.  234 ; 
Stokes  V.  Salomons,  9  Hare,  75  ;  Hunter 
v.  Pugh,  4  Jur.  571 ;  Mayor,  Sc,  of 
Hamilton  v.   Hodsdon,  6  Moo.   P.C.C. 
76,  11   Jur.  193,  stated  ante,  p.  998 
D'Almaine  v.  Moseley,  1  Drew.  629 
Fullerton  v.  Martin,  22  L.  .1.  Oh.  893 
Strentfield  v.    Cooper,   27   Beav.   338 
Morris  v.  Lloyd,  3  H.  &  C.  141  ;  Hamil 
ton   V.  Buckmruiter,  L.  R.,  3  Eq.  323 
Lloyd  V.  Lloyd,  L.  R.,  7  Eq.  458. 
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Saumarez  v. 
Saumarez. 


a  testator,  after  giving  certain  directions  about  his  dwelling-house, 
gave  to  his  son  R.  his  freehold  land  in  D.  (without  words  of  limita- 
tion), and  directed  that  the  residue  of  his  property,  which  he  might 
leave  at  his  death,  might  be  divided  between  him  and  his  two 
sisters  in  equal  proportions,  subject  to  the  following  restrictions. 
The  testator  then  directed  his  son's  portion  to  be  placed  in  the 
names  of  trustees,  and  the  interest  to  be  paid  to  him  (he  being 
already  tenant  for  life  of  the  land).    After  his  death  his  share 
to  be  divided  between  his  children,  and  placed  in  the  names  of 
trustees,  with  a  power  to  employ  the  interest  for  their  maintenance 
and  part  of  the  capital  for  their  advancement ;   and  at  their  age 
of  twenty-five  to  transfer  the  whole  to  them  :  with  certain  ulterior 
limitations   in   case   R.   died  without  issue.     Lord   Cottenham, 
notwithstanding  the  inapplicability  of  the  trusts  to  real  estate, 
held  that  the  reversion  of  the  estate  in  D.  passed  by  the  residuary 
clause,  and  that  the  trusts  and  limitations  must  be  applied  dis- 
tributively  to  the  real   and  personal  estate.     "  In   considering 
gifts  of  residue,"  he  said,  "  whether  of  real  or  personal  estate, 
it  is  not  necessary  to  ascertain  whether  the  testator  had  any 
particular  property  in  contemplation  at  the  moment.     Indeed, 
such  gifts  may  be  introduced  to  guard  against  the  testator  having 
overlooked  some  property  or  interest  in  the  gifts  particularly 
described.    If  he  meant  to  give  the  residue  of  his  property,  be 
it  what  it  may,  it  is  immaterial  whether  he  did  or  did  not  know 
what  would  be  included  in  it ;    and  if  so,  it  cannot  make  any 
difference  that  such  ignorance  is  manifested  upon  the  face  of  the 
wiQ,  unless  the  expressions  manifesting  it  are  sufficient  to  prove 
that  the  testator  did  not  intend  to  use  the  words  of  gift  in  their 
ordinary,  extended,  and  technical  sense."    And,  applying  him- 
self to  the  particular  will  before  him,  he  said  :   "  The  circumstance 
of  the  testator  using  expressions  and  giving  directions  applicable 
only  to  the  personal  estate  may  prove  that  he  did  not  at  the  time 
consider  or  was  not  aware  that  this  fee  would  be  part  of  the  residue  ; 
but  if  such  knowledge  be  not  necessary,  as  it  certainly  is  not, 
to  give  validity  to  the  devise,  the  absence  of  it,  though  so  manifested, 
cannot  destroy  the  operation  of  the  general  intent  of  passing  all 
the  residue  of  his  property." 

The  cases  of  Fullerton  v.  Martin  (d)  and  D'Almaine  v.  Moseley  (e), 
both  decided  by  Kindersley,  V.-C,  illustrate  the  same  principle. 


(d)  22  L.  J.  Ch.  893.  In  that  case 
the  V.-C.  remarlsed  of  Doe  t.  Buckner 
that  it  would  be  decided  differently  at 


the  pre<ient  day. 

(e)  1  Drew.  629.      See  also  the  other 
cases  cited  ante,  p.  690,  note  (o). 
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It  is  true  that  in  (7oard  v.  Holderness  (/),  a  gift  of  all  the  testator's  chap.  xxvn. 
estate,  effects  and  property,  described  in  the  most  sweeping  terms, 
was  held  by  Komilly,  M.E.,  that  the  use  of  the  words  "  bequeath," 
"  executors  and  administrators,"  "  income  "  and  "  principal," 
and  the  absence  of  such  words  as  "  devise,"  "  heir  "  and  "  rent," 
coupled  with  the  general  scope  and  object  of  the  wiU,  shewed  the 
testator  did  not  mean  to  dispose  of  his  real  estate,  but  whether 
the  case  was  rightly  decided  or  not,  no  general  principle  can  be 
deduced  from  it  (g). 

In  Kirhy-Smiih  v.  Parnell  (h)  a  testator  gave  and  bequeathed  all 
his  ready  money,  securities  for  money,  stock  in  any  of  the  public 
stocks  of  Great  Britain,  and  all  the  rest,  residue  and  remainder 
of  his  estate  and  effects  whatsoever  and  wheresoever,  upon  trusts 
which  were  technically  appropriate  rather  to  personal  than  to 
real  estate,  but  Buckley,  J.,  held  on  the  whole  will  that  the  dominant 
intention  of  the  testator  was  to  dispose  of  everything,  and  that 
the  gift  operated  as  a  valid  gift  of  his  real  estate.  The  learned 
judge  relied  on  Saumarez  v.  Saumarez,  D'Almaine  v.  Moseley,  and 
Fullerton  v.  Martin,  and  treated  Coard  v.  Holderness  and  Longley  v. 
Longley  (i),  as  decisions  on  the  wording  of  particular  wills,  from 
which  no  general  principle  could  be  deduced. 

In  some  cases  where  the  words  of  a  devise  to  trustees  have 
been  sufficiently  ample  to  include  real  estate,  but  the  trusts 
have  applied  to  personalty  only,  the  legal  estate  in  the  realty 
has  been  held  to  pass  by  the  devise,  with  a  resulting  trust  to 
the  heir. 

As  in  Dunnage  v.  White  (j),  where  the  testator,  after  devising 
certain  real  estate,   and  bequeathing  some   pecuniary  legacies, 
proceeded  as  foUows  : — "  And  all  the  rest,  residue  and  remainder,  "  Estate  or 
of  my  estate  or  effects,  whatsoever  and  wheresoever,  of  what  nature  to  include^^*^ 
or  kind  soever,  I  give,  devise  (h),  and  bequeath  unto  my  said  land,  but 
trustees  and  executors   after  named  and  appointed,   upon  the  emifinedto 
trusts  following  :  that  is  to  say,  that  they  my  said  executors  do  personalty, 
and  shall,  as  soon  as  may  be  conveniently  after  my  decease,  make 
sale  and  absolutely  dispose  of  my  household  goods  and  stock 

(/)  20  Bea.  147.  "effects  "alone,  will  not  carry  real  estate, 

(0)  The  M.R.  seems  to  have  mis-  see  Gamfield  v.  Gilbert,  3  East,  516 ; 
apprehended  the  true  ground  of  the  Hall  v.  Hall,  [1891]  3  Ch.  389 ;  [1892] 
decision  in  Saumarez  v.  Saumarez,  supra.  1  Cb.  361 ;  but  see  Phillips  v.  Beal, 
See  Stokes  v.  Salomons,  9  Hare  75 ;  25  Beav.  25.  Conversely,  the  word 
Buchanan  v.  Harrison,  31  L.  J.  Ch.  74.  "  bequeath  "  will  not  be  sufficient  to 

(A)  [1903]  1  Ch.  483.  confine  the  effect  of  a  gift  otherwise 

(»■)  Post,  p.  1010.  capable     of     iacluding     real     estate, 

(1)  1  J.  &  W.  583.  Whicker    v.    Hume,    14    Beav.    618 ; 
(jfc)  That  this  word,  when  appHed  to  Oyett  v.  Williams,  2  J.  &  H.  429. 
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Resulting 
trust  for  the 
heir. 


in  trade,  by  public  auction,  for  the  most  money  that  can  be  had 
or  gotten  for  the  same  ;  and  also  do  and  shall,  with  all  convenient 
speed,  collect  in  all  debts  due  and  owing  to  me  at  the  time  of  my 
decease,  together  with  all  monies  owing  or  belonging  to  me  upon 
mortgage,  bond,  bill,  note,  specialties,  simple  contract,  or  otherwise 
howsoever  ;  and  when  the  same  shall  be  so  collected  and  got  in, 
to  divide  the  samfe  into  six  parts  or  shares,  and  to  pay  the  same, 
when  so  divided,  in  manner  following ;  that  is  to  say,  four  equal 
sixth  parts  thereof  to  certain  persons  named,  and  the  remaining 
two-sixth  parts  thereof  to  invest  in  the  public  stocks  or  funds,"  &c. 
Sir  T.  Plumer,  M.E.,  held  it  impossible  not  to  construe  the  devise 
as  comprising  the  real  estate  ;  but  that  the  testator  having  given 
both  the  real  and  personal  property  to  the  trustees,  and  having 
only  said  what  was  to  be  done  with  the  personalty  (for  not  a  word 
of  the  disposition  of  the  beneficial  interest  referred  to  real  estate), 
the  consequence  was  that  the  trust  of  the  realty  resulted  to  the 
heir-at-law  (l). 

This  decision  was  followed  in  Longley  v.  Longley  (m),  where  a 
testator  devised  and  bequeathed  all  his  estate  and  effects  to 
trustees,  their  heirs,  executors  and  administrators,  upon  trust 
to  convert  his  personal  estate  and  stand  possessed  of  the  proceeds 
of  sale,  and  of  the  rest  and  residue  of  his  estate  and  effects,  upon 
trust  to  invest  the  same  in  government  or  real  securities,  and  to 
stand  possessed  of  the  investments  upon  trusts  for  the  benefit 
of  his  wife,  children,  brothers  and  sisters  :  it  was  held  by  Romilly, 
M.E.,  that  the  real  estate  passed  to  the  trustees,  but  that  the 
trusts  were  "  rigidly  and  exclusively "  applicable  to  personal 
estate,  and  that  there  was  a  resulting  trust  of  the  real  estate  for  the 
hek-at-law.  It  does  not  appear  whether  the  testator  owned  any 
real  estate  at  the  date  of  his  wUl,  which  was  made  fifteen  years 
before  his  death  (n). 


(I)  "  It  seems  to  have  been  over- 
looked in  this  case,  that  the  freehold 
farm,  in  respect  to  which  the  question 
arose,  had  been  contracted  to  be  pur- 
chased by  the  testator  before  he  made 
his  will,  but  had  never  been  conveyed  to 
him  ;  so  that  there  was  no  legal  estate 
in  the  testator  upon  which  that  part  of 
his  Honor's  decision  which  gave  the 
estate  to  the  trustees,  could  operate." 
(Note  by  Mr.  Jarman.) 

(to)  L.  R.,  13  Eq.  133. 

(n)  As  to  the  materiality  of  this 
circumstance,  see  per  Jessel,  M.R.,  in 
lie  Methuen  and  Store's  GorUract,  1 6  Ch. 
D.   696.     Compare  also  the  effect  of 


the  decision  in  Saumarez  v.  Saumarez 
(supra)  as  stated  by  Wood,  V.-C,  in 
Buchanan  v.  Harrison,  31  L.  J.  Ch. 
at  p.  82  :  "  Lord  Cott«nham  says,  and 
I  entirely  follow  the  reasoning,  that 
where  the  testator  used  the  word  pro- 
perty he  only  meant  personal  estate, 
but  he  did  mean  to  dispose  of  all  his 
property  whatever  it  was.  He  believed 
he  was  passing  the  whole  of  his  estate, 
but  believed  it  was  personal  property." 
The  decision  in  Longley  v.  Limgley  was 
referred  to  by  Buckley,  J.  (whether 
with  approval  or  disapproval  does  not 
appear)  in  Kirby-Smith  v,  Parnell, 
supra. 
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V.  General  untechnical  Words  held  to  pass  Laud. — "In  some  chap,  xxvu. 

cases,"  as  Mr.  Jarman  remarks  (o),  "  real  estate  has  been  held  to  Real  estate 

pass  under  words,  even  more  vague  and  informal  than  any  which  ^^'^*°  ^^and 

have  yet  been  the  subject  of  consideration.    Thus,  in  Hopewell  v.  informal 

Ackland  (p),  where  the  testator  devised  as  follows  : — '  I  devise  ^°"^  ^' 

all  my  lands,  tenements,  and  hereditaments  to  A.    Item,  I  devise  else  I  have 

all  my  goods  and  chattels,  monies,  debts,  and  whatsoever  else  I  have  °?*  before 
/•       7  77  /  vv  7    ^         7-  7      ,.  7  -7    .      ,  •        dxsposed  of . " 

(m  the  world  (q) )  not  oefore  dis-posed  of,  to  the  said  A.,  he  paymg 

my  debts  and  legacies  ;   and  make  him  executor.'    Trevor,  C.J., 

held,  that  by  these  words  an  estate  in  fee  passed ;    for  it  could 

not  have  any  effect  upon  the  personal  estate,  because  that  was 

given  away  as  fully  as  possible  by  the  words  precedent ;  therefore 

it  must  extend  to  the  remainders  in  the  real  estate. 

"  The  reasoning  of  the  learned  Chief  Justice  deserves  attention, 
though  the  point  seems  not  to  have  been  necessary  to  the  con- 
struction that  the  devisee  took  a  fee  ;  for  the  prior  devise  was 
clearly  adequate  to  carry  all  the  lands,  and  the  charge  upon  the 
devisee  would  enlarge  his  estate  in  those  lands  to  a  fee  (r). 

"  So,  in  Huxtef  v.  Brooman  (s),  the  words  '  all  I  am  worth '  "  All  I  am 
were  held  to  comprise  land  in  the  will  of  a  very  illiterate  testator,  worth,"  held 

,  -77  7  -1  •   •  *°  cany  land. 

.  .  .  This  case  may  be  considered  as  exhibitmg  the  extreme 
point  to  which  the  decisions  have  gone,  in  applying  general  informal 
words  to  real  estate.  Nothing  could  be  more  comprehensive  or 
more  untechnical  than  the  expression  here  used.  The  case  was 
cited  with  approbation  by  Gibbs,  C.J.,  in  Doe  v.  Rout  (t),"  and 
by  the  Court  of  Exchequer  in  Davetifort  v.  CoUman  (u),  where 
it  was  said  never  to  have  been  doubted.  The  only  apparent 
exception  is  a  dictum  of  Sir  E.  Sugden,  to  the  effect  that  it  might 
be  a  little  difficult  to  support  it  (v). 

In  Pitman  v.  Stevens  (w),  the  testator  devised  as  follows:    "I  "All  that  I 
give  and  bequeath  all  that  I  shall  die  possessed  of,  real  and  personal,  possessed  of, 
of  what  nature    and  kind  soever,  after  my  just  debts  are  paid.  ^^^^  ^^^  „ 
I  do  hereby  appoint  P.  my  residuary  legatee  and  executor  " ;  held  to  pass 
and,  in  a  subsequent  part  of  his  wUl,  he  desired  his  legatee  and  "^^'ty- 
executor  to  let  his  sister  be  interred  in  a  certain  vault,  and 
recommended  him  to  do  something  handsome  for  the  testator's 

(o)  First  ed.  p.  680.  Sid.  75,  ante,  p.  455,  n.  (1).    As  to  the 

(p)  Salk.  239,  1  Com.  164.  expression   "  my   fortune,"    see   ante, 

(q)  These    words    do   not    occur   in  p.  991. 

Salkeld.  (0  7  Taunt,  at  p.  81,  ante,  p.  992. 

(r>  See  post.  Chap.  XLV.  (u)  9  M.   &  Wels.  481  stated  post, 

(»)  1    Br.    C.    C.    437.     As    to  the  p.  1013. 

words  "  I  make  A.  my  sole  heir,"  see  {v)  1  D.  &  War.  439. 

Taykr  v.  Web,  Sty.  301,  307,  319  ;   2  {w)  15  East,  505. 
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to  live  on  :  it  was  held  that  P.  took  a  fee  in  the  real  estate  (x). 
"Everything  So,  in  Wilce  V.  Wilce  (y),  a  testator  commenced  his  will  as 
sessed oi"°^  follows  : — "  As  touching  such  worldly  property,  wherewith  it 
hath  pleased  God  to  bless  me  in  this  world,  I  give,  devise  and 
dispose  of  the  same  in  the  following  manner  and  form."  He  then 
proceeded  to  make  several  dispositions  of  land  and  goods,  and 
concluded  with  the  following  residuary  clause  : — "  All  the  rest 
of  my  worldly  goods,  bills,  bonds,  notes,  book  debts  and  ready 
money,  and  every  thing  else  I  die  possessed  of,  I  give  to  my  son 
George,  whom  I  make  my  whole  and  sole  executor."  It  was 
held,  on  the  authority  of  the  preceding  cases,  especially  Smith  v. 
Coffi,n  (2),  that  certain  real  estate,  not  included  in  the  specific 
devises,  passed  by  this  clause  to  the  testator's  son  George,  and 
that  he  took  the  fee.  Seeing  what  was  the  testator's  intention,  as 
disclosed  by  the  preamble,  the  Court  could  not  but  say  he  had 
employed  sufficient  words  to  carry  it  into  effect  {a). 

And  in  Evans  v.  Jones  (6),  where  a  testator  appointed  his  wife 
executrix,  and  continued — "  First,  I  give  and  bequeath  to  my 
said  wife  all  my  household  furniture,  linen,  glass,  china,  plate, 
farming  stock,  and  all  my  personal  estate  and  effects  whatsoever 
and  wheresoever,  and  of  what  nature  or  kind  soever,  or  whatever 
I  may  be  possessed  of  at  the  time  of  my  decease  "  :  it  was  held 
that  the  testator's  real  estate  passed  to  the  wife. 

In  Bay  v.  Daveron  (c),  a  testator  gave  his  house  M.  to  his  wife 

(without  words  of  limitation),  and  his  house  N.  to  his  wife  for 

life,  together  with  his  household  goods,  &c. ;   but  if  she  married 

again  (which  she  did  not  do),  "  the  above  property  was  to  become 

the  property  "  of  his  daughter  for  life,  remainder  to  her  children  ; 

but  if  his  wife  remained  unmarried,  then,  after  her  death,  he  gave 

house  N.  to  the  daughter  for  her  life  and  her  children.     The 

"  I  appoint      testator  then   went   on :     "I   appoint  my  wife    sole   executrix 

Seoutrix  and  *^^  residuary  legatee  to  aU  other  property  I  may  possess  at  my 

residuary         decease.  .  .  .  Now   concerning    my  funded    property,    I  hereby 

aUotto"        give"    one   moiety  to  the  wife  and  the  other  to  the  daughter, 
property  I 

may  possess          ^^^  jy  ^^  Barclay  v.  Collett,  6  Scott,  ner  v.  Warner,  15  Jur.  141  ;  Phillips  v. 

at  my  ae-          ^^g^  ^  -gj^g   jj   q   ggg^   ^^^^  j^y  ^^  j^eal,  25  Beav.  25  ;   Re  Oyles,  14  Ir. 

Jarman    in    this    section,    see    ante,  Ch.  311,  where  a  gift  of  "everything  I 

p.  1007,  n.  (z).  may  die  possessed  of,  except  the  house- 

(y)  5  M.  &  Pay.  682,  7  Bing.  664.  hold  furniture,"  was  held  to  pass  real 

(z)  Ante,  p.  996.  estate. 

(a)  But  as  to  its  carrying  the  fee,  see  (c)  12  Sim.  200  ;    Warren  v.  Ne'ujton, 

Chap.  XLV.  Dru.  464. 
(11  46  L.  J.  Ex.  280.     See  also  War- 


cease. 
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Sir  L.  Shadwell  held  that  the  wife,  under  the  residuary  clause,  chap,  xxvn. 
took  the  remainder  in  house  M.     He  thought  it  clear,  that  this 
clause  did  not  refer  to  personal  property  ;  for  the  testator  almost 
immediately  afterwards  spoke  of  his  funded  property  in  a  distinct 
sentence  {d). 

In  Davenport  v.  OoUman  (e),  a  testator,  after  certain  pecuniary 
legacies,  bequeathed  to  his  wife  for  her  life  his  freehold  house  at  C, 
together  with  the  use  of  plate,  &c.,  and  of  interest  of  stock  ;  and 
declared  that,  "at  her  decease,  it  was  his  will  that  A.  and  B.  "A. andB. 
should  divide  equally  between  them,  as  residuary  legatees,  whatever  residuary 
he  might  die  possessed  of,  except  what  was  already  mentioned  in  legatees 
favour  of  others."  And  after  appointing  executors,  he  authorized  i  may  die 
them  to  sell  certain  leaseholds  immediately,  "  but  the  house  at  C.  possessed  of." 
must  not  be  sold  as  long  as  my  wife  lives."  On  a  case  from  Chancery, 
the  Court  of  Exchequer  certified  their  opinion  that  A.  and  B.  were 
entitled  in  fee  simple  to  the  whole  real  estate  of  the  testator  at 
the  death  of  the  wife,  subject,  as  to  the  house  at  C,  to  the  wife's 
life  estate.  They  relied  partly  on  the  generality  of  the  expression 
"  whatever  I  may  die  possessed  of,"  which  they  thought  was  not 
to  be  limited  to  personal  estate,  being,  in  their  opinion,  equivalent 
to  "  all  I  am  worth  "  (/),  or  "  all  I  have  "  (g) ;  but  they  also  relied 
on  the  direction  to  postpone  the  sale  of  the  house  at  C,  which  could 
only  refer  to  a  sale  for  convenience  of  division  between  A.  and 
B.  according  to  the  terms  of  the  residuary  clause,  and  that,  if 
any  real  property  was  included  in  that  clause,  all  must  be  so. 
Sir  L.  Shadwell,  V.-C,  confirmed  the  certificate ;  observing  that 
besides  the  terms  "  whatever  1  shall  die  possessed  of  "  (which  he 
thought  would  comprehend  estates  in  fee  simple),  there  was  an 
exception  of  "  what  was  already  mentioned  in  favour  of  others," 
and  that  one  of  the  things  already  mentioned  was  the  possession 
of  the  freehold  house  for  the  life  of  the  wife. 

It  is  true  that  in  Monk  v.  Mawdsley  (A),   Leach,  V.-C,  said  that  "  All  I  may 
in  their  ordinary  sense  the  words  "  possessed  of  "  would  not  import  <^e,pos^ssed 
real  estate,  but  as  the  context  in  that  case  was  sufiicient  to  shew  to  pass  realty, 
that  the  testatrix  did  not  mean  them  to  include  real  estate,  the 
remark  of  the  V.-C.  is  merely  a  dictum  {i). 

(d)  As  to  the  effect  of  appointing  gan,  6  B.  &  Cr.  at  p.  518,  9  D.  &  Ry.  633. 
aperson  "  residuary  legatee,"  without  (h)  1  Sim.  286.  Compare  remarks 
any  gift  to  him,  see  post,  p.  1016  and  by  the  same  judge  upon  the  word 
ante,  p.  1011.  "possessed"    in   Nod    v.    Hoy,    and 

(e)  9  M.  &  Wels.  481,  12  Sim.  588.  Thomas  \.  Phelps,  ante,  p.  1005. 

( / )  Huxtep  V.  Brooman,  1  Br.  C.  C.  («')  Compare  Cook  v.  Jaggard,  L.  R.,  1 

437,  ante,  p.  1011.  Ex.   125,  where  the  words  were  "or 

(g)  See  per  Bayley,  J.,  Doe  v.  Mor-      whatever  I   may   be  possessed   of  or 
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CHAP.  XXVII. 

"  What  little 
I  have  to  call 
my  own." 

"My  for- 
tune "  con- 
fined to 
personalty  by 
context. 


"  Rest  and 
residue,"  held 
not  to  include 
real  estate, 
notAvithstand- 
ing  previous 
devise  of 
land. 


"  All  the 
rest." 


In  Henderson  v.  Farbridge  (j),  it  was  held  that  the  equity  of 
redemption  in  a  copyhold  estate  did  not  pass  under  an  informal 
gift  of  "  what  little  I  have  left  to  call  my  own." 

In  Maitland  v.  Adair  (k),  a  testator  devised  his  estate  at  T. 
to  his  nephew  A.,  and  bequeathed  money  legacies  to  several  other 
relations ;  and  by  a  codicil  directed  his  undisposed-of  money 
to  be  divided  among  his  said  relations  in  the  proportion  he  had 
bequeathed  (I)  the  other  part  of  his  fortune;  Lord  Rosslyn  held 
that  the  word  "  fortune  "  must  mean  money  legacies,  and  that 
A.  was  not  entitled  to  a  share  in  respect  of  the  value  of  the  T. 
estate. 

In  Bebb  v.  Penoyre  (m),  real  estate  was  held  not  to  be  included  in 
a  devise  of  "  the  rest  and  residue,"  on  the  ground  of  the  restraining 
efiect  of  the  immediate  context,  although  there  was  a  previous 
devise  of  land  in  the  same  wUl.  The  testator,  after  various  devises 
and  bequests,  concluded  his  will  in  the  following  words : — "  I 
order  the  lease  of  my  house,  with  all  the  furniture  (except  the 
eight  worked  chairs),  to  be  sold,  and  all  the  rest  and  residue  to  be 
divided  among  the  four  daughters  of  A.,  share  and  share  alike ; 
and  I  appoint  C.  and  D.  executors,"  It  was  contended,  that 
the  reversion  in  fee  of  a  moiety  of  certain  houses  devised  by  the 
will  for  the  life  of  the  devisee,  passed  by  the  words  "  rest  and 
residue."  But  Lord  Ellenborough  thought  that  these  words,  in 
the  place  in  which  they  stood,  and  so  accompanied,  must  mean 
property  of  a  similar  nature  to  the  lease  of  the  house  and  furniture 
before  mentioned,  that  is,  his  personal  estate.  He  considered 
the  division  ordered  was  to  be  made  by  the  executors  immediately 
afterwards  named. 

But  in  Attree  v.  Attree  (n),  a  testatrix  gave  a  certain  house  and 
garden  (which  were  leasehold)  to  A.,  then  bequeathed  several 
pecuniary  legacies,  and  proceeded,  "  and  all  the  rest  to  be  divided 
between  the  daughters  of  B."  It  was  held  by  Sir  J.  Romilly,  that 
"  rest  "  included  the  rest  of  all  the  property  real  as  well  as  personal. 


entitled  to."  In  both  these  cases  the 
wills  were  before  the  Wills  Act,  so  that 
the  persons  to  whom  land  was  expressly 
devised  only  took  life  estates,  and  the 
question  was  whether  the  subsequent 
general  words  were  sufficient  to  pass 
the  remainders  in  fee,  as  in  Hopeivell 
V.  Ackland,  ante,  p.  1011 ;  and  see  the 
following  cases  where  the  residuary 
devises  contained  the  word  "  estate  " 
or  "  property  "  :  Scott  y.  Alherry,  ante, 
p.  993 ;  Roe  v.  QiWert,  ante,  p.  994 ; 
Dayv.  Daveron,  ante,  p.  1012  ;  Saumarez 


V.  Saumarez,  ante,  p.  1007. 

{j)  1  Russ.  479.  It  was  also  held 
not  to  pass  under  a  gift  of  "all  my 
effects." 

(h)  3  Ves.  231. 

(I)  As  to  this  word  vide  ante,  p.  1009, 
note  (i). 

(to)  11  East,  160.  As  to  the  effect 
of  the  context  in  restraining  the  force 
of  such  words  as  "  estate,"  "  property," 
&o.,  see  ante,  p.  1000. 

(m)  L.  R.,  H  Eq.  280. 
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And  in  Smyth  v.  Smyth  (o),  where  a  testator  made  his  will  thus,  chap,  xxvii. 

"  I  give  to  A.  lOOZ.,  also  to  B.  50Z. ;   and  lastly,  I  give  my  sheep 

and  all  the  rest,  residue,  moneys,  chattels  and  all  other  my  effects 

to  be  equally  divided  among  my  four  brothers  (naming  them) 

whom  I  appoint  executors  "  ;  it  was  held  by  Sir  R.  Malins,  V.-C, 

that  "  rest  and  residue  "  were  sufficient  to  carry  real  estate,  and 

were  not  cut  down  by  the  subsequent  enumeration.     Indeed,  he 

thought  the  realty  would  pass  under  the  word  "  effects  "  alone, 

but  in  this  he  perhaps  went  too  far  (p). 

In  Re  Andrew's  Estate  {q),  a  testator,  after  giving  his  real  estates  "  Et  cetera." 
and  aU  his  personal  estate  and  effects  to  his  wife  for  her  life,  gave 
to  certaia  relatives  after  her  death  "  an  equal  share  of  my  personal 
estates,  &c.  &c."  ;    it  was  held  that  this  latter  gift  included  the 
real  estate  of  the  testator  (r). 

There  are  several  cases  in  which  such  words  as  "  I  make  A.  B.  "  i  make  A. 
my  heir,"  have  been  held  to  operate  as  a  general  devise  of  the  "^y^e'r" 
testator's  real  estate  (s). 

In  Gould  V.  Gould  (<),  a  testator  by  his  wiH  gave  his  real  estate 
to  trustees  upon  trusts  for  his  sister ;  by  a  codicil,  in  which  he 
called  his  nephew  his  heir  at  law,  he  directed  that  the  making  of 
the  codicil  should  not  extend  to  give  his  trustees,  for  the  benefit 
of  his  sister,  any  after-acquired  freeholds  or  copyholds,  but  that 
the  same  should  descend,  as  to  freeholds  to  his  heir  at  law,  and 
as  to  customary  estates,  to  his  customary  heir :  it  was  held  this 
did  not  prevent  her  from  taking  by  descent  after-acquired  copy- 
holds, she  being  the  testator's  customary  heir. 

VI.  Words  descriptive  of  Personalty  only,  held,  by  force  of  Words  de- 
Context,  to  include  Real  Estate.—"  It  remains  to  be  observed,"  soriptiveof 

'  personal 

says  Mr.  Jarman  (u),  "  that  words  applicable  exclusively  to  personal  estate  oaly, 

estate  have  sometimes,  by  force    of  the  context,   been  held  to  \^^^  "u"^ 

include  land.     This  frequently  happens  where  an  expression  is 

evidently  used  as  referential  to  and  synonymous  with  an  anterior 

word,  clearly  descriptive  of  real  estate  ;  in  which  case  its  extent 

of  operation  is  measured,  not  by  its  own  inherent  strength,  but  by 

the  import  of  its  synonym. 

"  Thus,  in  Hofe  d.  Brown  v.  Taylor  {v),  where  a  testator,  after  Word/ejaci/ 

iisld  to  rcfsr 

(o)  8  Cai.  D.  561.  319  ;    Rogers  v.  Rogers,  3  P.  W.  193  ;   to  real  estate 

(p)  See  post,  p.  1019.  Parker  v.  Niekson,  ID.  J.  &  S.  177  ("  I   antecedently 

(q)  60  W.  R.  471.  acknowledge  A.B.   to  be  my  heir-at-   devised. 

(r)  As  to  the  effect  of  the  expression  law  "). 

"  et  ciBtera  "  see  post,  p.  1030.  (t)  32  Bea.  391. 

(s)  Marret  v.  Sly,  2  Sid.  75,  s.o.  sub  (u)  Fir.st  ed.  p.  684. 

nom.  Tayler  v.    Web,  Styles  301,  307,  (v)  1  Burr.  268.     See  also  Hardacre 
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"  Residuary 


"  I  appoint  A. 
residuary 
legatee,"  held 
to  carry  real 
estate. 


"  I  leave  A. 
residuary 
legatee,"  held 
not  to  carry 
after- 
acquired  real 
estate. 


devising  certain  lands  to  A.,  B.  and  C,  and  giving  pecuniary 
legacies  to  B.  and  C,  provided  that,  if  either  of  the  persons  before 
named  died  without  issue,  then  the  said  legacy  should  be  divided 
equally  between  them  that  were  alive':  it  was  held  that  the  word 
'  legacy  '  in  this  clause  extended  to  the  land  before  devised.  Foster, 
J.,  observed  that  one  of  the  persons  named  had  no  pecuniary 
legacy." 

In  several  of  the  cases  cited  in  the  previous  section,  there  was 
an  appointment  of  a  person  to  be  the  testator's  residuary  legatee 
of  whatever  property  the  testator  might  die  possessed  of,  and 
although  the  words  "  residuary  legatee  "  are  properly  applicable 
to  personalty  only  {w),  it  was  held  in  each  of  these  cases  that  the 
appointment  took  effect  as  a  devise  of  the  testator's  realty  (x). 
And  an  appointment  of  a  person  to  be  "  my  residuary  legatee  " 
will  have  this  effect  if  the  testator  shews  an  intention  to  dispose 
by  his  wUl  of  all  his  property,  real  as  well  as  personal.  For  example, 
in  Hughes  v.  Pritchard  (y),  where  a  testator  began  thus :  "  As  to 
my  estate  which  God  has  bestowed  on  me,  I  do  make  this  my  last 
wUl  and  testament  as  follows  (that  is  to  say) :  "  he  then  devised 
certain  freehold  land  to  A.  for  life  with  remainder  over,  and  another 
freehold  farm  to  B.  for  life  with  other  remainders  over ;  next  he 
gave  pecuniary  legacies,  then  a  specific  legacy,  and  afterwards 
more  pecuniary  legacies,  "  and  I  make  A.,  C.  and  D.  my  residuary 
legatees  "  :  it  was  held  by  Jessel,  M.E,.,  and  James  and  Bramwell, 
L.JJ.,  that  the  testator's  real  estate  not  specifically  devised  passed 
to  A.,  C.  and  D. 

But  in  Re  Methuen  and  Blore's  Contract  (z),  a  testatrix  made 


v.  Nash,  5  T.  R.  716 ;  Brady  v.  Cuhitt, 
Dougl.  31,  40.  As  to  the  words 
"  .share,"  "  share  aforesaid,"  "  portion," 
and  similar  expressions,  as'  applying  to 
one  or  more  of  several  preceding 
subjects,  vide  Doe  d.  Stopfordv.  Stopford, 
5  East,  501 ;  Htwdman  v.  Johnson,  3 
Mer.  347  ;  Doe  d.  Gibson  v.  Odl,  2  B.  & 
Cr.  680,  4  D.  &  Ry.  387  ;  Doe  d.  Driver 
v.  Bowling,  5  B.  &  Aid.  722 ;  Scrivener 
v.  Smith,  2  D.  M.  &  G.  399. 

(m))  Doe  d.  Bdberts  v.  Boberts,  7  M.  & 
Wels.  382  ;  Lea  v.  Qrundy,  1  Jur.  N.  S. 
951  ;  Windus  v.  Windus,  21  Beav. 
373,  aff.  6  D.  M.  &  G.  549,  diss!  K. 
Bruce,  L.J. 

(a;)  Pitman  v.  Stevens,  15  East,  505, 
ante,  p.  1011;  Day  v.  Daveron,  12  Sim. 
200,  ante,  p.  1012 ;  Davenport  v. 
Coltman,  9  M.  &  Wels.  481 , 1 2  Sim.  588  ; 
Alleyne  v.  Alleyne,  2  Jo.  &  Lat.  544.  per 
Sugden,  C.  ;  Evans  v.  Orosbie,  15  Sim. 


600.  And  see  Kellett  v.  Kellett  3  Dow, 
248,  and  Singleton  v.  Tomlinson,  3 
App.  Ca.,  404,  stated  ante,  p.  773 ; 
Wildes  V.  Davies,  1  Sm.  &  Gif.  475  ;  in 
each  of  which  the  surplus  proceeds  of 
converted  realty  were  held  on  the 
context  to  pass  to  persons  appointed 
"  residuary  legatees." 

{y)  6  C!h.  D.  24.  See  also  Warren  v. 
Newton,  Dru.  464  ("residuary  legatee 
to  aU  my  property  ") ;  Be  Salter,  44 
L.  T.  603,  and  Loftus  v.  Stoney,  17 
Ir.  Ch.  178  ("leave  and  bequeath" 
residue  of  "  my  properties  "  to  children 
"  as  residuary  legatees  "). 

(z)  16  Ch.  D.  696  ;  see  also  Gethin  v. 
Allen,  23  L.  R.  Ir.  236 ;  Hilla^  v. 
milas,  10  Ir.  Eq.  134  ;  Wills  v.  WilU, 
1  Dr.  &  W.  439  ;  Be  Gyles,  U  Ir.  Ch. 
311  ;  Gooney  v.  Nicholls,  7  L.  R.  Ir. 
107. 
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her  will  as  follows  :— "  I   commit  to  paper  my  wishes  respecting  chap.  xxvn. 

the   disposal   of  my   property  .  .  .  Everything  I  am  possessed 

of  I  leave  to  my  sister  for  her  life,  after  her  decease  I  give  and 

devise    as   here    annexed.  .  .  .  My   two    nephews    H.    and    F. 

I  leave  my  executors,  and  the  latter  residuary  legatee  after  the 

demise  of  my  sister "  :    Jessel,  M.R.,  held  that  after-acquired 

realty  of  which  the  testatrix  was  possessed  at  her  death  did  not  pass 

by  the  will.     He  distinguished  this  case  from  that  of  Hughes  v. 

Pritchard  on  the  ground  that  here  there  was  no  direct  indication 

of  intention  to  give  aU  property,  real  as  well  as  personal,  as  there 

was  in  that  case,  and  said  that  though  the  words  here  used  might 

well  pass  everything  which  the  testatrix  had,  including  realty, 

to  the  sister  for  life,  there  was  no  indication  of  intention  that  the 

remainderman  must  necessarily  take  all  that  was  given  to  the 

tenant  for  life.     His  Lordship  attached  some  importance  to  the 

fact  that  at  the  date   of    the  will    the   testatrix    had   no  real 

estate. 

A  similar  construction  prevailed  in  Re  Harris  (a) ;  in  that  case 
the  question  was  simplified  by  the  fact  that  the  "  residuary  legatee  " 
was  tenant  for  life  of  the  testator's  real  estate  under  a  preceding 
devise. 

In  fact,  it  may  be  laid  down  as  a  general  rule  that  the  mere 
appointment  or  nomination  by  a  testator  of  a  person  as  "  my 
residuary  legatee  "  wUl  not  operate  as  a  devise  to  him  of  the 
testator's  residuary  real  estate  ;  and  even  where  a  testator  through- 
out his  will  uses  "  bequeath  "  and  "  legacy  duty  "  as  applicable 
to  real  estate,  this  wiU  not  justify  the  Court  in  construing  "  residuary 
legatee  "  as  equivalent  to  "  residuary  devisee,"  if  the  will  specifically 
disposes  of  all  the  real  estate  which  the  testator  was  possessed  of 
at  the  date  of  the  will  (6). 

An  appointment  of  three  persons  as  joint  executors  of  "  my  "  Executors 
entire  property,  for  the  purpose  of  putting  it  to  the  best  advantage  p  "ertv  ''^^ 
of  my  sister,  wife  and  children,"  operates  as  a  devise  of  fee-simple 
lands  (c). 

Upon  the  principle  already  stated,  the  word  "  effects  "  (though  "Effects." 
applicable    strictly   to   personalty   only  (d) ),  has   been  held   to 

(a)  71  L.  T.  179.  15  M.  &  WeLs.  450 ;  Doe  d.  Morgan  v. 

(6)  He  Gibbs,  [1907]  1  Ch.  465.  Morgan,  6  Barn.  &  Cr.  512,  ante,  p.  997 ; 

(c)  Murphy  v.  Donelly,  Ir.  R.  4  Eq.  but  see  the  dicta  of  Malins,  V.-C, 
111.  Smyth  V.  Smyth,  8  Ch.   D.   561.     The 

(d)  Camfield  v.  Gilbert,  3  East,  516  ;  decision  itself  was  referred  to  without 
Henderson  v.  Farbridge,  1  Russ.  479,  disapprobation  by  the  C.  A.  in  Hall 
ante,  p.  1014  ;  Doe  d.  Hick  v.  Dring,  2  v.  Hall,  [18921  1  Ch.  361. 

M.  &  Sel.  448 ;  Doe  d.  Haw  v.  Earles, 
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"  Said  ef- 
fects," held  to 
comprehend 
land  pre- 
viously 
mentioned. 


"  Effects  " 
may 

extend  to 
real  estate. 


"  Said  effects 
bequeathed 
to  E." 
referred  to 
land  before 
devised. 


compreliend  the  several  particulars  before  mentioned,  consisting 
of  both  real  and  personal  estate  (e). 

As  in  Doe  d.  Chillcott  v.  White  (/),  where  a  testator  after  making 
several  pecimiary  bequests,  devised  to  A.  the  income  of  a  certain 
cottage,  and  to  B.  the  half  of  a  certain  estate  ;  and  all  the  residue 
of  his  goods,  chattels,  rights,  credits,  personal  and  testamentary 
estate,  and  also  his  lands,  tenements  and  hereditaments,  he  gave 
to  his  wife  for  life,  whom  he  made  sole  executrix  ;  and  he  allowed  her 
to  give  what  she  thought  proper  of  "  her  said  effects  "  to  her 
sisters,  the  said  A.  and  E.,  for  their  lives ;  and,  after  the  above 
lives  were  expired,  he  gave  all  his  lands  to  J.,  who  was  his  heir-at- 
law  :  it  was  held  that  the  power  of  the  widow  extended  to  all  the 
real  and  personal  estate  given  to  her  for  life,  including  the  cottage 
in  which  A.  had  a  life  interest. 

So,  in  Marquess  of  Titchfield  v.  Horncastle  (g)  real  estate  was 
held  on  the  special  wording  of  the  will  to  pass  under  a  gift  of 
effects. 

So,  in  Den  d.  Franklin  v.  TrotU  (h),  where  the  devise  was  to 
E.  of  "  aU  my  estate  and  effects  whatsoever  and  wheresoever^ 
which  I  shall  be  possessed  of  or  entitled  to  at  the  time  of  my 
decease,"  in  trust  to  pay  funeral  expenses  and  debts.  The  tes- 
tator then  subjected  his  "  said  effects  bequeathed  to  E.  to  the 
following  legacies,"  and  went  on  to  emmierate  certain  pecuniary 
legacies,  and  gave  to  S.  a  house  in  W.  He  directed  that  all  the 
above  legacies  should  be  paid  out  of  his  effects  by  the  said  E. 
within  twelve  months  after  his  decease,  and  then  gave  and  be- 
queathed all  the  residue  and  remainder  of  his  "  said  effects  "  to  the 
said  E.,  her  heirs  and  assigns,  for  ever.  It  was  held,  that  she 
took  the  remainder  in  fee  in  the  house  devised  to  S.,  (which  was 
the  testator's  only  real  property,)  by  this  devise.  Lord  Ellen- 
borough  relied  much  on  the  testator  having  included  the  house 
among  the  enumerated  legacies,  by  which  he  had  explained  himself 


(e)  A  gift  of  "  real  effects,"  as  already 
mentioned,  will,  as  a. general  rule  pass 
real  estate  :  Hogan  v.  Jackson,  ante, 
p.  994. 

(/)  1  East,  33. 

{g)  2  Jur.  610.  See  also  Milsome  v. 
Tuong,  3  Jur.  N.  S.  1073  ;  PhUlips  v. 
Beal,  25  Beav.  25  ;  Re  Sheridan,  17  L. 
R.  Ir.  179.  In  Att.-Gen.  for  British 
Honduras  v.  Briatowe  (6  App.  Ca.  at  p. 
149),  where  a  testator  used  these  words 
"  I  leave  them  and  their  heirs  and 
assigns  all  my  effects  .  .  .  (my  lands 
and    effects    in    Jamaica    excepted)," 


Sir  M.  B.  Smith,  in  delivering 
the  judgment  of  the  Privy  (Council, 
said  :  "  Their  Lordships  think  that  the 
word  '  effects '  would  pass  land."  As 
to  the  influence  of  the  words  "  of  what 
nature  and  kind  soever,"  following  the 
word  "effects,"  see  Doe  v.  Bring,  2  M. 
&  Sel.  at  p.  454. 

{h)  15  East,  394.  Mr.  Jarman's 
note  "  as  to  the  effect  of  some  referen- 
tial expressions  of  frequent  occurrence  " 
has  been  omitted ;  the  cases  cited  by 
him  will  be  found  in  Chap.  XX. 
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to  describe  that  property  under  the  denomination  of  "  effects  "  chap.  xxvn. 
and  "  legacies." 

In  Doe  d.  Haw  v.  Ewrles  {i),  a  testator  made  his  wiU  as  follows  :  "  Effects  " 
"  I  dispose  of  aU  my  effects  as  follows  : — all  my  household  goods,  ^^  ^^^^ 
live   stock,   furniture,   plate,   wearing  apparel  and  other  effects  real  estate, 
at  this  time  in  my  possession,  or  that  hereafter  may  become  my 
property,  to  my  wife  "  :  and  a  second  husband  was  to  have  no 
power  of  disposition  over  "  any  part  of  the  property  which  was  then 
or  might  thereafter  be  in  his  (the  testator's)  possession."    Piatt,  B., 
admitting  that  the  word  "  effects  "  alone  could  not  include  real 
estate,  was  induced  by  the  context  to  think  the  testator  had  here 
used  "  effects  "  as  synonymous  with  the  word  "  property,"  and 
that  real  estate   passed.     But  Pollock,  C.B.,  and  Parke,  B.,  were 
of  opinion  that  there  was  nothing  in  the  will  to  extend  the  natural 
meaning  of  the  word  "  effects,"  which  they  held  meant  personal 
things  only. 

In  Hall  V.  Hall  (j),  a  testator  "  gave,  devised  and  bequeathed  "  "  Devise  "  of 
to  his  wife  all  his  furniture,  goods,  chattels  and  effects  "  whatsoever  „  ^hereso- 
the  same  might  be  or  wheresoever  the  same  might  be  situate,"  ever  situate." 
and  requested  her  to  pay  his  debts,  &c.,  and  after  the  death  of  his 
wife  he  "  gave,  devised  and  bequeathed  "  to  be  equally  divided 
amongst  three  of  his  children  until  they  attained  twenty-one,  "  the 
furniture  and  moneys  or  any  property  "  which  his  wife  might  have 
become  entitled  to  through  his  will  or  through  any  other  source  ; 
and  after  they  attained  twenty-one,  he  directed  that "  the  furniture, 
goods,  chattels  and  effects,  whatsoever  the  same  may  be  or  whereso- 
ever it  may  be  situated,"  and  any  moneys  his  wife  might  be  entitled 
to  at  the  time  of  his  decease,  should  be  equally  divided  amongst  his 
six  children.  The  testator's  personalty  was  of  small  value,  the 
bulk  of  his  property  consisting  of  some  real  estate  to  which  he 
became  entitled  about  a  year  before  he  made  his  will.  It  was 
held  by  Fry,  L.J.,  and  by  the  Court  of  Appeal,  that  the  testator 
intended  to  dispose  of  all  his  property,  and  that  the  real  estate 
passed  by  the  wiU. 

Again,   the  phrase   "  worldly  goods,"  though  properly  appli-  "  Worldly 
cable  only  to  personal  estate,  will  include  the  realty  it  aided  by  on°he  context 
the  context.     Thus,  in   Wright  v.  Shelton  (k),  where  a  testator  to  pass  real 
gave  to  trustees  all  his  worldly  goods  of  what  nature  and  kind 
soever  and  wheresoever  they  might  be  found,  upon  the  trusts 
undermentioned ;    his  wife  to  have  possession  while  she  lived, 

(j)  15  M.  &  Wels.  450.  361. 

(?)  [1891]  3  Ch.  389  ;   [1892]  1  Ch.  {k)  18  Jur.  445. 
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estates,"  held 
sufficient 
upon  the 
context  to 
pass  realty. 


but  if  she  married,  to  quit  possession  :  all  his  debts  and  legacies 
to  be  paid  out  of  his  personal  estate  and  W.  Close.  To  his  son 
A.  201.  and  H.  Close  :  to  his  children  B.,  C.  and  D.  the  rest  of 
his  wordly  goods  :  it  was  held  by  Sir  W.  P.  Wood,  V.-C,  that 
the  real  estate  was  included  in  the  gift  of  "  worldly  goods." 

Even  the  expression  "  personal  estates,"  or  "  personal  estate  and 
effects  "  (l),  will  carry  realty  if  the  testator  has  clearly  shown  his 
intention  that  it  shall  do  so.  As  in  Doe  d.  Tofield  v.  Tofield  (m), 
where,  after  some  pecuniary  bequests  and  a  particular  devise  of 
realty,  the  testator  proceeded  to  give  to  his  wife  all  his  stock,  &c., 
ready  money,  &c.,  "  and  personal  estates  whatsoever  and  whereso- 
ever, subject  nevertheless  to  the  above  legacies,"  during  widowhood : 
but  if  she  married  she  was  to  resign  "  all  my  personal  estates  to  the 
after-mentioned  legatees  in  manner  following  "  :  first,  he  gave  and 
bequeathed  to  J.  the  house  and  premises  in  which  he  the  testator 
then  dwelt,  with  the  closes  adjoining,  to  hold  in  fee  ;  "  and  the 
remaining  of  my  personal  estates  "  to  other  persons  in  fee.  The 
Court  of  K.  B.  were  clearly  of  opinion  that  the  wife  took  the  real 
estate  for  her  life  (n). 


"  Said  house, 
goods  and 
chattels," 
(omitting  the 
word  "lands" 
before  used), 
did  not  pass 
lands. 


Remark  on 
Doe  V.  White, 
Den  V.  Trout, 
and  Boe  v. 
Walker. 


Mr.  Jarman  observes  (o)  that  the  "  cases  in  which  words,  in  them- 
selves clearly  inapplicable  to  real  estate,  have  been  held  to  extend 
thereto  by  force  of  the  context,  are  the  exact  converse  of  those 
discussed  in  the  first  division  of  the  present  chapter. 

"  But  in  Roe  d.  Walker  v.  Walker  (f),  a  testator  devised  to  his 
wife  a  certain  house,  with  all  his  lands,  goods  and  chattels,  what- 
soever and  wheresoever,  for  her  life  ;  and  if  his  aforesaid  wife 
should  die  before  his  sons  H.  and  R.  came  to  the  age  of  fifteen, 
then  that  his  house,  lands,  goods  and  chattels,  that  is  to  say,  the 
rents  arising  from  the  same,  should  be  employed  in  bringing 
them  up,  until  the  age  of  fifteen.  The  testator  then  declared  his 
wUl  to  be,  that  his  aforesaid  house,  goods  and  chattels,  equally 
should  be  divided  between  all  his  sons  and  daughters  that  should 
be  living  at  that  time,  share  and  share  alike.  It  was  held,  that 
under  the  last  devise,  the  lands  did  not  pass. 

"  It  will  be  observed  that  in  Doe  d.  Chilcott  v.  White,  and  in 


(1)  In  "  personal  estate  and  pro- 
perty "  or  "  personal  property,  estate 
and  effects,"  the  word  "  personal " 
will  generally  override  the  whole,  ante, 
p.  999. 

(m)  11  East,  240.  See  also  Gadman 
V.  Gadman,  L.  R.,  13.  Eq.  470;  Be 
Smalley,  49  L.  T.  662";   Re   W(M*    95 


L.  T.  758. 

{n)  Compare  Re  AnArevi's  Eistate,  ante, 
p.  1015. 

(o)  First  ed.  p.  689. 

(p)  3  B.  &  P.  375.  Cf.  Letfibridge  v. 
Kirkman,  25  L.  J.  Q.  B.  89,  2  Jur.  N.  S. 
372. 
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Den  d.  Franklin  v.  Trout,  the  word  '  effects '  was  used  as  synony-  chap,  xxvn. 
mous  with,  and  descriptive  of  the  same  subject  as,  the  anterior 
expressions,  which  unquestionably  comprised  real  estate ;  but  in 
Roe  V.  Walker,  the  testator  had  in  the  third  devise  adopted  pre- 
cisely the  same  phraseology  as  in  the  first  and  second,  with  the 
omission  of  a  single  word,  and  that  word  the  only  one  which 
applied  to  the  land.  It  was  too  much,  therefore,  to  infer  that 
these  words,  with  so  material  an  omission,  were  intended  to  de- 
scribe the  same  subject  as  the  preceding  expressions,  however 
reasonable  might  be  the  conjecture  that  the  omission  was  un- 
designed. If  the  testator  in  the  third  gift  had  used  terms  of 
description  not  exactly  corresponding,  so  far  as  they  went,  with 
those  of  the  preceding  devises,  the  difficulty  of  adopting  this 
construction  might  not  have  been  so  insuperable.  It  would  not 
then  have  imposed  upon  the  Court  the  necessity  of  treating  the 
same  words  in  the  several  gifts  as  descriptive  of  a  different  subject." 


(  1022  ) 
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"  Chattels,"  "  Effects," &c., 
when  restrained  by  Context  1022 


III.  General  Residue  held  to 
pass  hy  word  "  Money," 
and  other  informal  Words  1033 


I. — "Estate,"  "Property,"  &c. — When  a  testator  makes  use 
of  such  expressions  as  "  all  my  estate,"  or  "  all  my  property,"  a 
question  as  to  their  effect  can  hardly  arise,  for  these  are  words  of 
the  widest  possible  meaning  (a).  But  if  the  testator  adds  some 
qualification  or  description — as  where  he  bequeaths  all  his  property 
in  a  particular  locality  to  A.  and  all  his  property  in  another  locality 
to  B. ;  or  where  he  disposes  of  "  all  my  property,  brewery,  &c." — 
difficult  questions  may  arise  (6). 

In  Ee  Johnson  (c),  the  testatrix  made  some  specific  bequests, 
and  contiaued  :  "  With  the  exception  of  the  above  legacies  I  direct 
that  the  remainder  of  my  household  property,  including  house  in 
M.,  should  be  sold,"  &c. ;  it  was  held  that  the  entire  residuary 
personal  estate  passed. 


Word 
"  effects," 
"  goods,"  or 
"  chattels," 
whether  it 
comprises  en- 
tire personal 
estate. 


XL— Extent  of  words  "  Goods,"  "  Chattels,"  "  Effects,"  &c., 
when  restrained  by  Context. — ^Mr.  Jarman  states  the  general  rule 
thus  (d) :  "  The  word  effects  (e),  and  even  the  word  goods  (/),  or 
chattels  (g),  wUl,  it  seems,  comprise  the  entire  personal  estate  of  a 

(d)  Krst  ed.  p.  692. 

(e)  Hogan  v.  Jackson,  Oowp.  299  ; 
OampbeU  v.  Prescotl,  15  Ves.  500 ; 
Heame  v.  Wiggington,  6  Madd.  119, 
post. 

(/)  See  Portman  v.  Willis,  Cro.  El. 
386,  where  it  was  held  that  leaseholds 
passed  under  a  bequest  of  "  the  residue 
of  my  goods."  See  also  Anon.,  1  P.  W. 
267. 

(g)  Co.  Lit.  118  a. ;  Tilley  v.  Simpson, 
2  T.  R.  659,  n.,  per  Lord  Hardwieke. 
So  a  bequest  of  all  the  testator's 
"  moveables "    would,  it     is    said,    if 


(a)  As  to  "  estate "  see  ante,  p. 
990 ;  as  to  "  property "  see  Be 
Prater,  37  Ch.  D.  481 ;  Doe  v.  Earles, 
15  M.  &  W.  450,  ante,  p.  1001.  As  to 
"fortune"  see  ante,  p.  991,  and 
SUngsby  v.  Grainger,  7  H.  L.  0.  273. 
As  to  "  patrimony  "  see  ante,  p.  991. 

(6)  WaiU  V.  Morland,  12  Jur.  N.  S. 
763.  As  to  the  locality  of  shares, 
bonds  and  other  choses  in  action,  and 
as  to  gifts  of  personalty  described 
with  reference  to  its  locality,  see  Chaps. 
XXX.  and  XXXV. 

(c)  92  L.  T.  357. 
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testator,  unless  restrained  by  the  context  within  narrower  limits  (h).  chap,  xxvui. 
Where,  however,  such  general  expressions  stand  immediately 
associated  with  less  comprehensive  words,  they  have  been  some- 
times restrained  to  articles  ejusdem  generis  ;  the  specified  effects 
being  considered  as  denoting  the  species  of  property,  which  the 
larger  term  was  intended  to  comprise  ;  and  this  upon  a  principle, 
evidently  analogous  to  that  on  which  (as  we  have  seen)  the  words 
'  estate  '  and  '  property  '  have  been  confined  to  personalty  by  their 
juxta-position  with  words  descriptive  of  that  species  of  property. 

"  As  in  Cook  v.  Oakley  {i),  where  the  testator  (who  was  sailor  Words  "  and 
on  ship-board)  gave  to  his  mother  if  alive,  his  gold  rings,  buttons  rggtriotod  by 
and  chest  of  clothes,  and  to  his  loving  friend  F.  (a  shipmate),  his  prior  terms 
red  box,  arrack  a/nd  all  things  not  before  bequeathed,  and  made  him 
sole  executor.    Sir  J.  Trevor,  M.R.,  held,  that  the  testator's  share 
in  a  leasehold  estate  did  not  pass  by  these  words. 

"  The  circumstance  of  a  specific  or  pecuniary  legacy  being  given 
to  the  same  legatee  (j),  or  of  the  general  bequest  being  followed 
by  dispositions  of  particular  portions  of  the  personal  property  to 
other  persons,  has  commonly  been  considered  to  favour  the  sup- 
position, that  such  bequest  was  not  to  comprise  the  general  residue. 

"  Thus,  in  Rawlings  v.  Jennings  {k),  where  the  testator  gave  to  his  Word 
wife  certain  Bank  stock,  together  with  all  his  '  household  furniture  resteained  by 
and  effects,  of  what  nature  or  kind  soever,'  that  he  might  be  possessed  the  context, 
of  at  the  time  of  his  decease  ;  and  then  bequeathed  certain  stock 
and  money  legacies  to  other  persons.  Sir  W.  Grant,  M.R.,  held,  that 
the  bequest  to  the  wife  was  confined  to  articles  of  the  nature  of 
those  specified,  and  did  not  comprise  the  general  residue ;  observing, 
that  part  of  the  property  being  given  to  her  afterwards  (Z),  the 
word  '  effects '  must  receive  a  more  limited  interpretation. 

unrestrained  by  the  context,  pass  the  intended  to  bequeath  it.     See  also  Boon 

whole  purely  personal  estate  ;   Steignes  v.  Comforth,  2  Ves.  sen.  277  ;  Cavendish 

V.  Steigms,  Mos.  296.  v.  Cavendish,  1  Br.  C.  C.  467  ;  Porter  v. 

(h)  A  gift  of   "  effects,"   &c.,   in   a  Toumay,  ,3  Ves.  311  ;   Hunt  v.  Hart,  3 

particular    house,    country,    or    other  Br.  C.  C.  311 ;  Re  Ludlow,  1  Sw.  &  Tr. 

locality,   is   of   course   not   a   genera]  29. 

bequest    (see     Chap.      XXX.,    where  (j)  See  Trafford  v.  Berrige,  post,  p. 

bequests  of  property  In  a  particular  1025,  note  (<). 

place  are  considered).     A  bequest  of  {k)  13  Ves.  39. 

effects,  &c.,  in  a  particular  house  "  or  {I)  But  according  to  the  statement 

elsewhere  "    is,     however,    a    general  of  the  will  in  the  report,  the  only  other 

bequest :     In    bonis    Scarborough,    30  bequest  to  the  wife  is  of  the  Bank  stock, 

L.  J.  Pr.  85.  which  is  anterior.     In  Parker  v.  Mar- 

(i)  1  P.  W.  302  ;  but  it  appears  from  chant,  1 Y.  &  C.  C.  C.  at  p.  304,  K.  Brace, 

R.  L.   1715  A.,  fo.   191,  b.,  that  the  V.-C,  observed  upon  this  case,   that 

M.R.  based  his  decision  mainly  on  the  perhaps   the   word   "  household  "    be- 

circumstajice  that  the  testator  was  not  longed    to    the    word    "  effects "    as 

aware  that  he  possessed  the  leasehold  much  as  to  the  word   "  furniture  "  •- 

interest,  and  therefore  could  not  have  which  would  of  course  have  a  restrictive 
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CHAP.  XXVIII, 

Remark  on 
Rawlings  v. 
Jennings. 


Word 
"  goods  " 
restrained  by 
subsequent 
gifts. 


Remark  on 

preceding 

cases. 


"  Tlie  words  here  were  very  general,  but  the  manner  in  which 
the  testator,  after  making  the  bequest  in  question,  had  gone  on 
to  give  specific  and  pecuniary  legacies,  (though  he  did  not  com- 
plete the  disposition  of  his  personal  estate  by  a  residuary  clause,) 
seemed  hardly  reconcOeable  with  the  supposition,  that  the  prior 
gift  to  the  wife  was  intended  to  embrace  the  general  residue,  as 
it  is  more  natural,  though  certainly  not  invariable,  for  a  testator 
to  reserve  his  residuary  disposition  until  the  end  of  his  will  {m). 
Had  the  decision  rested  solely  on  the  bequest  of  the  Bank  stock 
to  the  wife,  its  soundness  would  have  been  questionable  ;  for  the 
argument,  that  the  express  gift  of  part  shows  that  a  legatee  is  not 
to  take  the  remainder,  admits  of  this  answer,  that  the  testator 
may  have  intended  to  place  him  in  the  favoured  position  of  a 
specific  legatee  pro  tanto  "  {n). 

Again,  in  Wrench  v.  Jutting  (o),  where  a  testator  bequeathed 
"  all  his  household  furniture,  plate,  linen,  china,  books,  pictures 
and  all  other  goods  of  whatever  kind  to  A.,"  and  then  proceeded 
to  direct  that  certain  specified  particulars  of  his  property  should 
be  divided,  after  payment  of  his  debts,  as  "  foUows  :  50Z.  to  B. ; 
lOOZ.  to  C,  &c.  ;  3,000Z.  to  4,000Z.,  or  whatever  remaining  sum 
or  sums,  to  A."  Lord  Langdale,  M.K.,  said,  that  if  the  first 
clause  had  been  the  only  one  in  the  wiU,  there  would  have  been 
strong  reason  for  extending  the  operation  of  the  words  "  aU  other 
goods,"  &c. ;  but  that  the  testator  did  not  intend  aU  his  estate  to 
pass  was  shewn  by  his  subsequently  stating  what  were  his  inten- 
tions as  to  a  particular  part  of  it.  Those  words  must,  therefore 
be  restricted  to  goods  ejusdem  generis. 

In  each  of  the  two  last  cases,  the  dispositions  of  particular 
portions  of  the  personal  property,  which  followed  the  disputed 
clause,  comprised  a  gift  to  the  same  person  who  was  entitled 
under  the  first  clause ;  that,  at  least,-  was  the  ground  (however 
unsupported  by  the  actual  fact)  upon  which  Sir  W.  Grant  ex- 
pressly went  in  the  case  before  him  ;  and  where  other  persons  are 


effect,  Marshall  v.  Bentley,  1  Jur.  N.  S. 
787  ;  Neioman  v.  Newman  (No.  2),  26 
Beav.  220  ;  and  compare  Michell  v. 
Michell,  stated  post. 

(m)  See  1  Russ.  146;  1  Y.  &  C.  C. 
C.  301. 

(»)  And.  accordingly,  see  Leighton  v. 
Bailie,  3  My.  &  K.  267,  post ;  Hearne 
■V.  Wigginton,  6  Mad.  119,  post ;  Brooke 
V.  Turner,  7  Sim.  671  ;  Rose  t.  Rose,  17 
Ves.  347. 

(o)  3  Beav.  521.     In  Collier  v  Squire, 


3  Russ.  467,  it  was  held  that  stock  did 
not  pass  under  a  bequest  of  the  testa- 
tor's house,  and  all  his  household 
furniture,  plate,  china,  books,  linen  and 
every  other  "  article "  belonging  to 
him,  both  in  and  out  of  his  housfe  and 
which  might  not  be  in  his  will  men- 
tioned ;  the  M.R.  remarking  that  the 
testator  could  scarcely  say  of  stock 
that  it  might  not  be  mentioned  or 
included  in  the  articles  specified. 
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alone  contemplated  in  tlie  subsequent  dispositions,  the  argument  chap,  xxvni. 
in  favour  of  the  restrictive  construction  is  much  weakened :  for, 
as.  before  observed,  though  the  residuary  clause  is  usually,  it  need 
not  necessarily  be,  the  last  in  the  will :  and  any  particular  bequest 
which  follows  that  clause  may,  if  made  to  different  legatees,  reason- 
ably be  read  as  an  exception  out  of  the  property  comprised  in 
it  (p). 

Mr.  Jarman  continues  (q) :   "  A  more  forcible  argument  in  favour  Subsequent 

of  the  restricted  construction,  however,  occurs  where  the  testator  explanatory 

IT-  •  restnotive 

has  added  to  the  equivocal  words  m  question  terms  descriptive  expressions. 

of  a  particular  species  of  property,  which  those  words  in  their  larger 

sense  would  comprehend.      In  such  case,  the  adoption  of  the 

more  comprehensive  meaning  would  have  the  effect  of  rendering 

the   superadded  expression  nugatory ;    and  make   the   testator 

employ  additional  language,  without  any  additional  meaning. 

"  Thus,  in  Timewell  v.  Perlcins  (r),  where  the  will  was  in  the 

following  words  : — '  I  give  to  M.  T.  all  mortgages,  ground  rents, 

judgments,  &c.,  whatever  I  have  or  shall  have  at  my  death,  as  plate, 

jewels,  linen,  household  goods,  coach  and  horses,  for  her  use.' 

Lord  Hardwicke  (s),  held,  that  goldsmiths'  notes  and  bank  bills 

did  not  pass  under  the  bequest :   for  though  there  was  no  doubt 

but  the  general  words,  whatever  I  have  or  shall  have  at  my  death, 

would  have  passed  them  ;  yet  the  particular  words  which  followed, 

'  as  plate,  jewels,'  &c.,  confined  and  restrained  them  to  things  of 

the  same  nature  ;  his  Lordship  observing  that  it  was  so  laid  down 

in  Strafford  v.  Berridge  (<). 

(p)  See  Sogers  v.  Thomas,  2  Kee.  8 ;  where  a  bequest  of  all  the  goods  and 

Martin  v.  Olover,  1  Coll.  269  ;  Arnold  v.  chattels,  plate,  jewels,  household  stuff 

Arnold,  2  My.   &  K.   365 ;    In  bonis  and  stock  upon  the  ground,  in  and 

Shepheard,  48  L.  J.  Pr.  62.     "  A  well  belonging  to  the  testator's  house  in  N., 

established  rule  of  construction,"  per  was  held  not  to  include  a  sum  of  money 

Jessel,  M.R.,  in  Lysaght  v.  Edwards,  2  found  in  the  house ;    and  Soberts  v. 

Ch.  D.  at  p.  513.  Kuffin,  2  Atk.  112,  where  a  bequest  of 

{q)  Krst  ed.  p.  694.  all  goods  and  things  of  every  kmd  and 

(r)  2  Atk.   102.     But   this   case   is  sort  whatever,  which  should  be  found 

of    doubtful   authority,  and  probably  in  a  certain  closet,   was  held  not  to 

would  not  be  followed  at  the  present  comprise  a  sum  of  money  found  in  the 

day.     See  Fisher  v.  Hepburn,  and  other  closet.     In   the   two  last   ceises   some 

cases  cited,  post.  p.  1031.  stress  was  laid  on  the  fact  of  a  pecuniary 

(«)  The  judge  was  Fortesoue,  J.  legacy  being  bequeathed  to  the  same 

H)  "  [Traffordv.Berrige,]  1  Eq.  Ca.  Ab,  legatee. 

201,  pi.  14.    A.  bequeathed  all  his  goods,  "  The  several  preceding  cases  illustrate 

chattels,  hmsehM  stuff,  furniture,  and  the  appUcation  of  the  principle  stated 

other  things,  which  were  then,  or  should  in  the  text,  to  bequests  of  personal 

be,  tn  his  house  at  the  time  of  his  death.  moveable    property    answering    to    a 

Decreed,  that  money  in  the  house  did  certain  locaUty."     (Note  by  Mr.  Jar- 

not  pass:  iov,  hy  i\\e  worAs  other  things  man.)    The  question  of  gifts  of  chattels, 

should  be  intended  things  of  like  nature  &o.,  described  with  reference  to  their 

and  species   with   those   before   men-  locality  (which  does  not  stnctly  belong 

tioned ;     see    also    Anon.,    Finch,    8,  here)  is  discussed  in  CSiap.  XXX.,  and 
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watch." 
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CHAP.  xxvm.       "  So,  in  Crichton  v.  Symes  (u),  where  a  testatrix  bequeathed  to 
"Goods,  A.  and  B.,  all  her  goods,  wearing  apparel,  of  what  nature  and 

wearing  ^^^  soever,  except  her  gold  watch.     Lord  Hardwicke  was  of 

apparel,  or  _  -  jr  o 

what  nature     opinion,  that  the  words  were    not  intended  to  be  a  residuary 

ever'^exoe^pt     clause  ;  his  Lordship  observing,  that  the  testatrix  afterwards  gave 

my  gold  a  legacy  of  50Z.  to  her  executor,  and  that  there  was  not  the  word 

residue.  ...  It  was  his  opinion,  that,  as  the  words  stood  in  the 

will,  she  intended  to  give  only  her  wearing  apparel,  ornaments  of 

her  person,  household  goods  and  furniture,  and  no  other  parts  of  her 

personal  estate  ;.  the  testatrix  here  meant  to  give,  not  only  what 

was  properly  clothes,  but  the  ornaments  of  her  person,  and  the 

exception  of  the  gold  watch  showed  the  latitude  of  the  expression. 

"  In  some   instances,  however,  the  argument  in  favour  of  the 

restricted    construction,    founded    on    subsequent    expressions, 

descriptive  of  a  particular  species  of  property,  has  not  been  allowed 

to  prevail  against  the  force  of  the  previous  general  words. 

Subsequent  "  Thus,  in  Bennet  v.  Batchelor  (w),  where  a  testator  bequeathed 

expressions      unto  P.  (to  whom  he  had  before  devised  real  estates,  and  had  also 

held  not  to  be      .  ■/.       i  •  n   ■,  ■     ^ 

restrictive.       given   specmc   legacies)    all  his  household   goods,    books,    Imen, 

wearing  apparel  and  aU  other,  not  before  bequeathed,  goods  and 

chattels  that  he  should  he  in  'possession  of  at  the  day  of  his  decease, 

except  the  plate  and  legacies  before  and  thereafter  given  and 

bequeathed ;    and  he  also  bequeathed  to  the  said  P.  aU  monies 

due  from  his  (the   testator's)  tenants,  and  other  persons.    Lord 

Thurlow  held,  that  the  whole  residue  passed  by  the  bequest ; 

observing,  in  reference  to  the    latter  words,  that  the  testator 

might  not  know  that  the  debts  would  pass  by  the  words  '  goods 

and  chattels '  (x). 

Exception,  "  A  conclusive  ground  for  giving  to  equivocal  words  their  larger 

^or^T^'*°    signification,  occurs  where  the  bequest  contains  an  exception  of 

doubtful  certain  things,  which  such  bequest,  according  to  its  restricted' 

construction,  would  not  comprise ;   the  testator  having  in  such  a 

case  afforded  a  key  or  explanation  to  his  own  ambiguous  language, 

by  showing  that  he  considered  that  the  bequest  would,  without  the 

exception,  have  included  the  excepted  articles.      This  question 

has  generally  arisen  under  gifts  of  goods  and  chattels,  restricted 

to  a  certain  locality ;    but  the  principle,  it  is  obvious,  is  equally 

applicable  to  bequests  not  so  restricted. 

the  meaning  of  such  words  as  "  furni-  also  Fleming  v.  Burrows,  1  Russ.  276, 

ture,"    "  household    effects,"    &o.,    in  post,  p.  1028. 

Chap.  XXXV.  {x)  See  also  Bland  v.  Lamb,  2  J.  & 

(«)  3  Atk.61.  W.  399. 

(«j)  3  B.  C.  C.  28,  1  Ves.  jun.  63  ;  see 


words. 
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"  Thus,  in  Hotham  v.  Sutton  (y),  where  A.,  having  two  sons  and  chap,  xxvm. 
a  daughter,  B.,  C,  and  D.,  after  bequeathing  for  their  benefit  a 
sum  of  12,700Z.  Consols,  gave  all  the  residue  of  her  personal  estate 
and  effects  to  her  youngest  children,  C.  and  D.,  as  therein 
mentioned.  A.  on  the  day  of  making  her  will  executed  a  codicil, 
and  revoked  so  much  of  her  will  as  related  to  the  bequest  to  her 
son  C,  of  a  share  of  her  '  plate,  linen,  household  goods,  and  other  "  Household 
effects,  {money  excefted,)  ''  and  gave  the  whole  thereof  to  her  ^j^g^g^'^tg 
daughter.  The  question  was,  whether  the  revocation  extended  money 
to  the  general  residuary  personal  estate,  or  whether  the  words  ^^"^P*®"- 
'  and  other  effects '  were  not  restrained  by  the  prior  terms  to 
articles  ejusdem  generis.  Lord  Eldon  decided  in  favour  of  the 
former  construction.  He  observed,  '  The  doctrine  appears  now 
to  be  settled,  that  the  words  "  other  effects "  in  general,  mean 
effects  ejusdem  generis.  I  cannot  help  entertaining  a  strong 
doubt,  whether  this  testatrix,  if  asked  whether  she  meant  effects 
ejusdem  generis,  or  contemplated  the  share  of  aU  which  she  had 
considered  her  effects  in  the  will,  would  not  have  answered  that  the 
latter  was  her  meaning.  Her  expression  is  conclusive  upon  that. 
Money  cannot  be  represented  as  ejusdem  generis  with  plate, 
linen  and  household  goods.  The  express  exception  of  money 
out  of  the  other  effects  shows  her  understanding,  that  it  would 
have  passed  by  those  words  ;  that  express  words  were  required 
•to  exclude  it,  and  by  force  of  that  exclusion  of  the  excepted  article, 
she  says,  she  thought  the  words  of  her  bequest  would  carry  things 
non  ejusdem  generis.  This  disposition  must,  therefore,  be  taken 
to  comprehend  all  that  she  has  not  excluded,  which  is  money 
only '  (z). 

"  It  will  be  observed,  that  Lord  Eldon,  in  the  last  case,  lays  it  "  Other 
down,  that  the  words  '  other  effects,'  in  general,  mean  effects  *'™°'^- 
ejusdem  generis  (a) ;  but  such  a  position  seems  scarcely  to  accord 
with  some  subsequent  decisions  about  to  be  stated  ;  one  of  which, 

(y)  "15    Ves.    319.     Compare    this  129,  n.);     and   his   lordship  being   of 
case   with  Fleming  v.   Brook,    1   Sch.  opinion  that  an  exception  in  the  will 
&  Lef.  318,  where  Lord  Redesdale,  on  of    one    security    was    not    sufficient 
the  authority  of  Moore  v.   Moore,   1  evidence  of  the  testator's  intention  to 
B.  C.  C.  127,  held,  that  a  bequest  of  '  all  pass  all  the  other  choses  in  action." 
my  property,   of  whatever  nature  or  (Note  by  Mr.  Jarman.)    But   the  de- 
kind  the  same  may  be,  that  may  be  cision  would  probably  not  be  followed 
found  in  A.'s  house,  except  a  bond  of  at  the  present  day ;    it  is  clear  that 
B.  in  my  writing-box,'  did  not  pass  a  choses  in  action  may  pass  by  a  gift 
mortgage  security,  and  another  bond  of  property  in  a  particular  locality : 
and   certain  banters'   receipts,   which  see  Chap.  XXX. 
were  in  the  house,  on  the  ground  that  (z)  See  also.iJeid  v.  JJeid,  25  Bea.  469, 
choses  in  action  had  no  locaUty  for  (a)  So  per  Lord  Redesdale,  Stuart  v. 
this  purpose  (a  doctrine  which  is  now  M.  of  Bute,  1  Dow,  84,  87. 
well  settled,  1  Ves.  273,  1  B.  C.  C.  127, 
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CHAP,  xxvni. 


"  And  all  ef- 
fects whatso- 
ever," notre- 
Btrioted  by  as- 
sociation with 
more  limited 
terms. 


"  Plate,  &o., 
and  effects 
that  I  shall 
die  possessed 
of." 


"  Or  what- 
ever else  I 
may  then  be 
possessed  of." 


it  will  be  seen,  was  determined  by  the  same  Judge  who  decided 
RawUngs  v.  Jennings  (b),  which  case  certainly  carried  the  restricted 
construction  to  its  extreme  point ;  and  probably  was  in  Lord 
Eldon's  view,  when  he  advanced  the  above  dictum. 

"  Thus,  in  Campbell  v.  Prescott  (c),  where  a  testator  gave  to  his 
sons  A.  and  J.  aU  his  sugar-house,  cupola  and  merchandize  stock, 
with  jewels,  plate,  household  goods,  furniture  and  all  effects  what- 
soever, and  appointed  them  executors ;  Sir  W.  Grant,  M.R.,  held, 
that  the  whole  personalty  passed  under  this  clause ;  remarking, 
that  there  was  no  case  for  the  restrictive  sense  attempted  to  be 
put  upon  the  words  '  all  my  effects  whatsoever.' 

"  So,  in  Michell  v.  MicheU  (d).  Sir  J.  Leach,  V.-C,  held,  that  the 
personal  estate  of  a  testator  passed  under  a  bequest  of  all  and 
singular  his  plate,  linen,  china,  household  goods,  and  furniture  (c), 
and  effects  that  he  should  die  possessed  of.  His  Honor  considered 
that  this  construction  of  the  word  '  effects '  was  aided  by  the 
subsequent  words,  '  that  I  shall  die  possessed  of,'  and  observed, 
that  the  expression  was  not  household  goods,  iurniture,  and  effects  ; 
but  '  household  goods  and  furnitui'e  and  effects,'  which  imported 
a  distinct  sense  in  the  word  '  effects  '  (/). 

"  Again,  in  Fleming  v.  Burrows  {g),  where  a  testator,  after  com- 
mencing his  will  with  the  words  '  As  for  such  temporal  estate  as 
God  in  his  mercy  hath  bestowed  upon  me,  I  give  and  dispose  of 
the  same  as  followeth  ; '  devised  certain  lands  to  his  natural  son, 
D.,  adding,  '  likewise  my  furniture,  plate,  books,  and  live  stock, 
or  whatever  else  1  may  then  be  possessed  of  at  my  decease,  also  my 
shipping  and  ropery  concerns  at  W.  and  H.,'  he  pa5dng  the  debts. 
It  was  contended  that  these  words  were  to  be  confined  to 
articles  ejusdem  generis  with  those  specified  before,  i.e.  furni- 
ture, &c.,  with  which  they  stood  immediately  associated,  and  also 
on  the  ground  of  their  being  followed  by  the  mention  of  specific 
articles,  which  were  already  included,  if  the  previous  words 
amounted  to  a  general  residuary  gift ;  but  Lord  Gifford,  M.R., 
held,    on    the    authority    of    and   the   reasoning    in    Bennett   v. 


(6)  Ante,  p.  1023. 

(c)  15  Ves.  500. 

(d)  5  Mad.  69. 

(e)  Mr.  Jarman's  note  on  the  mean- 
ing of  the  words  "  household  goods  " 
or  "  furniture,"  "  live  and  dead  stock," 
has  been  omitted,  as  it  does  not  pro- 
perly belong  here  ;  the  oases  which  he 
refers  to  will  be  found  in  Cihap.  XXXV. 

(f)  See  also  Hearne  v.  Wigginton, 
6  Madd.  119,  where  the  testator,  after 


some  specific  bequest,  willed  all  his 
"  other  effects  "  to  D.  to  be  sold  for  his 
benefit,  and  it  was  held  that  this  gave 
D.  the  general  residue,  although  some 
of  the  particulars  comprehended  in  it 
were  not  strictly  speaHng  the  subject 
of  sale. 

(?)  1  Russ.  276 ;  see  also  Sutton  v. 
Sharp,  ib.  146 ;  and  In  bonis  Shep- 
heard,  48  L.  J.  P.  62. 
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Batchelor  (h),  that  the  circumstances  were  inadequate  to  restrain  chap,  xxvm. 
the  generality  of  the  bequest. 

"  Lastly,  in  the  case  of  Kendall  v.  Kendall  (i),  where  a  testator,  "Moneys, 
after  bequeathing  to  his  wife    an  annuity,  proceeded  thus :    '  I  ^y  p^roperty 
also  bequeath  to  my  said  wife  all  moneys,  goods,  chattels,  clothing,   which  may 
&c.,  my  property  which   may  remain  after  paying  the  charges 
incident  to  my  funeral,  and  such  debts  as  I  may  owe  at  my  death.' 
Sir  J.  Leach,  M.E.,  held,  that  the  residue,  which  consisted  prin- 
cipally of  stock,  passed  by  these  words  :    his  Honor  considering 
that  the  words  '  clothing,   &c.,'  did  not  qualify  the  preceding 
general  words. 

"  These  cases  indicate  the  disposition  of  the  Judges  of  the  General 
present  day  to  adhere  to  the  soimd  rule,  which  gives  to  words  Leceding 
of  a  comprehensive  import  their  full  extent  of  operation,  unless  ""ses. 
some  very  distinct  ground  can  be  collected  from  the  context  for 
considering  them  as  used  in  a  special  and  restricted  sense." 

The  principle  thus  stated  by  Mr.  Jarman  is  now  clearly  settled.  Other  cases 
and  accordingly  the  general  personal  estate  has  been  held  to  pass  g^me*   °" 
by  such  expressions  as :  '.'  all  my  jewels,  plate,  linen,  china,  carriages,  principle, 
wines  and   other  goods,    chattels    and    effects "  (j) ;    "  effects," 
followed  by  a  reference  to  various  particular  kinds  of  property  {k) ; 
"  the  residue  of  my  property  hereinbefore  mentioned,"  the  property 
expressly    mentioned    being    "  household    furniture    and    other 
effects  "  (l) ;  "  furniture,  plate,  books  and  other  personalty  "  (m) ; 
"  personal  property,  consisting  of  money  and  clothes  "  (n)  or  other 
items  (o) ;    "  household  furniture,  goods,  ready  money,  and  also 
all  debts  and  securities  belonging  to  me  "  (p). 

A  gift  of  household  goods,  furniture  "  and  all  other  effects  "  General   gift, 
is  sufficient  to  pass  the  general  personal  estate,  although  it  is    °°^^c  ^J^g 

(h)  Ante,  p.  1026.  (m)  Nugee  v.  Chapman,  29  Bea.  290  ; 

(i)  4  Russ.  360.  MaHin  v.  Glover,  1  CoU.  269  ;   Taylor  v. 

(j)  Parker  v.  Marchant,   1  Y.  &  C.  Taylor,  6  Sim.  246. 
CO.  290;  1  Ph.  356;   Harris^.  James,  (n)  Dean   v.    Gibson,  L.   R.,  3   Eq. 

12  W.  R.  509 ;   Hodgson  v.  Jex,  2  Ch.  713. 

D.  122  ;    In  bonis  Shepheard,  48  L.  J.  (o)  King  v.  George,  5  Ch.  D.  627  ;  Re 

Ft.  62 ;   Be  Parrott,  53  L.  T.  12  ;   In  Fleetwood,   15  Ch.   D.   594 ;    Tighe  v. 

bonis  Jupp,  [1891]  P.  300  ;   Anderson  v.  Featherstonhaugh,  13  L.  R.  Ir.  401. 
Anderson,    [1895]    1    Q.   B.    749.     In  (p)  Arison  v.   Simpson,   Johns.  43. 

Arnold  v.  Arnold,  2  My.  &  K.  365,  there  It   has   even   been   suggested   that   a 

was  a  specific  bequest  of  "  my  wines  bequest  of  "  all  my  rights  and  credits  " 

and  property  in  England,"  and  it  was  would  pass  the  general  personal  estate  : 

held  to  include  property  not  ejusdem  Hutchinson  v.  Hutchinson,  13  Ir.  Eq. 

generis  with  wine  ;  see  Chap.  XXX.  R.  382.     See  also  Bland  v.  Lamii,  2  Jac. 

{k)  Bead  v.  Hodgens,  7  Ir.  Eq.  R.  &  W.  399,  where  the  effect  of  some 

17.  "  very  singular  "  testamentary  papers 

(?)  Be  Lloyd's  Estate,   2  Jur.   N.   S.  in  disposing  of  the  testator's  property 

539.  was  discussed,  but  not  decided. 
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CHAP.  XXVIII. 


Presumption 

against 

intestacy. 


followed  by  pecuniary  and  specific  bequests  (q),  and  even  although 
specific  bequests  are  given  to  the  person  who-  takes  the  residue 
under  the  general  gift  (r). 

The  principle  which  underlies  many  of  these  decisions  is  that 
when  a  man  makes  a  will,  he  is  presumed  not  to  intend  to  die  intestate 
as  to  any  part  of  his  property  (s). 


'  Et  csetera."  In  Steignes  v.  Steignes  {t),  the  testator  made  his  will  in  French, 
and  thereby  gave  to  his  wife,  "  besides  all  moveables,  plate,  jewels, 
pictures,  linen,  &c."  (except  books),  6,000?.  South  Sea  stock, 
"  moveables  "  being  the  translation,  in  the  probate  copy,  of  the 
French  word  meubles ;  Sir  J.  Jekyll,  M.R.,  said  that  by  "  move- 
ables "  the  testator  meant  only  corporeal  things,  and  that  the  "  &c." 
could  not  extend  it  to  incorporeal  things,  such  as  stock  ;  in  other 
words,  "  &,c."  meant  things  ejusdem  generis.  Newman  v. 
Newman  (u)  and  Barnahy  v.  Tassell  (v)  are  to  the  same  effect. 

In  Twining  v.  Powell  (w),  the  testatrix  gave  a  house  "  and  all 
therein  "  to  A.  for  life  ;  "  at  her  death  I  give  and  bequeath  the 
house,  &c.,  &c.  to  R. : "  it  was  held  that  R.  was  entitled  to  the 
chattels  in  the  house. 

In  Chapman  v.  Chapmun  (x)  the  testator  directed  his  widow  to  pay 
his  debts,  and  then  bequeathed  to  her  "  all  my  money,  cattle,  farming 
implements,  Sec."  subject  to  the  payment  to  his  brothers  of  legacies 
the  amounts  of  which  were  left  blank  :  it  was  held  by  Jessel,  M.R., 
that  this  was  a  good  residuary  bequest.  It  may  be  observed  that 
the  will  would  have  been  insensible  on  any  other  construction,  but 
the  "  et  csetera  "  does  not  seem  to  have  made  any  difEerence. 

If  the  testator  gives  his  residue  in  general  terms,  and  then 
enumerates  various  particulars,  concluding  with  "  et  csetera,"  this 
does  not  restrict  the  meaning  of  the  general  words  (y). 


Special  terms 
following  tlie 
general,  not 
necessarily 
restrictive. 


In  Parker  v.  Marchant  (2),  it  was  noticed  by  Sir  J.  K.  Bruce, 
V.-C,  as  a  circumstance  favouring  the  unrestricted  construction, 


(?)  In  bonis  Shepheard,  48  L.  J.  Pr.  62. 

(r)  Fleming  v.  Burrows,  1  Russ. 
276.  Compare  Bennett  v.  Batchelor, 
1  Ves.  jun.  63,  ante,  p.  1026. 

(s)  Re  Lloyd's  Estate,  2  Jur.  N.  S. 
539,  ante,  p.  1029,  n.  (i). 

(t)  Mose.  296.  Compare  Hertford  v. 
Lowther,  7  Bea.  1,  cited  post,  Chap. 
XXX. 

{u)  26  Bea.  220. 

(u)  L.  R.,  ll'Eq.  363. 

(w)  2  Coll.  262. 


(cc)  4  Ch.  D.  800. 

(y)  Kendall  v.  Kendall,  4  Russ.  360, 
ante,  p.  1029 ;  Gover  v.  Davis,  29  Bea. 
222;  Mullaly  v.  Walsh,  3  L.  R.  Ir. 
244 ;   Loftiis  v.  Stoney,  17  It.  Ch.  178. 

(z)  1  Y.  &  C.  C.  C.  290.  See  also  by 
the  same  judge  1  D.  F.  &  J.  at  p.  416  ; 
and  by  RonSlly,  M.R.,  Me  Kendall's 
Trust,  14  Bea.  at  p.  611  ;  in  this  case 
the  restrictive  effect  of  the  specific 
enumeration  was  removed  by  subse- 
quent words. 
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that  the  general  terms  there  followed  the  specific.  But,  as  already  chap,  xxvm. 
shewn  (a),  a  contrary  order  does  not  necessarily  lead  to  a  contrary 
result.  In  Cambridge  v.  Rous  (6),  the  testatrix  bequeathed  "  all 
the  rest  and  residue  of  my  property  and  effects  whether  in  money 
or  in  the  public  funds  or  other  securities  of  any  sort  or  kind  what- 
soever." With  reference  to  the  words  "  whether  in  money  or  in 
the  public  funds  "  &c.,  Sir  W.  Grant,  M.R.,  observed  :  "  These 
are  not  words  of  restriction.  They  are  rather  words  of  enlargement. 
The  object  was  to  exclude  nothing.  Such  an  enumeration  under  a 
'  videlicet,'  a  much  more  restrictive  expression,  has  been  held  only 
a  defective  enumeration, not  a  restriction  to  the  specific  articles  "  (c). 
So  in  Fisher  v.  Hepburn  {d),  where  a  testator  expressed  himself  as 
follows  :  "  As  to  all  the  rest,  residue,  and  remainder  of  my  estate 
and  effects  whatsoever  and  wheresoever,  canal  shares,  plate,  linen, 
china  and  furniture,  I  give,  devise  and  bequeath  the  same  to  my 
wife,  for  her  own  use  and  benefit "  :  Romilly,  M.R.,  held  the  wife 
entitled  to  the  general  residue.  And  in  a  similar  case  (e),  Sir  W.  P. 
Wood,  V.-C,  said,  "  The  strong  presumption  is  that  the  testator 
did  not  mean  to  do  only  what  he  might  have  effectually  done  by 
giving  the  enumerated  articles  simply."  It  scarcely  need  be  added 
that  it  is  immaterial  that  the  enumeration  comprises  trivial  things 
only,  and  omits  all  the  important  items  of  the  personal  estate.  To 
hold  the  contrary  woxild  involve  the  admission  of  evidence  to 
prove  what  the  testator's  personal  estate  consists  of  at  the  date  of 
the  wUl ;  which  we  have  before  seen  is  inadmissible  (f).  In 
Re  Roberts  (g),  it  was  held  that  by  a  gift  of  "  all  my  property  lease- 
hold and  freehold  which  1  now  possess,"  all  the  testator's  personal 
estate  passed. 

The  application  of  the  principle  above  stated  is  not  necessarily 
affected  by  a  direction  that  the  property  is  to  be  sold ;  thus  a 
bequest  of  "  all  my  other  effects  to  A.,  to  be  sold  for  his  benefit," 

(o)  Bennett  v.  Batchelor,  ante,  p.  1026.  Kendall,    4     Russ.     360  ;     Avison    v. 

(6)  8  Ves.  12.  Simpson,   Johns.     43  ;    Re  Maberley's 

(c)  See  Bridges  v.  Bridges,  8  Vin.  Abr.  Trusts,  19  W.  R.  522  ;  Tighe  v. 
295  (Devise,  0.  b.,  pi.  13);  see  also  fcafterstoJiAaitjA,  13  L.R.Ir.  401,  supra. 
Chalmers  v.  Storil,  2  V.  &  B.  222  ;  See  also  Be  Smalley,  49  L.  T.  662,  where 
Nicholas  v.  Nicholas,  Taml.  269  ;  expressions  following  a  gift  of  "  personal 
Ellis  V.  Selby,  7  Sim.  352 ;  Everall  v.  property  "  were  held  to  ext«nd  the 
Browne,  1  Sm.  &  Gif.  368  ;  Ghoyce  v.  gift  so  as  to  include  realty.  See  ante, 
0«p.y,  10  Hare,  443 ;  Banks  v.  Thornton,  p.  1020. 

11   Hare,   176  :    Be    Ooodyar,   4    Jur.  (e)  Dean  v.  Gibson,  L.  R.,  3  Eq.  at  p. 

N.  S.  1243  ;    Cfover  v.  Davis,   29  Bea.  717. 

222  ;   Dean  v.  Cfibson,  L.  R.,  3  Eq.  713;  {/)  King  v.  George,  5  Gh.   D.  627  ; 

King  v.  George,  4  Ch.  D.  435,  5  ib.  627 ;  Be  Fleetwood,  15  Ch.  D.  594. 

Beeves  v.  Baker,   18   Bea.  372;   Arm-  (jr)  55  L.   T.   498,   per  Cotton  and 

strong  v.  Buckland,  ib.  204.  Bowen,  L.JJ.,  Fry,  L.J.,  diss. 

(d)  14  Bea.  626.     See  also  Kendall  v. 
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CHAP,  xxviii.  will  pass  the  general  personal  estate,  although  it  includes  property 
which  is  not  the  subject  of  sale,  such  as  money  (h). 


Where  there 
is  a  residuary 
bequest. 


"  It  is  to  be  observed,  however,"  says  Mr.  Jarman  (i),  "  that 
in  all  the  preceding  cases,  there  was  no  other  bequest  capable  of 
operating  on  the  general  residue  of  the  testator's  personal  estate, 
if  the  clause  in  question  did  not.  Where  there  is  such  a  bequest,  it 
supplies  an  argument  of  no  inconsiderable  weight  in  favour  of  the 
restricted  construction,  which  is  then  recommended  by  the  amxiety 
always  felt  to  give  to  a  will  such  a  construction  as  will  render  every 
part  of  it  sensible,  consistent  and  effective." 

To  this  ground  may  be  referred  the  case  of  Woolcomb  v.  Wool- 
comb  (/),  where  the  testator  gave  to  his  wife  all  the  furniture  of 
his  parsonage  house,  and  all  his  plate,  household  goods,  and  other 
goods,  (except  books  and  papers,)  and  all  his  stock  within  doors 
and  without,  and  all  his  corn,  wood,  and  other  goods,  belonging 
to  his  parsonage  house  ;  and  gave  the  residue  of  his  personal 
estate  to  J.  The  question  was,  whether  ready  money,  cash,  and 
bonds,  should  pass  to  the  wife.  It  was  held  that  the  words 
"  other  goods  "  should  be  understood  to  signify  only  things  ejusdem 
generis  with  household  goods. 

So  in  Lamphier  v.  Despard  (k),  where  a  testator,  after  devising 
certain  real  estates  to  his  wife,  bequeathed  to  her  "  all  his  house- 
hold furniture,  plate,  house-linen,  and  all  other  chattel  property 
that  he  might  die  seised  or  possessed  of  "  ;  and  after  giving  various 
legacies,  he  appointed  A.  his  executor  and  residuary  legatee : 
Sir  E.  Sugden  held  that  all  other  chattel  property  meant  all  ejusdem 
generis ;  relying  partly  on  the  subsequent  residuary  gift.  He 
thought,  however,  that  the  words  would  clearly  not  pass  money ; 
so  that  the  clause  could  not  be  a  general  bequest  of  the  entire 
personal  estate. 

And  in  Re  Hammersley  (l),  a  gift  of  "  my  household  furniture, 
books,  pictures,  paintings,  engravings,  plate,  linen,  china,  and 
other  effects,"  to  A.  and  B.  in  equal  shares,  was  held  to  pass  only 
articles  ejusdem  generis,  and  not  to  include  jewellery,  there  being 
a  subsequent  residuary  gift. 


{h)  Hearne  v.  Wigginton,  6  Madd. 
119. 

(i)  First  ed.  p.  700. 

(j)  3  P.  Wms.  112,  Cox's  ed.  ;  see 
Marks  v.  Solomons,  19  L.  J.  Ch.  6.55. 

(h)  2  D.  &  War.  69 ;  see  also  Stuart 
v.  Marquis  of  Bute,  1  Dow,  73  ;  Barrett 
V.  White,  24  L.  J.  Ch.  724  j    Smith  v. 


Davis,  14  W.  R.  942  ;  Mullins  v.  Smith, 
1  Dr.  &  Sm.  204  ;  Ctibbs  v.  Lautrence,  30 
L.  J.  Ch.  170 ;  Oampbai  v.  M'Grain, 
It.  E.,  9  Eq.  397. 

(I)  81  L.  T.  150,  citing  Anderson 
V.  Anderson,  [1895]  1  Q.  B.  749  (assign- 
ment by  deed). 
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It  would  also  seem,  that  where  a  testator  makes  a  specific  chap.  xxvm. 
bequest  of  property  in  general  terms,  but  describes  it  as 
"  consisting  of "  certain  specific  things,  belonging  to  him  at 
the  date  of  the  will,  and  bequeaths  his  residue,  this  shews 
that  he  intended  to  restrict  the  specific  bequest  to  the 
enumerated  things  :  as  in  Drake  v.  Martin  (m),  where  the  testator 
made  a  specific  bequest  of  "  my  property  not  in  England  and  in 
the  hands  of  my  attorney  abroad,  Mr.  W.,  consisting  of  Kussian 
bonds  &c."  there  was  a  residuary  bequest,  but  Romilly,  M.R., 
held  that  all  the  testator's  property  not  in  England  passed  by  the 
specific  bequest. 

Even  where  there  is  no  residuary  bequest,  the  testator  may  Restrictive 
shew  by  the  context,  or  by  a  codicil,  that  general  words  used  by  context, 
him  were  intended  to  have  a  limited  effect.  Thus  in  Att.-Gen.  v. 
Wiltshere  (n),  the  testator  made  dispositions  with  regard  to  what 
he  repeatedly  referred  to  as  "  all  my  property,"  but  it  was  held, 
partly  from  the  context  and  partly  from  the  terms  of  a  codicil 
made  on  the  same  day,  that  a  sum  of  5,000Z.  consols  belonging  to 
the  testator  was  undisposed  of. 

If  a  testator  directs  that  in  the  event  of  A.  dying  imder  twenty, 
"  the  said  property  and  effects  "  shall  go  to  B.,  this  may  refer  to  a 
share  of  the  testator's  property  previously  given  to  A.,  and  not 
to  the  whole  of  the  testator's  estate  (o). 

III. — General  Residue  held  to  pass  by  Word  "  Money,"  and 
other  informal  Words. — Mr  Jarman  continues  (p) :  "  As  words  in 
themselves  the  most  general  and  comprehensive  may,  we  have 
seen,  be  narrowed  by  their  juxtaposition  with  more  limited  expres- 
sions, so  on  the  same  principle,  terms  which,  in  their  strict  and 
proper  acceptation,  apply  to  a  particular  species  of  personalty 
only,  have  been  held,  by  force  of  the  context,  to  embrace  the  general 
residue.  In  several  instances,  the  word  '  money '  (q)  (which  is  Word  ,, 
often  popularly  used  in  a  vague  and  inaccurate  sense,  as  synony-  held  to  extend 
mous  with  property,)  has  received  this  construction  "  (r).  '°  general 

(m)  23  Bea.  89.  refers   the   word   ''  said  "   to  the  last 

{n)  16  Sim.  36.     Compare  Sutton  v.  antecedent ;    Hcaly  v.  Healy,  Ir.  R., 

Sharp,     1     Russ.     146 ;     Slingshy    v.  9  Eq.  418. 

Grainger,  7   H.  L.   C.  273  ;     Wylie  v.  (p)  First  ed.  p.  702. 

Wylie,  ]  D.  F.  &  J.  410 ;   a.o.    Enohin  (q)  Mr.  Jarman's  note  on  the  mean- 

V.    Wylie,   10  H.   L.  C.   1  ;    Borton  v.  ing  of  "  money  "  in  its  strict  aoocpta- 

Duribar,    2    D.    F.    &    J.    338  ;     ard  tion  is  omitted,  as  it  does  not  properly 

Stoohe  V.   Stooke,  35   Bea.   396,  post,  belong  here  ;  all  the  cases  cited  by  him 

p.  1037.  will  be  found  in  Chap.  XXXV. 

(o)  Se  Willomier,  16  Ir.  Ch.  R.  389.  (r)  This  rule  of  construction  does  not 

There    is     no    invariable    rule   which  apply  to  a  gift  of  "  cash  "  {Nevinson  v. 
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CHAP.    XXVIII. 


Where 
testator  has 
charged 
funeral 
expenses  on 
"  money." 


The  result  has  generally  been  due  either,  first,  to  the  testator  hav- 
ing directed  his  funeral  expenses,  debts  or  legacies  (which  ordinarily 
constitute  a  charge  on  the  general  residue)  to  be  paid  out  of  the 
"  money  "  (s) ;  or,  secondly,  to  his  having  shewn  a  clear  intention 
to  make  a  complete  disposition  of  aU  his  personalty,  which  intention 
can  only  be  efiected  by  adopting  the  enlarged  interpretation  of 
the  word  "  money."  For  it  is  clear  that  if  the  word  be  used  without 
any  explanatory  context,  it  will  be  construed  in  its  strict  sense  (t) ; 
a  fortiori,  if  the  express  purpose  of  the  bequest  be  inconsistent  with 
the  notion  that  the  testator  could  have  intended  so  to  apply  the 
property  alleged  to  be  comprised  in  it.  As  where  an  officer  on 
service,  after  •  bequeathing  two  small  legacies,  and  directing  his 
portmanteau  and  other  articles  to  be  sent  home,  desired  that 
"  the  remainder  of  his  money  and  effects  should  be  expended  in 
purchasing  a  suitable  present  for  his  godson,"  it  was  held  that  a 
reversionary  interest  in  stock  did  not  pass  (u). 

Of  the  first  class  of  cases  alluded  to,  we  have  an  instance  in 
Legge  v.  Asgill  (v),  where  a  testatrix,  after  bequeathing  200L 
Long  Annuities  amongst  several  persons  in  specific  legacies,  pro- 
ceeded to  give  a  debt  of  2,935L  due  to  her,  to  A.  for  her  separate 
use  ;  and  added,  "  I  believe  there  will  be  sufficient  money  to  pay 
my  funeral  expenses,"  which  she  desired  might  be  plain.  The 
testatrix  afterwards  made  a  codicil  to  her  will,  commencing  with 
the  following  words  : — "  If  there  is  any  money  left  unemployed, 
I  desire  it  may  be  given  in  charity.  My  watch  and  pianoforte 
I  give  to  C.  The  most  useful  of  my  clothes  to  be  given  to  my 
present  servant,"  and  she  concluded  with  some  directions  respecting 
the  key  of  a  trunk.     The  question  was,  whether  the  general  residue, 


Lady  Lennard,  34  Bea.  487),  or  of 
"ready  money"  {Be  Powell,  Johns.  49 ; 
see  Bevan  v.  Bevan,  6  L.  R.  Ir.  57),  or 
of  "  money  to  my  account "  (Hastings 
V.  Ham,  6  Sim.  67).  As  to  the  effect 
of  a  gift  of  money  referred  to  as 
"  invested,"  see  Stoohe  v.  Stooke,  35 
Bea.  396 ;  Se  Pringle,  17  Ch.  D.  819, 
cited  post. 

[s)  Great  stress  was  laid  on  this  in 
Chapman  v.  Chapman,  4  Ch.  D.  800, 
ante,  p.  1030. 

(f)  See  Shelmer's  Case,  Gilb.  Eq.  Bep. 
200 ;  Hotham  v.  Sutton,  15  Ves.  319 ; 
Head  V.  Hodgens,  7  Ir.  Eq.  Rep.  17 ; 
Lowe  V.  Thomas,  Kay,  369,  affirmed  5 
D.  M.  &  G.  315 ;  Lamer  v.  Lamer,  3 
Drew.  704 ;  Cowling  v.  Cowling,  26 
Bea.  449;  Byrom  v.  Brandreth,  1,.\'R., 
16  Eq.  475;  Williams  v.  Williams, 
8  Ch.  D.  789 ;  Be  Sutton,  28  Ch.  D.  464 ; 


In  bonis  Aston,  6  P.  D.  203.  Compare 
the  cases  on  the  effect  of  "  money  " 
as  a  word  of  specific  description,  post, 
Chap.  XXXV.  So  a  legacy  of  stock 
does  not  come  within  the  description 
of  a  "  pecuniary  legacy,"  Douglas  v. 
Congreve,  1|  Kee.  410 ;  though  in 
Barclay  v.  Maskelyne,  5  Jur.  N.  S. 
12,  stock  legacies  were  held  upon  the 
context  to  be  within  a  clause  revoking 
"  all  monies  bequeathed  "  to  the  lega- 
tees. 

{u)  Borton  v.  Durbar,  2  Gif.  221, 
2  D.  E.  &  J.  338.  Converse  case- 
declared  purpose  too  large  for  strict 
construction  of  "  money,"  Prichard  v. 
Prichard,  L.  E.,  11  Eq.  232,  stated 
p.  1037. 

(«)  T.  &  R.  265,  n.,  and  cited  4  Russ. 
atjp.  369. 
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including  the  reversion  of  one-fourth  of  a  sum  of  10,000Z.  secured  chap,  xxviii. 
by  a  settlement,  passed  by  these  words.  Lord  Eldon  considered 
that  imder  the  wUl,  and  especially  having  regard  to  the  charge 
of  the  funeral  expenses,  the  word  "  money "  was  intended  to 
comprise  the  entire  personal  estate  ;  and  that  it  was  impossible  to 
put  a  different  construction  upon  the  same  word  in  the  codicU. 

So,  in  Rogers  v.  Thomas  (w),  where  a  testatrix,  after  giving  "Money 
various  pecuniary  and  specific  legacies,  bequeathed  to  the  inhabit-  after  debts 
ants  of  T.  Row  all  which  might  remain  of  her  money  after  her  and  legacies, 
lawful  debts  and  legacies  were  paid ;    and  she  went  on  to  give 
other   specific   and  pecuniary  legacies :     Lord  Langdale,   M.R., 
considered  the  charge  of  debts  and  legacies  sufficient  evidence 
of  the  testatrix's  intention  to  include  the  general  residue  in  the 
bequest  of  "  all  which  might  remain  of  her  money." 

It  seems,  indeed,  that  where  a  bequest  of  legacies,  primarily  pay-  where  there 
able  out  of  the  general  estate,  is  followed  by  a  gift  of  the  residue  is  ^  bequest 
or  remainder  of  the  testator's  "money,"  the  latter  gift  compre-  and  a  gift  of 
hends  the  general  residue,  although  the  testator  has  not  expressly  ^jV^^t"^ 
charged  the  legacies  on  his  "  money."    Thus,  in  Dawson  v.  Gas-  money. 
koin  (x),  where  a  testatrix,  after  bequeathing  certain  specific  and 
pecuniary  legacies,  concluded  her  will  as  follows  :    "  I  appoint  A. 
and  B.  my  executors,  and  bequeath  200?.  to  each  for  their  trouble, 
and  whatever  remains  of  money  I  bequeath  to  E.  D.'s  five  children." 
At  the  date  of  the  testatrix's  will  and  of  her  death,  her  personal 
estate  consisted  principally  of  stock,  which,  it  was  contended, 
would  not  pass  imder  the  word  money  ;  but  Lord  Langdale  decided 
that  the  stock  in  question  passed  by  the  will  (y). 

So  in  Re  Pringle  (z),  a  gift  of  "  all  the  rest  of  my  money,  however 
invested,"  preceded  and  followed  by  a  number  of  pecuniary  and 

{w)  2  Kee.  8 ;    see  also  Kendall  v.  Montagu  v.  Earl  of  Sandwich,  33  Bea. 

Kendall,  4  Russ.  360  ;  PhiUips  v.  Eimt-  324,  where  there  was  a  specific  bequest 

wood,  1  LI.  &  Go.  270;  Barrett  v.  White,  after  the  bequest  of  "  money."    These 

24  L.  J.  Ch.  724  ;  Orosvenor  v.  Durston,  cases   appear   to   overrule    Gosden   v. 

25  Bea.  97  ;  Stocks  v.  Barre,  Johns.  54;  DotteriU,  1  My.  &  K.  56,  although 
Be  Maclean,  11  T.  L.  R.  82  ;  In  bonis  Wood,  V.-C,  in  Lowe  v.  Thomas  (Kay, 
White,  7  P.  D.  65  ;  Be  Egan,  [1899],  369)  treated  it  as  a  binding  authority. 
1  Ch.  688,  where  the  expression  "  any  Lynn  v.  Kerridge,  supra,  was  a  strong 
money  that  may  be  in  my  possession  at  case,  as  the  will  contained  a  general 
my  death  "  was  held  to  pass  a  rever-  residuary  bequest,  but  it  is  not  quite 
sionary  interest  in  personalty.  But  clear  whether  it  can  be  referred  to  the 
the  principle  will  not  govern  cases  principle  now  under  discussion,  or 
where  the  bequest  is  of  "  ready  "  money,  whether  it  merely  decided  that  the 
Be  Powell,  Johns.  49.  bequest  of  "  moneys  "  included  stock. 

(x)  2  Kee.  14.  See  Hart  v.  Hernandez,  post,  p.  1038 ; 

ly)  See  also  Lynn  v.  Kerridge,  West's  Be  Maclean,  11  T.  L.  R.  82. 

Ca.     t.     Haidwicke,     172 ;     Lowe    v.  (z)  17  Ch.  D.  819.     See  Hastings  v. 

Thomas,  5  D.  M.  &  6.  315  ;   Langdale  Hane,  6  Sim.  67,  stated  post. 
V.    Whitfeld,  4    K.    &    J.   426,   436; 
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Not  if  there 
be  a  distinct 
residuary 
bequest. 


specific  legacies,  was  held  to  pass  the  general  personal  estate. 
Even  a  bequest  of  "  any  little  money  left "  will  operate  as  a 
residuary  bequest  and  consequently  as  an  exercise  of  a  general 
power  of  appointment  (a). 

But  the  inference  to  be  drawn  from  a  charge  of  debts  is  not 
conclusive  ;  since  the  testator  may  have  intended  so  to  charge 
the  specific  gift  of  "  money  "  (6) :  and  therefore  if  the  wiU  con- 
tains a  distinct  residuary  clause,  or  otherwise  gives  evidence  that 
the  word  is  used  in  its  strict  sense,  the  enlarged  construction  is 
inadmissible  notwithstanding  the  charge.  Thus,  in  Willis  v. 
Plashett  (c),  where  a  testatrix  made  her  will  as  follows  :  "  I  first 
direct  my  funeral  expenses  to  be  paid,  and  the  remainder  of  what 
monies  I  die  possessed  of  to  be  equally  divided  between  A.  and  B. 
I  also  give  to  the  said  A.  all  my  wearing  apparel,  trinkets  and  all 
other  property  whatsoever  and  wheresover  that  I  may  die  pos- 
sessed of "  :  Lord  Langdale,  M.R.,  said  that  when  a  testator 
directed  the  payment  of  his  funeral  expenses,  there  was  an  in- 
ference that  he  was  referring  to  his  general  personal  estate ;  but 
that,  having  regard  to  the  other  .parts  of  this  wiU,  he  was  pre- 
vented from  giving  to  the  word  "  monies  "  its  extended  meaning. 


Where  there 
is  a  clear 
intent  to 
dispose  of 
the  whole  per- 
sonal estate. 


The  second  class  of  cases  indicated  above  is  illustrated  by 
Waite  V.  Combes  (d),  where  a  testator ,  after  declaring  himself 
desirous  of  making  a  settlement  of  his  affairs,  appointed  A.  and 
B.  his  executors  to  take  and  receive  all  monies  that  might  be  in 
his  possession  or  due  to  him  at  the  time  of  his  decease,  and  to 
prosecute  for  the  recovery  of  the  same,  if  necessary,  to  be  by  them 
placed  in  the  British  funds  or  otherwise  laid  out  upon  security 
and  held  in  trust :  Sir  J.  Parker,  V.-C,  thought  the  whole  will 
pointed  to  a  complete  disposition  of  the  personal  estate,  and  that, 
at  all  events,  a  sum  of  consols  passed  under  the  word  "  monies  "  (e). 

Even  a  Aurrong  description  of  the  manner  in  which  the  testator's 


{a)  Re  Douglas,  [1905]  1  Ch.  279. 

(6)  Per  Leach,  M.R.,  Collier  v. 
Squire,  3  Russ.  at  p.  475. 

(r)  4  Beav.  208 ;  and  see  WiUiams 
V.  Williams,  8  Ch.  D.  789  (gift  of 
residue  in  will  not  cut  down  by  gift  of 
"  money  "  in  codicil) ;  Se  Mason's 
Will,  34  Beav.  494.  Cf.  Barrett  v. 
White,  1  Jur.  N.  S.  652 ;  and  consider 
Chapman  v.  Reynolds,  28  Beav.  221, 
especially  with  reference  to  the  weight 
there  attributed  to  the  fact  that  the 
testatrix  had  no  "  money  "  in  the  strict 


sense. 

(d)  5  De  G.   &  S.  676. 


As  to  the 


weight  allowed  to  the  fact  that  at  the 
time  of  his  death  the  testator  had  little 
besides  the  consols,  qu.;  and  see  Gosden 
V.  Dotterill,  1  My.  &  K.  56,  which  on 
this  point  is  good  law.  If  the  gift  is 
specific  such  evidence  is  admissible, 
Oallini  v.  Noble,  3  Mer.  691. 

(c)  But  the  mere  fact  of  "  money  " 
being  so  disposed  of  (e.g.  to  one  for  life, 
with  limitations  over),  as  to  necessitate 
an  investment,  will  not  suffice  to  extend 
the  natural  import  of  the  word,  Lowe  v. 
Thomaj',  Kay,  369,  5  D.  M.  &  G.  315  : 
Larner  v.  Lamer,  3  Drew.  704 ;  Wil- 
liams V.  Williams,  8  Ch.  D.  789. 
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"  money  "  is  invested,  will  not  prevent  that  word  from  comprising  chap,  xxvm. 
the  residuary  personal  estate :  as  where  a  testatrix  bequeathed 
"  the  remainder  of  my  money  in  the   Spanish  bonds "   to  her 
nephews  and  nieces,  "  my  intention  being  to  divide  my  property 
equally  between  my  two  sisters'  children  "  (/). 

In  Prichard  v.  Prichard  (g),  where  a  testator  appointed  an 
executor,  and  declared  that  the  income  arising  from  his  principal 
money  should  be  paid  to  his  wife,  whUe  unmarried,  for  the  sup- 
port of  herself  and  the  education  of  his  children,  and  at  her  death 
or  marriage  to  be  divided  among  them  :  it  was  held  by  Sir  R. 
Malins,  V.-C,  that  the  declared  purpose  of  the  gift  shewed 
that  the  whole  personal  estate  was  intended  to  pass,  including 
leaseholds. 

The  decision  in  Re  Cadogan  (h),  goes  even  farther,  for  in  that 
case  there  was  a  simple  gift  of  "  the  money  of  which  I  am  possessed" ; 
but  the  wUl  was  made  two  days  before  the  testatrix's  death,  and 
her  "  money,"  in  the  strict  sense  of  the  word,  only  formed  a  trifling 
part  of  her  property ;  on  the  strength  of  these  circumstances, 
and  the  fact  that  part  of  the  "  money  "  was  given  to  two  bene- 
ficiaries for  life  with  remainders  to  their  children,  Kay,  J.,  held 
that  the  gift  passed  all  the  personal  estate  (*').  In  Re  Buller  (j) 
a  gift  of  "  all  my  money  "  except  certain  shares  was  held  to  pass 
the  general  residue,  but  Stirling,  J.,  expressed  some  doubt  whether 
Re  Cadogan  did  not  go  too  far.  On  the  other  hand,  in  Hastings  v. 
Hane  (k),  where  a  testator  after  revoking  "  former  dispositions  of 
my  property,"  and  making  various  pecuniary  and  specific  bequests, 
gave  "  any  monies  which  may  remaia  to  my  accoimt  after  pay- 
ment of  the  aforesaid  sums  and  my  debts  "  it  was  held  by  Shadwell, 
V.-C,  that  the  words  "  to  my  account "  prevented  the  gift  of 
"  monies  which  may  remain  "  from  operating  as  a  gift  of  the 
general  residue.  So  in  Stooke  v.  Stooke  (l),  where  a  testator  made 
various  specific  and  pecimiary  bequests,  and  then  gave  "  the 
remainder  of  aU  my  moneys,  in  whatever  it  may  be,  in  bonds 
or  consols  or  anything  else,"  it  was  held  that  this  passed  money 
invested  on  any  kind  of  security,  including  a  life  policy,  but 
not  leaseholds,   furniture   or   other   chattels.    And   in  Nevinson 

(/)  Patrick  v.  Teatherd,  33  L.  J.  Ch.  (i)  In  Be  Sutton  (28  Ch.  D.  464)  » 

280.  gift  of  "  the  whole  of  the  money  over 

(g)  L.  R.,  11  Eq.  232.  which  I  have  a  disposing  power,"  was 

<Ji)  25   Ch.    D.    154.     This   decision  confined  to  money  in  the  strict  sense, 

was    followed  in    In    bonis    Bramley,  but  no  reasons  are  given. 

[1902]  P.  106.  See  also  Stratum  v.  Hillas,  (j)  74  L.  T.  406. 

2  Dr.  &  W.  51  ;   In  bonis  White,  7  P.  (k)  6  Sim.  67. 

D.  65.  {I)  35  Bea.  396. 
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Where 
"  money  " 
means  general 
personal 
estate  except 
part. 


"  Money  " 
when  strictly 
construed. 


Unless  for- 
bidden by 
the  context. 


V.  Lady  Lennard  (m),  where  the  testatrix,  after  giving  the  residue 
of  all  her  money,  referred  to  it  afterwards  as  "cash,"  this  was 
held  to  restrict  the  meaning  of  the  word  to  money  strictly  so  called. 

It  sometimes  appears  from  the  context  that  the  testator  means 
by  "  money,"  not  the  whole  of  his  general  personal  estate,  but 
all  except  a  certain  part  of  it.  Thus,  in  Barrett  v.  White  (w), 
Kindersley,  V.-C,  said  that  the  testatrix  by  "  money  "  meant 
all  her  personal  estate  other  than  plate,  furniture,  horses,  carriages, 
&c.  Hart  V.  Hernandez  (o)  was  a  similar  case.  So  in  Lloyd 
V.  Lloyd  {p)  a  direction  to  pay  debts,  &c.,  out  of  "  money  "  was 
held  to  throw  them  primarily  on  the  testatrix's  personal  estate 
other  than  the  leaseholds  and  furniture,  which  were  particularly 
referred  to.  And  in  Re  Townley  (q)  it  was  held  that  a  gift  of 
"  all  my  moneys  "  passed  the  general  personal  estate  other  than 
the  furniture ;  part  of  the  furniture  was  specifically  bequeathed ; 
as  to  the  rest  of  it  there  was  an  intestacy. 

But  in  cases  which  do  not  fall  within  any  of  the  rules  above 
referred  to,  the  word  "  money "  is  strictly  construed,  thus  in 
Lowe  V.  Thomas  (r)  a  testatrix  bequeathed  to  A.  "  the  whole 
of  my  money  "  for  his  life,  at  his  death  to  be  divided  between 
B.  and  C. ;  then  followed  trifling  specific  bequests  to  B.  and  C,  with 
a  final  sentence  declaring  that  the  longest  survivor  of  them  was 
to  become  "  possessor  of  the  whole  money  " ;  it  was  held  that 
a  sum  of  stock  did  not  pass  by  this  bequest. 

And  if  the  context  shows  that  the  word  "  money  "  is  used  in 
its  strict  sense,  it  will  not  receive  the  more  extended  construction, 
merely  on  the  strength  of  even  an  expressed  intention  to  dispose 
of  all  the  estate.  Thus,  in  Ommanney  v.  Butcher  (s),  where  a 
testator,  after  commencing  his  will  in  the  following  form :  "  I, 
A.  B.,  considering  in  what  manner  I  should  have  my  fortune 
disposed  of,  in  case  of  my  death,  do  make  this  my  will :  " — be- 
queathed numerous  stock  and  a  few  money  legacies ;  and  after 
disposing  of  some  books  and  other  specific  articles,  he  directed 


(m)  34  Bea.  487. 

(w)  24  L.  J.  Ch.  724.  Glendening  v. 
Olendening,  9  Bea.  324,  appears  to  have 
been  decided  on  the  same  principle, 
but  there  the  testator  added  the  word 
"  goods  "  ;  the  question  was  whether 
the  gift  of  "  money  and  goods  "  com- 
prised money  in  the  funds,  and  it  was 
held  that  it  did. 

(o)  52  L.  T.  217.  It  is  not  clear 
whether  Lynn  v.  Kerridge,  West.  Rep. 
t.  Hard.  172,  was  decided  on  this 
principle ;    see  the  remarks  in  Hart  v. 


Hernandez,  supra. 

(p)  54  L.  T.  841. 

(q)  53  L.  J.  Ch.  516.  Be  Smith  (42 
Ch.  D.  302)  seems  to  have  been  decided 
on  the  same  principle. 

(r)  Kay,  369  ;  5  D.  M.  &  G.  315. 

(«)  T.  &  R.  260.  Compare  Hastings 
V.  Hane,  ante,  and  Enohin  v.  Wylie, 
10  H.  L.C.  1,  where  a  gift  of  "  the  whole 
of  my  capital,  which  shall  remain  with 
me  after  my  death  in  ready  money  and 
in  bank  billets,"  was  held  not  to  pass 
a  sum  of  stock. 
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the  remainder  of  his  books,  and  his  jewels,  plate  and  household  chap,  xxvin. 

furniture  to  be  sold  ;  and  desired  that  his  clothes  and  linen  might 

be  divided  between  his  servants  :  he  then  gave  a  small  pecuniary 

legacy  to  his  executors,  and  added,  "  in  'case  there  is  any  money 

remaining,  I  should  wish  it  to  be  given  in  private  charity."    Sir 

T.  Plumer,  M.E.,  was  of  opinion  that  the  concluding  clause  did 

not  comprehend  the  general  residue  ;  but  was  to  be  considered  as 

applying  to  the  residue  of  the  produce  of  those  articles  which 

the  testator  had  directed  to  be  sold,  after  providing  for  the  payments 

which  were  ordered  to  be  made.    A  gift  of  "  such  money,  stocks, 

funds,  or    other    securities  not  hereafter  specially  devised,  as    I 

may  die  possessed  of,"  does  not  constitute  a  gift  of  residue  (<). 

In  Hutchinson  v.  Hutchinson  (m)  where  the  testator  gave  all  his  "  Rights  and 
"  lands,  tenements,  rights  and  credits,"  the  opinion  was  expressed  ""^^ 
that  the  words  "  rights  and  credits  "  would  have  been  sufficient 
by  themselves  to  pass  the  general  personal  estate  ;  but  the  context 
made  the  meaning  clear. 

Other  cases  may  be  adduced,  in  which  the  general  residue  of  Informal 
a  testator's  personal  estate  has  been  held  to  pass  under  very  informal  j^ , 


words.  As  in  Leighton  v.  Bailie  (v),  where  a  testatrix  made  general 
the  following  indorsement  on  one  of  her  testamentary  papers  : 
"  I  think  there  will  be  something  left  after  the  fimeral  expenses, 
&c.  paid,  to  give  to  W.  B.,  now  at  school,  towards  equipping 
him  to  any  profession "  ;  by  another  testamentary  paper  she 
bequeathed  the  sum  of  5001.  to  W.  B. ;  it  was  held  by  Leach, 
M.R.,  that  under  the  indorsed  memorandum,  W.  B.  was  the 
general  residuary  legatee. 

Again,  in  Hodgkinson  v.  Barrow  {w),  a  testator,  having  several 
children  by  different  marriages,  gave  his  real  and  personal  estate 
to  trustees,  upon  trusts  that  did  not  exhaust  the  whole  interest, 
but  confiding  in  them  to  fulfil  any  memorandum  he  might 
leave ;  he  made  a  codicil  by  which,  after  reciting  the  settlement 
made  on  his  second  marriage,  he  directed  that  whatever  sums 
might  come  to  the  children  of  that  marriage,  or  the  children  of 
his  former  marriage,  with  the  exception  of  such  sums  as  might 
come  in  right  of  their  respective  mothers,  that  his  trustees  would 

(t)  In  bonis  Aston,  6  P.  D.  203.  Lamb,  2  J.   &  W.  399  ("  anything  I 

(«)  13  Ir.  Eq.  R.  382.  have  forgot  ") ;  Fleming  v.   Burrows, 

(v)  3  My.  &  K.  267  ;   see  Surtees  v.  1  Russ.  276  ("  whatever  else  I  may  then 

Hophinson,  18  L.  J.  Ch.  188  ;    Wiggins  be    possessed    of  ")  ;     Me    Craven,  99 

V.  Wiggins,  2  Sim.  N.  S.  226  ;  Duhamel  L.  T.  390  ("  rest  of  my  investments  "). 

V.  Ardoitin,  2  Ves.  sen.  162 ;  Bland  v.  {w)  2  Phil!.  578. 
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CHAP.  XXVIII.  take  the  whole  of  his  real  and  personal  property  into  their  con- 
sideration, and  have  an  estimate  made,  "  and  my  will  is  to 
divide  to  every  child  its  due  share  and  proportion,  also  taking  first 
into  consideration  "  monies  received  by  the  children  by  way  of 
advancement.  Lord  Cottenham  held,  reversing  the  decision  of 
the  V.-C,  that  the  reversionary  interest  in  the  real  and  personal 
property  passed  by  the  codicil. 

And  in  Re  Bassett's  Estate  (x),  where  legacies  were  given,  and 
the  will  then  went  on,  "  after  these  legacies  and  my  funeral  ex- 
penses are  paid,  I  leave  to  my  sister  A.  without  any  power  or 
control  of  her  husband  ;  in  case  of  her  death  to  be  equally  divided 
amongst  his  children  or  grand-children  "  :  it  was  held  that  this 
was  a  good  gift  of  the  residue.  Chapman  v.  Chapman  (y)  is  another 
example  of  an  intention  to  dispose  of  the  residue  being  inferred 
from  the  whole  will. 

Appointment       -^^  *  general  rule,  an  appointment  of  A.  "  to  be  my  residuary 
of "  residuary  legatee,"  operates  as  a  bequest  of  the  testator's  residuary  personal 

estate  to  A.  (z).    But  if  there  is  a  formal  gift  of  the  residue  to 

another  person,  this  may  prevail  (a). 


(a;)  L.  R.,  14  Eq.  54.  Compare 
Botoman  v.  Milbanlce  and  the  other 
oases  in  which  it  has  been  held  that 
words  of  gift  may  be  too  vague  to  pass 
the  residue  ;   ante,  p.  455. 


(y)  4  Ch.  D.  800. 

(a)  See  Hughes  v.  PHtchard,  6  C3i.  D. 
24,  and  other  cases  cited,  ante,  p.  1016 
(a)  Post,  Chap.  XXIX. 
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